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HUMAN RESOURCES & EMPLOYMENT LAW

CUMULATIVE CASE BRIEFS

Robert A. Martin, J.D.
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Updated on January 22, 2015
Staying current on legal developments is essential – I regularly check on human resources and employment law announcements and share them with colleagues.
· This cumulative collection is free, but I no longer provide opinions because I have resigned my license to practice law. Thus, no legal opinions are either expressly or impliedly given here – that’s what your legal counsel is for.
· New information is added on top of previous content and this collection tends to grow large:

· This is a cumulative collection, which means past information remains below the recently added content, and past versions can be deleted.

· Don’t print it – search it electronically e.g., search for key words with Ctrl+F, or other software (e.g., OneNote) search methods.
· Toward the end of each calendar year I begin warning that much older information will be deleted from the end of the collection at the start of the new calendar year – either save the previous version under another filename, or contact me later for a copy. 
· Focus predominates on anti-discrimination laws, leave laws, National Labor Relations Board decisions, etc. Though I live in Albuquerque, New Mexico and the 10th Circuit, cases from many jurisdictions are included in this collection.
· Recommended additional resources to check out:

· Employment Law Information Network – excellent for articles, discussions, notices, recent cases and other valuable information: http://www.elinfonet.com/
· Society for Human Resource Management: http://www.shrm.org/
· M. Lee Smith: http://www.mleesmith.com/
· Business Law Resources: http://www.blr.com/?source-MSN&effort=648
· I try to be concise – bullet points, minimal legal jargon and litigation procedural details (litigators can check those by reading the full decision).
· URL links usually are provided to
·  a court’s full decision for its reasoning, findings of fact, rulings, or other details litigators might find important, and 

· often to an informative or essential article about the case and related issues. Note: Links marked as “enhanced lexis.com version” (cases) or “annotated lexis.com version” (statutes) are available to lexis.com subscribers.
· New information is added on top of previous content and this collection tends to grow large:
· Don’t print it – search it electronically.

· Toward the end of each calendar year I begin warning that older information will be deleted from the end of the collection at the start of the new calendar year – either save the previous version under another filename, or contact me later for a copy. 
· Laws can differ in various jurisdictions. Each case brief usually contains a jurisdiction designation in bold font (starting 1/31/12). Cases in your jurisdiction are almost always controlling law. However, cases outside of your jurisdiction are still helpful because the reasoning often provides illustrations of legal theories and practical guidance for matters not yet decided in your jurisdiction – often another jurisdiction will borrow that reasoning because the court found it persuasive (and fortunately for us in the field, this leads to considerable consistency among jurisdictions). 
· A map of the various federal appellate circuits is below, and this is the URL link http://www.uscourts.gov/court_locator.aspx for it and its helpful resources you can click on.
UNITED STATES FEDERAL APPELLATE CIRCUIT COURT JURISDICTIONS
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CUMULATIVE CASE BRIEFS AND NOTES

Title VII: litigation – failure of proof, appeals - preserving issue, adverse employment action - inappropriate behavior, retaliation – proof, McDonnell Douglas – pretext, summary judgment dismissal affirmed
Jurisdiction: Tenth Circuit

Davis v, James, No. 14-6063 (10th Cir., 1/15/15); 

http://www.ca10.uscourts.gov/opinions/14/14-6063.pdf [enhanced lexis.com version].

This case provides a good review of a couple of key issues. Though some of the quotations have been edited for readability, the opinion contains all of the text.

Proof of indirect discrimination:

. . . McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802-04 (1973). “[I]f the plaintiff can establish a prima facie case of discrimination or retaliation, the burden shifts to the defendant to show a legitimate non-discriminatory or non-retaliatory reason for the adverse employment action.” * * * If the defendant can meet this burden, then the burden “shifts back to the plaintiff to demonstrate that the defendant’s proffered reason is pretext.” 

Proof of retaliation [edited extensively for readability]:

. . . To establish a prima facie case of retaliation, Davis had to show that: (1) she engaged in a protected activity; (2) she suffered an adverse employment action; and (3) there is a causal nexus between the protected activity and the employer’s adverse action. * * * Title VII protects employees from retaliation for opposing, or making or supporting a complaint about, unlawful employment practices.
* * *
Filing a complaint against an employer is protected by § 2000e-3(a) only if the complaint is about an employment practice made unlawful under Title VII. * * * “[A]n employer cannot engage in unlawful retaliation if it does not know that the employee has opposed or is opposing a violation of Title VII”. Davis did not have to prove that her employer actually engaged in a violation of Title VII, but Davis must have had a “reasonable good-faith belief” that the behavior she opposed – whether through a formal charge or an in formal complaint – was discrimination prohibited by Title VII. * * * . . . [B]ecause the plaintiff “failed to establish that her EEO complaint alleged discrimination forbidden by Title VII . . . she could not have had a reasonable good faith belief that she was reporting retaliation or discrimination prohibited by Title VII [and]  she did not establish that she engaged in protected activity by filing an internal EEO complaint ”.
Since Davis argues only that her EEO complaint contained an allegation that she was being retaliated against because she engaged in whistleblowing about time card fraud, she could not have had a reasonable good faith belief that she was opposing conduct prohibited by Title VII when she filed her EEO complaint. Thus, Davis did not meet her burden of showing that she engaged in a protected activity. Accordingly, the district court properly granted summary judgment on Davis’s retaliation claim.
Preserving issue for appeal [edited slightly for readability]:

We will not normally “address issues that were not considered and ruled upon by the district court.”  * * * In determining that no reasonable jury could find that Davis suffered discrimination in violation of Title VII, the district court considered only the six discriminatory acts Davis identified in her discovery responses. And Davis does not challenge the district court’s exclusion of any other discriminatory acts. Accordingly, Davis’s argument that she was unlawfully discriminated against because of what she found when she was asked to investigate timecard fraud was not preserved for our review. 
SEC: publicly-held company, required pending litigation disclosures, adverse employment action, retaliation claim, remanded for trial

Jurisdiction: Seventh Circuit

Greengrass v. International Monetary Systems Ltd., No. 13-2901 (7th Cir., 1/12/15) [enhanced lexis.com version]:

· http://media.ca7.uscourts.gov/cgi-bin/rssExec.pl?Submit=Display&Path=Y2015/D01-12/C:13-2901:J:Williams:aut:T:fnOp:N:1483508:S:0.

· Constangy Brooks & Smith law firm You’ve gotta be kidding – THIS is retaliation? article at http://www.employmentandlaborinsider.com/wp-content/uploads/sites/328/2015/01/1.16.15.Blog_.Greengrass-v-IMS-7thCir.pdf.

The dilemma for the employer was what was required to be included in an SEC disclosure statement. Practitioners in this area of the law need to study the law firm article’s detailed account of the factual background because the opinion doesn’t provide sufficient information to be helpful and instructive. Essentially, the employee sued for retaliation when a later amended disclosure statement listed her pending EEOC charge. Now the employer faces a trial on the retaliation allegation. [Comment: Damned if you do, damned if you don’t. Tap dancing in a minefield?]

[image: image10.jpg]



Appellate court summary:

Celia Greengrass sued her former employer, International Monetary Systems Ltd. (“IMS”), alleging that IMS retaliated against her for filing a complaint with the U.S. Equal Employment Opportunity Commission (“EEOC”) against the company by naming her in its annual SEC filings and casting her complaint as “meritless.” The district court granted summary judgment in favor of IMS on the ground that Greengrass lacked evidence showing a causal link between her EEOC filing and the alleged retaliatory act. We reverse. Greengrass made out a prima facie case of retaliation by demonstrating that she engaged in a statutorily protected activity when she filed her EEOC charge, that IMS engaged in an adverse employment action when it listed her name in its SEC filings, and that there was sufficient evidence for a rational trier of fact to find that IMS listed her name because Greengrass filed the EEOC charge. 
NLRA, NLRB: § 8(a)(1) – discussing wages – concerted activity, §10(b) 6-month statute of limitations

Jurisdiction: All

Alternative Energy Applications, Inc. and David Rivera-Chapman, 361 NLRB No. 139 (12/16/14) [enhanced lexis.com version]:

· http://mynlrb.nlrb.gov/link/document.aspx/09031d4581a0acf3.

· http://www.nlrb.gov/search/all/Alternative%20Energy%20Rivera?f%5B0%5D=dt%3ABoard%20Decision&f%5B1%5D=date%3A12/16/2014%20to%2012/16/2014&retain-filters=1.

· Ogletree Deakins law firm article at http://www.employmentlawmatters.net/2015/01/articles/nlra/company-violates-nlra-by-firing-employee-based-solely-on-belief-that-concerted-activity-occurred/.

Board introduction:

The Respondent weatherizes homes, office buildings, and apartment buildings in the Tampa, Florida area. Rivera- Chapman was hired in July 2011 as a driver/ installer by Scott Sipperley, the Respondent’s field supervisor. Rivera-Chapman was hired at $9 an hour. Almost immediately after starting, he asked Sipperley for a raise, citing low pay, the hot and difficult work, and his financial need as a parent. Typically, the Company gave new employees a $1an hour raise after 6 weeks, but Sipperley spoke with Company President Cary Carreno and obtained Rivera-Chapman an early raise, a couple of weeks after he started. According to Rivera-Chapman’s credited testimony, when Sipperley told him about the raise, Sipperley said, “I do not want you talking to anyone else about this because we have fired employees in the past for talking about their wages.” The Board has long held that it is unlawful for employers to prohibit employees from discussing wages among themselves, and the judge therefore found that  Sipperley’s statement violated Section 8(a)(1) of the Act. See, e.g., Waco, Inc., 273 NLRB 746, 747–748 (1984). 
Whistleblower Protection Act: Department of Homeland Security (DHS), disclosed information – regulations policy prohibiting – 49 U. S. C. §114(r)(1)(C)  - 49 CFR §1520.7(j), Merit Systems Protection Board – adverse employment action, federal employees covered

Jurisdiction: Federal government

DHS v. MacLean, No. 13-894 (1/21/15) [enhanced lexis.com version]:

· http://www.supremecourt.gov/opinions/14pdf/13-894_e2qg.pdf.

· Fisher Phillips law firm article at http://www.laborlawyers.com/whistleblower-protection-extends-to-federal-workers-who-violate-agency-regulations.

The critical factor in this case was the difference between “regulations” and “laws.” Protection is provided in matters involving regulations.

Syllabus:

In 2002, Congress enacted the Homeland Security Act, 116 Stat. 2135. That Act provides that the Transportation Security Administration (TSA) “shall prescribe regulations prohibiting the disclosure of information . . . if the Under Secretary decides that disclosur[e] would . . . be detrimental to the security of transportation.” 49 U. S. C. §114(r)(1)(C). Around the same time, the TSA promulgated regulations prohibiting the unauthorized disclosure of “sensitive security information,” 67 Fed. Reg. 8351, which included “[s]pecific details of aviation security measures . . . [such as] information concerning specific numbers of Federal Air Marshals, deployments or missions, and the methods involved in such operations,” 49 CFR §1520.7(j). In July 2003, the TSA briefed all federal air marshals—including Robert J. MacLean—about a potential plot to hijack passenger flights. A few days after the briefing, MacLean received from the TSA a text message cancelling all overnight missions from Las Vegas until early August. MacLean, who was stationed in Las Vegas, believed that cancelling those missions during a hijacking alert was dangerous and illegal. He therefore contacted a reporter and told him about the TSA’s decision to cancel the missions. After discovering that MacLean was the source of the disclosure, the TSA fired him for disclosing sensitive security information without authorization. MacLean challenged his firing before the Merit Systems Protection Board. He argued that his disclosure was whistleblowing activity under 5 U. S. C. §2302(b)(8)(A), which protects employees who dis-close information that reveals “any violation of any law, rule, or regulation,” or “a substantial and specific danger to public health or safety.” The Board held that MacLean did not qualify for protection under that statute because his disclosure was “specifically prohibited by law,” §2302(b)(8)(A)—namely, by 49 U. S. C. §114(r)(1). The Court of Appeals for the Federal Circuit vacated the Board’s decision, holding that Section 114(r)(1) was not a prohibition. Held : MacLean’s disclosure was not “specifically prohibited by law.” 
FMLA: Wisconsin Family and Medical Leave Act - Wis. Stat. § 103.10(9)(a), unexcused absences – adverse employment action, undocumented employee - Immigration Reform and Control Act of 1986 – 8 U.S.C. section 1324a.

Jurisdiction: Wisconsin

Burlington Graphic Systems, Inc. v. Department of Workforce Development, No. 2014AP762 [enhanced lexis.com version]
· http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=131960.

· Global Mobility & Immigration Counsel law firm article at http://www.littler.com/global-mobility-immigration-counsel/employer-violated-wisconsin-fmla-when-it-terminated-unauthorized.

Appellate court summary:

¶1 This appeal raises a question of first impression that implicates two laws affecting employment in Wisconsin, the (Wisconsin FMLA) and the Immigration Reform and Control Act of 1986. Burlington Graphic Systems, Inc., fired Karen Alvarez after she took medical leave from work. Alvarez was an undocumented worker at the time. The Department of Workforce Development found that Burlington violated the Wisconsin FMLA and ordered Burlington to take certain actions to avoid future violations of its employees’ rights and to pay Alvarez’s attorney fees. As an undocumented worker, Alvarez’s request for back pay was denied.

¶2 Burlington argues that an employer cannot violate the Wisconsin FMLA by discharging an undocumented worker as that worker has no right to employment in the first instance and federal immigration law mandates the discharge. We disagree. Federal immigration law is not an absolute defense to an employer’s violation of the Wisconsin FMLA. Employers must abide by the Wisconsin FMLA regardless of an employee’s immigration status. The Department properly found that Burlington violated the Wisconsin FMLA and properly exercised its discretion in fashioning the remedy that it did. We affirm.

Meals, Breaks: on premises, employer’s control, on-call – hours – significant obligations
Jurisdiction: California

Mendiola v. CPS Security Solutions, Inc., No. S212704 (CASC, 1/8/15) [enhanced lexis.com version]:

· http://www.courts.ca.gov/opinions/documents/S212704.PDF .

· Shaw Valenza law firm article at http://shawvalenza.blogspot.com/2015/01/ca-supreme-court-on-premises-on-call.html.

· Ogletree Deakins Law firm article at http://www.ogletreedeakins.com/publications/2015-01-09/california-supreme-court-rules-duty-guards-entitled-pay-call-and-sleep-time.

Essentially, a break means an actual relief from the obligations and duties of work, as in a meaningful personal time for meals, rest, etc. The employer’s requirements of its employees on “break” were extensive. California law is complex and its supreme court decision modified the lower appellate court decision, so study the decision and law firm article for all of the important details. 

Supreme court summary [edited slightly for readability]:

Here we hold that, under the California wage order covering security guards, these plaintiffs are entitled to compensation for all on-call hours spent at their assigned worksites under their employer’s control. 

I. BACKGROUND

 The relevant facts are not in dispute. As applicable here, CPS employed on-call guards to provide security at construction worksites. Part of each guard’s day was spent on active patrol. Each evening, guards were required to be on call at the worksite and to respond to disturbances should the need arise.
More specifically, a guard’s obligations differed depending on the day of the week. On weekdays, each guard was on patrol for eight hours, on call for eight hours, and off duty for eight hours. On weekends, each guard was on patrol for 16 hours and on call for eight hours.
By written agreement, an on-call guard was required to reside in a trailer provided by CPS. The trailers ranged from 150 to 200 square feet and had residential amenities including a bed, bathroom, kitchen, heating, and air conditioning. Only the assigned guard and maintenance staff had keys to these onsite trailers. Guards could keep personal items in the trailer s and generally use on-call time as they chose. However, children, pets, and alcohol were not allowed, and adult visitors were permitted only with the approval of the CPS client.
An on-call guard wanting to leave the work site had to notify a dispatcher and indicate where he or she would be and for how long. If another employee was available for relief, the guard had to wait onsite until the reliever arrived. If no reliever was available, the guard had to remain onsite, even in the case of a personal emergency. If relieved, a guard had to be accessible by pager or radio phone and to stay close enough to the site to return within 30 minutes.
Guards were compensated as follows. They were paid hourly for time spent patrolling the work site. They received no compensation for on-call time unless (1) an alarm or other circumstance s required that they conduct an investigation or (2) they waited for, or had been denied, a reliever. Guards were paid for the actual time spent investigating disturbances. If three or more hours of investigation were required during on-call time, the guard was paid for the full eight hours.

[Comment: This ruling is based on California law, but its reasoning might provide persuasive authority in other jurisdictions.]

Also, check this Littler Mendelson law firm article on a California trial court ruling at http://www.littler.com/wage-hour-counsel/inconsistent-application-policy-dooms-meal-and-rest-break-class-claims-california.]

CAFA: removal to federal court, Class Action Fairness Act – establish $5M controversy - estimated amount in controversy – reasonable assumptions, misclassification
Jurisdiction: Ninth Circuit

Two cases were submitted together on appeal, which provided an interesting opportunity for the law firm to clarify the nature and extent of proof in CAFA cases.

Ibarra v. Manheim Investments, Inc., No. 14-56779 (9th Cir., 1/8/15) [enhanced lexis.com version]:

· http://cdn.ca9.uscourts.gov/datastore/opinions/2015/01/08/14-56779.pdf.

· Littler Mendelson law firm article at http://www.littler.com/wage-hour-counsel/ninth-circuit-holds-cafa-5-million-amount-controversy-requirement-must-rely-%E2%80%9Creaso. 

Ibarra appellate court staff summary:

The panel vacated the district court’s order remanding the putative class action to state court, and remanded to the district court to allow both parties the opportunity to submit evidence and arguments whether the $5 million amount in controversy requirement under the Class Action Fairness Act had been satisfied where the complaint did not include a facially apparent amount in controversy or may have understated the true amount in controversy.
The plaintiff putative class of employees sued in state court alleging violations of California’s Labor Code, and explicitly alleging that damages did not exceed $5 million. Defendant Manheim Investments, Inc. removed the case to federal court under the Class Action Fairness Act, asserting more than $5 million was at stake based on a “pattern and practice” of labor law violations.
The panel held that because the complaint did not allege that Manheim universally, on each and every shift, violated labor laws by not giving rest and meal breaks, Manheim bore the burden to show that its estimated amount in controversy relied on reasonable assumptions. The panel also held that a remand to the district court was necessary to allow both sides to submit evidence – direct or circumstantial – related to the contested amount in controversy.
The panel further held that if the damages assessment included assumptions, the chain of reasoning and the assumptions needed some reasonable g round underlying them. The panel concluded that Manheim relied on an assumption about the rate o f its alleged labor law violations that was not grounded in real evidence, and remanded on an open record for both sides to submit proof related to the disputed amount in controversy.
LaCross v. Knight Transportation, Inc., No. 14-56780 (9th Cir., 1/81/15) [enhanced lexis.com version];

· http://cdn.ca9.uscourts.gov/datastore/opinions/2015/01/08/14-56780.pdf.

· Littler Mendelson law firm article at http://www.littler.com/wage-hour-counsel/ninth-circuit-holds-cafa-5-million-amount-controversy-requirement-must-rely-%E2%80%9Creaso.

LaCross appellate court summary:

The panel reversed the district court’s judgment remanding the putative class action to state court, and held that the defendants Knight Transportation, Inc., and Knight Truck and Trailer Sales had shown t hat they were entitled under the Class Action Fairness Act to proceed in federal court because they had established the requisite $5 million amount in controversy.

The plaintiff putative class of truck drivers alleged that Knight misclassified them as independent contractors a and asserted other labor law violations, and filed their action in California state court. Knight removed the case to federal court and estimated the amount in controversy for reimbursing the drivers’ lease-related and fuel costs to be at least $44 million.

In Ibarra v. Manheim Investments, Inc. , __ F .3d __, No. 14-56779 (9th Cir. Jan. 8, 2015), filed simultaneously with this opinion, the panel held that when a defendant relies on a chain of reasoning that includes assumptions to satisfy its burden to prove by a preponderance of the evidence that the amount in controversy exceeded $5 million, the chain of reasoning and its underlying assumptions must be reasonable.
The panel applied the framework of analysis in Ibarra to defendants’ proof, and concluded that defendants had met their burden of proof because defendants relied on a reasonable chain of logic and presented sufficient evidence to establish that the amount in controversy exceeded $5 million their  burden  of  proof because  defendants  relied  on a reasonable  chain  of  logic  and  presented  sufficient evidence to establish that the  mount in controversy exceeded $5 million. 
Rehabilitation Act, ADA: disability, essential functions – subjective criteria – local commuting area, wrong address – anticipated address, adverse employment action, discrimination – pretext . . . plaintiff was treated differently from others similarly situated, retaliation, summary judgment dismissal affirmed
Jurisdiction: Tenth Circuit

Dickman v. Lahood, No. 13-3194 (10th Cir., 1/13/15) [enhanced lexis.com version]; http://www.ca10.uscourts.gov/opinions/13/13-3194.pdf.

The employer had a commuting-area requirement. Attempting to circumvent that essential requirement failed to work for this employee.

Appellate court conclusion:

The alleged “irregularities” asserted by Dickman plainly stem from the unusual context he himself introduced into the application process. Tellingly, Dickman does not produce evidence suggesting that any other FAA employee has been able to use an anticipated future address to satisfy a commuting-area requirement. See Jaramillo v. Adams Cnty. Sch. Dist. 14, 680 F.3d 1267, 1269 (10th Cir. 2 012) (“Pretext may also be shown [if] . . . the plaintiff was treated differently from others similarly situated.”). Taking “the facts as they appear to the person making the decision,” Kendrick v. Penske Transp. Servs., Inc., 220 F.3d 1220, 1231 (10th Cir. 2000), we do not think it suspicious that FAA employees investigated the irregularity on Dickman’s application, leading them to conclude that the listed address was not his home address (and that his actual home address was outside the local commuting area). 
Title VII, ADEA: discrimination – gender – age, adverse employment action reduction in force (RIF), retaliation, evidence – McDonnell Douglas – no pretext -  – “pretext plus” rejected, summary judgment dismissal affirmed
Jurisdiction: Tenth Circuit

Brainard v. City of Topeka, No. 14-3055 (10th Cir., 1/13/15) [enhanced lexis.com version]; http://www.ca10.uscourts.gov/opinions/14/14-3055.pdf.

Appellate court conclusions [edited slightly for readability]:

Pretext:

. . . The district court noted that we have rejected a “pretext plus” standard, stating that “[n]o additional evidence is necessary to show discrimination because proof that the defendant’s explanation is unworthy of credence is simply one form of circumstantial evidence that is probative of intentional discrimination.” Jones v. Okla. City Pub. Sch. , 617 F.3d 1273, 1280 (10th Cir. 2010) (further quotation omitted). 
Retaliation:

In assessing Ms. Brainard’s claim of retaliation, the district court found it was “not persuaded that the evidence, even when considered in the light most favorable to the plaintiff, supports the arguments made by the plaintiff.” * * * . As the court further explained: The evidence clearly shows that Biswell informed employees in August 2009 that budget reductions would require the elimination of one IT position effective October 30, 2009. The actual termination did not occur until February 11, 2010, but there appears to be no dispute that such an elimination was forthcoming. Moreover, the evidence shows that the criteria used to determine who would be terminated was based upon an evaluation of the function of the position, the ability to spread those duties to other positions, and the desire not to impact the services of the citizens of Topeka. Plaintiff has failed to demonstrate that the City did not follow the criteria that it established concerning this RIF. The evidence does not demonstrate that the City lacked objective criteria or that it failed to follow the criteria that it established. Plaintiff has failed to point to any evidence that the process used to determine the elimination of her position and her termination was any different from the processes used by the City to eliminate other positions for the RIF. An employer may choose the criteria it wishes to employ to conduct a RIF and “we will not disturb that exercise of [a] defendant’s business judgment.” * * * Ms. Brainard fails to refute the district court’s analysis, or explain why and how the court erred. Ms. Brainard’s only claim is that the “City admits it employed no standard RIF methodology.” * * * We are aware of no such admission by the City; indeed, the record supports the district court’s statement that the City had criteria for implementing its RIF and those criteria in  no way support an inference of discrimination. Ms. Brainard provides no citation to the record to support her claim of a lack of standards for implementing the RIF; in fact, her brief is completely devoid of citations to the record to support her claims of materially disputed facts.

In sum, we agree completely with the district court’s rejection of Ms. Brainard’s arguments. We affirm its decision to grant the City’s motion for summary judgment. 
[Evidence: The essential elements of the McDonnell Douglas evidentiary framework are discussed at: http://en.wikipedia.org/wiki/McDonnell_Douglas_Corp._v._Green. Note that they are phrased differently for various different kinds of indirect discrimination.]

Wage and Hour: independent contractor – classification limited, federal court certification of state clarification, state ABC test, “suffer and permit”
Jurisdiction: New Jersey

Hargrove et. al. v. Sleepy's, LLC, No A-70-12 (NJSC, 1/14/15):

· http://www.judiciary.state.nj.us/opinions/supreme/A-70-12HargrovevSleepys.pdf.

· Ford Harrison law firm article at http://www.fordharrison.com/new-jersey-supreme-court-restricts-ability-to-label-workers-as-independent-contractors.

The plaintiffs worked long hours delivering mattresses and they claimed they were employees entitled to overtime pay, but the company claimed they were independent contractors. They filed in federal court, and the trial court certified the issue of classification to the state supreme court [this methods allows federal courts to obtain clarification on matters of state law]. In this case, the issue was which test the court should apply to determine employment status under New Jersey's WPL and WHL, which NJDOL interprets under the "ABC" test in the New Jersey Unemployment Compensation Act. That test is more restrictive than the FLSA test – an employment relationship is presumed unless the company can show that:

1) the individual has been and will continue to be free from control or direction over the performance of the services;

2) such service are either outside the usual course of the business or performed outside of all the places of business of the enterprise; and

3) such individual is customarily engaged in an independently established trade, occupation, profession or business.

Clerk of court summary:


In this appeal, the Court considers a question of law certified and submitted by the United States Court of Appeals for the Third Circuit pursuant to Rule 2:12A-1. Specifically, the Court decides which test should be applied under New Jersey law to determine whether a plaintiff is an employee or an independent contractor for purposes of resolving a wage-payment or wage-and-hour claim.

Plaintiffs Sam Hargrove, Andre Hall, and Marco Eusebio deliver mattresses ordered by customers from defendant Sleepy’s, LLC. Plaintiffs contend that they suffered various financial and non-financial losses as a result of defendant’s misclassification of them as independent contractors, rather than employees. Plaintiffs each signed an Independent Drive Agreement, which they assert was a ruse by defendant to avoid payment of employee benefits. They contend that the misclassification violates state wage laws. 


The question of whether plaintiffs are employees or independent contractors was submitted to the United States District Court for the District of New Jersey on cross motions for summary judgment. That court, applying the factors to be considered in defining an employee under the Employment Retirement Income Security Act (ERISA), held that the undisputed facts demonstrated that plaintiffs were independent contractors.

Plaintiffs filed a notice of appeal. Following oral argument, the Court of Appeals filed a petition with this Court seeking to certify a question of law pursuant to Rule 2:12A - 1. The Court asked: Under New Jersey law, which test should a court apply to determine a plaintiff’s employment status for purposes of the New Jersey Wage Payment Law (WPL), N.J.S.A. 34:11 - 4.1 to - 4.14, and the New Jersey Wage and Hour Law (WHL), N.J.S.A. 34:11 - 56a to - 56a38? This Court granted the petition. 214 N.J. 499 (2013).  


HELD: The “ABC” test derived from the New Jersey Unemployment Compensation Act, N.J.S.A. 43:21 - 19(i)(6), governs whether a plaintiff is an employee or an independent contractor for purposes of resolving a wage-payment or wage-and-hour claim. 
@@

ADA: type 1 diabetes, accommodation, interactive process, good faith cooperation, mutual obligations

Jurisdiction: First Circuit

EEOC v. Kohl’s Dep’t Stores, Inc., No. 14-1268 (1st Cir., 12/19/14) [enhanced lexis.com version]: 
· http://media.ca1.uscourts.gov/pdf.opinions/14-1268P-01A.pdf.

· Ogletree Deakins law firm article at http://www.employmentlawmatters.net/2015/01/articles/ada/employee-cannot-claim-lack-of-accommodation-after-quitting-her-job-during-the-interactive-process/.

Both parties must participate in good faith in the accommodation process. As you can see from the half dozen pages of persuasive facts in appellate opinion, her employer had made significant efforts to create a reasonable accommodation for her. Unsatisfied, she quit and walked out, which in the end left her and the agency out of court.

Appellate court summary:

Appellant Equal Employment Opportunity Commission ("EEOC") asserts that Appellee Kohl's Department Stores, Inc. ("Kohl's") refused to provide former employee Pamela Manning ("Manning") with reasonable accommodations in violation of the Americans with Disabilities Act ("ADA"), 42 U.S.C. § 12112. The EEOC also asserts that by failing to comply with the ADA, Kohl's constructively discharged Manning. The district court entered summary judgment in favor of Kohl's on both claims. We affirm. 
Wage and Hour: Albuquerque Police Department (APD) overtime compensation schedule - NMSA 1978, § 50- 4-2(A) (2005)

Jurisdiction: New Mexico, Albuquerque

Rainaldi, et al. v. City of Albuquerque, No. 32,059 (NMCA, 5/14/14) [enhanced lexis.com version]:

· http://www.nmcompcomm.us/nmcases/NMCA/2014/14ca-112.pdf .

· 2014-NMCA-112.

· NM 52 SBB 1.13. 

Appellate court summary:

{1} In this single issue appeal, we are called upon to resolve a matter of first impression: whether the City of Albuquerque’s (the City) overtime compensation schedule for Albuquerque Police Department (APD) employees violates the statutory time payment provisions required of New Mexico employers. See NMSA 1978, § 50- 4-2(A) (2005) (requiring the designation of regular pay days on at least a semimonthly basis and that compensation for services rendered be postponed no later than ten days after the close of the pay period). The district court granted the City’s motion for summary judgment and dismissed the collective action complaint brought by certain affected APD employees (Plaintiffs), ruling that the City’s two-week processing delay of overtime accrued during the second week of a given bi-weekly pay period complies with Section 50-4-2(A). We hold that the City’s overtime compensation schedule violates the statutory requirement of Section 50-4-2(A) t h at employees be compensated for “all services rendered” within ten days after the close of a given pay period, and that the City is not exempt from compliance. We reverse. 
Immigration: H-1B, front-pay denied, new employer
Jurisdiction: All

In the Matter of Batyrbekov v. Barclays Capital (Barclays Group US Inc.), No. 13-013, (ARB, 7/16/14) [enhanced lexis.com version]:

· http://www.cftc.gov/ucm/groups/public/@lrenforcementactions/documents/legalpleading/enfbarclaysorder062712.pdf.  

· Ford Harrison law firm article at http://www.fordharrison.com/dol-administrative-review-board-nixes-greedy-h-1b-workers-front-pay-appeal-based-on-new-h-1b-employer-petition-approval.

This is a 45-page Final Decision and Order from July 2014 now issued in January 2015 by the Department of Labor. Essentially:

· An H-1B worker's front pay claim against a former employer was cut off

· when it was clear that the worker changed employers and 

· the worker is the beneficiary of an approved H-1B petition filed by the new employer.
Title VII: gender, adverse employment action, deficient performance, safety violations, attitude, evidence - McDonnell Douglas – no pretext
Jurisdiction: Tenth Circuit
Brainerd v. Schlumberger Technology Corporation, No. 14-1153 10th Cir., 1/6/15); http://www.ca10.uscourts.gov/opinions/14/14-1153.pdf [enhanced lexis.com version].

Appellate court summary:

Claire Brainerd is a trailblazer: in Ma y 2011, Schlumberger Technology Corporation (Schlumberger) hired her to work as a mechanic in its push-pull department, making her the first woman to work in that shop. But Schlumberger ultimately considered Brainerd a sub-par employee, one who had a poor attitude and committed serious safety violations. After four months, the company had enough. Brainerd’s supervisors decided that she could not improve her below average performance, so Schlumberger fired her. Brainerd thought her dismissal was because she was a woman—the only woman in that shop. Brainerd then sued Schlumberger under Title VII. The district court granted summary judgment for Schlumberger, concluding that Brainerd did not establish her prima facie case because she failed to show that she was performing her work satisfactorily. 

We agree with the district court’s decision to grant summary judgment for Schlumberger, but we disagree with its rationale. The district court erred in concluding that Brainerd failed to show that her work was satisfactory; in doing so, the court “put the cart before the horse” by skipping over the first prong of the applicable burden-shifting test and denying Brainerd the opportunity to argue that Schlumberger’s proffered reason was pretextual. See Orr v. City of Albuquerque, 417 F.3d 1144, 1151–52 (10th Cir. 2005). Nevertheless, even if the district court had given Brainerd that opportunity to argue pretext, we conclude that she would have been unable to raise a genuine dispute of material fact that Schlumberger’s reason for firing her—her poor performance—was pretextual. Exercising jurisdiction under 28 U.S.C. § 1291, we affirm. 
ADA: epilepsy, adverse employment action – termination 

· Disability: epilepsy, driving, nurse

· Litigation: summary judgment – prima facie case – standard of proof, split among circuits
Jurisdiction: Fifth Circuit

EEOC v. LHC Group Inc., No. 13-60703 (5th Cir., 12/11/14) [enhanced lexis.com version]:

· http://www.ca5.uscourts.gov/opinions/pub/13/13-60703-CV0.pdf.

· Ogletree Deakins law firm article at http://blog.ogletreedeakins.com/fifth-circuit-adopts-standard-in-disability-cases-that-will-make-it-harder-for-employers-to-obtain-summary-judgment/?utm_source=rss&utm_medium=rss&utm_campaign=fifth-circuit-adopts-standard-in-disability-cases-that-will-make-it-harder-for-employers-to-obtain-summary-judgment.

According to the Ogletree Deakins law firm article, summary judgment will be more difficult for employers to obtain in the 5th circuit because of the higher standard of proof held by this appellate court: the employer must initially make a prima facie case of disability determination before proceeding to summary judgment. Study the law firm article for its discussion of the three different standards of proof in the various circuit courts of appeal.

Appellate court summary:

Plaintiff – Appellant the Equal Employment Opportunity Commission (EEOC) brought an enforcement action under the Americans with Disabilities Act (ADA) on behalf of Kristy Sones against her employer, Defendant – Appellant LHC Group, Inc., (LHC). Sones worked as a nurse for the home - health company until she was fired shortly after she had an epileptic seizure in May 2009. The district court granted summary judgment for LHC. We affirm in part and reverse in part. 
Arbitration: insurance consumer class action, Federal Arbitration Act (FAA) preemption – Broughton-Cruz rule, injunction, unfair competition – false advertising, public policy
Jurisdiction: California

McGill v. Citibank, N.A., No. G049838 (Cal.Ct.App.Dist4.Div3., 12/18/14):

· http://www.courts.ca.gov/opinions/documents/G049838.PDF [enhanced lexis.com version].

· Jackson Lewis law firm article at http://www.jacksonlewis.com/resources.php?NewsID=5046.

The FAA preempts the state laws applied by the trial court.

Appellate court summary:

Plaintiff and respondent Sharon McGill sued defendant and appellant Citibank, N.A. (Citibank) for unfair competition and false advertising in offering a credit insurance plan she purchased to protect her Citibank credit card account. Alleging claims under California’s unfair competition law (Bus. & Prof. Code, § 17200 et seq.; hereinafter UCL), false advertising law (Bus. & Prof. Code, § 17500 et seq.; hereinafter FAL), and Consumer Legal Remedies Act (Civ. Code, § 1750 et seq.; hereinafter CLRA), McGill seeks monetary damages, restitution, and injunctive relief to prevent Citibank from engaging in its allegedly unlawful and deceptive business practices.
Citibank petitioned to compel McGill to arbitrate her claims based on an arbitration provision in her account agreement. The trial court granted the petition on McGill’s claims for monetary damages and restitution, but denied the petition on the injunctive relief claims. In doing so, the court relied on the “ Broughton-Cruz rule” the California Supreme Court established in Broughton v. Cigna Healthplans (1999) 21 Cal .4th 1066 (Broughton), and Cruz v. PacifiCare Health Systems, Inc. (2003) 30 Cal.4th 303 (Cruz). Under that state-law rule, arbitration provisions are unenforceable as against public policy if they require arbitration of UCL, FAL, or CLRA injunctive relief claims brought for the public’s benefit. Citibank appeals the trial court’s order on the injunctive relief claims; McGill does not challenge the order on the claims for monetary damages and restitution.
We reverse and remand for the trial court to order all of McGill’s claims to arbitration. As explained below, we join several federal court decisions in concluding the Federal Arbitration Act (9 U.S.C. § 1 et seq.; hereinafter FAA) preempts the Broughton-Cruz rule. In AT&T Mobility LLC v. Concepcion (2011) 563 U.S. ___ [131 S.Ct. 1740] (AT&T Mobility), the United States Supreme Court unmistakably declared the FAA preempts all state-law rules that prohibit arbitration of a particular type of claim because an outright ban, no matter how laudable the purpose, interferes with the FAA’s objective of enforcing arbitration agreements according to their terms. The Broughton-Cruz rule falls prey to AT&T Mobility’s sweeping directive because it is a state-law rule that prohibits arbitration of UCL, FAL, and CLRA injunctive relief claims brought for the public’s benefit. 
ADA: avascular necrosis, accommodation refused, “major life activities have been substantially limited” – no expert medical evidence presented, McDonnell Douglas, summary judgment affirmed
Jurisdiction: Tenth Circuit

Felkins v. City of Lakewood, No. 13-1415 (10th Cir,. 12/19/14); http://www.ca10.uscourts.gov/opinions/13/13-1415.pdf [enhanced lexis.com version].

Appellate court summary: 

Plaintiff Cynthia Felkins, formerly an emergency dispatcher for the City of Lakewood, Colorado, alleges that she suffers from a condition called avascular necrosis that qualifies as a disability under the Americans with Disabilities Act (ADA), 42 U.S.C. §§ 12101–12213 (2012), and that the City refused to accommodate that disability. She brought suit against the City under the Act, but the district court granted the City summary judgment. We exercise jurisdiction under 28 U. S.C. § 1291 and affirm. Ms. Felkins’s claim fails because she presented no expert medical evidence that any of her major life activities have been substantially limited by avascular necrosis. 

* * *

None of the medical evidence in the appellate record supports Ms. Felkins’s allegation that she has avascular necrosis or details the degree to which it affects her major life activities. After Ms. Felkins’s surgery, a physician assistant filled out an FMLA form stating that Ms. Felkins did not have a chronic condition. That same physician assistant later wrote a note stating only “Return to work full duty 1/7/09.” Id. at 37. There is no mention of avascular necrosis, much less a description of its effects on Ms. Felkins. 

[Evidence: The essential elements of the McDonnell Douglas evidentiary framework are discussed at: http://en.wikipedia.org/wiki/McDonnell_Douglas_Corp._v._Green. Note that they are phrased differently for various different kinds of indirect discrimination.]

Disability: European Court of Justice, adverse employment action - dismissal, obesity – performance of work, “full and active participation in professional life” – “equal treatment in employment and occupation”
Jurisdiction: European Union 

Kaltoft v. Municipality of Billund, No. C-354/13 (17 Jul 13):

· British and Irish Legal Information Institute citation at http://www.hrandemploymentlaw.com/hr-employment-immigration-dismissal-discrimination-settlement/Blog/2014/Obesity-may-amount-to-a-disability-within-the-Equality-Act-2010.

· Yahoo New article at http://news.yahoo.com/eu-court-says-obesity-disability-131503005.html
· Reed Smith law firm article at http://www.employmentlawwatch.com/tags/kaltoft-v-municipality-of-bill/.

· Turbervilles Solicitors law firm article at http://www.hrandemploymentlaw.com/hr-employment-immigration-dismissal-discrimination-settlement/Blog/2014/Obesity-may-amount-to-a-disability-within-the-Equality-Act-2010. 

This case is included for human resources and litigators practicing and/or working in the European Union. The obesity can be considered a "disability" if it hinders an overweight person's performance at work (i.e., the first element of the ADA test). However, I have underlined phrases that seems to imply remaining issues of being able to perform the essential functions of the position of the employment contract (i.e., what needs to be done rather than condition or status), reasonable accommodations, etc. (later elements of the ADA):

59.      At the hearing, the representative of the employer was concerned that admitting obesity in any form as being a disability would lead to intolerable results because alcoholism and drug addiction could then, as serious illnesses, be covered by that notion. In my opinion this concern is misplaced. It is true that, in medical terms, alcoholism and addiction to psychotropic substances are diseases. This does not, however, mean that an employer would be required to tolerate an employee’s breach of his contractual obligations by reference to these diseases. For example, a dismissal because the employee comes to work intoxicated is not based on the disease of alcoholism or drug addiction as such, but is a breach of the employment contract which the employee could have avoided by abstaining from consuming alcohol or the substance in question. Any employer is entitled to expect such an employee to seek the medical treatment that is necessary for him to be able to properly perform his obligations under the contract of employment. It is worth recalling that Article 5 of Directive 2000/78 merely requires employers to provide ‘reasonable accommodation’ to persons with disabilities.
ADA, Title VII: multiple sclerosis, not qualified, essential functions, accommodations – flexibility – numerous modifications, legitimate expectations, adverse employment action, retaliation, summary judgment dismissal affirmed

Jurisdiction: Seventh Circuit

Taylor-Novotny v. Health Alliance Medical Plans, Inc., No. 13-3652 (7th Cir., 11/26/14) [enhanced lexis.com version]:

· http://media.ca7.uscourts.gov/cgi-bin/rssExec.pl?Submit=Display&Path=Y2014/D11-26/C:13-3652:J:Ripple:aut:T:fnOp:N:1460997:S:0.

· Ogletree Deakins law firm article at http://www.employmentlawmatters.net/2014/12/articles/ada/companys-work-from-home-policy-did-not-replace-essential-function-of-regular-predictable-attendance/.

Her employment was terminated because of numerous tardiness events. Regular, predictable attendance was an essential function of the position, and the company policy of allowing employees to work from home did not change that requirement. Summary judgment dismissal of her claim was affirmed.

Appellate court summary:

Kiersten M. Taylor–Novotny brought this action against her former employer, Health Alliance Medical Plans, Inc. (“Health Alliance”), under the Americans with Disabilities Act (“ADA”), 42 U.S.C. § 12101 et seq., the Family and Medical Leave Act (“FMLA”), 29 U .S.C. §§ 26012654, and Title VII of the Civil Rights Act of 1964 (“Title VII”), 42 U.S.C. § 2000e et seq. Specifically, she contended that Health Alliance had failed to accommodate her multiple sclerosis as the ADA required, had discriminated and retaliated against her based on her disability, had interfered with her FMLA rights, and had discriminated against her based on her race. She also asserted a state law claim of intentional infliction of emotional distress. The district court granted summary judgment for Health Alliance on each of her claims.
We now affirm the district court's judgment. Ms. Taylor–Novotny cannot succeed on her ADA discrimination claim because she did not establish that she was disabled within the meaning of the ADA and because she was not meeting Health Alliance's legitimate expectations for punctuality and accountability. Her failure to meet Health Alliance's legitimate expectations also forecloses her race discrimination claim. She cannot succeed on her ADA failure-to-accommodate claim because she did not establish that the additional accommodation that she sought from Health Alliance was reasonable. Further, the evidence that she offers for her ADA retaliation claim is insufficient to form a convincing mosaic suggesting that Health Alliance retaliated against her because she sought accommodations for her multiple sclerosis. Finally, her FMLA interference claim must fail because Health Alliance never denied Ms. Taylor–Novotny FMLA leave.

ERISA: litigation, res judicata – prior suit by union, no jurisdiction, attorney fees – judicial discretion
Jurisdiction: Tenth Circuit

Trustees of the Eighth District Electrical Pension Fund, et al., v. Wasatch Front Electrical and Construction, LLC, et al., No. 13-4093 (10th Cir., 12/22/14); http://www.ca10.uscourts.gov/opinions/13/13-4093.pdf [enhanced lexis.com version].

Appellate court summary:

This appeal is brought by a union (International Brotherhood of Electrical Works, Local 354) and trustees of a pension fund (Eighth District Electrical Pension Fund). In district court, the union and trustees claimed that three electrical companies (Wasatch Front Electric and Construction, LLC; Larsen Electric of Nevada, LLC; and Larsen Electric, LLC) and one of their owners (Mr. Scott Larsen) had failed to make payments required under collective bargaining agreements and the Employee Retirement Income Security Act of 1974. The district court granted summary judgment to the electric companies and Mr. Larsen, holding that the claims were precluded by res judicata because of a prior suit brought by the union. The trustees and the union appealed the summary judgment ruling, but did so out of time. Thus, we lack jurisdiction over this part of the appeal.

* * *

The district court also granted $134,078.90 in costs and attorneys’ fees to the electric companies and Mr. Larsen. The union and the trustees argue that the court should not have assessed any attorneys’ fees. The defendants concede the union’s challenge, but not the trustees’. We reject the trustees’ challenge, holding that the district court acted in its discretion to award fees.

NLRB: full-time adjunct faculty– limited extent of authority – not managers

Jurisdiction: All

Pacific Lutheran University, 361 NLRB No. 157 (12/16/14) [enhanced lexis.com version]:

· http://mynlrb.nlrb.gov/link/document.aspx/09031d4581a176cb.

· http://www.nlrb.gov/case/19-RC-102521. 

· http://www.laborlawyers.com/faculty-can-unionize-absent-actual-managerial-control-nlrb-decides.

· Fisher Phillips law firm article at http://www.laborlawyers.com/faculty-can-unionize-absent-actual-managerial-control-nlrb-decides.

· Jackson Lewis law firm article at http://www.jacksonlewis.com/resources.php?NewsID=5038.

The 1980 case of NLRB v. Yeshiva University standard for who are managers was revised by the recent case on the ground that those faculty members did not exercise sufficient managerial authority on behalf of the university to be excluded as managerial employees.

NLRB: collective bargaining agreement (CBA), expedited dispute resolution – binding arbitration and grievance decisions – less deference

Jurisdiction: All

Babcock & Wilcox Construction Company, 361 NLRB No. 132 (12/15/14) [enhanced lexis.com version]:

· http://mynlrb.nlrb.gov/link/document.aspx/09031d45819fb5f5.

· Ogletree Deakins law firm articles at http://blog.ogletreedeakins.com/nlrb-eviscerates-standards-for-deferral-to-arbitration-and-settlement/?utm_source=rss&utm_medium=rss&utm_campaign=nlrb-eviscerates-standards-for-deferral-to-arbitration-and-settlement and http://blog.ogletreedeakins.com/nlrb-eviscerates-standards-for-deferral-to-arbitration-and-settlement/?utm_source=rss&utm_medium=rss&utm_campaign=nlrb-eviscerates-standards-for-deferral-to-arbitration-and-settlement#sthash.PU7dKBhB.dpuf. 

Concerning § 7 rights, this decision weakens or lessens Board deference to arbitration decisions. This is a major change that needs to be studied in the articles and the decision.

NLRB: § 303 Labor Management Relations Act (L MRA) – 29 U .S.C. § 187 – secondary boycott, state law – trespass – nuisance, no federal preemption

Jurisdiction: Ninth Circuit, California

Retail Property Trust v. United Brotherhood of Carpenters, No. No. 12-56427 (9th Cir., 9/23/14):

· http://cdn.ca9.uscourts.gov/datastore/opinions/2014/09/23/12-56427.pdf [enhanced lexis.com version].

· 768 F.3d 938 (9th Cir. 2014).

· Littler Mendelson law firm article at http://www.littler.com/publication-press/publication/ninth-circuit-finds-state-trespass-and-nuisance-laws-not-preempted-sec.

State laws regarding nuisance and trespass were not preempted by the NLRA. At issue was whether the nature and extent of secondary boycott picketing exceed LRMA protection:

· A store in the shopping mall was being renovated by non-union workers.

· The shopping mall had "time, place and manner" demonstration restrictions and a permission process that the union did not use.
· The alleged a union activity [quote from the opinion edited for readability]: 

. . . on October 1, 2010, and continuing on several occasions that month, dozens of union members violated these rules when they, having not filled out an application:

· came onto the Mall’s privately owned common areas in front of the Urban Outfitters construction site and started a disruptive protest by marching in a circle, yelling, chanting loudly in unison, blowing whistles, hitting and kicking the construction barricade (which created a large hole in the barricade), and hitting their picket signs against the Mall railings, which created an intimidating and disquieting environment that interfered with the Mall’s and its tenants’ normal operation of business.
· The Mall alleged that union members also cat-called and made sexually provocative gestures toward female patrons and,

· at one point, “ moved their protesting activities in front of two other tenant stores, neither of which had any relationship to Urban Outfitters or its contractor.” 

Appellate court summary:

In this case we must decide whether § 303 of the Labor Management Relations Act (“LMRA”), codified at 29 U .S.C. § 187, preempts state-law claims for trespass and private nuisance related to union conduct that may also constitute secondary boycott activity. Following the reasoning of Local 20, Teamsters, Chauffeurs & Helpers Union v. Morton, 377 U.S. 2 52 (1964), Lodge 76, Int’l Ass’n of Machinists and Aerospace Workers, AFL-CIO v. Wis. Empl. Relations Comm’n, 427 U.S. 132 (1976), and Sears, Roebuck & Co. v. San Diego Cnty. Dist. Council o f Carpenters , 436 U.S. 180 ( 1 9 7 8), we hold that federal law does not so thoroughly occupy the field that it always preempts such claims, nor does it conflict with the state law claims presented here. Where, as in this case, state claims of trespass and nuisance “touch[ ] interests deeply rooted in local feeling and responsibility, ” Belknap, Inc. v. Hale, 463 U.S. 491, 498 (1983), and the plaintiff seeks only to enforce time, place, and manner restrictions against union protesters, “we are unwilling to presume that Congress intended . . . to deprive the California courts of jurisdiction to entertain [the nuisance and] trespass action[s].” Sears, 436 U.S. at 207. We reverse the district court’s grant of the defendants’ motion to dismiss and remand the case to the district court for consideration of the state-law claims of trespass and nuisance against the defendants.
Title VII: adverse employment action, retaliation, misconduct, state administrative findings, McDonnell Douglas – no pretext shown, summary judgment dismissal affirmed
Jurisdiction: Tenth Circuit

The Estate of Carlos Bassatt, et al., v. School District No. 1 in the City and County Of Denver, et al., No. 13-1244 (10th Cir., 12/31/14); http://www.ca10.uscourts.gov/opinions/13/13-1244.pdf [enhanced lexis.com version].

This case provides a good review of administrative law, the McDonnell Douglas evidentiary framework, and the interrelation of state and federal court precedents.

[Wikipedia: http://en.wikipedia.org/wiki/McDonnell_Douglas_Corp._v._Green.]

Whistleblower, False Claims Act:

· FCA: fraud – 31 U.S.C. §3729(a)(1)(A), “knowingly presents, or causes to be presented, a false or fraudulent claim for payment or approval”, bounty hunter,  retaliation

· Civil Procedure: fraud – FRCP 9(b) – plead with particularity 

Jurisdiction: Seventh Circuit

United States, et al., ex rel. Grenadyor v. Ukranian Village Pharmacy, No. 13-3383 (7th Cir., 12/3/14) [enhanced lexis.com version]:

· CCH link at http://hr.cch.com/hld/GrenadyorvUkrainianVillagePharmacy.pdf.

· Littler Mendelson law firm articles at http://www.littler.com/healthcare-employment-counsel/7th-circuit-confirms-dismissal-pharmacy-kickback-suit-allows-whistlebl and http://www.littler.com/healthcare-employment-counsel/7th-circuit-confirms-dismissal-pharmacy-kickback-suit-allows-whistlebl#sthash.a8YubPjE.dpuf.

This case involves two issues:

1. The FCA involves fraudulent conduct, and FRCP 9(b) requires that certain very serious claims such as that be pleaded with particularity, i.e., be quite specific or risk dismissal. Dismissal by the trial court was affirmed.

2. The remaining claims not requiring the same level of detail will proceed to trial.

ADA: adverse employment action – termination – contract nonrenewal, McDonnell Douglas – no pretext shown, retaliation, summary judgment affirmed
Jurisdiction: First Circuit

Collazo-Rosado v. University of Puerto Rico, No. 13-1641 (1st Cir., 9/2/14) [enhanced lexis.com version]:

· Justicia URL: http://law.justia.com/cases/federal/appellate-courts/ca1/13-1641/13-1641-2014-09-02.html.

· Ogletree Deakins law firm articles at http://blog.ogletreedeakins.com/worker-failed-to-show-pretext-following-contract-nonrenewal/?utm_source=rss&utm_medium=rss&utm_campaign=worker-failed-to-show-pretext-following-contract-nonrenewal and http://blog.ogletreedeakins.com/worker-failed-to-show-pretext-following-contract-nonrenewal/?utm_source=rss&utm_medium=rss&utm_campaign=worker-failed-to-show-pretext-following-contract-nonrenewal#sthash.Cyy3YbyH.dpufat.

The employer had a legitimate, non-discriminatory reason for not renewing her contract – deficient performance tardiness, as stated in detail in the opinion. Pretext is one of the essential elements of the McDonnell Douglas evidentiary framework: http://en.wikipedia.org/wiki/McDonnell_Douglas_Corp._v._Green.

Appellate court summary: 

We deal here with a suit by María J. Collazo–Rosado (“Collazo”) against the University of Puerto Rico (“UPR”) and Marisol Gómez–Mouakad (“Gómez”)—Collazo's former employer and supervisor, respectively. A Crohn's-disease sufferer (Crohn's is a chronic inflammatory disease of the intestine), Collazo contends that the defendants did not renew her employment contract in retaliation for her complaining about disability-discrimination—an action that, she says, infracted 42 U.S.C. § 12203(a), which is the anti-retaliation provision of the Americans with Disabilities Act (“ADA”). She also contends that Gómez's conduct constituted First–Amendment retaliation under 42 U.S.C. § 1983. But on summary judgment, the district court rejected these claims as a matter of law.

CAFA: litigation, pleading, removal – 28 U. S. C. §1446(a) – amount in controversy – plausible allegation

Jurisdiction: All, [Tenth Circuit]
Dart Cherokee Basin Operating Co., LLC v. Owens, No. 13–719, USSC, 12/15/14) [enhanced lexis.com version]:

· http://www.supremecourt.gov/opinions/14pdf/13-719_8mjp.pdf.

· Ogletree Deakins law firm article at http://blog.ogletreedeakins.com/scotus-rules-cafa-removal-notices-need-contain-only-a-plausible-allegation-that-amount-in-controversy-is-satisfied/?utm_source=rss&utm_medium=rss&utm_campaign=scotus-rules-cafa-removal-notices-need-contain-only-a-plausible-allegation-that-amount-in-controversy-is-satisfied#sthash.nuFrAQ9k.dpuf.

Syllabus:

A defendant seeking to remove a case from state to federal court must file in the federal forum a notice of removal “containing a short and plain statement of the grounds for removal.” 28 U. S. C. §1446(a). Respondent Owens filed a putative class action in Kansas state court, seeking compensation for damages class members allegedly sustained when petitioners (collectively, Dart) underpaid royalties due under certain oil and gas leases. Dart removed the case to the Federal District Court, invoking the Class Action Fairness Act of 2005 (CAFA), which gives federal courts jurisdiction over class actions if the amount in controversy exceeds $5 million, 28 U. S. C. §1332(d)(2). Dart’s notice of removal alleged that the purported underpayments totaled over $8.2 million. Owens moved to remand the case to state court, asserting that the removal notice was “deficient as a matter of law” because it included “no evidence” proving that the amount in controversy exceeded $5 million. In response, Dart submitted an executive’s detailed declaration supporting an amount in controversy in excess of $11 million. The District Court granted Owens’ remand motion, reading Tenth Circuit precedent to require proof of the amount in controversy in the notice of removal itself. Dart petitioned the Tenth Circuit for permission to appeal, see §1453(c)(1), but that court denied review and rehearing en banc. 
ERISA: short-term benefits denied, Quality Review Unit (QRU) – standard of review, pro se, summary judgment affirmed

Jurisdiction: Tenth Circuit

Menge v. AT&T, Inc., et al., No. 14-1210 (10th Cir., 12/17/14) [enhanced lexis.com version]: http://www.ca10.uscourts.gov/opinions/14/14-1210.pdf.
Appellate court summary:

Kent D. Menge appeals pro se from a district court order that upheld the denial of his claim for short-term disability benefits under the Employee Retirement Income Security Act (ERISA). We have jurisdiction under 28 U.S.C. § 1291, and we affirm.

Conclusion:
We cannot conclude that the independent physician advisors selectively reviewed Mr. Menge’s medical records so as to render the denial of benefits arbitrary and capricious. An administrator’s decision to deny benefits need not be the most logical decision available. Nance v. Sun Life Assurance Co., 294 F.3d 1263, 1269 (10th Cir. 2002). So long as the decision “falls somewhere on a continuum of reasonableness—even if on the low end”—we cannot disturb it. Id. Because the QRU’s denial of Mr. Menge’s short-term disability benefits was a reasonable decision, it must stand. 

Evidence: social media, spoliation = destruction – failure to produce, consequences – sanction – penalty

Jurisdiction: Ninth Circuit trial court

Painter v. Atwood, No. 2:12–CV–1215 JCM (NJK) (USDCNV, 7/21/14) [enhanced lexis.com version]:
· 2014 U.S. Dist. LEXIS 173056
· Scribd. URL: http://www.scribd.com/doc/213888337/Painter-v-Atwood#scribd 

· Littler Mendelson law firm article at http://www.littler.com/ediscovery-case-law-update/court-affirms-spoliation-sanctions-plaintiffs-destruction-facebook-social.

Occasionally a reminder is appropriate. Though this is a trial court order binding only on the parties, it is persuasive authority of a longstanding evidentiary precedent. Evidence not presented my result in a jury instruction that the “destroyed evidence” was “detrimental to Plaintiff’s claims.” In plain language, an attempted cover-up seldom turns out well.

From the order of the trial judge affirming the order of the magistrate[edited slightly for readability]:
The party seeking an adverse inference instruction must establish:

(1) that the spoliating party had an obligation to preserve the evidence;

(2) that the evidence was destroyed or significantly altered with a culpable state of mind; and

(3) that the evidence was relevant to the other party's claiming that a reasonable trier of fact could find that it would support that claim.

[Comment: Evidence needs to be preserved. Often a “hold order” of some sort is issued by a judge to preserve evidence. Even if there is no such order, often the better practice is to preserve it anyway. If the employer has electronic systems with programmed destruction dates, copying critical evidence to safe place is good practice. Check with experienced employment counsel.]

Whistleblower: statute of limitations – Minnesota Whistleblower Act (MWA)

Jurisdiction: Minnesota

Ford v. Minneapolis Public Schools, No. A13-1072 (MCA, 12/15/14) [enhanced lexis.com version]:

http://www.mncourts.gov/opinions/coa/current/opa131072r-121514.pdf.

Littler Mendelson law firm article at http://www.littler.com/publication-press/publication/minnesota-court-overturns-20-years-precedent-extend-whistleblower-stat.

The statute of limitations is extended from 2 years to 6 years. 

Wage and Hour: employee – independent contractor, FLSA test – control, Nevada Revised Statutes (NRS) – 608.010 – 608.011
Jurisdiction: Nevada

Terry, et al., v. Sapphire Gentlemen's Club, No. 59214 (NVSC, 1-/30/14):59214 (NVSC, 1-/30/14) [enhanced lexis.com version]:

· Justicia URL: http://law.justia.com/cases/nevada/supreme-court/2014/59214.html.

· http://www.littler.com/publication-press/publication/nevada-supreme-court-adopts-economic-realities-test-determine-employme.

· Jackson Lewis law firm article at http://www.wageandhourlawupdate.com/2014/10/articles/states/uncategorized/nevada-supreme-court-exotic-dancers-are-employees-under-states-law/.

Topless dancers were determined to be employees, not independent contractors because the  state supreme court adopted the FLSA’s “economic realities” test – 29 U.S.C §§ 201-219 (2012) –   http://www.law.cornell.edu/uscode/text/29/chapter-8.

Union, Benefits, Arbitration: unilateral modification, Federal Arbitration Act (FAA)
Jurisdiction: Tenth Circuit

International Brotherhood of Electrical Workers, Local #111, et al., v. Public Service Company of Colorado, et al., No. 13-1207 (10th Cir., 12/9/14); http://www.ca10.uscourts.gov/opinions/13/13-1207.pdf [enhanced lexis.com version]
Appellate court summary:

In 2009, the Public Service Company of Colorado entered into a collective-bargaining agreement with the International Brotherhood of Electrical Workers Local #111, a union that represents some of the Company’s employees. About two years later, the Company unilaterally modified its retired workers’ healthcare benefits by increasing their copayment obligations for prescription drugs. The Union claimed that the Company had violated the collective-bargaining agreement by doing so and demanded arbitration. When the Company refused to arbitrate, the Union sued and asked the district court to stay the case and compel arbitration. When the district court denied that motion, the Union filed an interlocutory appeal.
This appeal presents two questions sharing a common theme: where does this case belong? The first question is whether it belongs in front of us—that is, whether appellate jurisdiction exists to hear it. We conclude that appellate jurisdiction does indeed exist under the Federal Arbitration Act. The second question is whether this case belongs in a courtroom or a conference room—that is, whether the district court should have sent the case to arbitration. We conclude that the district court properly kept the case in the courtroom because the collective-bargaining agreement’s arbitration provision is not susceptible to an interpretation that covers disputes over retired workers’ healthcare benefits. Thus, we affirm the district court’s order and remand the case to the district court for further proceedings.
Teachers: adverse employment action, heightened substantive and procedural rights, timing
Jurisdiction: New Mexico

Weiss, et al. v. The Board of Education of The Santa Fe Public Schools, et al., No. 32,844 (NMSC, 6/3/14), Certiorari Denied, No. 34,797 (NMSC, 9/24/14)

· 2014-NMCA-100.

· State Bar Bulletin link at http://www.nmbar.org/NmbarDocs/PubRes/BB/2014/BB121014.pdf.

· N.M. Compilation Commission link at http://www.nmcompcomm.us/nmcases/NMCA/2014/14ca-100.pdf.

Appellate court summary:

{1} New Mexico law provides heightened substantive and procedural rights to teachers who have been employed with a school district for three consecutive years if the school board elects not to renew the teacher’s contract for a subsequent year. This case presents the question of whether those protections apply when notice of a board’s intent not to renew a teacher’s contract is served on the teacher during, but prior to the completion of, her third year. We conclude that they do and therefore affirm the district court’s declaratory judgment in favor of Plaintiffs.
BACKGROUND
 {2} Plaintiff Rosa Weiss was a teacher employed by the Santa Fe Public Schools during the 2008-09, 2009-10, and 2010-11 school years, pursuant to three one-year contracts. On May 12, 2011, approximately two weeks before the end of her third year, Weiss was served notice that Defendant Board of Education of the Santa Fe Public Schools intended not to renew her contract for a fourth year. Weiss requested a hearing on the decision, but her request was denied.
 {3} Weiss and Plaintiff National Education Association-New Mexico then filed suit in district court against the Board of Education and the Superintendent of the Santa Fe Public Schools, seeking a declaratory judgment that Defendants were required by New Mexico law to provide Weiss with a hearing to contest her termination. The district court ruled that Weiss was employed for three consecutive years as a certified school instructor and that, therefore, she was entitled to such a hearing. Defendants appeal.
Title VII: gender, retaliation, adverse employment action, McDonnell Douglas – no pretext, misconduct, investigation, Performance Agreement Letter, summary judgment affirmed

Jurisdiction: Tenth Circuit

From the appellate opinion:

The district court considered Mr. Hartigan’s discrimination claim under the McDonnell Douglas burden-shifting framework. Under that framework, “the plaintiff b ears the initial burden of establishing a prima facie case of sex discrimination, whereupon the burden shifts to the employer to articulate a legitimate, nondiscriminatory reason for the discharge, and then back to the plaintiff to s how that the stated reason is pretextual.” 

* * *

The court assumed that Mr. Hartigan could establish a prima face case of retaliation, but again concluded that UTA had provided legitimate, nondiscriminatory reasons for its employment actions, and that Mr. Hartigan had failed to demonstrate that those reasons were pretextual. 
FLSA: Amazon.com – warehouse workers, security screening – not compensable
Jurisdiction: All

Integrity Staffing Solutions, Inc. v. Busk, No. 13-433 (USSC, 12/9/14) [enhanced lexis.com version]:

· http://www.supremecourt.gov/opinions/14pdf/13-433_5h26.pdf.

· 2014 WL 6885951 (2014).

· Phelps Dunbar law firm article at http://phelpsdunbar.com/elaborate-supreme-court-holds-security-screening-time-non-compensable-under-the-flsa-12-10-2014.

· Shaw Valenza law firm article at http://shawvalenza.blogspot.com/2014/12/unanimous-us-supreme-court-security.html.

· Ford Harrison law firm article at http://www.fordharrison.com/supreme-court-narrows-test-for-compensable-time-under-the-flsa.

· Franczek Radelet law firm article at http://www.wagehourinsights.com/donning-and-doffing/unanimous-supreme-court-rules-employer-need-not-pay-for-worker-security-screenings-integrity-staffin/.

· Ogletree Deakins law firm article at http://www.ogletreedeakins.com/publications/2014-12-09/supreme-court-rules-security-screenings-are-not-integral-and-indispensable-p.

· Fisher & Phillips law firm articles at http://www.laborlawyers.com/no-pay-for-security-checks-supreme-court and http://www.laborlawyers.com/no-pay-for-security-checks-supreme-court.

· Goldberg Segalla law firm article at http://www.goldbergsegalla.com/resources/news-and-updates/workers-not-entitled-pay-security-check-time.

Two Integrity Staffing Solutions hourly employees working at Amazon.com warehouses claimed they ought to be paid for their time spent during security screening. The Supreme Court disagreed because:

· the FLSA requires compensation only for activities that are “an integral and indispensable part of the principal activities for which [the person] is employed”, 

· “ . . . waiting time generally does not qualify as integral and indispensable . . .” and

· the waiting time at issue was similar to other non-compensable waiting time, such as checking in at work.

Court staff syllabus:

Petitioner Integrity Staffing Solutions, Inc., required its hourly warehouse workers, who retrieved products from warehouse shelves and packaged them for delivery to Amazon.com customers, to undergo a security screening before leaving the warehouse each day. Respondents, former employees, sued the company alleging, as relevant here, that they were entitled to compensation under the Fair Labor Standards Act of 1938 (FLSA) for the roughly 25 minutes each day that they spent waiting to undergo and undergoing those screenings. They also alleged that the company could have reduced that time to a deminimis amount by adding screeners or staggering shift terminations and that the screenings were conducted to prevent employee theft and, thus, for the sole benefit of the employers and their customers. 

The District Court dismissed the complaint for failure to state a claim, holding that the screenings were not integral and indispensable to the employees’ principal activities but were instead postliminary and noncompensable. The U. S. Court of Appeals for the Ninth Circuit reversed in relevant part, asserting that postshift activities that would ordinarily be classified as noncompensable postliminary activities are compensable as integral and indispensable to an employee’s principal activities if the postshift activities are necessary to the principal work and performed for the employer’s benefit. 

Court summary:

Held : The time that respondents spent waiting to undergo and undergoing security screenings is not compensable under the FLSA. Pp. 3–9.
   (a) Congress passed the Portal-to-Portal Act to respond to an economic emergency created by the broad judicial interpretation given to the FLSA’s undefined terms “work” and “workweek.” See 29 U. S. C. §251(a); Tennessee Coal, Iron & R. Co. v. Muscoda Local No. 123, 321 U. S. 590, 598. The Portal-to-Portal Act exempted employers from FLSA liability for claims based on “activities which are preliminary to or postliminary to” the performance of the principal activities that an employee is employed to perform. §254(a)(2). Under this Court’s precedents, the term “principal activities” includes all activities which are an “integral and indispensable part of the principal activities.” Steiner v. Mitchell, 350 U. S. 247, 252–253. An activity is “integral and indispensable” if it is an intrinsic element of the employee’s principal activities and on e with which the employee cannot dispense if he is to perform his principal activities. This Court has identified several activities that satisfy this test—see, e.g., id., at 249, 251; Mitchell v. King Packing Co., 350 U. S. 260, 262—and Department of Labor regulations are consistent with this approach, see 29 CFR §§790.8(c), 790.7(g). Pp. 3–7.
   (b) The security screenings at issue are noncompensable postliminary activities. To begin with, the screenings were not the principal activities the employees were employed to perform— i.e., the workers were employed not to undergo security screenings but to retrieve products from warehouse shelves and package them for shipment. Nor were they “integral and indispensable” to those activities. This view is consistent with a 1951 Department of Labor opinion letter, which found noncompensable under the Portal-to-Portal Act both a preshift screening conducted for employee safety and a postshift search conducted to prevent employee theft. The Ninth Circuit’s test, which focused on whether the particular activity was required by the employer rather than whether it was tied to the productive work that the employee was employed to perform, would sweep into “principal activities” the very activities that the Portal-to-Portal Act was designed to exclude from compensation. See, e.g., IBP, supra, at 41. Finally, respondents’ claim that the screenings are compensable because Integrity Staffing could have reduced the time to a de minimis amount is properly presented at the bargaining table, not to a court in an FLSA claim. Pp. 7–9. 

713 F. 3d 525, reversed. 
Unemployment Benefits: marijuana, off-duty, eligible

Jurisdiction: Illinois

Eastham v. The Housing Authority of Jefferson County and IDES, No. 5-13-0209 (5th Dist., 12/2/14) [enhanced lexis.com version]:

· http://www.state.il.us/court/Opinions/AppellateCourt/2014/5thDistrict/5130209.pdf.

· 2014 IL App (5th) 130209.

· Franczek Radelet law firm article at http://www.franczek.com/frontcenter-Employee_Marijuana_Unemployment_Benefits.html.

The employee admitted to smoking marijuana:

· but not at work or otherwise on duty,

· not related to medical treatment, and 

· not on company property.

Appellate court summary:

¶ 1 The plaintiff, William F. Eastham III, was required to submit to a random drug test by his employer, the Housing Authority of Jefferson County. The plaintiff informed his supervisor that he believed he would fail the drug test because he had smoked marijuana during a recent vacation. His employment was terminated before the results of the drug test were available. The test subsequently came back negative. The plaintiff 's claim for unemployment insurance benefits was denied. The basis for this decision was a policy of the employer which provided that employees may not use or be under the influence alcohol or any controlled substance "while in the course of employment." The plaintiff filed a petition for administrative review. The circuit court reversed the administrative decision , finding that (1) the phrase "while in the course of employment" includes only the times during which an employee is performing work duties; and (2) the policy is unreasonable to the extent it can be interpreted to regulate an employee's conduct outside of work. The defendants, the Housing Authority of Jefferson County and the Board of Review of the Department of Employment Security, appeal. They argue the circuit court erred in reaching both of these conclusions . We affirm 
Social Media: Facebook – threats – free speech, perceived propensity for violence, independent medical examinations (IME) – assess mental health/emotional stability, adverse employment action 

Jurisdiction: Ohio

Ames v. Ohio Dept. of Rehab. & Corr., No. 2014-Ohio-4774/ No. 14AP-119 (OHCA.Dist10, 10/28/14) [enhanced lexis.com version]:

· http://www.supremecourt.ohio.gov/rod/docs/pdf/10/2014/2014-ohio-4774.pdf.

· Young Conaway Stargatt & Taylor, LLP, law firm article at http://www.delawareemploymentlawblog.com/2014/12/facebook-threats-constitute-legitimate-grounds-for-termination.html.

Diedree Ames was a Senior Parole Officer.

· One incident was a posting mentioning shooting parolees.

· Other incidents related to a nasty triangle love affair.

The  facts are numerous - misbehavior was investigated, and ultimately her employment  was terminated for threats and for not cooperating with investigation. She sued under the disabilities laws on the ground that actually she was fired because she was perceived to be disabled.

Appellate court summary:

This appeal involves a claim under R.C. 4112.02 and 4112.99 for employment discrimination on the basis of a perceived disability. Plaintiff-appellant, Diedree Ames, appeals the January 14, 2014 judgment of the Court of Claims of Ohio granting summary judgment for defendant-appellee, the Ohio Department of Rehabilitation and Correction ("ODRC"), and denying summary judgment for plaintiff-appellant. For the reasons that follow, we affirm the judgment of the trial court.

ERISA: insurers, health care providers, assignments of claims – anti-assignment provision, no fiduciary duty, standing to sue
Jurisdiction: Ninth Circuit

Spinedex Physical Therapy v. United Healthcare of Arizona, Inc. No. 12-17604 (9th Cir., 11/5/14) [enhanced lexis.com version]:

· http://cdn.ca9.uscourts.gov/datastore/opinions/2014/11/05/12-17604.pdf.

· 2014 U.S. App. LEXIS 21132.

· Littler Mendelson law firm article at http://www.littler.com/publication-press/publication/ninth-circuit-rules-assignee-health-care-providers-may-sue-health-plan.

Appellate court staff summary:

The panel reversed in part, affirmed in par t, and vacated in part the district court’s summary judgment in a healthcare provider’s action, as assignee and would-be assignee of health plan beneficiaries, seeking payment of denied benefit claims under the Employee Retirement Income Security Act.
The panel held that the healthcare provider, Spinedex Physical Therapy U SA, Inc., had Article III standing as assignee of plan beneficiaries to bring claims for payment of benefits against defendant health plans and their claims administrator and insurer. The panel held that Spinedex was not assigned the right to bring claims for breach of fiduciary duty. The panel held that plaintiff Arizona Chiropractic Society, a non-profit association of chiropractors, lacked associational standing to bring suit against the claims administrator.
The panel held that an individual plan beneficiary’s claim for breach of fiduciary duty was time-barred. The panel held that Spinedex’s claims as assignee of beneficiaries under the Martz Agency Plan and the Acoustic Technologies Plan were not time-barred.
The panel held that the anti-assignment provision of the Discount Tire Plan precluded assignment by Plan beneficiaries to Spinedex.
The panel vacated in part and reversed in part the district court’s holding s that another individual beneficiary’s claim for breach of fiduciary duty was not exhausted, that the claims administrator was not a proper defendant for benefit claims under the American Express Plan, and that some of the claims assigned to Spinedex were not administratively exhausted. The panel remanded the case to the district court. 

Title VII: retaliation – no connection between protected activity and adverse employment action, indirect discrimination – McDonnell Douglas, no “Cat’s Paw”
Jurisdiction: Tenth Circuit
Ward v. Jewell, No. 14-4006 (10th Cir., 11/24/14); http://www.ca10.uscourts.gov/opinions/14/14-4006.pdf [enhanced lexis.com version].

Appellate court summary:

Mr. Mike C. Ward is an employee of the United States Department of the Interior, Bureau of Reclamation. Mr. Ward once held a supervisory position; but during a department reorganization in 2005, he was demoted and given only technical duties. When the department began a second reorganization in 2008, Mr. Ward asked for a position with his old supervisory responsibilities. But those responsibilities were then being handled by another employee, Mr. James Durrant. Without a vacancy, Mr. Ward had to remain in his nonsupervisory job.

Dissatisfied with that job, Mr. Ward applied in 2010 for a managerial position in Provo, Utah. The application process included interviews with a panel and the person who would ultimately make the hiring decision. After interviewing with the panel and the decision-maker, however, Mr. Ward did not get the job.

He blames his employer (the Department of Interior), invoking Title VII and claiming retaliation for the refusal (1) to reinstate him in his old job and (2) to promote him to the Provo managerial position. To survive summary judgment on these claims, Mr. Ward had to show a connection between the protected activity and the refusal to give Mr. Ward his prior supervisory responsibilities or to hire him for the Provo managerial job. In this appeal, we must decide: 

· Can Mr. Ward survive a motion for summary judgment on the first claim without any evidence of a causal connection between his protected activity and the refusal to demote or fire Mr. Durrant? 

· Can Mr. Ward overcome a motion for summary judgment on the second claim without any evidence of a causal connection between his protected activity and the hiring decision?

We conclude no reasonable fact-finder could infer retaliation; thus, we affirm the district court’s award of summary judgment to the Department of Interior. 
Its rational and conclusion:

Mr. Ward had to show that, but for his participation in the EEOC proceedings, he would have been given his old supervisory responsibilities or been selected as the Provo manager. He has not made this showing. Thus, we affirm the district court’s award of summary judgment to the Department of Interior.
[Review: The version of the McDonnell Douglas evidentiary framework applicable in this kind of case is stated at p. 5.] 

SOX: Sarbanes-Oxley § 806 – 18 U.S.C. § 1514A(a), Securities and Exchange Commission (SEC), whistleblower, questionable accounting practices, workplace ostracism – retaliation 
Jurisdiction: Fifth Circuit

Halliburton, Incorporated v. Administrative Review Board, No. 13-60323 (5th Cir., 11/12/14) [enhanced lexis.com version];

· http://www.ca5.uscourts.gov/opinions/pub/13/13-60323-CV0.pdf.

· [image: image11.jpg]


Ogletree Deakins law firm article at http://employerslawyer.blogspot.com/2014/11/5th-circuit-takes-expansive-view-of-sox.html.

The employer alerted whistleblower's colleagues by email that the SEC was initiating an inquiry:

· [image: image12.png]


instructed them to maintain all relevant documents, but

· also identified the whistleblower. 
Not surprisingly, the entire appellate court panel [per curium] concurred that the Act had been violated.

Appellate court summary:

Anthony Menendez, an employee of Halliburton, used the company’s internal procedures to submit a complaint to management about what he thought were “questionable” accounting practices. Menendez also lodged a complaint about the company’s accounting practices with the Securities and Exchange Commission (“SEC”), which led the SEC to contact Halliburton and instruct it to retain certain documents during the pendency of the SEC’s investigation. When Halliburton received the SEC’s notice of the No. 13 - 60323 investigation, the company inferred from Menendez’s internal reports that Menendez must have reported his concerns to the SEC too. Halliburton sent an email to Menendez’s colleagues that instructed them to start retaining certain documents because “the SEC has opened an inquiry into the allegations of Mr. Menendez.” Once his identity as the whistleblower was disclosed, Menendez’s colleagues, who m he had essentially accused of fraud, began treating him differently, generally refusing to work and associate with him. The Administrative Review Board of the Department of Labor determined that the company’s disclosure to Menendez’s colleagues of his identity as the SEC whistleblower who had caused an official investigation , thus resulting in Menendez’s workplace ostracism , constituted illegal retaliation under § 806 of the Sarbanes - Oxley Act (“ SOX ”) . See 18 U.S.C. § 1514A(a) . For the reasons that follow, we affirm.
ADA, Title VII: adverse employment action, retaliation, indirect discrimination – McDonnell Douglas – no prima facie case, isolated comments, lack of causal connection, summary judgment affirmed

Jurisdiction: Tenth Circuit

Melin v. Verizon Business, Inc., No. 14-3071 (10th Cir., 11/25/14) [enhanced lexis.com version]; http://www.ca10.uscourts.gov/opinions/14/14-3071.pdf.

This case is primarily of interest to litigators because it involves failure of proof of essential elements of the discrimination acts, though others might benefit from reviewing the applicable law.

Appellate court summary:

Curt C. Melin sued his employer, Verizon Business, Inc., for violations of the Americans with Disabilities Act (ADA) and Title VII. Mr. Melin alleged that Verizon discriminated against him based on his disability and retaliated against him for complaining about the discrimination. Verizon moved for summary judgment on Mr. Melin’s claims and the district court granted the motion. Mr. Melin now appeals. Exercising our jurisdiction pursuant to 28 U.S.C. § 1291, we affirm. 
Civil Procedure, FLSA:

· failure to state a claim upon which relief can be granted – FRCP 12(b)(6)
· amending complaint – FRCP 12(g)(2)

· overtime underpayment – “regular rate”, “promised rate” = breach of contract
Jurisdiction: Tenth Circuit
Sivetts v. Board of County Commissioners., No. 14-1050 (10th Cir., 11/13/14): http://www.ca10.uscourts.gov/opinions/14/14-1050.pdf [enhanced lexis.com version].

Any attempt to brief this detailed case would risk omitting one or more important matters. The case summary below apprises you of the issues, and Judge McHugh presents an excellent detailed discussion of them at pp. 3-20 of opinion:

· civil procedure: pp. 7-15, and

· calculations: pp. 15-19.

Appellate court’s conclusion:

Irrespective of whether the district court committed a technical violation of Rule 12(g)(2) when it considered the County’s successive 12(b)(6), it did not affect the substantial rights of the parties. Therefore, any presumed error was harmless. The Third Amended Complaint fails to state a claim upon which relief can be granted because the facts alleged indicate the County calculated overtime rates consistent with the requirements of the FLSA. Finally, the district court did not abuse its discretion when it denied leave to amend the Third Amended Complaint. We therefore AFFIRM the decision of the district court.
Litigation, ADA: EEOC, subpoena, adverse employment action
· Litigation: relevance, overreaching – burdensome

· ADA: coverage – foreign national – foreign flagged ship, medical conditions – HIV – Kaposi Sarcoma, Bahamas Maritime Authority (BMA) medical standards for seafarers, fitness for duty

Jurisdiction: Eleventh Circuit

Equal Employment Opportunity Commission v. Royal Caribbean Cruises, Ltd., No. 13-13519 (11th Cir., 11/6/14) [enhanced lexis.com version]:

· http://media.ca11.uscourts.gov/opinions/pub/files/201313519.pdf.

· Phelps Dunbar law firm article at http://phelpsdunbar.com/elaborate-eleventh-circuit-denies-enforcement-of-overreaching-eeoc-subpoena-11-13-2014.

[image: image13.jpg]



The entire panel of judges held that the EEOC’s administrative agency subpoena demanded production of more items than were relevant to the discrimination charge. [What this means is that the agency can have what it reasonably needs on an issue or issues, but it cannot conduct a “fishing expedition” in hopes of finding other violations.]

Appellate court pertinent portions:

The Equal Employment Opportunity Commission (“the EEOC” or “the Commission”) appeals the district court’s denial of the EEOC’s application for enforcement of its administrative subpoena issued to Royal Caribbean Cruises, Ltd. (“RCCL”). After careful consideration and with the benefit of oral argument, we affirm.

BACKGROUND
In June 2010, Jose Morabito, an Argentinean national who was employed by RCCL as an assistant waiter on one of its cruise ships, filed a charge of discrimination with the EEOC. Mr. Morabito alleged that RCCL violated the Americans with Disabilities Act (“ADA”), 42 U.S.C. § 12112, when RCCL refused to renew his employment contract after he was diagnosed with a medical condition. Mr. Morabito had been diagnosed with HIV and Kaposi Sarcoma, but he had been declared fit for duty by his physician.

RCCL responded to the charge with a position statement contending that (1) the ADA was inapplicable because Mr. Morabito was a foreign national who was employed on a ship flying the flag of the Bahamas and (2) because RCCL’s ships are registered under the law of the Bahamas, RCCL was required to follow the Bahamas Maritime Authority (“BMA”) medical standards for seafarers, which  allegedly disqualified Mr. Morabito from duty at sea.

After receiving RCCL’s position statement, the EEOC requested a list of all employees discharged by RCCL since 2010 pursuant to the BMA medical standards. RCCL objected, asserting that the ADA did not cover foreign nationals working on foreign-flagged ships and that the information sought was not relevant to Mr. Morabito’s charge. 

* * *

In investigating allegations of unlawful employment practices, the EEOC is entitled to inspect and copy “any evidence of any person being investigated or proceeded against that relates to unlawful employment practices . . . and is relevant to the charge under investigation.” 42 U.S.C. § 2000e-8(a) (2012).

* * *

“The ‘relevance’ of documents in an administrative proceeding is a mixed question of law and fact, which implies that our standard of review of such determinations should look either to ‘legal error’ or to ‘clear error,’ depending on the circumstances.” Id. at 317–18. We review the district court’s balancing of the relative hardships and benefits of enforcement for abuse of discretion. Id. at 318. We find no error in the district court’s opinion.

Breaks, Meals: “make available standard”, “alternative ensure standard”, availability, opportunities, choose to skip or leave early, class action certification denied

Jurisdiction: California

In re Walgreen Company Overtime Cases, No. B230191 (Ca.l.Ct.App.Dist2.Div1., 11/13/14):

· http://www.courts.ca.gov/opinions/documents/B230191.PDF [enhanced lexis.com version].

· Shaw Valenza law firm article at http://shawvalenza.blogspot.com/2014/11/court-of-appeal-meal-and-break-class.html.

This case actually is about meal breaks and whether they are compulsory or optional, can be “banked” for being used to leave early. As one might surmise from the court summary below, one ought to read the law firm article first in order to quickly grasp what the case is actually about, plus to learn the many possibilities that break time can be used for, whether an employer can require breaks to be taken, etc.

Appellate court summary:

This class action is about meal breaks at work. Lead plaintiff Darryl Collins charged that Walgreens violated employees’ rights to meal breaks. The trial court denied Collins’s motion for class certification. We affirm.

Walgreens is a drug store chain. In a coordinated action, Collins moved for class certification on the theory that Walgreens’s stated policy on meal breaks was proper, but that Walgreens’s actual practice departed from its stated policy in an illegal and classwide way.

* * *

II

The trial court used the proper criteria and analysis to analyze Collins’s motion.

A

California employers must give workers time off to eat meals at work. The law on meal breaks became clearer while this appeal was pending. In 2011, this court stayed briefing of this appeal to await the decision in the Brinker case. In 2012, our Supreme Court rendered its decision in Brinker Restaurant Corp. v. Superior Court, supra, 53 Cal.4th 1004. Brinker illuminated the law.

Before Brinker, courts were divided over (1) whether an employer must merely make meal breaks available, or (2) whether the employer must actually ensure employees take the breaks. This difference between the make available standard and the ensure standard is inobvious at first, and it does not seem that important either. But the practical consequences turn out to be great.

Under the make available standard, the employer merely must make meal breaks available. That is, the employer must relieve the employee of all job duties for the meal break, and then the employer may allow employees to decide for themselves whether to take the break. This make available standard thus allows an employee to choose to skip the break and, for instance, to leave work early instead. If the employer provides a break opportunity to the worker, the employer incurs no liability if the employee then decides to skip or delay the break.

* * *

B

The trial court used the right analysis because it correctly predicted the Brinker holding. The court said Walgreens must make breaks available for its employees, but the employer need not ensure employees actually take the meal breaks.

FLSA, Civil Procedure: FRCP Rule 8 – complaint – pleading requirements, minimum wage – overtime wage

Jurisdiction: Ninth Circuit

Landers, et al., Quality Communications, Inc., et al., No. 12-15890 (9th Cir., 11/8/14) [enhanced lexis.com version]:

· http://cdn.ca9.uscourts.gov/datastore/opinions/2014/11/12/12-15890.pdf.

· https://apps.fastcase.com/Research/Public/ExViewer.aspx?LTID=7+3SAJPHhufNdnRMo9XOrkrMCcEot/Lmtla9TqR84TDdNpcxEDpudk4bt1IFAvMwzS5bk34eIfhdpMdhdJIuW9/s9wfRrQEtaNngRI/lQC/vPIxE0Nl/UmuRyYfjhqFA8+t2YsfU8p1qCh/Nt629FIu/QqyvyiQBvILoGtCWCOk=.

· Littler Mendelson law firm article at http://www.littler.com/wage-hour-counsel/9th-circuit-joins-other-circuits-requiring-facts-flsa-complaints.

Appellate court staff summary:

The panel affirmed the dismissal, pursuant to Rule 8 of the Federal Rules of Civil Procedure, of an action under the Fair Labor Standards Act, alleging failure to pay minimum wages and overtime wages.

        The panel held that under Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007), and Ashcroft v. Iqbal, 556 U.S. 662 (2009), it is not enough for a complaint under the FLSA merely to allege that the employer failed to pay the employee minimum wages or overtime wages. Rather, the allegations in the complaint must plausibly state a claim that the employer failed to pay minimum wages or overtime wages. Agreeing with the First, Second, and Third Circuits, the panel held that detailed factual allegations regarding the number of overtime hours worked are not required, but conclusory allegations that merely recite the statutory language are not adequate. A plaintiff asserting a claim to overtime payments must allege that she worked more than forty hours in a given workweek without being compensated for the hours worked in excess of forty during that week.

        The panel held that the complaint in this case did not state a plausible claim because it did not allege facts showing that there was a specific week in which the plaintiff was entitled to but denied minimum wages or overtime wages.

Title VII, ADEA, ADA: race – harassment, national origin, age, disability, adverse employment action

Jurisdiction: Tenth Circuit

Torres v. Bodycote International Aerospace and Defense and Energy, et al., No. 14-3115 (10th Cir., 11/19/14):

http://www.ca10.uscourts.gov/opinions/14/14-3115.pdf [enhanced lexis.com version].

Summary judgment dismissal of plaintiff’s discrimination and retaliation claims was affirmed. They were based on race, national origin, age, and disability – such as, among other things, racial harassment, facility transfer denial, and being put on a twelve-hour shift. 

NLRB: amended remedy – fee shifting, policy – extent of “inherent authority” 
Jurisdiction: All

HTH Corporation, et al., 361 NLRB No. 65 (10/24/14) [enhanced lexis.com version]: 

· http://mynlrb.nlrb.gov/link/document.aspx/09031d458191fb14.

· Littler Mendelson law firm articles at http://www.littler.com/labor-relations-counsel/board-awards-unprecedented-remedies-and-signals-it-could-go-further and http://www.littler.com/labor-relations-counsel/board-awards-unprecedented-remedies-and-signals-it-could-go-further#sthash.EZ7fh7r2.dpuf.

According to the article, this case may indicate that aggressive policy changes can be anticipated.

The employer operates a hotel in Honolulu and has a long history of unfair labor practice charges and not complying with Board and court orders, such as:

· including bad faith bargaining,

· retaliation against employees who exercised their Section 7 rights, and

· an unlawful solicitation policy.

This continuing conduct resulted in the Board majority members stating that it was exercising its 

“inherent power” to control its proceedings by ordering the employer to:

· pay the litigation expenses of the NLRB’s General Counsel’s Office and the union, and

· reimburse the union’s bargaining costs for willfully defying the Board and the National Labor Relations Act.

See page 4, and following, where these remedies were described as “clearly compensatory”, not punitive, and were ordered to preserve the integrity of Board processes, serve as a deterrent to violations of Board Orders, and protect the rights of parties. On its own initiative, it also indicated that under appropriate circumstances it might order front pay rather than reinstatement.

The minority strongly dissented.

Breaks; meals, rest, California, Federal Aviation Administration Authorization Act of 1994 (FAAAA) – no preemption

Jurisdiction: California

Godfrey v, Oakland Port Services Corp., No. A139274 (Cal.Ct.App.Dist1,Div2, 10/28/14)  [enhanced lexis.com version]:

· http://www.courts.ca.gov/opinions/documents/A139274.PDF.

· Ogletree Deakins law firm article at http://blog.ogletreedeakins.com/faaaa-does-not-preempt-california-meal-and-rest-period-requirements/?utm_source=rss&utm_medium=rss&utm_campaign=faaaa-does-not-preempt-california-meal-and-rest-period-requirements.

California wage and hour laws for meal and rest period requirements are not preempted by the FAAAA.

Appellate court summary:

Named plaintiffs Lavon Godfrey and Gary Gilbert initiated this class action lawsuit against Oakland Port Services Corp., doing business as AB Trucking (AB). They alleged that AB did not pay its drivers for all hours worked, misclassified some drivers as non-employee trainees and did not pay them at all, and failed to provide required meal and rest breaks. Plaintiffs sought certification of the class of drivers who performed work for AB out of its Oakland, California facility. The trial court granted the class certification motion, and the case proceeded to a bench trial. Plaintiffs prevailed on most of their causes of action and the court awarded the class a total of $964,557.08. In a postjudgment order, the court awarded attorney fees, litigation expenses, and class representative enhancements to plaintiffs.
On appeal, AB relies primarily on the argument that federal law preempts application of California’s meal and rest break requirements to motor carriers. AB also argues in passing that the court order granting class certification was unsupported by substantial evidence, but without addressing the evidence presented on the motion; that the court should have reserved individual determinations of damages for the claims administration process; that AB’s drivers are expressly excluded from coverage under Industrial Welfare Commission (IWC) Order No. 9-2001; and that the award of attorney fees and class representative enhancements should be reversed. We find no merit in AB’s preemption or other arguments and affirm. 

NLRB: NLRA § 303 – 29 U.S.C. § 158(b)(4)(ii)(B), secondary boycott activities, Cal. Labor Code § 1138.1(a), preemption, protesters – free speech, mall common areas – property rights, offensive misconduct, disruption, intimidation, trespass
Jurisdiction: Ninth Circuit, California

The Retail Property Trust v. United Bhd. of Carpenters & Joiners of Am., et al., No. 12-56427 (9th Cir., 9/23/14):

· http://cdn.ca9.uscourts.gov/datastore/opinions/2014/09/23/12-56427.pdf [enhanced lexis.com version].

· Ford Harrison law firm article at http://www.fordharrison.com/retails-best-kept-secret-against-non-employee-union-or-otherwise-protestors-property-rights-and-an-evenly-enforced-policy-restricting-time-place-and-manner. 

The major issue was whether the union conduct was free speech and activity protested by the NLRA, or rather efforts by the shopping mall owner’s protection of property interests and concerns property owners for customers. California had very specific laws on the matter, and the mall had express written policy governing conduct on its property.

Appellate court staff summary:

Reversing the district court’s grant of a motion to dismiss state-law claims and a motion for judgment on the pleadings, and affirming the dismissal of a federal claim, the panel held that § 303 of the Labor Management Relations Act did not preempt state-law claims for trespass and private nuisance related to union activity that may also have constituted secondary boycott activity.
Disagreeing with the Seventh Circuit, the panel held that federal law does not so thoroughly occupy the field that it always preempts such claims. The panel held that the LMRA did not conflict with the plaintiff mall owner’s trespass and nuisance claims because the claims touched interests deeply rooted in local feeling and responsibility, and the plaintiff sought only to enforce time, place, and manner restrictions against union protesters. The panel remanded the case to the district court for consideration of the state-law claims. 
Non-compete: injunction, unenforceable agreement, generally known information
Jurisdiction: Missouri

Sigma-Aldrich Corp. v. Vikin, No. ED100575, (Mo.Ct.App.EDist,Div4, 10/14/14) [enhanced lexis.com version]:

· http://www.courts.mo.gov/file.jsp?id=79237.

· http://www.noncompetereport.com/files/2014/11/Sigma-Aldrich-Corp.-v.-Vikin.pdf. 

· Jackson Lewis law firm article at http://www.noncompetereport.com/2014/11/07/missouri-court-of-appeals-rules-non-compete-lacking-geographic-limitation-not-tied-to-confidential-information-is-unenforceable/.

Appellate court rationale:

Sigma did not meet its burden in demonstrating that the information Defendant possessed was not known outside the business, that the information was not widely known within the company or to others involved in the business, or that Sigma had taken measures to guard the secrecy of the online marketplace and aggregation of such. Sigma further did not meet its burden in showing the value of the information to Sigma and to competitors, the amount of effort or money it had expended to develop the information, and that it would be difficult for another company to duplicate or acquire the information.

Benefits, Marijuana: unemployment compensation denied, Michigan Medical Marijuana Act (MMMA) – registered patient – identification card
Jurisdiction: Michigan

Braska v. Challenge Manufacturing Company, No. 313932 (MICA.Dist6, 10/23/14) [enhanced lexis.com version]:

· http://publicdocs.courts.mi.gov:81/OPINIONS/FINAL/COA/20141023_C313932_70_313932.OPN.PDF.

· Ogletree Deakins law firm article at http://blog.ogletreedeakins.com/michigan-court-of-appeals-says-fired-medical-marijuana-users-can-collect-unemployment-benefits/?utm_source=rss&utm_medium=rss&utm_campaign=michigan-court-of-appeals-says-fired-medical-marijuana-users-can-collect-unemployment-benefits.

Study the decision and article. This is a developing area of the law with many complicated factors, so prudent business practice is to obtain advice from a competent employment attorney in your jurisdiction.]

MMMA: A qualifying patient shall not be subjected to a “penalty in any manner” for the use of medical marijuana allowed by the Act. Though the Act broadly preempts all inconsistent statutes, it does not broadly exempt all situations, such as: 

· possession on the employer’s premises, 

· being under the influence of while working, 

· adverse employment action if under the influence while at work, 

· using on the employer’s premises (what if at prescribed times?), and

· accommodations are not required (but perhaps might be voluntarily provided).

The difference between this case and Casias v. Wal-Mart Stores, Inc., 695 F.3d 428 (6th Cir. 2012) [enhanced lexis.com version] was:

· The federal court perspective was that the MMMA’s immunity clause did not apply to a private employer’s decision to fire an employee for using medical marijuana.

· The state court perspective was that the Michigan Compensation Appellate Commission was a “state actor” that had unlawfully penalized the claimants by denying them benefits for using medical marijuana contrary to MMMA’s broad immunity clause - not whether the employers had violated the MMMA by firing the claimants. 

Appellate court summary:

In these consolidated appeals, the Department of Licensing and Regulatory Affairs, Unemployment Insurance Agency (Department), appeals by leave granted circuit court orders holding that claimants were entitled to unemployment benefits. In Docket No. 313932, the Department appeals a November 9, 2012 Kent Circuit Court order reversing a decision of the Michigan Compensation Appellate Commission (MCAC) that claimant Rick Braska was disqualified from receiving unemployment benefits. In Docket No. 315441, the Department appeals a March 5, 2013 Ingham Circuit Court order reversing the decision of the MCAC that claimant Jenine Kemp was disqualified from receiving unemployment benefits. In Docket No. 318344, the Department appeals a September 5, 2013 Macomb Circuit Court order reversing the decision of the MCAC that claimant Stephen Kudzia was disqualified from receiving unemployment benefits. The common issue presented in the three cases is whether an employee who possesses a registration identification card under the Michigan Medical Marihuana Act (MMMA), MCL 333.26421, et seq., is disqualified from receiving unemployment benefits under the Michigan Employment Security Act (MESA), MCL 421.1 et seq., after the employee has been terminated failing to pass a drug test. For the reasons set forth in this opinion, we affirm the circuit court orders finding that claimants were entitled to unemployment benefits. 
[State actor: http://en.wikipedia.org/wiki/State_actor.]

Title VII, Tennessee Human Rights Act (THRA): race, national origin discrimination, hostile workplace, adverse employment action, retaliation, disparate treatment, malicious harassment, jury verdict affirmed, remand on damages issues
Jurisdiction: Tennessee

Ferguson v. Middle Tennessee State University, No. M2012-00890-SC-R11-CV (TNSC, 10/29/14) [enhanced lexis.com version]:
· http://www.tncourts.gov/sites/default/files/fergusonjim.opn_.pdf.

· Jackson Lewis law firm article at http://www.jacksonlewis.com/resources.php?NewsID=5002.

Supreme court summary:

A jury found that an employer retaliated against an employee in violation of Title VII of the Civil Rights Act of 1964 (“Title VII”) and the Tennessee Human Rights Act (“THRA”) and awarded the employee compensatory damages. The Court of Appeals reversed the award, holding that the employee had failed to prove that his supervisor had knowledge of his protected activity when she took adverse action against him. We hold that the jury’s verdict is supported by material evidence from which the jury could infer that the supervisor knew that the employee had filed a lawsuit for discrimination when she engaged in retaliatory conduct. We reverse the decision of the Court of Appeals, reinstate the jury verdict, and remand to the Court of Appeals for a review of the award of damages. 
There was significant activity in this case, and the opinion and law firm article provide a wealth of instructive information and analysis.

Benefits: civil procedure – interpleader, bankruptcy, medical – disability – long term care – severance - death benefits, premium payment obligations, beneficiaries – heirs, denial of coverage provisions
Jurisdiction: Tenth Circuit

In re: Millennium Multiple Employer Welfare Benefit Plan, et al., v. White, et al., Nos. 14-6006 and 14-6007 (10th Cir., 11/13/14); http://www.ca10.uscourts.gov/opinions/14/14-6006.pdf [enhanced lexis.com version].
This case primarily involves matters of interest to litigators, but benefits practitioners might find instructive information for avoiding claims.

Appellate court summary:

In this consolidated appeal, Aviva Life & Annuity (Aviva) challenges identical orders of the U.S. District Court for the Western District of Oklahoma sitting in its capacity as a bankruptcy appellate court. The district court entered the orders in two directly related cases brought by Aviva in the nature of interpleader pursuant to the Federal Interpleader Act, 28 U.S.C. §§ 1335, 2361, and Federal Rule of Civil Procedure 22.1 Aviva argues the court erred by limiting the scope of the interpleader relief granted. Exercising jurisdiction pursuant to 28 U.S.C. § 158(d)(1), we affirm. 
[Wikipedia: http://en.wikipedia.org/wiki/Interpleader.]

NLRB: arbitration, class action – waiver, unfair labor practice (ULP), DR Horton – followed

Jurisdiction: All

Murphy Oil USA, Inc., 361 NLRB No. 72 (10/28/14):

·  http://mynlrb.nlrb.gov/link/document.aspx/09031d4581946246 [enhanced lexis.com version].
· Shaw Valenza law firm article at http://shawvalenza.blogspot.com/2014/10/nlrb-doubles-down-again-holds-waivers.html.

Sheila Hobson signed her employer’s arbitration agreement with this provision:

. . . individual and company understand that, absent this agreement, they would have the right to sue each other in court, to initiate or be a party to a group or class action claim, and the right to a jury trial, but, by executing this agreement, both parties give up those rights and agree to have all employment disputes between them resolved by mandatory, final and binding arbitration. Any employment relationship between individual and company is terminable at-will, and no other inference is to be drawn from this agreement.

She brought an FLSA collective action in court for herself and on behalf of three other employees. The trial court ordered her to proceed by individual arbitration. She then filed an NLRB charge, and the Board’s General Counsel charged the company with a ULP. That resulted in her having to proceed with the FLSA right of collective action.

The current Board decided 3-2 that

· her employer violated the NLRA

· DR Horton was correctly decided and valid,

· circuit courts that rejected it were wrong, and

· the dissenting Board members on the DR Horton case were also wrong.

NLRB: Facebook – egregious content, concerted activity – not protected

Jurisdiction: All

Richmond District Neighborhood Center, 361 NLRB No. 74 (10/28/14) [enhanced lexis.com version]:

· http://mynlrb.nlrb.gov/link/document.aspx/09031d458194a215.

· Ogletree Deakins law firm article at http://blog.ogletreedeakins.com/nlrb-finally-finds-facebook-activity-that-it-doesnt-like/?utm_source=rss&utm_medium=rss&utm_campaign=nlrb-finally-finds-facebook-activity-that-it-doesnt-like.

There is a limit to the nature and extent of adverse comments that can be made against an employer and qualify for NLRA protection. This Facebook conversation between two employees was found to have exceeded that limit. Read the decision and the article for examples seriously extreme speech and for suggested guidelines for handling it.

Wage and Hour: Medicaid pharmacists - NMSA 1978, § 27-2-16(B), fee-for-services payment formula
Jurisdiction: New Mexico

Starko, Inc., d/b/a Medicine Chest #1, et al., v. New Mexico Human Services Department (NMSC, 8/25/14):

· http://www.nmcompcomm.us/nmcases/NMSC/2014/14sc-033.pdf [enhanced lexis.com version].

· 2014-NMSC-033.

· SBB 25, 53, #45 at 25 , (11/5/14).

Court summary:

{1} In these consolidated appeals, we consider whether pharmacists who dispense prescription drugs to Medicaid recipients must be paid under the formula set forth in NMSA 1978, Section 27-2-16(B) (1984). Section 27-2-16(B) provides that the New Mexico Human Services Department (HSD) pay participating pharmacists the wholesale cost of the generic brand plus a dispensing fee of at least three dollars sixty-five cents ($3.65). Section 27-2-16(B) was enacted when New Mexico only operated under a fee-for-services model. The Legislature created a new, alternative managed care system in 1994 in an effort to rein in the burgeoning costs of medical public assistance. Under the managed care system pharmacists contract with managed care organizations (MCOs), not the State, to provide services, and are compensated directly by the MCOs.
{2} The district court and our Court of Appeals held that Section 27-2-16(B) applies in both the fee-for-services context and in managed care settings. We reverse, and hold that Section 27-2-16(B) applies only in the fee-for-services context, which requires HSD to directly reimburse providers. 
ADA: essential functions, interactive process, reasonable accommodation – wheel chair – job restructuring, undue hardship

Jurisdiction: Seventh Circuit

Kaufmann v. Petersen Health Care VII, LLC, No. 13-3661 (7th Cir., 10/16/14) [enhanced lexis.com version]:

· Justicia URL at http://law.justia.com/cases/federal/appellate-courts/ca7/13-3661/13-3661-2014-10-16.html.

· Ogletree Deakins law firm article at http://www.employmentlawmatters.net/2014/10/articles/ada/employer-must-consider-job-restructuring-if-such-restructuring-would-accommodate-disabled-employee-without-undue-hardship/.

Considering job restructuring is required by the ADA: http://www.eeoc.gov/policy/docs/accommodation.html.

The accommodation at issue was whether having coworkers push customers’ wheelchairs to hairdressing appointments was reasonable.

Background:

· In 1981, Debra Kaufmann was one of two hairdressers at the nursing home.

· On Mondays and Tuesdays, Kaufmann would wheel residents one at a time to and from their appointments.

· That took approximately 2½ minutes each way.

· On other days, customers either brought themselves to their appointment or the work was performed in their room, and pushing was seldom necessary.

· She also assisted in the laundry room and delivering breakfast trays to residents.

· She was operated on in December 2010 to place a mesh lining for securing her bladder in place.

· Eight weeks after surgery her physician released he to work with a limit of pushing 20 pounds.

· Five months later that limit was increased to 50 pounds.

· However, she was instructed not to push wheel chairs because that ultimately would likely cause the mesh to tear and thus require another surgery.

· Her employer refused to let her work with those permanent restrictions.

The appellate court reversed summary judgment and remanded [returned] the case to the trial court for jury trial on the issues of accommodation. Its primary consideration was evidence that the employer had on occasion reassigned duties of wheeling patients to coworkers. Also, the opinion and law firm article provide other useful consideration that employers and human resources practitioners ought to consider in situations such as this.

SOX: Sarbanes-Oxley Act , publicly-traded companies, whistleblower protection, Department of Labor – Administrative Review Board (ARB), dismissal - investigatory stage – full evidentiary hearing, 18 U.S.C.A § 1514A – 29 C.F.R. Part 1980 (2013)
Jurisdiction: All

Fordham v. Fannie Mae, ARB No. 12-061 (10/9/14) [enhanced lexis.com version]:

http://www.dol.gov/arb/briefs/12-061/12-061_decision.pdf.

Littler Mendelson law firm article at http://www.littler.com/publication-press/publication/seminal-decision-could-make-it-harder-publicly-traded-employers-defeat.

ARB summary:

DECISION AND ORDER OF REMAND
This case arises under the employee protection provisions of Section 806 of the Corporate and Criminal Fraud Accountability Act of 2002, Title VIII of the Sarbanes-Oxley Act of 2002, as amended, 18 U.S.C.A § 1514A (Thomson/West Supp. 2014) (SOX), and its implementing regulations, 29 C.F.R. Part 1980 (2013). Complainant Edna D. Fordham filed a complaint alleging that Respondent Fannie Mae violated the SOX by retaliating against her in several ways because of several allegedly protected activities. On March 19, 2012, an Administrative Law Judge (ALJ) issued a Decision and Order dismissing Fordham’s complaint.
Fordham appealed the ALJ’s ruling to the Administrative Review Board (ARB). For the following reasons we affirm, in part, and reverse and remand, in part, for further consideration consistent with this Decision and Order of Remand.

ADEA: poor work performance, adverse employment action, age consideration, decision-maker, evidence – McDonnell Douglas procedure – pretext, disparate treatment

Jurisdiction: Tenth Circuit
Hutchins v. Cessna Aircraft Company, No. 14-3014 (10th Cir., 10/30/14):

http://www.ca10.uscourts.gov/opinions/14/14-3014.pdf [enhanced lexis.com version].
The plaintiff’s problem was deficient performance, which can be a valid non-discriminatory reason for an adverse employment action. She failed to carry her burden of proving pretext. A plaintiff always has the burden of proof; in the McDonnell Douglas evidentiary procedure the employer has only a burden of showing, not proving, a non-discriminatory business reason.

Appellate court summary:

Ms. Kathy Hutchins worked for Cessna Aircraft Company until she was fired at age 53. She attributed the firing to her age and sued under the Age Discrimination in Employment Act. Cessna denied age discrimination and moved for summary judgment, insisting that it had fired Ms. Hutchins for poor work performance. In her response to the summary judgment motion, Ms. Hutchins admitted that Cessna’s decision-makers had not considered her age. With this admission, the district court granted summary judgment to Cessna. We affirm. 
McDonnell Douglas procedure:
(1) A plaintiff must first establish a prima facie case by a preponderance of the evidence, i.e. allege facts that are adequate to support a legal claim.

(2) Then the burden of production [show]shifts to the employer, to rebut this prima facie case by articulating some legitimate, nondiscriminatory reason for the employer’s adverse employment action.

(3) Then the employee may prevail only if he or she can prove that the employer’s response is merely a pretext for behavior actually motivated by discrimination.
Prima facie case elements:

To establish a prima facie case of age discrimination, a plaintiff must show:

(1) she is a member of the protected class,

(2) she suffered an adverse employment action,

(3) she was qualified for the position at issue, and

(4) she was treated less favorably than others not in the protected class.

Pretext:

The reason given was pretextual only if Ms. Hutchins shows that age discrimination provided a more likely explanation or that Cessna’s explanation was not credible. * * * To survive a summary judgment motion, Ms. Hutchins had to provide more than mere conjecture regarding Cessna’s underlying motivation. * * *

The district court held that Ms. Hutchins could not establish a genuine issue of material fact regarding pretext because she admitted that age was not considered in her termination. We agree. Ms. Hutchins admitted that “[a]t the time the decision was made to terminate [her], neither Gifford, Manuel, or Poulson were aware of, nor did they consider, [Ms. Hutchins]’s age.” * * * With this admission, the fact-finder could not reasonably infer any consideration of age in Cessna’s decision to fire Ms. Hutchins. Therefore, Ms. Hutchins cannot prove age discrimination. 
[Comment: Documenting a sufficient effort of warning, counseling and documenting employment deficiencies is critical to successfully showing evidence of a legitimate non-discriminatory reason for adverse employment actions.]

Arbitration: award affirmed, trade secrets, falsified evidence, challenge requirement
· Damages: $525 million

· Interest: $96 million prejudgment and post-award
· Authority: broad – scope, refusal to hear material evidence
Jurisdiction: Minnesota

Seagate Technology, et al. v. Western Digital Corporation, et al, No. A12-1994 (MNSC, 10/8/14):

· http://www.mncourts.gov/opinions/sc/current/OPA121944-100814.pdf [enhanced lexis.com version].

· http://www.noncompetereport.com/files/2014/10/Seagate-Technology-LLC-v.-Western-Digital-Corporation-et-al-and-Sining-Mao1.pdf.

· Jackson Lewis law firm Non-Compete & Trade Secrets Report article at http://www.noncompetereport.com/2014/10/13/half-billion-dollar-arbitration-award-in-trade-secrets-case-affirmed-by-minnesota-supreme-court-in-trade-secrets-dispute/.

Read the opinion and articles for excellent detailed information on Minnesota arbitration law, plus that material also might provide persuasive authority in other jurisdictions.

Court syllabus:

1. Challenges to an arbitration award brought under Minn. Stat. § 572.19, subd. 1(3)-(4) (2010), do not require an objection as a condition precedent to the challenge.

2. Vacatur is inappropriate under Minn. Stat. § 572.19, subd. 1(3), when the arbitration agreement gives the arbitrator authority to “grant injunctions or other relief,” the controlling arbitration rules authorize the arbitrator to “grant any remedy or relief that would have been available to the parties had the matter been heard in court,” and the sanctions issued fall within this grant of authority.

3. Challenges to an arbitrator’s failure to use certain evidence in fashioning an award are outside the scope of Minn. Stat. § 572.19, subd. 1(4), and do not warrant vacatur under this provision.

Affirmed.

Definition: “Vacatur” means a court order vacating a legal proceeding; also spelled vacature.

Litigation: FRCP 59, preemption, Title VII, administrative remedies – exhaustion and timeliness, no abuse of discretion, retaliation, affirmed
Jurisdiction: Tenth Circuit

Goldsby v. James, No. 14-6104 (10th Cir., 10/23/14); http://www.ca10.uscourts.gov/opinions/14/14-6104.pdf [enhanced lexis.com version].

The trial court’s ruling on preemption was not challenged; plaintiff only argues that the district court erred on the issues exhaustion of administrative remedies and timeliness of claim.

Appellate court summary:

Plaintiff Sherry Goldsby brought this employment discrimination/retaliation action against the Secretary of the Air Force seeking relief under Title VII and other remedial bases. After noting that Title VII preempted the other claims asserted, the district court dismissed the case because (1) some of the Title VII claims had not been exhausted and (2) the remaining claims were untimely. Ms. Goldsby moved for relief under Fed. R. Civ. P. 59, which the district court denied. Ms. Goldsby now appeals from the latter ruling. We review the denial of a Rule 59 motion for abuse of discretion, although we consider any legal questions raised by the motion de novo. See Devon Energy Prod. Co., L.P. v. Mosaic Potash Carlsbad, Inc., 693 F.3d 1195, 1201-02 (10th Cir. 2012). Ms. Goldsby does not challenge the district court’s preemption holding. She argues only that the district court erred with respect to its rulings on exhaustion and timeliness. We review both of those rulings de novo, Dossa v. Wynne, 529 F.3d 911, 913 (10th Cir. 2008) (exhaustion); Jarrett v. US Sprint Commc’ns Co., 22 F.3d 256 258 (10th Cir. 1994) (timeliness), and affirm for the reasons explained below.
Reasons:

· Exhaustion:

The district court invoked the now-established rule that “each discrete incident of alleged discrimination or retaliation constitutes its own unlawful employment practice for which administrative remedies must be exhausted,” Green v. Donahoe, 760 F.3d 1135, 1140 (10th Cir. 2014) (brackets and internal quotation marks omitted), and dismissed the omitted claims for failure to exhaust. The district court properly rejected Ms. Goldsby’s inapt reliance on outdated authority permitting pursuit of unexhausted claims when “reasonably related” to those included in an administrative charge. See Eisenhour v. Weber City, 744 F.3d 1220, 1227 (10th Cir. 2014) (explaining abrogation of exhaustion exception for reasonably related claims by discrete-incident rule).
· Timeliness:

. . . [S]he had ninety-three days from July 29, 2012, to file in district court. She filed this action on December 19, 2013. The district court noted that even if she were given the benefit of equitable tolling for all of the time spent pursuing her prior case, this action would still be plainly late— because she inexplicably waited nearly four months to file after the final disposition of her prior case. She contends the ruling in that case, dismissing it without prejudice to refiling, somehow sanctioned or excused her belated initiation of this second action. But all the court did in the prior case was hold that starting afresh with reframed pleadings was more appropriate than reopening the case; it did not extend the time period for filing. And it certainly did not purport to grant a new filing period even longer than the ninety days fixed by Congress in § 2000-e16(c). Accordingly, when presented with the complaint in the instant case, which was untimely under even the most generous equitable-tolling accommodation, the district court properly dismissed it.

ADA: Merit System Protection Board (MSPB), adverse employment action – termination, judicial immunity - 5 U.S.C. § 7703(b)(1), untimely claim - 5 U.S.C. § 7702(b); 42 U.S.C. § 2000e-16(c), FRCP 29 dismissal, no abuse of discretion – frivolous claim, affirmed

Jurisdiction: Tenth Circuit

Sumrall v. Merit Systems Protection Board, No. 14-6164 (10th Cir., 1-/23/14); http://www.ca10.uscourts.gov/opinions/14/14-6164.pdf [enhanced lexis.com version].

Appellate court reasoning:

* * * The district court thus did not abuse its discretion by concluding that the MSPB and its officers are entitled to absolute immunity from Sumrall’s claims.

Sumrall’s claims can alternatively be construed as challenging the adverse decisions MSPB rendered against him in August 2001 and September 2004. But a challenge to the former decision became time barred sixty days after the MSPB rendered its decision. See 5 U.S.C. § 7703(b)(1). Because Sumrall appealed the latter decision to the EEOC, a challenge to it became time barred ninety days after the EEOC’s April 2005 decision became final. See 5 U.S.C. § 7702(b); 42 U.S.C. § 2000e-16(c). The district court thus did not abuse its discretion by concluding that Sumrall’s claims are untimely and subject to dismissal. 
FAAAA: Federal Aviation Administration Authorization Act of 1994, independent contractor, Massachusetts Independent Contractor Statute, § 148B(a)(2)  – preemption 
Jurisdiction: First Circuit, Massachusetts

Massachusetts Delivery Association v. Coakley, No. 13-2307 (1st Cir., 9/3014):

· http://media.ca1.uscourts.gov/pdf.opinions/13-2307P-01A.pdf [enhanced lexis.com version].

· Littler Mendelson law firm citation: http://www.littler.com/files/MDA%20v.%20Coakley.pdf.

· Littler Mendelson law firm article at http://www.littler.com/wage-hour-counsel/faaaa-may-preempt-massachusetts-independent-contractor-law.

· Ogletree Deakins law firm article at http://blog.ogletreedeakins.com/first-circuit-favors-broad-application-of-analogue-to-airline-deregulation-act-preemption-provision/?utm_source=rss&utm_medium=rss&utm_campaign=first-circuit-favors-broad-application-of-analogue-to-airline-deregulation-act-preemption-provision.

In this second time before the appellate court, the issue was whether the express preemption provision of the FAAAA preempts one element of Chapter 149, § 148B(a)(2) requiring that workers perform a service "outside the usual course of the business of the employer" to be classified as independent contractors. This time the trial court now must sufficiently reexamine the preemption issues.

Appellate court summary:

The Federal Aviation Administration Authorization Act ("FAAAA") preempts any state law "related to a price, route, or service of any motor carrier . . . with respect to the transportation of property." 49 U.S.C. § 14501(c)(1). In a previous appeal in this case, we held, contrary to the district court, that abstention under Younger v. Harris, 401 U.S. 37 (1971), was not appropriate and remanded. Mass. Delivery Ass'n v. Coakley, 671 F.3d 33 (1st Cir. 2012) (hereinafter, "MDA I"). The question now presented is whether the express preemption provision of the FAAAA preempts one prong of the Massachusetts Independent Contractor Statute, Mass. Gen. Laws ch. 149, § 148B(a)(2), which requires that workers perform a service "outside the usual course of the business of the employer" to be classified as independent contractors. The district court held that Section 148B(a)(2) escapes FAAAA preemption. Finding that the district court did not sufficiently credit the broad language and legislative history of the FAAAA's express preemption provision, we reverse and remand.
Attorney-client Privilege: Garner Rule fiduciary exception – limited circumstances, proof – showing of good cause, discovery – mandatory production of documents
Jurisdiction: Delaware

Wal-Mart Stores, Inc. v. Indiana Electrical Workers Pension Trust Fund IBEW, No. 614  2013 (July 23, 2014);

· http://courts.delaware.gov/opinions/download.aspx?ID=209130 [enhanced lexis.com version].

· Jackson Lewis law firm article at http://www.jacksonlewis.com/resources.php?NewsID=4971.

· McGuire Woods law firm article at http://www.mondaq.com/unitedstates/x/342478/Privilege/Delaware+Recognizes+The+Garner+Doctrine.

· Garner v. Wolfinbarger, Nos. 26168, 26266. (5th Cir., 1970 [enhanced lexis.com version];

· 430 F.2d 1093.

· Leagle URL link at http://www.leagle.com/decision/19701523430F2d1093_11310.

Benefits practitioners and litigators need to closely monitor how well fiduciary responsibilities are being met. The Garner Rule is an exception to the general rule of attorney-client privilege, and the Delaware court cautioned that this fiduciary exception to the attorney-client privilege “is narrow, exacting, and intended to be very difficult to satisfy.” Read the article and case for the reasoning and the essential elements of proof. Essentially, a stockholder must show good cause in order to overcome a corporation’s attorney-client privilege in a case against a corporation allegedly acting contrary to the stockholders’ interests. 

Court summary:

The Defendant Below/Appellant-Cross Appellee Wal-Mart Stores, Inc. (“Wal-Mart” or the “Company”) appeals from a final judgment of the Court of Chancery identifying specific steps Wal-Mart must take in searching for documents, and specific categories of documents Wal-Mart must produce, in response to a demand made by Plaintiff Below/Appellee-Cross Appellant Indiana Electrical Workers Pension Trust Fund IBEW ( “IBEW” or “Plaintiff”) pursuant to title 8, section 220 of the Delaware Code.
The Court of Chancery conducted a Section 220 trial on the papers to determine whether Wal-Mart had produced all responsive documents in reply to IBEW’s demand. The Court of Chancery entered a Final Order and Judgment, which required Wal-Mart to produce a wide variety of additional documents, including ones whose content is privileged or protected by the work-product doctrine.
Wal-Mart appeals the Court of Chancery’s Final Order with regard to its obligations to provide additional documents. IBEW filed a cross-appeal, arguing that the Court of Chancery erred in failing to require Wal-Mart to correct the deficiencies in its previous document productions and in granting in part Wal-Mart’s motion to strike its use of certain Whistleblower Documents.
We conclude that all of the issues raised in this appeal and cross-appeal are without merit. Therefore, the judgment of the Court of Chancery must be affirmed.
ERISA: defined contribution plan to defined benefit plan, optional form of benefit, pension transfer option – anti-cutback rule – no violation

Jurisdiction: Ninth Circuit

Anderson v. DHL Retirement Pension Plan, No. 12-36051 (9th Cir., 9/15/14):

· http://cdn.ca9.uscourts.gov/datastore/opinions/2014/09/15/12-36051.pdf [enhanced lexis.com version].

· Littler Mendelson law firm article at http://www.littler.com/publication-press/publication/ninth-circuit-joins-first-circuit-finding-elimination-pension-transfer.

· Compare Anderson to the1st Circuit Tasker case (10/6/10) at http://media.ca1.uscourts.gov/pdf.opinions/09-2661P-01A.pdf.

The 9th Circuit found that eliminating the right to transfer an account balance from a defined contribution plan to a defined benefit plan does not violate the Act. The 1st Circuit Tasker case cited above previously ruled similarly, but for a different reason.

Court staff summary:

Affirming the district court’s dismissal of an action under the Employee Retirement Income Security Act, the panel held that defendants’ decision to eliminate plaintiffs’ right to transfer their account balances from a defined contribution plan to a defined benefit plan did not violate ERISA’s anti-cutback rule.
The anti-cutback rule prohibits any amendment of an employee benefits plan that would reduce a participant’s “accrued benefit.” Plaintiffs were former employees of Airborne Express, Inc., who participated in both Airborne’s defined benefit pension plan and its defined contribution plan. The defined benefit pension plan was a floor-offset plan. That is, its benefits were calculated on the basis of a participant’s final average compensation and years of service, with an offset for any account balance in the defined contribution plan. Before the challenged amendment, participants could transfer the funds from their defined contribution plan accounts to the defined benefit plan’s general pool before the participant’s benefits were calculated. DHL acquired Airborne and merged the two companies’ retirement plans, amending the benefit plan to eliminate participants’ right to transfer funds into that plan.
The panel agreed with the district court and the First Circuit that the amendment did not violate the anti-cutback rule, but it took a different path in reaching that conclusion. The panel deferred to the amicus brief of the government insofar as it interpreted Treasury Regulation A–2, which provides that, without violating the anti-cutback rule, a plan may be amended to eliminate provisions permitting the transfer of benefits between and among defined contribution plans and defined benefit plans. The panel also gave some weight to the government’s statutory interpretation. The panel held that the anti-cutback rule was not violated because the plan amendment did not reduce a participant’s accrued benefit in either the defined contribution plan or the defined benefit plan. The panel declined to decide whether the elimination of the transfer option was a “cutback” because the transfer option was an “optional form of benefit” under the anti-cutback rule. The panel concluded that if the transfer option were an optional form of benefit, then it would fall within the regulatory exception.
Title VII: litigation, civil procedure – pro se party “named-party requirement” – franchisor, exhaust administrative remedies
Jurisdiction: Fifth Circuit

EEOC v. Simbaki, et al., 13-20387 (5th Cir., 9/17/14) [enhanced lexis.com version]:

· http://www.ca5.uscourts.gov/opinions%5Cpub%5C13/13-20387-CV0.pdf.

· Ogletree Deakins law firm articles at http://blog.ogletreedeakins.com/fifth-circuit-reverses-summary-judgment-in-favor-of-franchisor-not-named-in-charge-of-discrimination/?utm_source=rss&utm_medium=rss&utm_campaign=fifth-circuit-reverses-summary-judgment-in-favor-of-franchisor-not-named-in-charge-of-discrimination and http://blog.ogletreedeakins.com/fifth-circuit-reverses-summary-judgment-in-favor-of-franchisor-not-named-in-charge-of-discrimination/?utm_source=rss&utm_medium=rss&utm_campaign=fifth-circuit-reverses-summary-judgment-in-favor-of-franchisor-not-named-in-charge-of-discrimination#sthash.UrcO2wkO.dpuf.

Typically, employees complaining of discrimination must name all alleged discriminating individuals and entities so that the EEOC can review and screen the claim before it can proceed to the court system. This is known as exhausting administrative remedies. In some instances, pro se claimants may be excused from that requirement. Here, the complaining employees were represented by attorneys during the charging phase in the administrative agency. The trial court had ordered summary judgment, but the appellate court reversed that because the trial court needed to consider all of the various factors  to determine if summary judgment would be appropriate under prevailing law.

Appellate court summary:

Kimberly Kulig and Laura Baatz appeal the district court’s dismissal of their Title VII lawsuit against Berryhill Hot Tamales Corporation for failure to exhaust administrative remedies. The district court based its exhaustion holding on a determination that only pro se parties may invoke the judicially-recognized exceptions to Title VII’s named-party requirement. Because we determine that parties represented by counsel may too invoke the exceptions to the named-party requirement, we VACATE and REMAND for further proceedings consistent with this opinion. 

Reasoning:

* * * As our sister circuits have explained, the entire point of the judicially-recognized exceptions to the named-party requirement is to permit suits to go forward where, despite the plaintiff’s failure to name the defendant in the charges, the purposes of the named-party requirement have nonetheless been met. See, e.g., Eggleston, 657 F.2d at 905-06; Glus, 562 F.2d at 888. We do not perceive a reason why the presence of plaintiff’s counsel is necessarily determinative of that inquiry such that a categorical rule against represented parties invoking the exceptions is appropriate. Whether a party is represented by counsel, for example, tells us very little about whether the underlying purposes of Title VII’s named-party requirement—which largely concerns whether the allegedly discriminating party has received sufficient notice either through actual notice (Eggleston) or a proxy (Glus)—have been met. We therefore reject a per se rule that parties represented by counsel cannot invoke the judicially-recognized exceptions to the named-party requirement.

Because the district court granted summary judgment on the grounds that Baatz and Kulig, as represented parties, could not rely on the exceptions to the named-party requirement, the district court did not determine whether Baatz and Kulig could fit within either the Glus or Eggleston exceptions. We accordingly VACATE the district court’s grant of summary judgment for Berryhill Corporate and REMAND for further proceedings consistent with this opinion, so that the district court can determine in the first instance whether a grant of summary judgment for Berryhill Corporate is appropriate. We express no view on whether summary judgment should be granted.

Arbitration: work injury, award – reinstatement, appeal, consequences

Jurisdiction: Illinois

The Village of Posen, Illinois v. Illinois Fraternal Order of Police Labor Council, No. 1-13-3329  (8/11/14);

· http://www.state.il.us/court/Opinions/AppellateCourt/2014/1stDistrict/1133329.pdf.

· 2014 IL App (1st) 133329 [enhanced lexis.com version].

· Franczek Radelet law firm article at http://www.franczek.com/frontcenter-Village_Posen_Arbitration_Award.html.

The law firm article describes the adverse consequences for the employer by appealing the  arbitration award. Because of the great detail involved, reading the full opinion and the law firm article is recommended.

Appellate court summary:

Plaintiff, the Village of Posen (Village), appeals from an order of the circuit court that denied plaintiff's motion to vacate an arbitration award and confirmed the award entered in favor of defendant, the Illinois Fraternal Order of Police Labor Council (Union), which had represented Kevin Hammond in a grievance procedure after Hammond was terminated from the Village police department. On appeal, the Village contends the circuit court improperly struck allegations in its complaint that alleged that Hammond was not covered by the collective bargaining agreement and therefore the arbitrator did not have jurisdiction. The Village also challenges the underlying arbitration award, contending that: (1) the arbitrator improperly required that the Village prove the allegations by clear and convincing evidence, rather than by a preponderance of the evidence; (2) the arbitration award violates public policy; and (3) the arbitrator improperly required the Village to hold a pre-termination hearing. Lastly, the Village contends that if the award is upheld, the matter should be remanded to the arbitrator to determine a setoff. We affirm the judgment of the circuit court and decline to remand for a setoff. 
NLRB: successor employer liability, adverse employment action –failure to hire, established precedent overruled, union representation
Jurisdiction: All

Pressroom Cleaners Inc., 361 NLRB No. 57 (9/30/14) [enhanced lexis.com version]:

· http://mynlrb.nlrb.gov/link/document.aspx/09031d45818e7e77.

· Littler Mendelson law firm article at http://www.littler.com/publication-press/publication/buyer-beware-%E2%80%93-continuing-its-controversial-changes-nlrb-increases-pri.

Successor liability is a legal theory concerning the nature and extent of the liability of a corporation for the legal obligations to the employees of the company it bought. The law flips back and forth. This current decision changed the liability, once again. The successor corporation failed to hire predecessor employees in an effort to avoid having to recognize their union representative and prior obligations. The decision ruled:

1. Restore the “status quo” by putting in place the predecessor’s employment terms enumerated in their previous labor agreement, until it bargained to an agreement or impasse with the union; and

2. pay employees it unlawfully failed to hire back pay and benefits under the predecessor’s monetary terms.

Decision introduction:

The Board has considered the decision and the record in light of the exceptions and briefs, and has decided to affirm the judge’s rulings, findings,1 and conclusions2 and to adopt the recommended Order as modified below.
The allegations in this case arise from the Respondent’s successful bid for a janitorial service contract previously held by Capitol Cleaning. We agree with the judge, for the reasons stated in his decision, that the Respondent violated Section 8(a)(3) and (1) of the Act by discriminatorily refusing to hire six Capitol Cleaning employees because of their union affiliation, that the Respondent is the statutory successor to Capitol Cleaning, and that the Respondent violated Section 8(a)(5) and (1) by unilaterally imposing new terms and conditions of employment on the employees it hired. We differ with the judge, however, on an important issue regarding application of the remedy. Applying Planned Building Services, 347 NLRB 670 (2006), the judge directed that the Respondent have the opportunity in compliance to limit its liability by showing that, even absent its unfair labor practices, it would not have agreed to the monetary provisions of the Union’s contract with Capitol Cleaning. The Charging Party excepts, arguing that this portion of Planned Building Services was wrongly decided and should be overruled. After careful consideration, we agree with the Charging Party. 
NLRB: Unfair labor practices (ULP)

· In this ruling: company policy – working  hours – disruption, overly-broad work rules

· Deferred till later: electronic communications policy, company email system – non-business purposes, Register-Guard
Jurisdiction: All

Purple Communications, Inc. and Communications Workers of America, AFL–CIO, 361 NLRB No. 43 (9/2414):

· http://mynlrb.nlrb.gov/link/document.aspx/09031d4581885cb5 [enhanced lexis.com version].

· Franczek Radelet law firm article at http://www.franczek.com/frontcenter-Register-Guard_Purple_Communications_Elections.html.

· Ogletree Deakins law firm article at http://blog.ogletreedeakins.com/nlrb-declines-to-revisit-employee-use-of-company-email-systems-for-now/?utm_source=rss&utm_medium=rss&utm_campaign=nlrb-declines-to-revisit-employee-use-of-company-email-systems-for-now.

Board summary:

At issue in this case are unfair labor practice allegations and election objections related to representation elections at two facilities of Respondent/Employer Purple Communications. On November 28, 2012, elections were held for the interpreters at seven of Purple’s call centers; the elections at Purple’s Corona and Long Beach, California facilities are at issue here. The General Counsel alleges that Purple violated Section 8(a)(1) by maintaining two overbroad work rules: a rule prohibiting employees from “[c]ausing, creating or participating in a disruption of any kind during working hours on Company property” and an electronic communications policy prohibiting employees from using Purple’s email system for any nonbusiness reason. The Union objects to the Corona and Long Beach election results based on Purple’s no-disruptions rule and electronic communications policy, as well as campaign speeches given by Purple’s president/chief executive officer. We address those issues here with one exception: consistent with our notice and invitation to file briefs issued on April 30, 2014, we sever and hold for further consideration the question whether Purple’s electronic communications policy was unlawful. 
ADA, FMLA: return to work release – policy, adverse employment action – termination, retaliation – no connection in time
Jurisdiction: Eight Circuit

Withers v. Johnson, No. 13-2646, (8th Cir., 8/15/14):

· http://media.ca8.uscourts.gov/opndir/14/08/132646P.pdf [enhanced lexis.com version]. 

· Ogletree Deakins law firm article at http://www.employmentlawmatters.net/2014/09/articles/ada/policy-regarding-return-to-work-medical-release-trumps-employees-ada-and-fmla-claims/.

The employer’s written attendance and return-to-work policies [uniformly and consistently applied] took precedence over ADA and FMLA rights. The reason that words such as “written” and  “uniformly and consistently applied” are important is because failure to do that often can result in a ruling that the policy was either meaningless or disparately impacted some employees.

This case clearly states the import factors involved in valid termination of employment.

Appellate court summary:

Calvin Withers sued Leon Johnson individually and in his official capacity as a circuit judge in Pulaski County, Arkansas, alleging violations of the Americans with Disabilities Act (“ADA”), 42 U.S.C. § 12101 et seq., the Rehabilitation Act, 29 U.S.C. § 701 et seq., and the Family and Medical Leave Act (“FMLA”), 29 U.S.C. § 2601 et seq. Withers also sued Pulaski County for the same alleged statutory violations. After dismissing without prejudice Withers’s individual-capacity claims against Johnson under the ADA and the Rehabilitation Act, as well as several other federal and state-law claims that Withers had abandoned, the district court1 granted summary judgment for Johnson and the County on the remaining claims and dismissed them with prejudice. Withers appeals, and we affirm. 
Pertinent portion of letter to the employee:

It has come to my attention that your attending physician released you to return to work on . . . May 10, 2011. According to [County Personnel Policy] Art. 1 § 19.B., you are required to IMMEDIATELY provide a copy of the release to your supervisor to determine your return to work date. Employees who fail to return to work as designated are considered to have resigned. The Human Resources Office advised you of your obligation to contact your supervisor last Tuesday. As of today, you have still not contacted your supervisor and provided a copy of the release; therefore, you are considered to have resigned your position. 
Tort Claim, Insurance: Comprehensive General Liability policy (CGL), false imprisonment – employment-related practices (ERP) exclusion – no coverage

Jurisdiction: California

Jon Davler, Inc., Inc. v. Arch Insurance Co., No. B252830 (Cal.Ct.App.Dist2.Div7., 9/15/14):

· http://www.courts.ca.gov/opinions/documents/B252830.PDF [enhanced lexis.com version].  
· Gordon Rees Scully Mansukhani law firm article at http://www.gordonrees.com/publications/2014/cgl-policy-employment.

Employment Practices Liability Insurance (EPLI) is the correct one for claims such this one, not CGL. One practical question is whether the selling broker made this difference clear to the company. If so, rejecting EPLI coverage was the employer’s problem, if not, then the broker might be sued for that omission.

Appellate court summary:

A group of employees brought an action against their employer, Jon Davler, Inc., for various employment claims, including sexual harassment, invasion of privacy, and false imprisonment. Jon Davler tendered the action to its insurer, Arch Insurance Company, which denied coverage based on an employment-related practices exclusion. After Jon Davler filed this insurance coverage action against Arch, the trial court sustained Arch’s demurrer to the complaint without leave to amend. We affirm.

Title VII: tribal hiring preferences, national origin – native preference – statutory exemptions – §25 U.S.C. §§ 396a, 396e, 42 U.S.C. § 2000e-2(i).  42 U.S.C. § 2000e–2(a)
Jurisdiction: Ninth Circuit

EEOC v. Peabody W. Coal Co., No. 12-17780 (9th Cir., 9/26/14):

· http://cdn.ca9.uscourts.gov/datastore/opinions/2014/09/26/12-17780.pdf [enhanced lexis.com version].
· Littler Mendelson law firm article at either http://www.littler.com/publication-press/publication/ninth-circuit-rejects-eeocs-challenge-tribal-hiring-preferences or http://www.littler.com/publication-press/publication/ninth-circuit-rejects-eeocs-challenge-tribal-hiring-preferences#sthash.lzmOE99i.dpuf.

· EEOC, Policy Statement on Indian Preference Under Title VII (5/16/88) at http://www.eeoc.gov/policy/docs/indian_preference.html.

Appellate staff summary:

Title VII / Tribal Affairs
The panel affirmed the district court’s summary judgment against the Equal Employment Opportunity Commission with respect to its claim that Title VII of the Civil Rights Act of 1964 prohibited the tribal hiring preference contained in Peabody Western Coal Co. leases with the Navajo Nation. The panel held that the Navajo hiring preference in the leases was a political classification, rather than a classification based on national origin, and therefore did not violate Title VII. The panel concluded that the district court correctly granted summary judgment to defendants Peabody Western Coal Company and Navajo Nation, and third-party defendant Secretary of the Interior. The panel also held that the EEOC waived on appeal its record-keeping claim. Finally, the panel held that the district court acted within its discretion in denying the EEOC’s eleventh-hour motion to supplement the record with a declaration and documents about Peabody’s hiring practices in 1999. 
Medical Marijuana: reimbursement, NM Workers’ Compensation Act (the Act) – NMSA 1978, §§ 52-1-1 to -70, Lynn and Erin Compassionate Use Act (Compassionate Use Act) – NMSA 1978, §§ 26-2B-1 to -7
Jurisdiction: New Mexico

Vialpando v. Ben’s Automotive Services, et al., No. 34,766 (NMCA, 5/19/14, 7/25/14, Certiorari Denied); 2014-NMCA-084, http://www.nmcompcomm.us/nmcases/NMCA/2014/14ca-084.pdf [enhanced lexis.com version].

Workers’ compensation cases seldom are noted here because that is very specialized area of expertise outside of typical human resources and employment jurisdiction (typically the insurance contract gives complete control to the insurer rather than the employer). However, medical marijuana issues affect human resources and employment law considerations. This case is included because the New Mexico Supreme Court declined to consider it. The conflict between federal and state drug laws creates problems almost impossible to solve. Perhaps this 

Vialpando case might provide some insight for practitioners about how New Mexico possibly would deal with other related issues arising in the future.

Appellate court summary:

{1]   We consider in this appeal whether, under the Workers’ Compensation Act (the Act), NMSA 1978, §§ 52-1-1 to -70 (1929, as amended through 2013), an employer and insurer must reimburse an injured worker for medical marijuana used pursuant to the Lynn and Erin Compassionate Use Act (Compassionate Use Act), NMSA 1978, §§ 26-2B-1 to -7 (2007). The workers’ compensation judge (WCJ) found that Worker Gregory Vialpando was qualified to participate in the State of New Mexico Department of Health Medical Cannabis Program authorized by the Compassionate Use Act and that such treatment would be reasonable and necessary medical care. The WCJ ordered Worker to pay for medical marijuana through the program and Employer and Insurer Ben’s Automotive Services and Redwood Fire & Casualty (collectively, Employer) to reimburse Worker. Employer appeals, arguing that (1) the WCJ erred because his order is illegal and unenforceable under federal law and also thereby contrary to public policy, and (2) the Act and regulations promulgated pursuant thereto do not recognize reimbursement for medical marijuana. Because we agree with the WCJ that the Act authorizes reimbursement for medical marijuana, we affirm. 
[Also, follow this Colorado case discussed in the Constangy, Brooks & Smith law firm article at http://www.employmentandlaborinsider.com/drug-testing-2/colorado-supreme-court-hears-arguments-in-medical-marijuanadischarge-case/.

Adverse Employment Action: statutory and common law theories

· Statutory:
· leaves of absence, 
· disability,

· age,

· unlawful termination

· Common Law: 
· breach of contract, 
· unlawful termination,
· intentional infliction of emotional distress,

· retaliation
· Litigation:
· failure to state a claim upon which relief can be granted – FRCP 12(b)(6),
· amend pleadings,
· abuse of discretion

Jurisdiction: Tenth Circuit

Lammle v. Ball Aerospace & Technologies Corporation, No. 13-1458 (10th Cir., 9/30/14); http://www.ca10.uscourts.gov/opinions/13/13-1458.pdf [enhanced lexis.com version].

This case involving two extended leaves of absence due to illness prior to termination of employment primarily involves issues of interest to litigators.

ADA: return-to-work (RTW) certificate –“no restrictions”, essential functions, deficient RTW work certification process 
· Discrimination: interference and retaliation

· Civil Procedure: amend complaint, summary judgment
Jurisdiction: Third Circuit

Budhun v. Reading Hospital and Medical Center, No. 11-4625 (3rd., 8/27/14):

· http://www2.ca3.uscourts.gov/opinarch/114625p.pdf [enhanced lexis.com version].

·  [enhanced lexis.com version].

· Franczek Radelet law firm article at http://www.fmlainsights.com/employer-rejects-employees-fitness-for-duty-certification-faces-fmla-liability/.

Key factors:

· Her injury unrelated to work was treated with a finger splint.

· She stated that her physician specifically asked her if she felt able to type, and she responded that she thought she could, so he reported she could return to work without restrictions.

· The employer required use of all fingers for typing, but it failed to provide a list of essential functions of her job, one of which was typing with all fingers.
· Unfortunately, for the employer, its RTW work certification process was not compliant, so it was stuck with her response.

This law firm article provides a good discussion of the situation, especially in its detailed five Insights for Employers.
Summary by the appellate court:

Vanessa Budhun appeals the District Court’s grant of summary judgment to her employer, The Reading Hospital and Medical Center (“Reading”) on her Family Medical Leave Act (“FMLA”), 29 U.S.C. §§ 2691, et seq., interference and retaliation claims. She also appeals the District Court’s denial of her motion for leave to amend her complaint to add a claim for violation of the Americans with Disabilities Act (“ADA”), 42 U.S.C. §§ 12101, et seq. For the reasons that follow, we will vacate the judgment of the District Court with respect to her FMLA claims and affirm the District Court’s denial of her motion for leave to amend her complaint.
Unemployment Benefits: denied, dishonesty, break times exceeded, time records – false entries, Code of Regulations, title 22, section 1256-34, subdivision (a) 

Jurisdiction: California

Irving v. California Unemployment Insurance Appeals Board, No. 243417 (Cal.Ct.App.Dist2.Div1., 9/12/14):

· http://www.courts.ca.gov/opinions/documents/B243417A.PDF [enhanced lexis.com version].

· http://law.justia.com/cases/california/court-of-appeal/2014/b243417.html
· http://shawvalenza.blogspot.com/2014/09/court-of-appeal-lying-on-timesheets-re.html
‘“Dishonesty’ includes such acts and statements as lying, theft, making false entries on records, and other actions showing a lack of truthfulness and integrity. . . .”

Introduction by the appellate court:

The real party in interest, the Los Angeles Unified School District (the district), appeals from an order granting a mandate petition filed by plaintiff, Jim L. Irving. Defendant, the California Unemployment Appeals Board (the board), after an administrative hearing, refused to grant plaintiff unemployment compensation benefits pursuant to Unemployment Insurance Code section 1256.1 The trial court issued a writ of mandate directing that plaintiff receive unemployment compensation benefits.
We conclude plaintiff’s actions in exceeding his break times on four separate occasions and then falsifying his time sheets constitutes misconduct within the meaning of section 1256. Because he committed misconduct within the meaning of section 1256, he may not receive unemployment compensation benefits. Thus, the judgment issuing the writ of mandate must be reversed.

Litigation:  dismissal, claim splitting – additional claims not in prior action – employment discrimination, retaliation, hostile work environment
Jurisdiction: Tenth Circuit

Juarez-Galvan v. United Parcel Service, Inc., No. 14-3027 (10th Cir., 9/17/14);

http://www.ca10.uscourts.gov/opinions/14/14-3027.pdf [enhanced lexis.com version].

All possible claims must be stated in one action, not raised later in piecemeal litigation.

Summary by the appellate court:

Gustavo Juarez-Galvan appeals the district court’s order dismissing his claims of employment discrimination, retaliation, and hostile work environment because they should have been included in a prior action Mr. Juarez-Galvan filed against his employer, see Juarez-Galvan v. United Parcel Serv., Inc., No. 13-3118, 2014 WL 3585735 (10th Cir. July 22, 2014) (unpublished) (Juarez-Galvan I). The district court concluded that Mr. Juarez-Galvan’s attempt to bring additional claims in a second lawsuit was improper claim-splitting. We exercise jurisdiction under 28 U.S.C. § 1291 and affirm. 
Whistleblower: retaliation, extent of protection - Labor Code Section 1102.5(b), evidence – back pay – front pay

Jurisdiction: California

Hager v. County of Los Angeles, No. B238277 (Cal.Ct.App.Disst2,Div3., 8/19/14):

· http://www.jacksonlewis.com/resources.php?NewsID=4957 [enhanced lexis.com version].

· Jackson Lewis law firm article at http://www.jacksonlewis.com/resources.php?NewsID=4957.

Summary by the appellate court:

In a whistleblower retaliation lawsuit brought under Labor Code section 1102.5, subdivision (b) (hereafter section 1102.5(b)),1 the plaintiff must establish a prima facie case of retaliation. The plaintiff must show he engaged in protected activity, his employer subjected him to an adverse employment action, and there is a causal link between the two. If the plaintiff meets his prima facie burden, the defendant has the burden to prove a legitimate, non-retaliatory explanation for its actions. To prevail, the plaintiff has to show that the explanation is a pretext for the retaliation. (Patten v. Grant Joint Union High School Dist. (2005) 134 Cal.App.4th 1378, 1384.) 

In Hager v. County of Los Angeles ((Apr. 22, 2010, B208941) [nonpub. opn.]) (Hager I), we held that plaintiff Darren Hager could pursue his whistleblower retaliation lawsuit against his employers, defendants the County of Los Angeles and the Los Angeles County Sheriff’s Department (collectively, County). The County appeals from a judgment entered after a substantial jury verdict in Hager’s favor. Hager appeals from the postjudgment order denying his request for attorney fees. The County’s principal contentions on appeal address two errors with respect to the parties’ burdens of proof. The County contends Hager did not prove that he engaged in a protected activity to establish a prima facie case of whistleblower retaliation (§ 1102.5(b)) because he did not “disclose information,” as that term has been defined in Mize-Kurzman v. Marin Community College Dist. (2012) 202 Cal.App.4th 832, 858-859 (Mize-Kurzman). The County also contends the trial court erred in relying on the Public All further undesignated statutory references are to the Labor Code.
Safety Officers Procedural Bill of Rights Act (POBRA) (Gov. Code, § 3300 et seq.) to exclude the County’s evidence of past conduct not included as a basis to terminate Hager during the administrative proceedings but presented in this civil action as additional reasons to support its decision to terminate Hager. The County also challenges the sufficiency of the evidence to support the damages award, raises evidentiary errors, and asserts juror misconduct.
We initially affirmed in part and reversed in part, concluding the trial court did not err in excluding evidence of past conduct and there was no substantial evidence to support the economic damages awarded to Hager. The County and Hager petitioned for rehearing. The County argued in its petition that we affirmed the exclusion of evidence of its undisclosed reasons to terminate Hager by improperly relying on Evidence Code section 352 without any support in the record that the trial court engaged in balancing the probative value of this evidence against the prejudicial impact. Hager argued in his petition that we omitted key facts that his termination constituted a “blot on his resume” and significantly impaired his future earning capacity, which is sufficient evidence to support the jury’s award of economic damages. We granted the petitions for rehearing to address these issues.
We conclude the trial court did not abuse its discretion in excluding evidence of undisclosed reasons for terminating Hager. The record contains affirmative indications the trial court considered and understood that the introduction of undisclosed reasons for the decision to terminate Hager was not relevant and was prejudicial. We further conclude there is no substantial evidence to support the jury’s award of economic damages. Accordingly, we reverse that portion of the judgment, but in all other respects we affirm. We also affirm the order denying Hager’s motion for attorney fees.
NLRB: bargaining – bad faith – union negotiating costs

Jurisdiction: All

Hospital of Barstow, Inc. d/b/a Barstow Community Hospital and California Nurses Association/

National Nurses Organizing Committee (CNA/NNOC), AFL–CIO, 361 NLRB No. 34 (8/29/14):

· http://mynlrb.nlrb.gov/link/document.aspx/09031d458187654b [enhanced lexis.com version]. 

· Littler Mendelson law firm article at http://www.littler.com/healthcare-employment-counsel/california-hospital-ordered-pay-unions-negotiating-costs-0.

Bargaining in bad faith cost the hospital a ruling requiring it to pay the union’s costs of successfully negotiating a favorable resolution. [Note: This is not an unusual result. Charging cost to an unsuccessful party encourages good faith in litigation and negotiation, and it is part of many court civil procedural rules.]

Right-to- Work: continuing litigation – no final answers yet
Jurisdiction: Seventh Circuit, Indiana

Sweeney, et al., v. Pence, No. 13‐1264 (7th Cir., 9/2/14):

· CCH URL link to http://hr.cch.com/ELD/SweeneyPence.pdf.

· Franczek Radelet law firm article at http://www.franczek.com/frontcenter-7thCircuit_IN_Right_to_Work.html.

This is a hotly contested area of the law and the litigation continues in both federal and state courts. Litigators should study the law firm article any other such resources.

Summary by the appellate court:

Plaintiff‐Appellants, members and officers of the International Union of Operating Engineers, Local 150, AFL‐CIO (“the Union”) appeal the district court’s dismissal of their suit, arguing that the Indiana Right to Work Act violates their rights under the United States Constitution and is preempted by federal labor legislation.  Because the legislation is not preempted by the scheme of federal labor law and does not violate any constitutional rights, we affirm the district court’s dismissal of the suit.

Title VII: discrimination – race, adverse employment action – reduced responsibilities, dismissal – FRCP 12(b)(6)
Jurisdiction: Fifth Circuit

Thompson v. City of Waco, No. 13-50718, (5th Cir., 9/3/14):

· http://www.ca5.uscourts.gov/opinions%5Cpub%5C13/13-50718-CV0.pdf [enhanced lexis.com version].

· Ogletree Deakins law firm article at http://www.employmentlawmatters.net/2014/09/articles/title-vii/restriction-of-job-responsibilities-even-without-diminished-salary-or-benefits-may-constitute-an-adverse-action-under-title-vii/.

Summary by the appellate court:

Allen Thompson sued the City of Waco for racial discrimination under 42 U.S.C. § 1981 and Title VII. The district court dismissed Thompson’s claims pursuant to Rule 12(b)(6), holding that Thompson failed to allege an adverse employment action. Because Thompson plausibly alleges that he was subject to the equivalent of a demotion, we reverse the district court’s judgment.

Thompson is an African American detective in the Waco Police Department. The Department suspended Thompson and two white detectives based on allegations that they had falsified time sheets. After reinstating the three detectives, the Department imposed written restrictions on Thompson that it did not impose on the two white detectives. The restrictions state that Thompson cannot (1) search for evidence without supervision; (2) log evidence; (3) work in an undercover capacity; (4) be an affiant in a criminal case; (5) be the evidence officer at a crime scene; and (6) be a lead investigator on an investigation. According to Thompson, these restrictions have stripped him of the “integral and material responsibilities of a detective,” and constitute a demotion. Thompson alleges that he “no longer functions as a full-fledged detective; he is, effectively, an assistant to other detectives.” He further alleges that his new position has “significantly different and diminished material responsibilities,” is less prestigious, will hinder his opportunities for advancement, and is less interesting. He no longer uses the skills, education, and experience that he had acquired and regularly used as a detective.

* * *
Because Thompson plausibly alleges an adverse employment action, we REVERSE the district court's judgment and REMAND for further proceedings.

Wage and Hour: prevailing wage - Labor Code § 1771, fabrication location, Russ-Will 

Jurisdiction: California

Sheet Metal Workers’ International Association, Local 104 v. Duncan; Russ Will Mechanical, Inc., (Cal.Ct.App.Dist1.Div2., 8/27/14):

· http://www.courts.ca.gov/opinions/documents/A131489.PDF [enhanced lexis.com version].

· Ogletree Deakins law firm article at http://blog.ogletreedeakins.com/california-appellate-court-rules-that-californias-prevailing-wage-laws-do-not-apply-to-off-site-fabrication/?utm_source=rss&utm_medium=rss&utm_campaign=california-appellate-court-rules-that-californias-prevailing-wage-laws-do-not-apply-to-off-site-fabrication.

Summary by the appellate court:

California’s prevailing wage law generally requires that workers employed on public works be paid the local prevailing wage for work of a similar character. (Lab. Code,1 § 1771.) The question presented by this appeal is whether the prevailing wage law applies to an employee of a subcontractor who fabricates materials for a public works project at a permanent, offsite manufacturing facility that is not exclusively dedicated to the project. We conclude that California law does not require the prevailing wage to be paid to the employee in this circumstance.

ATCA: Alien Tort Claims Act, Kiobel v. Royal Dutch Petroleum, Sarei v. Rio Tinto,
child slaves – harvest cocoa – Ivory Coast, pleading – state a claim – amendments
Jurisdiction: Ninth Circuit

Doe v. Nestle USA, Inc. et al., (9th Cir.):

· (9/4/14, ATCA issues); http://cdn.ca9.uscourts.gov/datastore/opinions/2014/09/04/10-56739.pdf [enhanced lexis.com version].

· (12/19/13, civil practice issues); http://cdn.ca9.uscourts.gov/datastore/opinions/2013/12/19/10-56739.pdf.

· Littler Mendelson law firm article at http://www.littler.com/publication-press/publication/ninth-circuit-case-portends-implications-alien-tort-claims-act-liabili.

This is a complex and evolving area of the law. ATCA litigators and practitioners should study the cases and article.

Summary by the appellate court staff:

Alien Tort Statute
The panel withdrew its order filed December 19, 2013, and appearing at 738 F.3d 1048, and replaced the order with an opinion reversing and vacating the district court’s dismissal of an action under the Alien Tort Statute.
The action was brought by former child slaves who were forced to harvest cocoa in the Ivory Coast. They alleged that the defendant corporations aided and abetted child slavery by providing assistance to Ivorian farmers.
Reaffirming the corporate liability analysis reached by an en banc court in Sarei v. Rio Tinto, PLC, 671 F.3d 736 (9th Cir. 2011), vacated on other grounds by 133 S. Ct. 1995 (2013), the panel held that there is no categorical rule of corporate immunity or liability. Rather, for each ATS claim asserted by the plaintiffs, a court should look to international law and determine whether corporations are subject to the norms underlying that claim. The panel held that the prohibition against slavery was universal and could be asserted against the corporate defendants in this case. The panel held that determining when a corporation can be held liable requires a court to apply customary international law to determine the nature and scope of the norm underlying the plaintiffs’ claim, and domestic tort law to determine whether recovery from the corporation is permissible. The panel left domestic law issues related to corporate liability to be addressed by the district court in the first instance.
The panel next addressed the issue whether the complaint alleged the elements of a claim for aiding and abetting slavery. Applying customary international law, the panel declined to decide whether the required mens rea was knowledge, or whether an ATS defendant must act with the purpose of facilitating the criminal act. The panel concluded that the plaintiffs’ allegations satisfied the more stringent “purpose” standard by suggesting that a myopic focus on profit over human welfare drove the defendants to act with the purpose of obtaining the cheapest cocoa possible, even if it meant facilitating child slavery.
The panel held that the actus reus of aiding and abetting was providing assistance or other forms of support to the commission of a crime, and that international law further required that the assistance offered must be substantial. The panel declined to decide whether the assistance must also be specifically directed towards the commission of the crime. Instead, it remanded to the district court with instructions to allow the plaintiffs to amend their complaint in light of recent decisions of international criminal tribunals addressing the “specific direction” requirement.
The panel also declined to decide whether the plaintiffs’ ATS claim sought an extraterritorial application of federal law that was barred by the Supreme Court’s recent decision in Kiobel v. Royal Dutch Petroleum Co., 133 S. Ct. 1659 (2013). The panel remanded to allow the plaintiffs to amend their complaint in light of Kiobel.
Concurring in part and dissenting in part, Judge Rawlinson wrote that she did not object to remanding to allow the plaintiffs to further amend their complaint in an attempt to state a cause of action under the ATS, as recently interpreted by the Supreme Court in Kiobel. She also agreed that corporations are not per se excluded from liability under the ATS. Unlike the majority, Judge Rawlinson, agreeing with the Second and Fourth Circuits, would definitely and unequivocally decide that the purpose standard applies to the pleading of aiding and abetting liability under the ATS. She dissented from any holding that the plaintiffs had adequately stated a claim under the ATS. 
Religion: First Amendment – immunity from suit – church autonomy doctrine, Celnik v. Congregation B’Nai Israel, NMRA 1-012(B)(6) – failure to state a claim, Bryce v. Episcopal Church in the Diocese of Colo., rooted in religious belief
Jurisdiction: New Mexico

Reeve, et al., v. Texico Conference Association of Seventh-Day Adventists, No. 32,625 (NMCA, 5/28/14);

· http://www.nmcompcomm.us/nmcases/NMCACurrent.aspx/NMCA/2013/NMCA/2013/NMCA/2014/14ca-079.pdf [enhanced lexis.com version].

· 2014-NMCA-079.

Claims of constitutional protections of religion must be rooted in religious belief. 

Summary by the appellate court:

{1} Melissa Galetti (Plaintiff) appeals from the district court’s grant of Defendants’ motion to dismiss for failure to state a claim pursuant to Rule 1-012(B) (6) NMRA. The district court dismissed Plaintiff ’s complaint against the Texico Conference Association of Seventh-Day Adventists (the Conference), Derral W. Reeve, Kim Gillen, and Brenda Conyne because it concluded that Defendants are immune from suit pursuant to the church autonomy doctrine, which is based on the First Amendment. See Celnik v. Congregation B’Nai Israel, 2006-NMCA-039, ¶¶ 10-11, 139 N.M. 252, 131 P.3d 102. We conclude that the district court erred in dismissing Plaintiff ’s complaint. The First Amendment does not immunize every legal claim against a religious institution or its members, but only those claims that are rooted in religious belief. See id.; see also Bryce v. Episcopal Church in the Diocese of Colo., 289 F.3d 648, 657 (10th Cir. 2002). As pled, Plaintiff ’s claims are not rooted in religious belief and thus do not implicate the First Amendment as a matter of law. We reverse the dismissal of Plaintiff’s complaint and remand for further proceedings. 
Workplace Safety: OSHA – preemption, California Unfair Competition Law – Business and Professions Code § 17200

Jurisdiction: California

Solus Industrial Innovations LLC v. Superior Court, No. G047661(Cal.Ct.App.Dist4.Div3., 9/22/14):

· http://www.courts.ca.gov/opinions/documents/G047661A.PDF [enhanced lexis.com version].

· Shaw Valenza law firm article at http://shawvalenza.blogspot.com/2014/09/court-of-appeal-federal-osha-preempts.html.

As broad as the UCL is, if a plaintiff can prove unlawful, unfair, or fraudulent acts were committed, then injunctive relief and restitution are available. However, in this case the appellate found that OSHA preempted California law.

Summary by the appellate court:

In this case we are called on to determine whether federal law preempts the effort by a district attorney to recover civil penalties under California’s Unfair Competition Law (UCL) (Bus. & Prof. Code, § 17200 et seq.) based on an employer’s alleged violation of workplace safety standards. Petitioners Solus Industrial Innovations, Emerson Power Transmission Corp., and Emerson Electric Co. (collectively Solus) contend the trial court erred by overruling their demurrer to two causes of action filed against them by Respondent, the Orange County District Attorney, alleging a right to recover such penalties. Solus argues that federal workplace safety law (Fed/OSHA) preempts any state law workplace safety enforcement mechanism which has not been specifically incorporated into the state workplace safety plan approved by the U.S. Secretary of Labor (the Secretary).

Ruling of the appellate court:

In light of our determination that state regulation of workplace safety standards is explicitly preempted by federal law under the OSH Act, and that consequently California is entitled to exercise its regulatory power only in accordance with the terms of its federally approved workplace safety plan, we conclude the district attorney cannot presently rely on the UCL to provide an additional means of penalizing an employer for its violation of workplace safety standards.

As can be seen from the these two excerpts, practitioners and litigators need to study the case and the law firm article for a detailed explanation of how the appellate court analyzed the intricacies of California law in reaching its decision.

Title VII, ADEA, EPA: adverse employment action, litigation issues
· Discrimination: race discrimination, age discrimination, pay, retaliation, right-to-sue letter – dismissal with prejudice

· Statutes: Colorado Anti-Discrimination Act, Colorado Open Records Act.

· Torts: legal malpractice, defamation
· Litigation: omitted party – failure to state a claim – FRCP 12(b)(6), In Forma Pauperis
Jurisdiction: Tenth Circuit, Colorado

Benton v. Town of South Fork, et al., No. 14-1127 (10th Cir., 9/24/14); http://www.ca10.uscourts.gov/opinions/14/14-1127.pdf [enhanced lexis.com version].

Summary by the appellate court:

Mr. Denny Benton is a former police officer who was forced to resign from the Police Department for the Town of South Fork. In the amended complaint, he alleges race discrimination, age discrimination, retaliation, legal malpractice, defamation, and failure to release records. The district court summarily dismissed the action.
Mr. Benton appeals and seeks leave to proceed in forma pauperis. We grant leave to proceed in forma pauperis. In the appeal, we affirm in part and remand in part. We affirm the dismissal on the claims involving race discrimination, age discrimination, and retaliation. The court failed to acknowledge state claims under the Colorado Anti-Discrimination Act and the Colorado Open Records Act. But, these claims were facially deficient; thus, any error in failing to address these claims would not have been prejudicial. We would be left with two state-law claims not discussed by the district court: legal malpractice and defamation. We remand for the district court to address these claims in the first instance. 
NLRB: Beck obligations, new employee notification – timing 
Jurisdiction: All

United Food & Commercial Workers Local 700, 361 NLRB No. 39 (9/10/14):

· http://mynlrb.nlrb.gov/link/document.aspx/09031d458188496a [enhanced lexis.com version]. 

· Jackson Lewis law firm article at http://www.jacksonlewis.com/resources.php?NewsID=4961.

Background: Communications Workers of America v. Beck, 487 U.S. 735 (1988) involved a union, and it held that unions are authorized by statute to collect from non-members only those fees and dues necessary to perform its duties as a collective bargaining representative. Its reasoning was that employees who benefit from union negotiations ought to pay for the union’s efforts on behalf of all employees involved in the matter, i.e., no “free ride”. Deductions from non-union employee pay are referred to as “reduced fees and dues” because those employees are not charged for all other union activities.

Board introduction:
This case concerns the timing of a union’s notification to employees subject to a union-security clause of the specific amount of reduced fees and dues they would pay if they become nonmembers and object to paying for union activities not germane to its duties as their collective- bargaining representative. Under established Board precedent, a union is not required to calculate and provide such detailed information until an employee elects nonmember status and then takes the additional step of objecting to paying for nonrepresentational expenses. Here, the Union properly relied on that precedent when it did not advise the Charging Party of the specific amount of the reduced dues and fees applicable to nonmember objectors upon her hire by Kroger Limited Partnership (Employer), but did timely provide her with that information once she resigned her membership and requested objector status. 
Title VII, Public Sector: sex, race, religion, adverse employment action – “legitimate, no “property interest in job”, retaliation, McDonnell Douglas  – “nondiscriminatory reasons for discharging”, failure of proof – summary judgment dismissal affirmed

Jurisdiction: Tenth Circuit

Stewart v. State of Oklahoma, et al., No. 14-6010 (9/25/14); http://www.ca10.uscourts.gov/opinions/14/14-6010.pdf.

The ruling in this case depended on its unique facts and no new law was involved.

Title VII, ADA:

· Discrimination:

· race, gender

· adverse employment action – failure to promote

· Litigation:

· untimely, limitation of actions – statute of limitations

· pro se

· standing

· subject matter jurisdiction

· real party at interest

· judicial estoppel

· bankruptcy

· summary judgment dismissal affirmed

· costs award

Jurisdiction: Tenth Circuit

Smith v. United Parcel Service, Nos. 13-1483 & 14-1129 (10th Cir., 9/5/14);

http://www.ca10.uscourts.gov/opinions/13/13-1483.pdf [enhanced lexis.com version].

This case was tired  unsuccessfully a few times by the plaintiff himself, and this decision is based on the unique facts involved. However, it may contain some useful analysis helpful to litigators representing either plaintiffs or defendants.

FEHA: fitness for duty (FFD) examination – "job-related  and consistent with business necessity", coworker safety – fear – angry confrontations – rage

Jurisdiction: California

Kao v. The University of San Francisco et al., No. A135750 (Cal.Ct.App.Dist1.Div3, 9/2/14):

· http://www.courts.ca.gov/opinions/documents/A135750.PDF [enhanced lexis.com version].

· Shaw Valenza law firm article at http://shawvalenza.blogspot.com/2014/09/court-of-appeal-employers-fitness-for.html.

The employee contended the FFD examination was a medical exam prohibited by the FEHA because argued that the FFD could not be job-related or necessary without the University's first engaging in the "interactive process" that is part of the "reasonable accommodation" process. However, the appellate court disagreed.

 Summary by the appellate court:

Plaintiff John S. Kao sued the University of San Francisco (USF) for violations of the Fair Employment and Housing Act (Gov. Code, § 12900 et seq. (FEHA)), the Unruh Civil Rights Act (Civ. Code, § 51 et seq.), and the Confidentiality of Medical Information Act (Civ. Code, § 56 et seq.) in connection with the events surrounding his termination as a professor at USF. He also asserted causes of action against USF for violation of his right to privacy (Cal. Const., art. 1, § 1), and against USF and its Assistant Vice President for Human Resources, Martha Peugh-Wade, for defamation.
USF directed Kao to have a fitness-for-duty examination after faculty members and school administrators reported that his behavior was frightening them, and the university terminated his employment when he refused to participate in the examination. The court granted a nonsuit against Kao on the defamation cause of action, and a jury ruled against him on his other claims. Kao contests the judgment on multiple grounds, but his principal contention is that USF could not lawfully require the examination. We disagree and affirm the judgment for USF.

Wage and Hour: FLAS, California law, class certification – FRCP 23(a)(2) – commonality requirement, due process
Jurisdiction: Ninth Circuit, California

Jimenez, et al. v. Allstate Insurance Company, No. 12-56112 (9th Cir., 8/314):

http://case.lawmemo.com/9/jimenez.pdf [enhanced lexis.com version].

Shaw Valenza law firm article at http://shawvalenza.blogspot.com/2014/09/9th-circuit-upholds-statistical.html.

In 2005, Allstate reclassified its adjusters to non-exempt and from time sheets or work clocks to payment based on a set standard of eight hours per day on a 40-hour week. About 800 adjusters claimed unpaid wages for off-the-clock work performed.

Summary by the court staff:

Class Certification
The panel affirmed the district court’s grant of class certification to about 800 Allstate Insurance Company employees in California who alleged that Allstate had a practice or unofficial policy of requiring its claim adjusters to work unpaid off the-the-clock overtime in violation of California law.
The panel held that the district court did not abuse its discretion in applying Fed. R. Civ. P. 23(a)(2)’s commonality requirement.
The panel also held that the class certification order did not violate Allstate’s due process rights. Specifically, the panel held that the class certification order preserved Allstate’s opportunity to raise any individualized defenses at the damages phase, and that the district court’s approval of statistical modeling did not violate Allstate’s due process rights. 

Wage and Hour: minimum wage and/or overtime liability, joint employer class actions - "joint employer doctrine", Washington Minimum Wage Act (WMWA) – 49.46 RCW, FLSA standard adopted – 29 U.S.C. §§ 201-219, opt-out provision
Jurisdiction: Washington

Becerra v. Expert Janitorial, LLC, No. 89534 (WASC, 8/7/14):

· http://www.courts.wa.gov/opinions/pdf/895341.pdf [enhanced lexis.com version].

· 2014 Wash. LEXIS 603

· Littler Mendelson articles at http://www.littler.com/publication-press/publication/washington-supreme-court-decision-may-spur-joint-employer-class-action and http://www.littler.com/publication-press/publication/washington-supreme-court-decision-may-spur-joint-employer-class-action#sthash.MyrjrrhC.dpuf.

When courts find the precedents of other courts persuasive and follow them, welcome uniformity of reasoning and results. In this case the Washington Supreme Court used the FLSA's "economic reality test” and the nonexclusive list of factors articulated in Torres-Lopez v. May, 111 F.3d 633, 638 (9th Cir. 1997). Because of the details involved and the helpful factors provided in this first-impression opinion, reading the law firm article is recommended.

Summary by it Supreme Court:

The plaintiffs before us worked as night janitors for subcontractors in various Puget Sound Fred Meyer grocery stores. They allege that they regularly worked well over 40 hours per week without being paid either minimum wage or overtime as required by Washington's Minimum Wage Act (MWA), chapter 49.46 RCW. The merits of their action are not currently at issue. Rather, at issue is whether Fred Meyer Stores Inc. and Expert Janitorial LLC are joint employers of the janitors for purposes of the act. The MW A is based on the federal Fair Labor Standards Act of 1938 (FLSA), 29 U.S.C. §§ 201-219, and we look to FLSA jurisprudence in interpreting it. While this court has never specifically held that the "joint employer" doctrine is a viable theory under the MW A, consistent with the interpretations of the FLSA, liability under minimum wage laws may extend to 'joint employers" · even when there is no formal employment relationship. The trial court dismissed the plaintiffs' joint employer claims against Fred Meyer and Expert, a middleman, at summary judgment. We find that summary judgment was improperly granted on this record and remand for further proceedings consistent with this opinion. 
NLRB: protected concerted activity, online behavior, “like”, NLRA § 7
Jurisdiction: All

Three D, LLC d/b/a Triple Play Sports Bar and Grille, 361 NLRB No. 31 (8/22/14):

· http://mynlrb.nlrb.gov/link/document.aspx/09031d4581862ac8 [enhanced lexis.com version].

· Ogletree Deakins law firm article at http://blog.ogletreedeakins.com/protected-concerted-activity-on-facebook-the-nlrb-likes-this/?utm_source=rss&utm_medium=rss&utm_campaign=protected-concerted-activity-on-facebook-the-nlrb-likes-this.

· Jackson Lewis Law firm article at http://www.jacksonlewis.com/resources.php?NewsID=4945.

[image: image2.jpg]n!nbLike




               Danger, Will Robinson, danger!

· URL link for more such images at http://www.bing.com/images/search?q=facebook+like+button&id=985D6FB8CCC0BC586EB63DB289F1DEBD9F7A76CD&FORM=IQFRBA.

There is a possibility that under some circumstances merely clicking on “Like” (or perhaps a similar type feature) might be characterized by the Board as protected concerted activity. This area of the law is becoming as dangerous as tap dancing in a minefield, so study these types of cases and the law firm articles and also get expert assistance and advice.

Whistleblower: Wall Street Reform and Consumer Protection Act (Dodd-Frank), extraterritorial application – foreign worker – all event outside USA – no protection, no “clear congressional intent”
Jurisdiction: Second Circuit

Liu Meng-Lin v. Siemens AG, No. 13-4385 (2nd Cir., 8/14/14):

· http://www.ca2.uscourts.gov/decisions/isysquery/15568b19-e3d0-480b-b43d-29129844a077/1/doc/13-4385_opn.pdf#xml=http://www.ca2.uscourts.gov/decisions/isysquery/15568b19-e3d0-480b-b43d-29129844a077/1/hilite/ [enhanced lexis.com version].

· Fisher Phillips law firm article at http://www.crossborderemployer.com/post/2014/09/08/Court-Denies-Extraterritorial-Application-of-the-Dodd-Frank-Acts-Whistleblowing-Provisions.aspx.

Summary by the appellate court:

Plaintiff‐appellant Liu Meng‐Lin sued defendant‐appellee Siemens AG (“Siemens”), his former employer, alleging that Siemens retaliated against him in response to his disclosures of alleged corrupt conduct, and that Siemens thereby violated the whistleblower antiretaliation provision of the Dodd‐Frank Act, 15 U.S.C. § 78u‐6(h)(1). The United States District Court for the Southern District of New York (William H. Pauley, III, Judge) granted Siemens’s motion to dismiss with prejudice, holding that the antiretaliation provision does not apply extraterritorially, and that, on the facts alleged by Liu, the complaint sought an extraterritorial application of the statute. Because a statute is presumed, in the absence of clear congressional intent to the contrary, to apply only domestically, and because there is no evidence that the antiretaliation provision is intended to have extraterritorial reach, we conclude that that provision does not apply extraterritorially. We furthermore conclude that because Liu’s complaint alleges that he was a non‐citizen employed abroad by a foreign company, and that all events allegedly giving rise to liability occurred outside the United States, applying the antiretaliation provision to these facts would constitute an extraterritorial application of the statute. 
Arbitration:  at-will, employer able to modify agreement – illusory, continued employment – insufficient consideration
Jurisdiction: Missouri

Baker v. Bristol Care, Inc., et al., No. SC93451 (MOSC, 8/19/14):

· http://www.courts.mo.gov/file.jsp?id=77100 [enhanced lexis.com version].

· Littler Mendelson law firm article at http://www.littler.com/publication-press/publication/missouri-courts-scrutinize-employment-arbitration-agreements.

Summary by its Supreme Court:

Bristol Care Inc. and David Furnell (Appellants) appeal an order overruling their motion to compel arbitration. They contend that the circuit court erred by not compelling arbitration because the arbitration agreement between Bristol and its employee, Carla Baker, is valid and enforceable.

This Court affirms the circuit court’s order because there was no consideration to create a valid arbitration agreement.1 First, Baker’s continued at-will employment does not provide consideration for the arbitration agreement. Second, the fact that Bristol retroactively could modify, amend or revoke the agreement means that Bristol’s promise to arbitrate is illusory and does not constitute consideration for Baker’s agreement to arbitrate.
* * *
1 The lack of an enforceable arbitration agreement between Bristol and Baker renders it unnecessary to consider the remaining points on appeal. Those points consist of Appellants’ argument that the agreement was not unconscionable and that it did not apply to Furnell as Bristol’s president.
NLRB: Facebook, “liking”, protected activity – concerted
 Jurisdiction: All

Triple Play Sports Bar and Grille, 361 NLRB No. 31 (8/22/14):

· http://mynlrb.nlrb.gov/link/document.aspx/09031d4581862ac8 [enhanced lexis.com version].

· Fredrikson Byron law firm article at http://www.networkedlawyers.com/nlrb-says-%E2%80%9Cliking%E2%80%9D-a-post-on-facebook-constitutes-protected-activity/.

Read the case and the law firm article for an explanation of this complex social medial problem and where the Board seems to be headed with social media activity.

· Is “liking” a post a protected activity?

· Had the employee who “liked” the post lost the NLRA’s protection if the original posting was unprotected disparagement?

NLRB: “Write Line” analysis, emails to supervisor – tone – disrespect, adverse employment action, protected activity – concerted
Jurisdiction: All

Hitachi Capital America Corp. and Virginia Kish, 361 NLRB No. 19 (2014)

· http://mynlrb.nlrb.gov/link/document.aspx/09031d458183c97d.

· Littler Mendelson law form articles at http://www.littler.com/labor-relations-counsel/nlrb-addresses-collective-we and http://www.littler.com/labor-relations-counsel/nlrb-addresses-collective-we#sthash.mNQxqKFm.dpuf [enhanced lexis.com version].

Must employers and human resources become expert grammarians when interpreting whether an email or a series of them have a disrespectful tone? Once again, read the case and the law firm articles for an explanation of this complex social medial problem and where the Board seems to be headed with social media activity.

[FYI: Write Line case at http://www.gibbonslaw.com/files/Wright-Line-nlrb-1980.pdf.] [enhanced lexis.com version]
NLRB: sick leave policy, protests – criticism – limits, public health, NLRA § 8(a)(3), adverse employment action
Jurisdiction: All

MikLin Enterprises, D/B/A Jimmy John’s, 361 NLRB No. 27 (8/21/14):

· http://mynlrb.nlrb.gov/link/document.aspx/09031d4581854723 [enhanced lexis.com version].

· Franczek Radelet law firm article at http://www.franczek.com/frontcenter-MikLinEnterprises.html.

The conduct in question:

· taking adverse employment action against its employee who criticized their employer in public - distributing posters implying that the franchisee’s sick leave policy would lead to customers getting sick from the franchisee’s food, and

· the company encouraged employees, supervisors and managers to use social media to harass union supporters.

Franchise: avoiding risk, independent contractor status, agency, harassment, liability – imputed – vicarious, control – “means and manner” of the operations, “totality of circumstances”
Jurisdiction: California

Patterson v. Domino‘s Pizza, LLC, et al., No. S204543 (CASC, 8/18/14):

· http://www.courts.ca.gov/opinions/documents/S204543.PDF [enhanced lexis.com version].

· Ogletree Deakins law firm articles at http://www.ogletreedeakins.com/publications/2014-08-01/california-eauthority and http://blog.ogletreedeakins.com/the-franchise-system-in-peril-joint-employer-status-and-the-nlrb/?utm_source=rss&utm_medium=rss&utm_campaign=the-franchise-system-in-peril-joint-employer-status-and-the-nlrb.

· Shaw Valenza law firm article at http://shawvalenza.blogspot.com/2014/08/california-supreme-court-franchisor-may.html.

· Gordon Rees Scully Mansukhani, LLP law firm article at http://www.gordonrees.com/publications/2014/franchisors-employment-actions.

· Littler Mendelson law firm article at http://www.littler.com/publication-press/publication/whos-control-here-californias-supreme-court-establishes-new-standards-.
· Jackson Lewis law firm article at http://www.jacksonlewis.com/resources.php?NewsID=4946.

Summary by its Supreme Court:

Franchising, especially in the fast-food industry, has become a ubiquitous, lucrative, and thriving business model. This contractual arrangement benefits both parties. The franchisor, which sells the right to use its trademark and comprehensive business plan, can expand its enterprise while avoiding the risk and cost of running its own stores. The other party, the franchisee, independently owns, runs, and staffs the retail outlet that sells goods under the franchisor‘s name. By following the standards used by all stores in the same chain, the self-motivated franchisee profits from the expertise, goodwill, and reputation of the franchisor.
In the present case, a male supervisor employed by a franchisee allegedly subjected a female subordinate to sexual harassment while they worked together at the franchisee‘s pizza store. The victim, who is the plaintiff herein, sued the franchisor, along with the harasser and franchisee. The plaintiff claimed that because the franchisor was the ―employer‖ of persons working for the franchisee, and because the franchisee was the ―agent of the franchisor, the latter could be held vicariously liable for the harasser‘s alleged breach of statutory and tort law.

The trial court granted summary judgment for the franchisor on the ground the requisite employment and agency relationships did not exist. The Court of Appeal disagreed, and reversed the judgment of the trial court.
We granted review to address the novel question dividing the lower courts in this case: Does a franchisor stand in an employment or agency relationship with the franchisee and its employees for purposes of holding it vicariously liable for workplace injuries allegedly inflicted by one employee of a franchisee while supervising another employee of the franchisee? The answer lies in the inherent nature of the franchise relationship itself.

Over the past 50 years, the Courts of Appeal, using traditional ―agency‖ terminology, have reached various results on whether a franchisor should be held liable for torts committed by a franchisee or its employees in the course of the franchisee‘s business. In analyzing these questions, the appellate courts have focused on the degree to which a particular franchisor exercised general ―control over the ―means and manner of the franchisee’s operations.

Meanwhile, franchising has seen massive growth. A franchisor, which can have thousands of stores located far apart, imposes comprehensive and meticulous standards for marketing its trademarked brand and operating its franchises in a uniform way. To this extent, the franchisor controls the enterprise. However, the franchisee retains autonomy as a manager and employer. It is the franchisee who implements the operational standards on a day-to-day basis, hires and fires store employees, and regulates workplace behavior.

Analysis of the franchise relationship for vicarious liability purposes must accommodate these contemporary realities. The imposition and enforcement of a uniform marketing and operational plan cannot automatically saddle the franchisor with responsibility for employees of the franchisee who injure each other on the job. The contract-based operational division that otherwise exists between the franchisor and the franchisee would be violated by holding the franchisor accountable for misdeeds committed by employees who are under the direct supervision of the franchisee, and over whom the franchisor has no contractual or operational control. It follows that potential liability on the theories pled here requires that the franchisor exhibit the traditionally understood characteristics of an ―employer or ―principal; i.e., it has retained or assumed a general right of control over factors such as hiring, direction, supervision, discipline, discharge, and relevant day-to-day aspects of the workplace behavior of the franchisee‘s employees. (See Vernon v. State of California (2004) 116 Cal.App.4th 114, 124 (Vernon) [considering ―the totality of circumstances‘ that reflect upon the nature of the work relationship of the parties‖].)

Here, the franchisor prescribed standards and procedures involving pizza-making and delivery, general store operations, and brand image. These standards were vigorously enforced through representatives of the franchisor who inspected franchised stores. However, there was considerable, essentially uncontradicted evidence that the franchisee made day-to-day decisions involving the hiring, supervision, and disciplining of his employees. Plaintiff herself testified that after the franchisee hired her, she followed his policy, and reported the alleged sexual harassment to him. The franchisee suspended the offender. Nothing contractually required or allowed the franchisor to intrude on this process.

Plaintiff highlights the franchisee‘s testimony that a representative of the franchisor said the harasser should be fired. But, consistent with the trial court‘s ruling below, any inference that this statement represented franchisor ―control‖ over discipline for sexual harassment complaints cannot reasonably be drawn from the evidence. The uncontradicted evidence showed that the franchisee imposed discipline consistent with his own personnel policies, declined to follow the ad hoc advice of the franchisor‘s representative, and neither expected nor sustained any sanction for doing so.

For these reasons, we will reverse the Court of Appeal‘s decision overturning the grant of summary judgment in the franchisor‘s favor.

Trade Secrets: Tennessee’s Uniform Trade Secret Act (TUTSA), definitions – legislative preemption – common law

Jurisdiction: Tennessee

Ram Tool & Supply Co., Inc. v. HD Supply Construction Supply, Ltd., No. (TNCA, 8/19/14):

· http://www.tncourts.gov/sites/default/files/ramtoolsupply.opn_.pdf [enhanced lexis.com version].

· Ogletree Deakins law firm article at http://blog.ogletreedeakins.com/tennessee-court-of-appeals-issues-new-guidance-on-trade-secret-issues/?utm_source=rss&utm_medium=rss&utm_campaign=tennessee-court-of-appeals-issues-new-guidance-on-trade-secret-issues.

The state appellate court became the first state court to adopt the reasoning in the federal court opinion of Hauck Manufacturing Co. v. ASTEC Industries, Inc., 375 F.Supp.2d 649 (ED.TN S2004) [enhanced lexis.com version].

Summary by the appellate court:

The parties in this case are competitors. The defendant company opened a branch in Nashville and began competing with the plaintiff; the defendant company hired employees away from the plaintiff and it allegedly worked with a now-former employee of the plaintiff to obtain plaintiff’s confidential information. The plaintiff filed suit alleging, among other things, breach of the fiduciary duty of loyalty by unlawfully recruiting, aiding and abetting such breach, and conspiracy to unlawfully recruit. The trial court granted summary judgment in favor of the defendants, finding the plaintiff’s claims preempted by the Tennessee Uniform Trade Secrets Act (“TUTSA”). We affirm in part and reverse in part and we remand for further proceedings. Specifically, we find preempted by TUTSA, Ram Tool’s common law breach of fiduciary duty/loyalty claim–and its derivative claims–insofar as they are based upon the misappropriation of trade secrets. However, we find Ram Tool’s common law breach of fiduciary duty/loyalty claim–and its derivative claims–insofar as they are not grounded in the misappropriation of trade secrets, are not preempted by TUTSA; summary judgment was improperly granted as to these claims. 
Title VII: sex discrimination, adverse employment actions – promotions, disparate impact, disparate treatment, class action – similarly situated, statistical evidence – expert testimony, summary judgment dismissal

Jurisdiction: Tenth Circuit

Tabor, et al. v. Hilti, Inc., et al., No. 
 (10th Cir., 9/2/14); http://www.ca10.uscourts.gov/opinions/13/13-5114.pdf [enhanced lexis.com version].

This case provides a good examination of a number of factors considered by the trial and appellate courts in concluding that the claims of the two female employees failed for lack of sufficient evidence showing discrimination and/or proof of it.

Issues [from the opinion – edited for ease of reading]:

· Tabor:

· claimed that . . . Hilti’s Global Development and Coach Process (the GDCP) caused a disparate impact on a protected group, specifically female employees seeking promotions from customer service jobs to outside sales Account Manager positions.

· She also had the . . . burden to show that she was “personally [a] victim of discrimination by the challenged employment practice.”

· Gray: 

· On remand, the district court entered summary judgment against Ms. Gray on her disparate impact claim, holding there was “no genuine dispute that [she] was unqualified for promotion based on criteria not connected to the GDCP system.”

· On remand, the district court entered summary judgment against Ms. Gray on her disparate impact claim, holding there was “no genuine dispute that [she] was unqualified for promotion based on criteria not connected to the GDCP system.”

Summary by the appellate court:

Ronica R. Tabor and Dacia S. Gray filed claims under Title VII of the Civil Rights Act of 1964, alleging sex discrimination by Hilti, Inc. and Hilti of America, Inc. (collectively, Hilti). Ms. Tabor appeals the district court’s judgment in favor of Hilti, following separate bench and jury trials on her claims asserting disparate impact and disparate treatment. Ms. Gray appeals the district court’s grant of summary judgment to Hilti on her disparate impact claim.
Exercising jurisdiction under 28 U.S.C. § 1291, we affirm. 
ADA: Section III
· Applicability: public accommodations and commercial facilities – disabled shoppers – access  to stores
· Litigation: nationwide class, , violations - injunctions

Jurisdiction: Tenth Circuit

Is a popular national clothing retailer subject to the public access provisions of the Act? 

Though not an employment law case, it might be of interest to employers on related issues of disability discrimination.

Summary by the appellate court:

Defendants–Appellants Abercrombie & Fitch Co., Abercrombie & Fitch Stores, Inc., and J.M. Hollister LLC, d/b/a Hollister Co. (collectively, Abercrombie)1 appeal from several orders by the district court holding that Hollister clothing stores violate the Americans with Disabilities Act (ADA). First, Abercrombie challenges the district court’s holding that the Plaintiffs have Article III standing. See Colo. Cross-Disability Coal. v. Abercrombie & Fitch Co., 957 F. Supp. 2d 1272, 1277 (D. Colo. 2013). Second, it challenges the court’s certification of a nationwide class of disabled persons who shop at Hollister stores. See Colo. Cross-Disability Coal. v. Abercrombie & Fitch Co., No. 09-cv-02757, 2012 WL 1378531 (D. Colo. 2012). Third, it challenges the court’s holding that entrances at many Hollister stores violate Title III of the ADA. See Abercrombie & Fitch Co., 957 F. Supp. 2d at 1283. Finally, it challenges the court’s entry of a permanent injunction remedying those violations. See Colo. Cross-Disability Coal. v. Abercrombie & Fitch Co., No. 09-cv-02757, 2013 WL 6050011 (D. Colo. 2013).

Our jurisdiction arises under 28 U.S.C. § 1291, and we affirm in part, reverse in part, and remand for further proceedings.

Arbitration: class action decision – arbitrator decides 

Jurisdiction: California

Sandquist v. Lebo Automotive, Inc., No. B244412 (Cal.Ct.App.Dist2.Div7, 7/22/14):

http://www.courts.ca.gov/opinions/documents/B244412.PDF [enhanced lexis.com version].

Ogletree Deakins law firm article at http://blog.ogletreedeakins.com/california-court-determines-arbitrator-must-decide-whether-class-claims-are-subject-to-arbitration-agreement/?utm_source=rss&utm_medium=rss&utm_campaign=california-court-determines-arbitrator-must-decide-whether-class-claims-are-subject-to-arbitration-agreement.

The employee signed an arbitration agreement. He sued alleging individual claims as well as class action claims. The trial court ordered him to take his individual claims to arbitration, and the arbitrator was to decide if the class claims were also to be arbitrated.

Summary by the appellate court:

In this class action, plaintiff Timothy Sandquist purports to appeal from the trial court’s August 14, 2012 order granting defendants’ motion to compel him to arbitrate his individual claims, as well as defendants’ motion to dismiss all class claims without prejudice. Although this order is not appealable, we liberally construe Sandquist’s notice of appeal to include the trial court’s October 5, 2012 order dismissing his class claims with prejudice, which is appealable under the death knell doctrine. Limiting our review to Sandquist’s challenges to the order dismissing the class claims, we agree with Sandquist that the trial court erred by deciding the issue whether the parties agreed to class arbitration, and that the court should have submitted the issue to the arbitrator. Therefore, we reverse. 
Non-Competition: enforcement, continued employment – insufficient consideration

Jurisdiction: Kentucky

Creech, Inc. v. Brown, No. 2012-SC-000651-DG (KYSC, 6/19/14):

· Jackson Lewis:

· citation at http://www.noncompetereport.com/files/2014/09/Charles-T.-Creech-Inc.-v.-Brown.pdf [enhanced lexis.com version].

· law firm article at http://www.noncompetereport.com/2014/09/02/kentucky-high-court-nixes-non-compete-supported-only-by-continued-employment/.

· 2014 Ky. LEXIS 233.

Continued employment alone is insufficient consideration to support an agreement not to compete. The employee had been with the company 18 years. Important factors:

· the owner stated that the employee needed to sign it in order to get [the owner’s] daughter off our backs,

· the employee wasn’t told that his continued employment was contingent on signing the agreement, and

· he received no other consideration for signing.

Public Sector, Civil Rights: 42 U.S.C. § 1983, adverse employment action – demotion, procedural due process, personally responsible, statute of limitations, summary judgment dismissal, state law claims – continuing jurisdiction denied
Jurisdiction: Tenth Circuit

Robbin v. City of Santa Fe, et al., No. 13-2030 (10th Cir., 9/3/14);

http://www.ca10.uscourts.gov/opinions/13/13-2030.pdf [enhanced lexis.com version].

Summary by the appellate court:

This is a 42 U.S.C. § 1983 action, with related state law claims, brought by former Police Captain Anthony Robbin, who claims that his constitutional procedural due process rights were violated when he was demoted from the rank of captain at the Santa Fe, New Mexico Police Department without proper procedural protections. We agree with the district court’s grant of summary judgment in favor of then-Acting City Manager Galen Buller. Mr. Robbin did not state a §1983 claim against Mr. Buller because he did not show that Mr. Buller was personally responsible for Mr. Robbin’s deprivation, and alternatively, the statute of limitations had run on Mr. Robbin’s claims against Mr. Buller. We uphold the district court’s grant of summary judgment for then-Interim Police Chief Ray Rael, on the grounds of qualified immunity, because a reasonable official could have concluded that Mr. Robbin was an exempt officer without the procedural protections Mr. Robbin claims he was due, and because Mr. Robbin forfeited his argument that Defendant Rael acted without the authority under municipal law to demote exempt employees. We thus AFFIRM the district court’s grant of summary judgment to these two defendants, and given that conclusion, we AFFIRM the district court’s decision not to retain jurisdiction over Mr. Robbin’s state law claims. 
Intentional infliction of Emotional Distress: workers’ compensation – preemption 
Jurisdiction: California

Yau v. Santa Margarita Ford, Inc., et al., G048013 consol. w/G048343 (Cal.Ct.Dist4,Div3, 8/26/14):

· http://www.courts.ca.gov/opinions/documents/G048013.PDF [enhanced lexis.com version].

· Shaw Valenza law firm article at http://shawvalenza.blogspot.com/2014/09/court-of-appeal-finally-holds-workers.html.

This opinion affirmed in part and reversed in part judgments of the Superior Court of Orange County, and remanded [returned] the case for further proceeding. The important factor here that no cause of action for intentional infliction of emotional distress is available separate from the wrongful termination claim. California workers’ compensation law covers physical and emotional injuries sustained in the course and scope of employment, which means that law generally preempts such independent causes of action.

From the opinion [edited for ease of reading]:

EDDIE Yau filed a complaint against his former employer, Santa Margarita Ford, alleging a cause of action for wrongful termination in violation of public policy. Yau alleged he was terminated after complaining to Santa Margarita Ford’s management about fraudulent warranty repair claims being submitted to Ford Motor Company (Ford). Yau also alleged an intentional infliction of emotional distress cause of action against individual defendants who were his coworkers and supervisors, and the owner of Santa Margarita Ford.
The trial court sustained demurrers without leave to amend and dismissed the action, entering separate judgments for Santa Margarita Ford and the individual defendants. We conclude Yau adequately pleaded his wrongful termination cause of action and therefore the judgment in favor of Santa Margarita Ford must be reversed and the matter remanded as to that cause of action. We conclude the trial court correctly dismissed the intentional infliction of emotional distress cause of action, and the judgment in favor of the individual defendants is affirmed.

Non-compete, Confidentiality: entirely superseding – subsequent   agreement –prior term, mutual mistake rejected 
Jurisdiction: Georgia

Mapei Corporation v. Prosser, A14A0368 (Ga.Ct.App.Div2, 7/9/14):

· https://efast.gaappeals.us/download?filingId=0bb85417-d708-4add-baba-5bb376fb08e9 [enhanced lexis.com version].

· Jackson Lewis law firm URL link http://www.noncompetereport.com/files/2014/09/Mapei-Corporation-v.-Prosser.pdf

· Jackson Lewis law firm article at http://www.noncompetereport.com/2014/09/03/learning-the-hard-way-non-competes-and-subsequent-agreements/.

The subsequent agreement omitted the covenant not to compete, and thus the employer’s claim failed.

Summary by the appellate court:

MAPEI Corporation sued former employee Stephen Prosser for violation of a contractual non-compete covenant. Finding that the agreement containing that noncompete covenant had been superseded by a subsequent agreement which covered substantially the same subject matter, contained a superseding-agreement clause, but omitted the non-compete covenant, the trial court granted summary judgment to Prosser. MAPEI appeals, arguing that the trial court erred in finding that the agreement omitting the non-compete covenant superseded the agreement containing that covenant. Specifically MAPEI argues that the agreement containing the noncompete covenant was revived by Prosser’s subsequent conduct: by his delivery to MAPEI’s representative of the previously-executed agreement containing the non compete covenant or by his acceptance of compensation. Alternatively MAPEI invokes the doctrine of mutual mistake. And it argues that, even if most of the agreement containing the non-compete covenant is superceded, the non-compete covenant itself survives. We are not persuaded. We find this case to be controlled by the fundamental principle that a contract is formed upon the parties’ assent to its terms. OCGA §§ 13-3-1, 13-3-2. We agree with the trial court that Prosser’s execution of the agreement omitting the non-compete covenant created a contract entirely superseding the one containing that covenant, and we therefore affirm. 
FEHBA:  Federal Employees Health Benefits Act – 5 U.S.C. §§ 8901-8914, lack of

jurisdiction
Jurisdiction: Tenth Circuit

Porta v. United States Office Of Personnel Management, No. 13-2207 (10th Cir., 9/4/14) [enhanced lexis.com version];

Factors involved:

· Standard Option of the Blue Cross and Blue Shield Service Benefit Plan (“Plan”)

· diagnosed with lung cancer

· personal liability for excess over coverage, catastrophic protection maximum

· denial of benefits

· administrative review – untimely request

Summary judgment dismissal affirmed.

FMLA: attendance policy, adverse employment action, rights – interference, retaliation
· Evidence: incapacitation – “each day”, expert testimony unnecessary

· Leave: estimated duration – possibly exceeding – medical form, changed circumstance - recertification 

Jurisdiction: Seventh Circuit

Hansen v. Fincantieri Marine Group, No. No. 13-3391 (7th Cir., 8/18/14) [enhanced lexis.com version]: 

· Littler Mendelson law firm articles at http://www.littler.com/publication-press/publication/estimate-just-seventh-circuit-highlights-several-important-lessons-emp and http://www.littler.com/publication-press/publication/estimate-just-seventh-circuit-highlights-several-important-lessons-emp#sthash.cXTW3PDw.dpuf.

If an employee’s condition is questionable, uncertain, or may be changing significantly, prudent employers proceed cautiously. The FMLA allows recertification. Read this case and the articles for good pointers and considerations when FMLA status and rights are uncertain or ambiguous.

Summary by the appellate court:

James Hansen sued his former employer, Marinette Marine Corporation, and its parent company, Fincantieri Marine Group, LLC (collectively FMG) in federal district court in Wisconsin, alleging violations of the Family and Medical Leave Act of 1993 (FMLA or Act), 29 U.S.C. §§ 2601–2654. He claims that FMG interfered with his rights under the FMLA and terminated his employment in retaliation for his exercise of rights under the Act.

The district court granted summary judgment in favor of FMG. The court ruled that without expert testimony Hansen could not show that his serious health condition rendered him unable to work (i.e., perform one or more of the essential functions of his position) during the absences for which he claims he was entitled to FMLA leave and for which he was terminated, and Hansen had no such testimony. Because the law does not require a plaintiff to present expert testimony as to his incapacity, and Hansen's evidence has raised a genuine issue of material fact for trial, we vacate the district court's judgment and remand for further proceedings consistent with this opinion.

Negligence: company email – death threats, failure to monitor usage
Jurisdiction: Illinois

Regions Bank v. Joyce Meyer Ministries, Inc., No. 5-13-0193 (ILCA5th, 08/12/14):

·  http://www.illinoiscourts.gov/Opinions/AppellateCourt/2014/5thDistrict/5130193.pdf [enhanced lexis.com version].

· Franczek Radelet law firm article at http://www.franczek.com/frontcenter-Wrongful_Death_Lawsuit_Computer_Use.html.

An employee had been posting death threats to his family from his work computer. The appellate court ordered the employer to stand trial on wrongful death claims alleging inadequate monitoring of employees’ usage the employer’s equipment and systems.

[Comment: In addition to this set of facts, monitoring usage can turn up harassment, disclosure of trade secrets, viewing pornography, etc. Monitoring needs to be disclosed, and developing a policy needs to be done with competent legal technological and assistance. Also keep in mind recent NLRB rulings in NLRA § 7 rights.]

NLRB: threats, inconsistent - adverse employment action – discipline, disparate impact, timing, unfair labor practice (ULP) charge
Jurisdiction: All

Nichols Aluminum, LLC and Teamsters Local Union No. 371, NLRB 

· http://mynlrb.nlrb.gov/link/document.aspx/09031d458184752d [enhanced lexis.com version].

· Ogletree Deakins law firm article at http://www.employmentlawmatters.net/2014/08/articles/nlra/inconsistent-discipline-leads-to-reinstatement-of-employee-fired-for-throat-slashing-motion/.

If an employee made a throat slashing motion to a coworker, could that be the basis for terminating employment? The facts are complex and need to be studied carefully. The keys to the decision were:

· timing between the strike and perceived threat, and

· whether the adverse employment action was consistent with other similar events, i.e., was the company’s zero tolerance policy inconsistently applied, and

· if so, did it have a disparate impact in this specific instance?

This case also is a clear example of the ramifications of inconsistently applying company policies. Had the Company been more consistent in its application of the zero tolerance policy, the Board would not have been able to point to it as evidence of disparate treatment in Bandy’s situation.

Wage and Hour: class action collective action – denied, meal breaks – short, skipped, late, insufficient evidence
Jurisdiction: California

Ordonez v. RadioShack, Inc., No. 2:10-cv-07060-CAS(JCGx) (USDCCent, 8/15/14):

· http://www.littler.com/files/Ordonez%20v%20%20Radio%20Shack.pdf [enhanced lexis.com version].

· Littler Mendelson law firm article at http://www.littler.com/wage-hour-counsel/california-employers-catch-break-unmanageable-wage-and-hour-class-actions.

This is the second denial. The first was based on lack of evidence on the critical liability question of why breaks were skipped, late or short and should be considered on class-wide basis. The law firm article provides a comprehensive discussion of the issues, and the trial court’s introduction covers statutory provisions involved.

Introduction by the trial court:

On May 26, 2010, plaintiff Daniel Ordonez filed this putative class action in Los Angeles County Superior Court against defendant RadioShack, Inc. Plaintiff, on behalf of himself and all other similarly situated current and former non-exempt employees of defendant, seeks to recover wages and penalties resulting from various violations of the California Labor Code and California Business and Professions Code. Defendant removed this action to federal court on September 22, 2010. Dkt. #1.
The operative Second Amended Complaint (“SAC”) alleges the following claims: (1) failure to provide required meal periods in violation of Cal. Labor Code § 226.7 and IWC Order 4-2001(11); (2) failure to provide required rest periods in violation of Cal. Labor Code § 226.7 and IWC Order 4-2001(12); (3) failure to pay overtime compensation in violation of Cal. Labor Code §§ 226, 510, 1194, 1197 and IWC Order 4; (4) failure to pay minimum wages in violation of Cal. Labor Code §§ 226, 510, 1194, 1197 and IWC Order 4; (5) failure to maintain required records in violation of Cal. Labor Code § 1174, 1174.5 and IWC Order 4-2001(7); (6) failure to pay all wages due to discharged or quitting employees in violation of Cal. Labor Code §§ 201, 202, 203; (7) unlawful collection or receipt of wages previously paid and failure to indemnify for expenditures in discharge of duties, pursuant to Cal. Labor Code §§ 221 and 2802 and Wage Order 7-2001; (8) unfair business practices pursuant to Cal. Bus. & Prof. Code §§ 17200 et seq.; and (9) representative action for civil penalties pursuant to Cal. Lab. Code §§ 2698-2699.5. 
FLSA: collective action, overtime, arbitration agreement, coerced, unconscionable, unenforceable, court decides 

Jurisdiction: Eleventh Circuit

Billingsley, et al. v Citi Trends, Inc., No. 13-12561 (11th Cir., 3/25/14):

· http://media.ca11.uscourts.gov/opinions/unpub/files/201312561.pdf [enhanced lexis.com version].

· 560 Fed Appx. 914.

· Ford Harrison law firm article at http://www.fordharrison.com/coerced-arbitration-agreement-not-enforceable-in-flsa-collective-action.

The appellate court affirmed the trial court’s decision that the arbitration agreement had been coerced and was thus unenforceable.

Litigation: removal – federal court, proper pleading

Jurisdiction: Fifth Circuit, Texas

Davoodi v. Austin Independent School District, No. 13-50824 (6/16/14):

· http://www.ca5.uscourts.gov/opinions%5Cpub%5C13/13-50824.0.pdf [enhanced lexis.com version].

· Ogletree Deakins law firm article at http://blog.ogletreedeakins.com/state-court-lawsuit-removable-if-plaintiff-employees-pleadings-fully-incorporate-eeoc-charge/?utm_source=rss&utm_medium=rss&utm_campaign=state-court-lawsuit-removable-if-plaintiff-employees-pleadings-fully-incorporate-eeoc-charge.

By attaching the EEOC claim form to the plaintiff’s complaint and fully incorporating it therein, the appellate court ruled that sufficient grounds for removal to federal trial court had been pled. The law firm article explains why the appellate court so ruled and details why proper pleading is so very important in the State of Texas.

Summary by the appellate court:

Plaintiff-Appellant Mostafa Davoodi appeals the removal of his lawsuit from Texas state court and the dismissal of his entire lawsuit by the district court. We hold that removal from Texas state court was proper. But because the district court gave no notice to Davoodi before its sua sponte dismissal of his state law discriminatory termination claim, we VACATE the dismissal of that claim and REMAND.

Title VII, FMLA: religion, practice defined, no retaliation
Jurisdiction: Fifth Circuit

Davis v. Fort Bend County, No. 13-20610 (5th Cir., 8/26/14):

· http://www.ca5.uscourts.gov/opinions/pub/13/13-20610-CV0.pdf [enhanced lexis.com version].
· Ogletree Dekins law firm article at http://blog.ogletreedeakins.com/what-is-a-sincere-religious-belief-the-fifth-circuit-weighs-in-on-a-religious-discrimination-claim/?utm_source=rss&utm_medium=rss&utm_campaign=what-is-a-sincere-religious-belief-the-fifth-circuit-weighs-in-on-a-religious-discrimination-claim.
Missing work to attend a groundbreaking ceremony for the new church was not an activity to be elevated to the level of a religious practice. The employee was a critically important member of county’s computer operations team.  

Important factors stated by the appellate court:

In March 2011, Fort Bend prepared to install personal computers, network components, and audiovisual equipment into its newly built Fort Bend County Justice Center. All technical support employees, including Davis, were involved in the process. As the Desktop Support Supervisor, Davis and her team were to “assist with the testing of the computers [and] make sure all of the computers had been set up properly.” The installation was scheduled for the weekend of July 4, 2011, and all employees were required to be present.
On June 28, 2011, Davis informed Ford that she would not be available to work the morning of Sunday July 3, 2011, allegedly “due to a previous  religious commitment.” Davis testified that “[i]t was a special church service, and that I needed to be off that Sunday[,] . . . but I would be more than willing to come in after church services.” Davis also testified that she had arranged for a replacement during her absence, as she had done in the past. Ford did not approve her absence, stating that it “would be grounds for a write-up or termination.” After Davis attended her church event and did not report to work, Fort Bend terminated Davis’s employment. 
NLRB: no strike, lockout, permanent replacements, backpay, promises – materially affect negotiations

Jurisdiction: Tenth Circuit

Teamsters Local Union No. 455 v. National Labor Relations Board, Harborlite Corporation, Intervenor, No. 12-9519 (10th Cir., 8/27/14) [enhanced lexis.com version];

Summary by the appellate court:

What happens when company and union can’t come to terms? Sometimes the union might wish to strike, but sometimes not. What happens then — when the union prefers work to continue? Under Supreme Court precedent employers are often permitted to “lock out” the employees and hire temporary replacement workers until a collective bargaining agreement is reached. But what happens if the employer threatens to hire permanent replacements? Does this violate the law, even if the employer doesn’t carry through on the threat and quickly retreats from it? The National Labor Relations Board thought so. It ordered Harborlite to desist from future threats and to post a notice promising its employees that much. But the Teamsters wanted the Board to go further — to hold not only the threat unlawful but also the entire lockout, and to award the employees backpay. This much the Board declined to do, finding that the company’s short-lived threat didn’t materially affect negotiations during the lockout, which in any case ended with Harborlite retreating. It is this decision the union now asks us to undo, but one we find we cannot. 
Independent Contractor: misclassification

Jurisdiction: Ninth Circuit

Alexander, et al., v. Fedex Ground Package System, Inc., DBA FedEx Home Delivery, No. 12-17458 (9th Cir., 8/27/14): http://cdn.ca9.uscourts.gov/datastore/opinions/2014/08/27/12-17458.pdf [enhanced lexis.com version]
and

Slayman, et al., Fedex Ground Package System, Inc., DBA FedEx Home Delivery, No. 12-35525 (9th Cir., 8/27/14): http://cdn.ca9.uscourts.gov/datastore/opinions/2014/08/27/12-35525.pdf [enhanced lexis.com version].

Check online for subsequent law firm articles – www.elinfonet.com is an excellent resource.

These two cases denied independent contractor classification. Their reasoning might well be adopted by other courts as persuasive on these kinds of facts. The appellate judges examined the nature and extent of control exercised by the employer of the details of the work to be performed, ho, when, wearing what, etc. Considering the large number of cases setting forth the factors for determining independent contractor status, these two 9th Circuit cases are not a surprise.

Summary by the appellate court in Alexander:

As a central part of its business, FedEx Ground Package System, Inc. (“FedEx”), contracts with drivers to deliver packages to its customers. The drivers must wear FedEx uniforms, drive FedEx-approved vehicles, and groom themselves according to FedEx’s appearance standards. FedEx tells its drivers what packages to deliver, on what days, and at what times. Although drivers may operate multiple delivery routes and hire third parties to help perform their work, they may do so only with FedEx’s consent.
FedEx contends its drivers are independent contractors under California law. Plaintiffs, a class of FedEx drivers in California, contend they are employees. We agree with plaintiffs. 

Summary by the appellate court staff in Slayman:

As a central part of its business, FedEx Ground Package System, Inc. (“FedEx”), contracts with drivers to deliver packages to its customers. The drivers must wear FedEx uniforms, drive FedEx-approved vehicles, and groom themselves according to FedEx’s appearance standards. FedEx tells its drivers what packages to deliver, on what days, and at what times. Although drivers may operate multiple delivery routes and hire third parties to help perform work on those routes, they may do so only with FedEx’s consent.
FedEx contends its drivers are independent contractors under Oregon law. Plaintiffs, two classes of FedEx drivers in Oregon, contend they are employees. We agree with plaintiffs. 
Litigation: most convenient forum – convenience – forum non conveniens, company headquarters, FLSA collective action
Jurisdictions: Tennessee, New Jersey

Dantes v. Indecomm Holdings, Inc., d/b/a Indecomm Global Services, No. 1:13-CV-1290-JDB-egb (W.D.Tenn., 8/11/14) [enhanced lexis.com version]:

· 2014 U.S. Dist. LEXIS 115348.

· Jackson Lewis law firm article at http://www.jacksonlewis.com/resources.php?NewsID=4937 .

In the interest of justice and convenience of the parties and witnesses, the trial was transferred from Tennessee to New Jersey, where the company headquarters are located

Litigation: forum, selection clause enforced – properly drafted, transfer denied, franchise – non-compete
Jurisdiction: F\Pennsylvania federal trial court

AAMCO Transmissions, Inc. v. Romano, No. 13-5747 (E. D. Penn. Aug. 21, 2014) [enhanced lexis.com version]. Jackson Lewis law firm article at http://www.noncompetereport.com/2014/08/27/pennsylvania-court-enforces-forum-selection-clause-in-franchise-non-compete-against-florida-based-defendant-and-his-non-signatory-wife/.

FMLA: notice – proof of delivery and receipt, mailbox rule, interference, retaliation

Jurisdiction: Third Circuit

Lupyan v. Corinthian Colleges Inc., No. 13-1843 (3rd Cir., 8/5/14) [enhanced lexis.com version]:

· http://www2.ca3.uscourts.gov/opinarch/131843p.pdf [enhanced lexis.com version].

· Littler Mendelson law firm article at http://www.littler.com/publication-press/publication/when-it-comes-fmla-notice%E2%80%94-post-office-may-not-deliver-you-third-circu.

In the 3rd Circuit an employer now must prove that it provided the statutorily required FMLA notice of rights to every employee by a method that is traceable – merely showing it was sent by first-class mail is insufficient. Employers will now need to consider methods such as Certified Mail, FedEx, agreed email with Return Receipt option, etc.

The employee denied she had ever received such notice that the employer stated had been sent by First Class Mail.

What is involved here is the “Mailbox Rule”, a common law legal theory that has been around for a very long time. It’s now been reexamined in light of modern realities.

Description by the appellate court:

The presumption of receipt derives from the longstanding common law “mailbox rule.” Under the mailbox rule, if a letter “properly directed is proved to have been either put into the post-office or delivered to the postman, it is presumed . . . that it reached its destination at the regular time, and was received by the person to whom it was addressed.” Rosenthal v. Walker, 111 U.S. 185, 193 (1884); Phila. Marine Trade Ass’n.-Int’l Longshoremen’s Ass’n Pension Fund v. C.I.R., 523 F.3d 140, 147 (3d Cir. 2008).

However, this “is not a conclusive presumption of law.” Rosenthal, 111 U.S. at 193-94 (citations omitted). Rather, it is a rebuttable “inference of fact founded on the probability that the officers of the government will do their duty and the usual course of business.” Id. (noting that when the presumption of mailing is “opposed by evidence that the letters never were received,” it must be weighed “by the jury in determining the question whether the letters were actually received or not.”).

Study the entire opinion for a complete analysis of the law, evidence, procedure and facts because this opinion might convince other courts to adopt its reasoning.

Employee Expenses: reimburse, cell phone – required use, Labor Code § 28021

Jurisdiction: California

Cochran v. Schwan’s Home Service, Inc., No. B247160 (Cal.Ct.App.Dist2.Div2., 8/12/14):

· http://www.courts.ca.gov/opinions/documents/B247160.PDF [enhanced lexis.com version].

· Shaw Valenza law firm article at http://shawvalenza.blogspot.com/2014/08/california-court-of-appeal-employers.html.

· Ballard Rosenberg Golper & Savitt law firm article at http://www.brgslaw.com/compliance_matters/2014_2_Aug/index.html.

· Littler Mendelson law firm article at http://www.littler.com/workplace-policy-update/last-2014-lap-california-legislature.

· Ford Harrison law firm article at http://www.fordharrison.com/can-you-hear-me-now-employers-in-california-must-reimburse-employees-for-mandatory-work-related-calls-on-personal-cell-phones.

· Ogletree Deakins law firm article at http://blog.ogletreedeakins.com/employer-required-to-reimburse-employees-for-personal-cell-phone-use-despite-unlimited-minutes-plans/?utm_source=rss&utm_medium=rss&utm_campaign=employer-required-to-reimburse-employees-for-personal-cell-phone-use-despite-unlimited-minutes-plans.

Summary by the appellate court:

We hold that when employees must use their personal cell phones for work-related calls, Labor Code section 28021 requires the employer to reimburse them. Whether the employees have cell phone plans with unlimited minutes or limited minutes, the reimbursement owed is a reasonable percentage of their cell phone bills. Because the trial court relied on erroneous legal assumptions about the application of section 2802, we must reverse the order denying certification to a class of 1,500 service managers in an action against Schwan’s Home Service, Inc. (Home Service) seeking, inter lia, reimbursement of work-related cell phone expenses. Upon remand, the trial court shall reconsider the motion for class certification in light of our interpretation of section 2802. When reconsidering the motion, it shall apply the principles set forth in Duran v. U.S. Bank National Assn. (2014) 59 Cal.4th 1 (Duran) to the degree that the class representative, Colin Cochran (Cochran), proposes to use statistical sampling evidence to establish either liability or damages. The parties shall have the opportunity to revise their papers to address the issues raised herein.
NLRB: retaliation, NLRA § 7, concerted activity – assisting coworker litigation

Jurisdiction: All

Fresh & Easy Neighborhood Market, 361 NLRB No. 12 (8/11/14):

· http://mynlrb.nlrb.gov/link/document.aspx/09031d4581822cf6 [enhanced lexis.com version].

· Ogletree Deakins law firm article at http://www.employmentlawmatters.net/2014/08/articles/nlra/asking-coworkers-for-assistance-in-supporting-legal-claim-may-constitute-concerted-activity-under-the-nlra/.

· Littler Mendelson law firm article at http://www.littler.com/publication-press/publication/nlrb-expands-reach-nlra-finding-employee-who-sought-help-coworkers-h-0.

In addition to statutory protection in the anti-discrimination acts, NLRA § 7 might also protect against retaliation against employees who assist coworkers in their claims – it is a form of concerted activity relating to terms and conditions of employment.

ADA: essential functions, ADHD, reasonable accommodation, undisclosed diagnosis or prior medications

Jurisdiction: Ninth Circuit

Weaving v. City of Hillsboro, No. 12-35726 (9th Cir., 8/15/14) [enhanced lexis.com version]:

· http://cdn.ca9.uscourts.gov/datastore/opinions/2014/08/15/12-35726.pdf. 
· Shaw Valenza law firm article at http://shawvalenza.blogspot.com/2014/08/9th-circuit-cop-with-adhd-has-no.html.

· Littler Mendelson law firm article at http://www.littler.com/publication-press/publication/no-coverage-cantankerous-ninth-circuit-goes-retro-finding-no-disabilit.

From the appellate court staff summary:

The panel held that as a matter of law the jury could not have found that ADHD substantially limited the officer’s ability to work or to interact with others within the meaning of the ADA. The panel held that given the absence of evidence that the officer’s ADHD affected his ability to work, and in light of the strong evidence of his technical competence as a police officer, a jury could not reasonably have concluded that his ADHD substantially limited his ability to work. The panel also held that the officer’s interpersonal problems did not amount to a substantial impairment of his ability to interact with others. Accordingly, based on the evidence presented, no reasonable jury could have found the officer disabled under the ADA. 

Summary by appellate court:
We must decide whether, consistent with the Americans with Disabilities Act (“ADA”), an employer properly terminated an employee who had recurring interpersonal problems with his colleagues that were attributable to attention deficit hyperactivity disorder (“ADHD”). Plaintiff Matthew Weaving worked for the Hillsboro Police Department (“HPD”) in Oregon from 2006 to 2009. HPD terminated Weaving’s employment in 2009 following severe interpersonal problems between Weaving and other HPD employees. Weaving contends that these interpersonal problems resulted from his ADHD. After his discharge, Weaving brought suit under the ADA. He contended that he was disabled because his ADHD substantially limited his ability to engage in two major life activities: working and interacting with others. He claimed that HPD had discharged him because of his disabilities in violation of the ADA.
The jury returned a general verdict for Weaving, finding that he was disabled and that the City of Hillsboro (“the City”) had discharged him because of his disability. The City moved for judgment as a matter of law. It also moved for a new trial on the ground of improper jury instructions. The district court denied both motions, and the City appealed.
We reverse. We hold as a matter of law that the jury could not have found that ADHD substantially limited Weaving’s ability to work or to interact with others within the meaning of the ADA. 
FLSA, MW&HL, MWPCL: overtime, misclassification, treble damages, Fair Labor Standards Act, Maryland Wage and Hour Law, Wage Payment and Collection Law
Jurisdiction: Maryland

Treble damages may now be awarded against employers for overtime pay misclassification.
Peters v. Early Healthcare Giver, Inc.,  No 86 (MDCA, 8/13/14):

· http://www.mdcourts.gov/opinions/coa/2014/86a13.pdf [enhanced lexis.com version].

· Littler Mendelson law firm article at http://www.littler.com/publication-press/publication/maryland-employers-can-be-liable-treble-damages-misclassification-over and http://www.littler.com/publication-press/publication/maryland-employers-can-be-liable-treble-damages-misclassification-over#sthash.ofbOZL4H.dpuf.

This is the states’ highest appellate court. The facts are complex and legislative amendments to the applicable statutes are important, so study the case and articles very carefully.

Their supreme court examined new issues and old precedents:

In this case we are asked to answer three questions concerning the Wage Payment and Collection Law (“WPCL”), Md. Code (1991, 2008 Repl. Vol., 2013 Cum. Supp.), § 3-501 et seq. of the Labor and Employment Article (“LE”), a cause of action frequently litigated in the appellate courts. In answering these questions we are treading new ground on some, but not all of them.

At-will: continued employment – no fraud claim
Jurisdiction: Texas, Fifth Circuit

Sawyer, et al. v. E.I. du Pont de Nemours & Co., No. 12-0626 (TXSC, 4/25/14) [enhanced lexis.com version]:

· https://www.supreme.courts.state.tx.us/historical/2014/apr/120626.pdf.

· 430 S.W.3d 396 (Tex. 2014).

· Ogletree Deakins law firm article at http://blog.ogletreedeakins.com/texas-supreme-court-establishes-that-an-at-will-employee-does-not-have-a-viable-fraud-claim-based-on-continued-employment/?utm_source=rss&utm_medium=rss&utm_campaign=texas-supreme-court-establishes-that-an-at-will-employee-does-not-have-a-viable-fraud-claim-based-on-continued-employment explains the reasoning and also exceptions to the ruling.

The 5th Circuit appellate panel certified a legal question to the Texas Supreme Court. This can occur in a civil case in federal court when the federal court needs a clear answer about the status of state law. One question was whether an at-will employee can bring fraud claims against an employer for loss of their employment, and the answer was “no”.

Summary by its supreme court:

Two questions certified to us by the United States Court of Appeals for the Fifth Circuit ask whether, under Texas law, at-will employees and employees subject to a collective bargaining agreement can sue their corporate employer for fraudulently inducing them to move to a wholly owned subsidiary.1 We conclude that while an employee can sue an employer for fraud in some situations, in the context in which the certified questions arise, the answer to both is no. 
At-will: compensation

· Oral agreements: breach – enforceability, detrimental reliance

· Benefits:

· retroactive salary increase,

· bonus
· severance payment

Jurisdiction: Texas

Sempra Energy Trading, LLC v. Holmes, No. 14-13-00206-CV (TXCA 14th, 7/14/14):

· http://www.search.txcourts.gov/SearchMedia.aspx?MediaVersionID=93f54481-1e37-4811-9e3e-4dff411eafc1&coa=coa14&DT=Opinion&MediaID=f421c288-8108-4de2-9388-105f37cfc381 [enhanced lexis.com version].  

· Justicia URL http://law.justia.com/cases/texas/fourteenth-court-of-appeals/2014/14-13-00206-cv.html.

· Ogletree Deakins law firm article at http://blog.ogletreedeakins.com/lets-shake-on-it-texas-case-exemplifies-the-perils-of-adopting-a-company-wide-practice-of-oral-agreements/?utm_source=rss&utm_medium=rss&utm_campaign=lets-shake-on-it-texas-case-exemplifies-the-perils-of-adopting-a-company-wide-practice-of-oral-agreements.

Summary by the appellate court:

Sempra Energy Trading, LLC appeals a judgment in favor of appellee Richard Holmes. Sempra contends that the trial court erred in (1) overruling Sempra’s “motions for judgment as a matter of law because there is not an enforceable contract to pay Holmes a $385,000 salary retroactive to January 1, 2008,” and, alternatively, denying Sempra’s motion for new trial because the evidence is factually insufficient to support the jury’s verdict; (2) entering

judgment against Sempra on Holmes’s claim for a 15 percent bonus because the evidence was insufficient to establish that Sempra promised Holmes a 15 percent bonus, and the evidence established a 10 percent bonus “as a matter of law;” (3) “denying Sempra’s motions for judgment as a matter of law on [Holmes’s] severance claim” because Holmes failed to sign Sempra’s customary separation agreement and release; and (4) awarding attorney’s fees to Holmes. We affirm.

FLSA: compensation, attorney fees

· Compensation:

· undercompensation

· class action, collective actions

· activities: protective gear, doffing, donning
· meals, breaks
· Evidence: sufficiency, statistical 

· Attorney fees:

· time records

· unsuccessful claims – Fair Labor Standards Act – Kansas Wage Protection Act 
· employees not underpaid
· lack of proportion to damages award
· Judgment as a matter of law

Jurisdiction: Tenth Circuit

Garcia, et al. v. Tyson Foods, Inc., No. 12-3346 (10th Cir., 8/19/14); http://www.ca10.uscourts.gov/opinions/12/12-3346.pdf [enhanced lexis.com version].

The protective gear consisted of such things as shin guards, mesh aprons, legging aprons, belly guards, knives, mesh gloves, Polar gloves, Polar sleeves, Plexiglas arm guards, mesh sleeves, and knocker vests

The two major FLSA issues were:

· Did Tyson pay its employees for all of the time they spent at work?

· If not, how much of that time was spent getting in and out of protective clothing and equipment and walking to and from the work stations?

The list of employees spread over eight pages of single-spaced names, about two names to a line. This case is 27 pages long, 19 of which are opinion on a wide variety of matters complex questions. Litigators will need to study it carefully.

Summary by the appellate court:

A group of employees filed class and collective actions against Tyson Foods, Inc., seeking unpaid wages for time spent on pre- and post-shift activities. After the employees obtained a sizeable verdict and fee award,1 Tyson unsuccessfully moved for judgment as a matter of law. On appeal, Tyson: (1) challenges the judgment and denial of the motion for judgment as a matter of law, and (2) argues that the fee award was excessive. We reject Tyson’s contentions. The Plaintiffs presented sufficient evidence of undercompensation and the district court acted within its discretion in setting the fee award. Thus, we affirm.
On the FLSA class issue:

We do not know how the jury ultimately decided to find class-wide liability. But we do know that there was a reasonable basis for the jury’s finding of systematic undercompensation. Thus, the evidence was sufficient for the finding of class-wide liability. 
FMLA, Pregnancy Act: anticipated restrictions, certified nursing assistant – lifting – shifting, essential functions – reasonable accommodation, limited leave policy – injuries only, adverse employment action, Illinois House Bill 8
Jurisdiction: Illinois (but the federal trial court’s reasoning might be considered persuasive by other courts)

Cadenas v. Butterfield Health Care IL, Inc., No. 12-C-07750 (N.D. Ill., 7/15/14) [enhanced lexis.com version]:

· http://scholar.google.com/scholar_case?case=16643495075545722508&hl=en&as_sdt=6&as_vis=1&oi=scholarr.

· Franczek Radelet law firm article at http://www.franczek.com/frontcenter-Pregnancy_Discrimination_Claim.html.

· Ogletree Deakins law firm article at http://scholar.google.com/scholar_case?case=16643495075545722508&hl=en&as_sdt=6&as_vis=1&oi=scholarr.

· EEOC pregnancy guidelines at http://www.eeoc.gov/laws/guidance/pregnancy_guidance.cfm.

This is a developing area, so read the trial court order and the law firm articles.

The initial restrictions by her physician simply stated at 14 weeks no more than 20 pounds. Shortly thereafter it as restated to be effective at 20 weeks. Modified duty offered by the employer’s policy was limited to injured workers. Her employment was terminated.

The employer moved for summary judgment on the ground that her employment was terminated because of her inability to perform her essential job functions, not pregnancy. Motion denied because:

· even though she could have lawfully been terminated when her restrictions took effect during week 20 of her pregnancy (unable to perform her essential job functions), and

· the timing of her immediate termination in week 15 was suspicious because that was 5 weeks before her restrictions would take effect.

In addition, the employer never stated a legitimate business reason for terminating right before week 20, which might be sufficient factual basis for a reasonable jury to determine that the plaintiff was fired because of her pregnancy.

[Comment: Also consider the issue of how pregnancy Pregnancy Act cases have ruled that modified duty pools cannot be limited just to injuries.]
FLSA, OPLA, Wage and Hour: overtime wages, Fair Labor Standards Act (FLSA) – 29 U.S.C. § 201 et seq., Oklahoma Protection of Labor Act (“PLA”, Okla. Stat. tit. 40, § 165.1 et seq., arbitration, selection of forum, fee shifting, waiving statutory rights
Jurisdiction: Tenth Circuit, Oklahoma

Sanchez , et al., v. Nitro-Lift Technologies, L.L.C., Nos. 12-7046 and 12-7057 (10th Cir., 8/8/14); http://www.ca10.uscourts.gov/opinions/12/12-7046.pdf [enhanced lexis.com version].

For human resources practitioners, only the wage issue is covered here.

Summary by the appellate court:

This appeal involves a dispute concerning the scope of an arbitration clause between Nitro-Lift Technologies, L.L.C. (“Nitro-Lift”), and three of its former employees, Miguel Sanchez, Shane Schneider, and Eddie Howard (collectively, “plaintiffs”). Plaintiffs filed suit against Nitro-Lift, claiming it failed to pay overtime wages in violation of both the Fair Labor Standards Act (“FLSA”), 29 U.S.C. § 201 et seq., and the Oklahoma Protection of Labor Act (“OPLA”), Okla. Stat. tit. 40, § 165.1 et seq. Nitro-Lift appeals from two district court orders denying its motions to dismiss and compel arbitration, or in the alternative to stay the proceeding pending arbitration, arguing plaintiffs’ wage disputes fall within the scope of the arbitration clause. We reverse.
Plaintiffs’ contention about wages:

In sworn affidavits, plaintiffs claim that when they were required to sign the contract, it was presented to them as an agreement specifically about confidentiality and competition. They contend Nitro-Lift did not explain the arbitration provision, did not allow them to read the document or the arbitration clause it contained, and did not allow them to ask questions or consult an attorney before signing the document. Plaintiffs allege they were never told that by signing the agreement, they would be waiving their right to a jury trial for claims of unpaid wages or that they would be required to arbitrate wage disputes. Finally, plaintiffs claim they never agreed to arbitrate any wage disputes with Nitro-Lift. 

Litigators can study the other numerous novel issues by reading the entire opinion:

We decline to decide these issues for the first time on appeal. Because the district court found the arbitration agreement did not cover plaintiffs’ FLSA claims, it did not address any of these issues. Accordingly, we remand to the district court for further consideration of these issues in light of this opinion. 

Wage and Hour, Arbitration: enforcement, drafting defects
Jurisdiction: California

Rebolledo v. Tilly’s, Inc. et al., No. G048625 (Cal.Ct.App.Dist4.Div3., 8/6/14) [enhanced lexis.com version]:

· http://www.courts.ca.gov/opinions/documents/G048625.PDF.

· Shaw Valenza law firm article at http://shawvalenza.blogspot.com/2014/08/court-of-appeal-two-new-arbitration.html.

Deficient drafting resulted in the arbitration agreement provision on wages and hours not being subject to arbitration.

Summary by the appellate court:

Tilly’s Inc. and World of Jeans & Tops, Inc. (hereafter collectively referred to in the singular as Employer) appeal from the trial court’s order denying its motion to compel arbitration of Maria Rebolledo’s putative class action regarding statutory wage claims. We agree with the trial court’s conclusion the parties’ arbitration agreement expressly excluded statutory wage claims from the arbitration obligation. The order is affirmed.

Wage and Hour, Arbitration: enforcement, drafting defects
Jurisdiction: California

Galen v. Redfin Corporation, No. A138642 (Cal.Ct.App.Dist1.Div1., 7/21/14) [enhanced lexis.com version]:

· http://www.courts.ca.gov/opinions/documents/A138642.PDF.

· Shaw Valenza law firm article at http://shawvalenza.blogspot.com/2014/08/court-of-appeal-two-new-arbitration.html. 

Deficient drafting resulted in the arbitration agreement provision on wages and hours not being subject to arbitration.

Summary by the appellate court:

In this employment dispute, defendant Redfin Corporation appeals from the trial court’s order denying its motion to compel arbitration of the claims asserted in plaintiff Scott Galen’s class action lawsuit. The court concluded plaintiff’s claims are based on alleged statutory violations and are therefore not encompassed by the parties’ contractual agreement. Additionally, the court found that even if the claims fall within the agreement, the agreement’s arbitration provision is unconscionable and therefore invalid. We now reverse.

NLRB: confidentiality agreement, NLRA § 7 rights – terms and conditions of employment
Jurisdiction: All

Fresh & Easy Neighborhood Market, 361 NLRB No. 8 (7/31/14):

· http://mynlrb.nlrb.gov/link/document.aspx/09031d4581811068 [enhanced lexis.com version].

· Ogletree Deakins law firm article at http://www.employmentlawmatters.net/2014/08/articles/nlra/nlrb-continues-to-criticize-employer-restrictions-on-employees-use-of-confidential-information/.

The Board found that the confidentiality rule included in an employer’s “Code of Business Conduct” was overly broad and restricted employees’ right to engage in concerted activities involving terms and conditions of employment. The specific provision focused on was the statement that the company has “an important duty to our customers and our employees to respect the information we hold about them and ensure it is protected and handled responsibly”, and in the list of specific “Do’s and Don’ts”  – “Do . . . Keep customer and employee information secure. Information must be used fairly, lawfully and only for the purpose for which it was obtained.”

ERISA: denial of benefits – disability insurance, failure to exhaust administrative remedies, failed to prove disabled as defined by the policy, limitation of actions – statute of limitations, 29 U.S.C. § 1132(a)(1)(B)
Jurisdiction: Tenth Circuit

Holmes v. Colorado Coalition for the Homeless Long Term Disability Plan, No. 13-1175 (8/12/14); http://www.ca10.uscourts.gov/opinions/13/13-1175.pdf [enhanced lexis.com version].

Abundant authority and reasoning explain why failure to comply with all requirements, time limits, etc., was fatal to her claim for multiple medical problems.

[Comment: Employers can avoid sad situations such as this with their employees by providing adequate training and warnings because: 

· it could avoid expensive litigation, even though the employer ultimately won, and

· it just might be morally right and good for morale.]

From the appellate opinion:

Plaintiff Lucrecia Carpio Holmes appeals the district court’s ruling that her claim for disability benefits under the Employee Retirement Income Security Act (ERISA) is barred due to her failure to exhaust administrative remedies. Exercising jurisdiction under 28 U.S.C. § 1291, we affirm.
[P.2] 

III. CONCLUSION
The plan document authorized the further appeal procedures described in the Denial Review Procedure and they are enforceable against Ms. Holmes. Union Security rendered a timely decision on Ms. Holmes’s first-level review and the SPD’s failure to describe the second-level review did not prejudice Ms. Holmes. As a result, Ms. Holmes was required to exhaust her administrative remedies before filing this action. The district court correctly determined that she failed to exhaust those remedies by not pursuing a second-level review.
For the foregoing reasons, we AFFIRM the district court’s decision that Ms. Holmes’s claim under ERISA is barred. 

[P.34]

FLSA: late payments – penalties: 29 U.S.C. §§ 201–19

· Motion to Dismiss for Failure to State a Claim – FRCP 12(b)(6)
· Violation: “on time” payment

· Requirement: defined workweek

· Standard: exempt employees

Jurisdiction: All

Martin, et al., v. The United States, No. 13-834C (U.S.Ct.Claims, 7/31/14) [enhanced lexis.com version]:

· https://ecf.cofc.uscourts.gov/cgi-bin/show_public_doc?2013cv0834-38-0.

· Fisher Phillips law firm article at http://www.wage-hour.net/post/2014/08/13/Late-Payment-Resulted-In-An-FLSA-Violation.aspx.

This case illustrates the importance of timely payments required under the FLAS and the consequent penalties, no matter what the cause for delay.

OPINION AND ORDER

This case arises from the fall 2013 budget impasse and resulting partial government shutdown. Plaintiffs are government workers who were required to work during the shutdown but were not timely paid minimum wages and overtime wages on their regularly scheduled paydays for the work performed. Plaintiffs allege that the late payment of their wages violated the Fair Labor Standards Act (FLSA or the Act), 29 U.S.C. §§ 201–219 (2012), and for such violation they are entitled to statutory liquidated damages. Defendant moves to dismiss the action for failure to state a claim. For the reasons set forth below, defendant’s motion to dismiss as to Counts One and Two is DENIED, and its motion as to Count Three is GRANTED. 
Arbitration: agreement enforced, not unconscionable, not excessively costly, adverse employment action, Tennessee Public Protection Act, Tennessee Human Rights Act.
Jurisdiction: Tennessee

Trigg v. Little Six Corp., No. E2013-01929-COA-R9-CV (TNCA, 7/28/14):

· http://www.tsc.state.tn.us/sites/default/files/triggdopn.pdf [enhanced lexis.com version].

· Jackson Lewis law firm article at http://www.jacksonlewis.com/resources.php?NewsID=4921.

The employee claimed the arbitration clause in the company’s employment agreement was unconscionable and unenforceable because that process was “excessive” and the costs were  “prohibitive”.

Summary by the appellate court:

The issue in this wrongful termination action is the enforceability of an arbitration clause in an agreement between the plaintiff employee and his former employer. Plaintiff executed an employment agreement in 2007. Employer terminated plaintiff without cause in April 2012. He brought this action alleging common law retaliatory discharge and violations of the Tennessee Public Protection Act and the Tennessee Human Rights Act. Employer filed a motion to compel arbitration. Plaintiff argued that the arbitration clause is unenforceable because it is unconscionable due to the “excessive” and “prohibitive” costs of arbitration. The trial court found that the agreement had been freely negotiated and was neither a contract of adhesion nor unconscionable. We affirm the judgment of the trial court enforcing the agreement and ordering arbitration. 
Arbitration: Fair Employment and Housing Act (FEHA) -  Unfair Competition Act (UCA) – class claims – arbitrator decides 

Jurisdiction: California

Sandquist v. Lebo Automotive, Inc., No. B244412 (Cal.Ct.App.Dist2.Div7, 7/22/14):

http://www.courts.ca.gov/opinions/documents/B244412.PDF [enhanced lexis.com version].

Jackson Lewis law firm article at http://www.jacksonlewis.com/resources.php?NewsID=4919.

Introduction by the appellate court:

In this class action, plaintiff Timothy Sandquist purports to appeal from the trial court’s August 14, 2012 order granting defendants’ motion to compel him to arbitrate his individual claims, as well as defendants’ motion to dismiss all class claims without prejudice. Although this order is not appealable, we liberally construe Sandquist’s notice of appeal to include the trial court’s October 5, 2012 order dismissing his class claims with prejudice, which is appealable under the death knell doctrine. Limiting our review to Sandquist’s challenges to the order dismissing the class claims, we agree with Sandquist that the trial court erred by deciding the issue whether the parties agreed to class arbitration, and that the court should have submitted the issue to the arbitrator. Therefore, we reverse.
Wage and Hour: 20 minute meal breaks, unpaid – no waiver, collective bargaining agreement (CBA), statutory requirements – WIS.  STAT. § 109.03(5) (2011-12) and § 274.02(3)
Jurisdiction: Wisconsin

Aguilar v. Husco International, Inc., No. 2008CV001395 (WICA.Dist., 5/20/14):

· http://www.wicourts.gov/ca/opinion/DisplayDocument.pdf?content=pdf&seqNo=112663 [enhanced lexis.com version]
· Krukowski & Costello, S.C. law firm article at http://www.krukowski.com/eNews/June2014v2enews.html.

The dispute was over unpaid 20-minute breaks covered under a CBA. That was ruled to violate state law, even though many hears had passed, because employees cannot contract away their Wisconsin wage and hour rights.

From the appellate opinion:

¶1 KESSLER, J. Mauricio Aguilar and multiple additional employees of Husco International, Inc. (“the employees”), Husco International, Inc. (“Husco”), and the International Association of Machinists and Aerospace Workers, District No. 10 (“District 10”) appeal from a circuit court order denying all of their respective motions for summary judgment. The parties all agree that none of the material facts necessary to resolve the legal issues presented in this case are in dispute. Consequently, all of the parties petitioned for permission to appeal the circuit court’s non-final order. We granted all of the petitions. For the reasons explained below, we reverse the circuit court’s order and remand for entry of summary judgment in favor of the employees and District 10. We also remand for an order denying Husco’s summary judgment motion and for any further action consistent with this opinion that may be appropriate.
BACKGROUND

¶2 This case arises out of a class action wage claim under WIS. STAT. § 109.03(5) (2011-12),1 which requires employers to pay employees all wages due. Under state law. Wages due include wages required by WIS. ADMIN. CODE § DWD 274.02(3), which requires employers to pay for any break “where the employer does not provide at least 30 minutes free from work.” See id. The employees, represented by District 10, alleged that Husco failed to pay its employees for 20-minute breaks and that the failure resulted in unpaid wages.
¶3 From 1981 to the present, District 10 has been the collective bargaining representative for a bargaining unit of production and maintenance employees at Husco. In 1983, Husco and District 10 agreed to implement certain changes into the employees’ collective bargaining agreement (“CBA”) with Husco. The agreement provided for a paid 10-minute break, an unpaid 20-minute break and paid wash-up periods totaling five minutes per eight-hour and 20- minute shift, so that employees would work a total of seven hours and 45 minutes for every eight hours of pay. 

¶4 At the time the parties agreed to a contract provision providing unpaid 20-minute breaks, neither party was aware that the unpaid 20-minute breaks were unlawful under Department of Workforce Development regulations. Specifically, neither party was aware that pursuant to WIS. ADMIN. CODE § DWD § 274.02(3),2 all breaks under 30 minutes must be paid. 
NLRB: drug/alcohol testing, Weingarten rights – union representation, investigation, adverse employment action
Jurisdiction: All

Ralph’s Grocery Co., 361 N.L.R.B. No. 9 (7/31/14) [enhanced lexis.com version]:

· http://mynlrb.nlrb.gov/link/document.aspx/09031d4581811068.

· Littler Mendelson law firm article at http://www.littler.com/labor-relations-counsel/right-union-representation-applies-employer-referrals-drugalcohol-tests-nlrb.

 “Weingarten rights”, among other things, allow a union employee to request union representation during an investigatory interview that could lead to an adverse employment action, which by implication includes referral for a workplace drug/alcohol test.

NLRB: quorum issues

This Krukowski & Costello law firm article and other similar articles remind practitioners that 

The 2014 United States Supreme Court ruling in NLRB v. Noel Canning potentially affects about a thousand previous Board rulings: http://www.krukowski.com/eNews/July2014enews.html. This leaves many of those ruling subject to challenge.

Non-compete: geographic area, protect plaintiff’s business
Jurisdiction: North Carolina

Beverage Sys. of the Carolinas, LLC v. Associated Beverage Repair, LLC, et al, No. COA 14-185 (August 5, 2014)

· http://appellate.nccourts.org/opinions/?c=2&pdf=31621 [enhanced lexis.com version].

· http://www.noncompetereport.com/files/2014/08/Beverage-Sys.-of-the-Carolinas-LLC-v.-Associated-Beverage-Repair-LLC-et-al.pdf.

· Jackson Lewis law firm article at http://www.noncompetereport.com/2014/08/06/north-carolina-court-of-appeals-directs-trial-court-to-rewrite-non-compete-agreement/.

The court had express authority to modify the agreement.

Summary by the appellate court:

Plaintiff timely appeals from an order entered 3 October 2013 granting defendants’ motion for summary judgment. After careful review, because the trial court had express authority to revise the restrictions of the non-compete agreement, we reverse the trial court’s order and remand for the trial court to revise the geographic area covered by the non-compete to include those areas necessary to reasonably protect plaintiff’s business interests. Furthermore, since there is a genuine issue of material fact as to whether Ludine Dotoli violated the revised non-compete, we reverse the order granting summary judgment on the breach of contract claim and remand for trial. Finally, because plaintiff presented evidence showing a genuine issue of material fact for the remaining tort claims and request for injunctive relief, we reverse the order granting defendants’ motion for summary judgment and remand for trial. 
Unfair Competition: misclassified drivers, Bus. & Prof. Code, § 17200 et seq. (UCL), 49 U.S.C. § 14501 (c)(1), Federal Aviation Administration Authorization Act of 1994 (Pub.L. No. 103-305 (Aug. 23, 1994) 108 Stat. 1569) (FAAAA)

Jurisdiction: California

P. ex rel. Harris v. Pac Anchor Transp., Inc., No. S194388 (CASC, 7/28/14) [enhanced lexis.com version]:

· http://www.courts.ca.gov/opinions/documents/S194388A.PDF.

· Jackson Lewis law firm article at http://www.jacksonlewis.com/resources.php?NewsID=4925.

Supreme court summary:

The narrow question presented is whether an action under the unfair competition law (Bus. & Prof. Code, § 17200 et seq. (UCL)) that is based on a trucking company’s alleged violation of state labor and insurance laws is “related to a price, route or service” (49 U.S.C. § 14501 (c)(1)) of the company and, therefore, preempted by the Federal Aviation Administration Authorization Act of 1994 (Pub.L. No. 103-305 (Aug. 23, 1994) 108 Stat. 1569) (FAAAA). The FAAAA provides that a state “may not enact or enforce a law, regulation, or other provision having the force and effect of law related to a price, route, or service of any motor carrier . . . with respect to the transportation of property.” (49 U.S.C. § 14501 (c)(1).) The People, on behalf of the State of California, filed this action against defendants Pac Anchor Transportation, Inc. (Pac Anchor) and Alfredo Barajas (Barajas) for misclassifying drivers as independent contractors and for other alleged violations of California’s labor and unemployment insurance laws.

As we explain, we conclude that the FAAAA does not preempt the People’s UCL action against defendants. We therefore affirm the Court of Appeal’s judgment.

NLRB: “micro-units” – Specialty Healthcare standard

Jurisdiction: All

Macy’s, Inc., et al., 361 NLRB No. 4 (7/22/14):

· http://mynlrb.nlrb.gov/link/document.aspx/09031d45817f7387 [enhanced lexis.com version].

· Franczek Radelet law firm article at http://www.franczek.com/frontcenter-NLRB_Macys.html.

· Jackson Lewis law firm article at http://www.jacksonlewis.com/resources.php?NewsID=4917.

· However, see this Franczek Radelet article at http://www.franczek.com/frontcenter-Micro-Unit_Shoe_Sales_Associates_Bergdorf.html explaining why a contrary result was reached for Bergdorf Goodman.

The small sales group of 41 employees in Macy’s cosmetics and fragrances department were designated as the bargaining group for only those employees; none of the other 120 employees of the Saugus, MA, store were included or would be represented.

The Board’s rationales were:

· The selection of employees tracked the departmental dividing line that Macy’s had drawn.

· Comparing the cosmetics and fragrances employees to other sales employees, it emphasized that they:

· worked in separate departments,

· reported to different supervisors,

· worked in separate physical spaces, and

· there was no significant contact between the employees.

· It distinguished decisions cited by Macy’s on the grounds that , and stated that more recent NLRB decisions have “evolved away from the presumptions favoring storewide units.” 

· The majority dismissed as “speculative” Macy’s suggestion that the application of the Specialty Healthcare standard to the retail industry would substantially harm Macy’s and other retail stores.

FMLA: adverse employment action, interference, questionable physical condition, lying independent medical examination (IME), summary judgment dismissal

Jurisdiction: Tenth Circuit

Dalpiaz v. Carbon County, Utah, et al., No. 13-4062 (10th Cir., 7/25/14); http://www.ca10.uscourts.gov/opinions/13/13-4062.pdf [enhanced lexis.com version].

Coworkers orally reported physical activity inconsistent with her claimed serious medical condition. The employer requested written statements. Eight reported seeing her doing 

various physical activities such as:

· playing football with her children,

· working in her yard, and

· assisting her children with costume changes and other tasks at lengthy dance rehearsals and recitals.

The employer then requested an IME. There were some scheduling problems with that and ultimately she never attended an IME.

Her supervisor ultimately decided to discharge her, and at a meeting with her supervisor and the county attorney, they gave her a Notice of Intent to Discipline for five alleged violations of the county’s policies and procedures: 

(1) failure to timely complete the FMLA forms after they were sent to her in May 2009;

(2) failure to schedule an IME;

(3) significant evidence of untruthfulness regarding the extent of her injuries and her ability to work;

(4) abuse of sick leave; and

(5) personal use of a digital camera belonging to the county.

She was suspended with pay on August 24, 2009. On September 4, 2009, she was discharged for the same five reasons given in the initial notice.

Dismissal of her lawsuit by the trial court:

In the present case, Plaintiff has not established that the Defendants interfered with her right to take FMLA leave. Moreover, Plaintiff cannot show a causal connection between her application for FMLA and her termination. There is no evidence that the County took any adverse action related to Plaintiff’s attempt to take FMLA leave. As such Plaintiff’s FMLA claims fail as a matter of law. 

Summary by the appellate court:

In September 2009, Plaintiff Bridget Dalpiaz was terminated from her position as the benefits administrator for Carbon County, Utah. In her subsequent federal lawsuit against the county and various county officials, she raised several claims for relief, including one claim of “Violation of the [Family and Medical Leave Act] – Interference with FMLA Rights” against the county. (Appellant’s App. at 25.) The district court granted summary judgment to all Defendants on all claims. On appeal, Plaintiff challenges only the denial of her FMLA claim against Carbon County. 

Title VII: adverse employment action – fired, non-discriminatory reason – no pretext

Jurisdiction: Tenth Circuit

Clark v. Cache Valley Electric Company, No. 13-4119 (10th Cir., 7/25/14); http://www.ca10.uscourts.gov/opinions/13/13-4119.pdf [enhanced lexis.com version].

Summary by the appellate court:

Kenyon Brady Clark filed this action alleging that his employer, Cache Valley Electric Company (“Cache Valley”), unlawfully discriminated against and retaliated against him in violation of Title VII of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000e-2000e-17. The district court granted summary judgment in favor of Cache Valley. It reasoned (1) Mr. Clark’s discrimination claim was based solely on his supervisor’s alleged voluntary romantic affiliation with a female subordinate, and therefore failed to state a claim for relief under Title VII; and (2) Mr. Clark failed to demonstrate that Cache Valley’s stated nondiscriminatory reasons for terminating his employment were pretextual. For the following reasons, we affirm. 

Title VII. Public Sector: USPS, postmaster

· Legal theories: race, adverse employment action, retaliation, constructive discharge

· Conduct and settlement agreement:

· suspected misconduct,

· threatened criminal prosecution, 

· temporary paid leave, and

·  either retire or reduced status and move 300 miles 
· Ruling: mixed summary judgment, remanded for trial

Jurisdiction: Tenth Circuit

Green v. Donahue, No. 13-1096 (10th cir., 7/28/14); http://www.ca10.uscourts.gov/opinions/13/13-1096.pdf [enhanced lexis.com version].

As shown by the search tags and the summary, practitioners need to read this complex case for instructive material facts and legal analysis.

Summary by the appellate court:

Marvin Green, a former postmaster, claims that the U.S. Postal Service retaliated against him after he made employment-discrimination claims. He was investigated, threatened with criminal prosecution, and put on unpaid leave. Shortly after being put on leave, he signed a settlement agreement with the Postal Service that provided him paid leave for three and a half months, after which he could choose either to retire or to work in a position that paid much less and was about 300 miles away. Ultimately, he decided to retire. He then filed a complaint against Defendant Patrick Donahoe, the Postmaster General, in the United States District Court for the District of Colorado, alleging five retaliatory acts in violation of Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e et seq.: (1) a letter notifying him to attend an investigative interview; (2) the investigative interview; (3) a threat of criminal charges against him; (4) his constructive discharge; and (5) his placement on unpaid leave (also known as emergency placement). The district court dismissed the first three claims for failure to exhaust administrative remedies. On the two remaining claims it granted summary judgment for Defendant, ruling that the constructive-discharge claim was untimely and that emergency placement was not a materially adverse action. This appeal followed.
We have jurisdiction under 28 U.S.C. § 1291. We affirm the judgment below except for the emergency-placement claim. We agree with Green that the emergency placement was a materially adverse action (being put on unpaid leave would dissuade a reasonable employee from engaging in protected activity), and we remand the claim for further proceedings. 
Conclusion:

We AFFIRM the district court’s dismissal of the claims based on the investigative interview letter, the investigative interview itself, the threat of criminal charges, and the alleged constructive discharge. We REVERSE summary judgment for Defendant on the emergency-placement claim, and we REMAND for proceedings consistent with this opinion. 

FLSA: workweek – employer defined, collective action

Jurisdiction: Fifth Circuit

Johnson, et al., v. Heckmann Water Resources (CVR), et al., No. 13-40824 (5th Cir., 7/14/14):

· http://www.ca5.uscourts.gov/opinions/pub/13/13-40824-CV0.pdf [enhanced lexis.com version].

· Jackson Lewis law firm article at http://www.jacksonlewis.com/resources.php?NewsID=4912.

The Fair Labor Standards Act allows this employer to use a Monday-through-Sunday “workweek” to calculate overtime pay for employees with work schedules of Thursdays through Wednesdays.

Summary by the appellate court:

The district court granted Defendants–Appellees’ motion for summary judgment, finding that they did not violate the overtime wage requirements of the Fair Labor Standards Act (“FLSA”) by using a Monday through Sunday workweek to calculate overtime compensation. We affirm.

Adverse Employment Action: tort negligence – coworker maligning job performance - discriminatory,  not Title VII

Jurisdiction: First Circuit, Puerto Rico

Velazquez-Perez v. Developers Diversified Realty Corp., (1st Cir., 5/23/14):

· http://media.ca1.uscourts.gov/pdf.opinions/12-2226P-01A.pdf [enhanced lexis.com version].

· Brody and Associates law firm article at http://brodyandassociates.com/employers-can-be-liable-for-non-supervisors-who-malign-an-employees-job-performance/
This case from Puerto Rico is interesting for its reasoning about efforts by a female coworker to get a male coworker fired for rejecting her romantic pursuit. The Title VII claim failed, but the tort claim survived. Read the article for the details and the advice in the article of additional factors for employers to consider when this kind of misconduct was either known or should have been known and resulted in tort liability. That’s an interesting twist.

Summary by the appellate court:

Under what circumstances, if any, can an employer be held liable for sex discrimination under Title VII of the Civil Rights Act of 1964 when it terminates a worker whose job performance has been maligned by a jilted co-worker intent on revenge? We answer that the employer faces liability if: the coworker acted, for discriminatory reasons, with the intent to cause the plaintiff's firing; the co-worker's actions were in fact the proximate cause of the termination; and the employer allowed the co-worker's acts to achieve their desired effect though it knew (or reasonably should have known) of the discriminatory motivation.
Based on this answer, and on our consideration of the terminated employee's claims of harassment and retaliation for asserting rights under Title VII, we vacate in part the grant of summary judgment against the employee on his sex discrimination claim, and otherwise affirm the judgment of the district court. 
Same-sex Marriage: unconstitutional prohibitions, Kitchen v. Herbert controlling precedent

Jurisdiction: Tenth Circuit, Oklahoma

Baldwin, et al., v. Barton, et al., Nos. 14-5003 & 14-5006 (10th Cir., 7/18/14); http://www.ca10.uscourts.gov/opinions/14/14-5003.pdf [enhanced lexis.com version].  
Same-sex couples cannot be denied marriage rights in Oklahoma. This case follows the 10th circuit ruling in Kitchen v. Herbert, and it is an example of controlling or binding precedent within a jurisdiction [Wikipedia explanation at http://en.wikipedia.org/wiki/Binding_precedent].

Summary by the court on the constitutional and statutory issues:

Our merits disposition is governed by our ruling in Kitchen v. Herbert, No 13- 4178, 2014 U.S. App. LEXIS 11935 (10th Cir. June 25, 2014). In that companion case, we held that: (1) plaintiffs who wish to marry a partner of the same sex or have such marriages recognized seek to exercise a fundamental right; and (2) state justifications for banning same-sex marriage that turn on the procreative potential of opposite-sex couples do not satisfy the narrow tailoring test applicable to laws that impinge upon fundamental liberties. Exercising jurisdiction under 28 U.S.C. § 1291, and governed by our ruling in Kitchen, we affirm.
Title VII: national origin, adverse employment action – promotion denied – failure to promote
Jurisdiction: Tenth Circuit

Juarez-Galvan v. United Parcel Service, Inc., No. 13-3118 (10th Cir., 7/22,14);

http://www.ca10.uscourts.gov/opinions/13/13-3118.pdf [enhanced lexis.com version].

Summary judgment by the trial court was affirmed because the employee to meet his burden of coming forward with direct evidence of discrimination or evidence creating an issue of material fact as to pretext.

Order and Judgment of the appellate court:

Gustavo Juarez-Galvan sued his employer, United Parcel Service, Inc. (“UPS”), claiming he was denied a promotion to the position of full-time driver because he is an immigrant from Mexico. See Title VII of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000e to 2000e-17 (making illegal, inter alia, the refusal to promote an individual because of that individual’s “national origin”). Concluding Juarez-Galvan failed to come forward with direct evidence of discrimination or evidence creating an issue of material fact as to pretext, the district court granted summary judgment in favor of UPS. Juarez-Galvan appeals. This court exercises jurisdiction pursuant to 28 U.S.C. § 1291 and affirms.

[Comment: There is a difference between “burden of coming forward” and “burden of proof”:

· “burden of coming forward” means a party is required to show certain evidence essential being allowed to proceed further with a claim, whereas

· “burden of proof” refers to the weight and amount of evidence a party is required to produce in order to win an issue it has raised.

For example:

· An employee claiming discrimination has the burden of going forward to show he or she is in class protected by an anti-discrimination statute, i.e., race, age, gender, etc.

· If that succeeds, then the employee has the burden of proving by a preponderance of the evidence that he or she was discriminated by the employer.

See http://legal-dictionary.thefreedictionary.com/Burden+of+Going+Forward.]

ACA: Affordable Care Act – subsidies – conflicting decisions

Jurisdictions: DC Circuit, Fourth Circuit

Conflicting opinions from two appellate circuit courts:

· Halbig v. Burwell, No. 14-5018 (D.C.Cir., 7/22/14); http://www.cadc.uscourts.gov/internet/opinions.nsf/10125254D91F8BAC85257D1D004E6176/$file/14-5018-1503850.pdf [enhanced lexis.com version].

· King v. Burwell, No. 14-1158 (4th Cir., 7/22/14); http://pacer.ca4.uscourts.gov/opinion.pdf/141158.P.pdf [enhanced lexis.com version].

· Ford Harrison law firm article at http://www.fordharrison.com/federal-courts-issue-conflicting-decisions-on-affordable-care-act-subsidies
Wage and Hour: California Labor Code – § 515, subd. (a), FLSA –28 U.S.C. §§ 201-219, exempt – salary deductions

Jurisdiction: California

Rhea v. General Atomics, No. D064517 (Cal.Ct.App.Dist1.Div4, 7/21/14):

· http://www.courts.ca.gov/opinions/documents/D064517.PDF [enhanced lexis.com version]
· Shaw Valenza law firm explanatory article at http://shawvalenza.blogspot.com/2014/07/court-of-appeal-ok-to-deduct-from.html.

Summary by the appellate court:

This appeals presents a challenge to General Atomics' employment practice of requiring exempt employees to use their annual leave hours when they are absent from work for portions of a day. Although Conley v. Pacific Gas & Electric Co. (2005) 131 Cal.App.4th 260, 263 (Conley) established that California law does not prohibit an employer "from following the established federal policy permitting employers to deduct from exempt employees' vacation leave, when available, on account of partial-day absences," appellant Lori Rhea contends that Conley was wrongly decided, or in the alternative, that even under Conley, General Atomics is not permitted to deduct from an exempt employee's leave bank when the employee is absent for less than four hours.
We conclude that Rhea's contentions are without merit, and accordingly we affirm the trial court's judgment in favor of General Atomics. 
FMLA, ADA: adverse employment action
· Leave: 29 U.S.C. § 2613(a) and 29 C.F.R. § 825.305(a).
· Failure to provide complete and sufficient certification

· reasonable notice not given

·  exceeded allowable leave
· ADA: 42 U.S.C. § 12112(b)(5)(A), not disabled, reasonable accommodation

· Litigation; oral Rule 50(a) motion for judgment as a matter of law due to a lack of sufficient evidence on both claims
Jurisdiction: Tenth Circuit

Crowell v. Denver Health and Hospital Authority, No. 13-1355 (10th Cir., 7/22/14); http://www.ca10.uscourts.gov/opinions/13/13-1355.pdf [enhanced lexis.com version].  
Her claims failed because:

· FMLA:

Although Denver Health initially granted Crowell FMLA-approved continuous leave for one month from June 17, 2011, to July 17, 2011, it later determined that continuous leave was not necessary until after Crowell had surgery on her shoulder. It also determined that intermittent leave was not necessary, and that all absences were subject to Denver Health’s attendance policy. Accordingly, Crowell’s June 5-6 absence was not an approved leave of absence and constituted her sixth occurrence in violation of Denver Health’s attendance policy prohibiting six occurrences in a twelve month period.2 Denver Health terminated Crowell effective July 6, 2011. 

· ADA: She was not disabled within the meaning of the Act, and because she was not coverd the issue of reasonable accommodation was irrelevant.

Order and Judgment by the appellate court:

Shanya Crowell appeals from the district court’s grant of judgment as a matter of law under Fed. R. Civ. P. 50(a) on her Family and Medical Leave Act (“FMLA”) claim under 29 U.S.C. § 2615(a)(1), and Americans with Disabilities Act (“ADA”) claim under 42 U.S.C. § 12112(b)(5)(A). Exercising jurisdiction under 28 U.S.C. § 1291, we affirm. 

[Recommendation: This very detailed opinion is an excellent study guide on these two issues. Once again, this case illustrates the importance of fully training everyone in FMLA requirements – it’s less expensive than litigation, even when you win.]

Benefits, Public Sector: Illinois, retirees, state-subsidized retiree medical premiums
· Statute: Public Act 97-695 (eff. July 1, 2012) – amended section 10 of the State Employees Group Insurance Act of 1971 (Group Insurance Act) (5 ILCS 375/10 (West 2012))

· Constitution:

· Ill. Const. 1970, art. XIII, § 5),

· Ill. Const. 1970, art. I, § 16), and
· Ill. Const. 1970, art. II, § 1 – separation of powers clause
Jurisdiction: Illinois

Kanerva v. Weems, No. 115811 (ILSC, 7/3/14):

· http://www.state.il.us/court/Opinions/SupremeCourt/2014/115811.pdf [enhanced lexis.com version].

· Franczek Radelet law firm article at http://www.franczek.com/frontcenter-Kanerva_Weems_Retiree_Health_Subsidies_Protected.html.

For some Illinois public sector employees, state-subsidized retiree medical premiums are a protected benefit under the pension protection clause of the Illinois Constitution.

Supreme court summary:

At issue in this appeal is the validity of Public Act 97-695 (eff. July 1, 2012), which amended section 10 of the State Employees Group Insurance Act of 1971 (Group Insurance Act) (5 ILCS 375/10 (West 2012)) by eliminating the statutory standards for the State’s contributions to health insurance premiums for members of three of the State’s retirement systems. In place of those standards, Public Act 97-695 requires the Director of the Illinois Department of Central Management Services to determine annually the amount of the health insurance premiums that will be charged to the State and to retired public employees. Plaintiffs include members of the State Employees’ Retirement System (SERS), the State Universities Retirement System (SURS), and the Teachers’ Retirement System of the State of Illinois (TRS), which are the three state retirement systems that are affected by Public Act 97-695. Plaintiffs brought four putative class actions challenging the constitutionality of Public Act 97-695. Each of the complaints alleged that Public Act 97-695 violates the pension protection clause of the Illinois Constitution of 1970 (Ill. Const. 1970, art. XIII, § 5). Two of the complaints alleged a violation of the contracts clause (Ill. Const. 1970, art. I, § 16), and one complaint alleged a violation of the separation of powers clause (Ill. Const. 1970, art. II, § 1). In addition, certain plaintiffs sought injunctive relief or damages for common-law claims based on contract and promissory estoppel. On motion of defendants, the circuit court of Sangamon County dismissed all of the complaints, and plaintiffs appealed. This court granted a subsequent motion for direct review, pursuant to Supreme Court Rule 302(b) (eff. Oct. 4, 2011)), and ordered that the appeals from the four consolidated cases be transferred to us. We subsequently allowed “certified classes of participants in the City of Chicago’s annuitant healthcare programs” to file a brief as amicus curiae on behalf of plaintiffs and the City of Chicago to file a brief as amicus curiae on behalf of defendants (Ill. S. Ct. R. 345 (eff. Sept. 20, 2010)). For the reasons that follow, the judgment of the circuit court is reversed, and the cause is remanded for further proceedings. 

Litigation: New Jersey Law Against Discrimination (LAD), discrimination, limitation of actions – statute of limitations, shortened, contract – express written waiver
Jurisdiction: New Jersey

Rodriguez v. Raymours Furniture Company, Inc., No. A-4329-12T3, 2014 N.J. Super. LEXIS 88 (NJ.App.Div., 6/19/14):

· http://njlaw.rutgers.edu/collections/courts/appellate/a4329-12.opn.html [enhanced lexis.com version].

· Jackson Lewis law firm article at http://www.jacksonlewis.com/resources.php?NewsID=4899.

The contractual waiver was upheld and enforced because the provision:

· was clear in its terms,

· was conspicuously placed in the application form, and

· was reasonable and not contrary to any public policy.

Summary by the appellate court:


The primary issue in this appeal is whether a contractual provision, contained in an employment application, by which the employee waives the two-year statute of limitations applicable to claims against the employer and shortens the period for such claims to six months, should be enforceable. The trial court rejected the employee's unconscionability argument. The court found that the provision was clear in its terms, was conspicuously placed in the application form, and was reasonable and not contrary to any public policy. Therefore, the court concluded that the provision was enforceable. In a secondary argument, plaintiff contended that a second application form he completed, in conjunction with a promotion several years after his initial hire, which did not contain the shortened limitation period, constituted a novation and voided the initial contract. The court rejected this argument, noting that a novation is never presumed and finding nothing in the second application or in the circumstances of its completion to suggest any intent to void the provisions of the initial contract.

Because plaintiff filed his complaint nine months after his alleged wrongful termination by defendant, the court granted defendant's summary judgment motion and dismissed the complaint as time-barred. On appeal, plaintiff makes the same arguments before us as he made in the trial court. We agree with the trial court's analysis and conclusions, and we affirm.

Whistleblower, Retaliation: misconduct – adverse employment action, timing, no causal connection, dismissal affirmed
Jurisdiction: Tenth Circuit

Wagner v. Bank of America Corporation, et al., No. 13-1347 (10th Cir., 7/11/14); http://www.ca10.uscourts.gov/opinions/13/13-1347.pdf [enhanced lexis.com version].

Significant performance deficiencies and misconduct were the basis for the adverse employment action. The employee’s claim of retaliation for whistleblowing was reject as not temporally connected with her firing.

Her prima facie case was based on Colorado law’s four required elements of prima facie case:

[1] that the employer directed the employee to perform an illegal act as part of the employee’s work-related duties or prohibited him from performing a public duty or exercising an important job-related right or privilege;

[2] that the action directed by the employer would violate a specific statute on the public health, safety or welfare, or would undermine a clearly expressed public policy relating to the employee’s basic responsibility as a citizen or his right or privilege as a worker;

[3] that the employee was terminated as the result of refusing to perform the act directed by the employer, and

[4] that the employer was aware or reasonably should have been aware that the employee’s refusal to comply with the employer’s order was based on the employee’s reasonable belief that the action ordered was illegal, contrary to clearly expressed statutory policy relating to the employee’s duty as a citizen, or violative of the employee’s legal right or privilege as a worker. 

She failed to meet that burden of proof. Further, the court noted:

On appeal, Wagner claims that the causation issue should have been resolved by a jury because “the conduct leading up to her discharge began,” Lockheed Martin Corp. v. Admin. Review Bd., 717 F.3d 1121, 1137 (10th Cir. 2013), with the issuance of the final warning from Vescera. We disagree. The final warning issued to Wagner referenced conduct that had previously been the subject of employee reviews, and there is no evidence linking the consistent warnings to Wagner about inappropriate tone to her reports about her fellow appraisers. Wagner also contends that LandSafe personnel intentionally baited her into responding inappropriately to several email communications so that her responses could be used as an excuse for termination. But she does not provide a record citation to support this assertion and our independent review of the record indicates no “specific facts showing that there remains a genuine issue for trial.” Hinds v. Sprint/United Mgmt. Co., 523 F.3d 1187, 1198 n.6 (10th Cir. 2008) (quotation omitted). 
Non-compete: duration, trigger, enforce, injunction denied

Jurisdiction: Louisiana

Gulf Industries, Inc. v. Boylan, No. 2014 CA 1640 (LACA1st, 6/6/14) [enhanced lexis.com version]; Jackson Lewis law firm article at http://www.noncompetereport.com/files/2014/07/Gulf-Industries-Inc.-v.-Boylan1.pdf. 

Holding by the appellate court:

. . . . [a]fter a common-sense reading of the employment agreement, we find that its employment period was not extended beyond the original termination date. While Mr. Boylan continued to work for Gulf after July 31, 2010, he no long worked under the terms of the employment agreement and was an at-will employee. When the employment period under the employment agreement terminated on July 31, 2010, Mr. Boylan then became subject to its non-compete clause for two years. The effective period of the non-compete clause ended on July 31, 2012.

Break: meal/rest period, applicable law – federal preemption – state law, Federal Aviation Administration Authorization Act of 1994 (FAAA)

Jurisdiction: Ninth Circuit, California

Dilts v. Penske Logistics, Inc, et., No. No. 12-55705 (9th Cir., 7/19/14):

· http://cdn.ca9.uscourts.gov/datastore/opinions/2014/07/09/12-55705.pdf [enhanced lexis.com version]
· Shaw Valenza law firm article at http://shawvalenza.blogspot.com/2014/07/9th-circuit-california-meal-rest-period.html.

· Littler Mendelson law firm article at http://www.littler.com/wage-hour-counsel/ninth-circuit-rules-california-meal-and-rest-break-laws-not-preempted-faaaa.

California state law is not preempted by federal law, FAAA, governing meals and rest periods.

Appellate court staff summary:

Federal Preemption The panel reversed the district court’s dismissal, based on federal preemption, of claims brought by a certified class of drivers alleging violations of California’s meal and rest break laws.

The panel held that California’s meal and rest break laws as applied to the motor carrier defendants were not “related to” defendants’ prices, routes, or services, and therefore they were not preempted by the Federal Aviation Administration Authorization Act of 1994.

District Judge Zouhary concurred, and wrote separately to emphasize that the defendant failed to carry its burden of proof on its preemption defense. 

Summary of ruling by the appellate court:

Plaintiffs, a certified class of drivers employed by Defendants Penske Logistics, LLC, and Penske Truck Leasing Co., L.P., appeal from a judgment dismissing their claims under California’s meal and rest break laws. The district court held on summary judgment that the Federal Aviation Administration Authorization Act of 1994 (“FAAAA”) preempts those state laws as applied to motor carriers. Reviewing de novo the interpretation and construction of the FAAAA and the question of federal preemption, Tillison v. Gregoire, 424 F.3d 1093, 1098 (9th Cir. 2005), we hold that the state laws at issue are not “related to” prices, routes, or services, and therefore are not preempted by the FAAAA. Accordingly, we reverse. 
Title VII: gender, adverse employment action, retaliation, wage discrimination, summary judgment dismissal affirmed

Jurisdiction: Tenth Circuit

Knitter v. Corvias Military Living, LLC, No. 13-3027 (10th Cir., 7/15/14); http://www.ca10.uscourts.gov/opinions/13/13-3027.pdf [enhanced lexis.com version].

The named defendant was neither her prospective employer nor her employer.

Summary by the appellate court:

Lisa Knitter worked as a “handyman” for Lewis General Contracting, Inc. (“LGC”) from March 2010 to October 2010. During this time, LGC’s sole client was Picerne Military Housing, LLC (“Picerne”), now known as Corvias Military Living, LLC. Ms. Knitter performed handyman services exclusively on Picerne properties.
Ms. Knitter sued Picerne under Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e et seq. Ms. Knitter alleged (1) she was paid lower wages than her male counterparts and (2) Picerne effectively fired her in retaliation for her complaints of sexual harassment and wage discrimination. She also alleged that (3) after she was fired, Picerne denied her application for vendor status in retaliation for her prior complaints of discrimination.
The district court granted summary judgment to Picerne, dismissing Ms. Knitter’s Title VII action because Picerne was not her employer. The district court also dismissed her claim for retaliatory denial of vendor status because Ms. Knitter did not apply for employment with Picerne when she applied to be a vendor.
Ms. Knitter now appeals. Exercising jurisdiction under 28 U.S.C. § 1291, we affirm. 

Wage and Hour: commissions, FLSA § 7(i) – exempt – inside sales person, California state law, class action, commissions, inside sales, minimum wage, compensation requirements
Jurisdiction: California

Peabody v. Time Warner Cable, No. S204804, CASC, 7/14/14):

· http://www.courts.ca.gov/opinions/documents/S204804.PDF [enhanced lexis.com version].

· Shaw Valenza law firm detailed explanatory article at http://shawvalenza.blogspot.com/2014/07/california-supreme-court-narrows-inside.html.

This case was decided by the California Supreme Court pursuant its Rules of Court in response to a statutory certification request from the federal Ninth Circuit court of Appeals on an issue of state wage and hour law. It is a complex matter and studying the Shaw Valenza article will be very helpful to better understanding it.

Held: " . . . an employer may not attribute commission wages paid in one pay period to other pay periods in order to satisfy California’s compensation requirements."

Supreme court summary and conclusion:

Susan Peabody worked for Time Warner Cable, Inc. (Time Warner), as a commissioned salesperson. She received biweekly paychecks, which included hourly wages in every pay period and commission wages approximately every other pay period. After Peabody stopped working for Time Warner, she sued, alleging various wage and hour violations. Time Warner removed the matter to federal court and successfully moved for summary judgment. Peabody appealed.


At the request of the United States Court of Appeals for the Ninth Circuit (Peabody v. Time Warner Cable, Inc. (9th Cir. 2012) 689 F.3d 1134 (Peabody); Cal. Rules of Court, rule 8.548), we consider whether an employer may attribute commission wages paid in one pay period to other pay periods in order to satisfy California’s compensation requirements. We conclude the answer is no.
III. CONCLUSION

In response to the Ninth Circuit’s request, we conclude that an employer may not attribute commission wages paid in one pay period to other pay periods in order to satisfy California’s compensation requirements. 
USERRA: 38 U.S.C. §§ 4301 to 4335, Eleventh Amendment – state sovereign immunity defense, federal war powers, certiorari granted

Jurisdiction: New Mexico

Ramirez v. State of New Mexico ex rel. Children, Youth and Families Department, et al., 2014-NMCA-057, Certiorari Granted, 5/1/14, No. 34,613);

http://www.nmbar.org/Attorneys/lawpubs/BB/bb2014/BB071614.pdf.

Cases certified to the New Mexico Supreme Court usually are not shown here because they are not final decisions. However, this case involves a major constitutional issue to track to its conclusion. NM practitioners need to stay alert for the final result. For practitioners in other jurisdictions, the result might provide persuasive authority for them.

Summary by the appellate court:

  {1} Plaintiff, a member of the New Mexico National Guard, filed suit pursuant to the Uniformed Services Employment and Reemployment Rights Act (USERRA), 38 U.S.C. §§ 4301 to 4335 (1994, as amended through 2011), against his former employer, the New Mexico Children, Youth, and Families Department (CYFD), following his termination. The issue presented by this appeal is whether CYFD, as an arm of the State, is entitled to constitutional state sovereign immunity in regard to Plaintiff ’s claim. Because we determine that Congress cannot override a state’s sovereign immunity when acting pursuant to its war powers and because the New Mexico Legislature has not waived the State’s sovereign immunity for USERRA suits, we conclude that CYFD is immune from Plaintiff ’s claim and accordingly reverse the district court’s contrary determination. 
NLRB: Flex Frac Logistics – 358 NLRB 127, adverse employment action, revised result – valid business reason
Jurisdiction: All
Flex Frac Logistics, LLC, 360 NLRB No. 120 (5/30/14) [enhanced lexis.com version]:

· http://mynlrb.nlrb.gov/link/document.aspx/09031d458172d7c3.

· mynlrb.nlrb.gov/link/document.aspx/09031d458172d7c3.

· Jackson Lewis law firm article at http://www.jacksonlewis.com/resources.php?NewsID=4902.

Originally, the NLRB decided that the employee’s employment had been terminated for activities protected by the NLRA [see 358 NLRB No. 127 (2012)], and the 9th Circuit affirmed.  However, the case now has a new result: firing the employee for violating the employer’s confidentiality policy did not violate the NLRA because the company had a valid business reason for keeping its client rates confidential in order to:

· prevent competitors from underbidding the employer and

· prevent the employer’s subcontractors from increasing their charges based on the rates the employer was charging its customers.

Wage and Hour: minimum wage exemption, Nevada Constitution Article 15 – Section 16, NRS 608.250
Jurisdiction: Nevada

Thomas, et al. v. Nevada Yellow Cab Corporation, et al., No. 61681 (6/26/14):

http://caseinfo.nvsupremecourt.us/public/caseView.do?csIID=29851 [enhanced lexis.com version].

130 Nev. Adv. Op. 52 (June 26, 2014).

http://www.jacksonlewis.com/media/pnc/0/media.2680.pdf.

Jackson Lewis law firm article at http://www.jacksonlewis.com/resources.php?NewsID=4892.

The three constitutional exemptions from minimum wages are the only ones allowed, and the statutory ones are inapplicable.

Supreme court summary:

Appellant taxicab drivers brought an action in the district court claiming damages for unpaid wages pursuant to Article 15, Section 16 of the Nevada Constitution, a constitutional amendment that revised Nevada's then-statutory minimum wage scheme (the Minimum Wage Amendment). The district court held that the Minimum Wage Amendment did not entirely replace the existing statutory minimum wage scheme under NRS 608.250, which in subsection 2 excepts taxicab drivers from its minimum wage provisions. We hold that the district court erred because the text of the Minimum Wage Amendment, by clearly setting out some exceptions to the minimum wage law and not others, supplants the exceptions listed in NRS 608.250(2). Accordingly, we reverse the district court's dismissal order and remand for further proceedings on appellants' minimum wage claims. 

ERISA, ESOP: “employee stock ownership plan” (ESOP), defined-contribution retirement savings plan, fiduciary duty – prudence standard defined, 29 U. S. C. §1104(a)(1)(B), 
Jurisdiction: All

Fifth Third Bancorp et al. v. Dudenhoeffer, No. 12-751 (USSC, 6/25/14):

· http://www.supremecourt.gov/opinions/13pdf/12-751_d18e.pdf [enhanced lexis.com version].

· ESOP definition at http://www.irs.gov/Retirement-Plans/Employee-Stock-Ownership-Plans-%28ESOPs%29.

· Shaw Valenza law firm article at http://shawvalenza.blogspot.com/2014/07/us-supreme-court-ends-term-with-3-le.html.

· Littler Mendelson law firm article at http://www.littler.com/publication-press/publication/supreme-court-axes-presumption-prudence-esop-stock-drop-cases.

ESOP fiduciaries are subject only to the same duty of prudence that applies to ERISA fiduciaries in general, and they are not entitled to any special presumption of prudence. Study the opinion and articles for details.

Court staff syllabus:

Petitioner Fifth Third Bancorp maintains a defined-contribution retirement savings plan for its employees. Plan participants may direct their contributions into any of a number of investment options, including an “employee stock ownership plan” (ESOP), which invests its funds primarily in Fifth Third stock. Respondents, former Fifth Third employees and ESOP participants, filed this lawsuit against petitioners, Fifth Third and several of its officers who are alleged to be fiduciaries of the ESOP. The complaint alleges that petitioners breached the fiduciary duty of prudence imposed by the Employee Retirement Income Security Act of 1974 (ERISA), 29 U. S. C. §1104(a)(1)(B). Specifically, the complaint alleges that petitioners should have known—on the basis of both publicly available information and inside information available to petitioners because they were Fifth Third officers—that Fifth Third stock was overpriced and excessively risky. It further alleges that a prudent fiduciary in petitioners’ position would have responded to this information by selling off the ESOP’s holdings of Fifth Third stock, refraining from purchasing more Fifth Third stock, or disclosing the negative inside information so that the market could correct the stock’s price downward. According to the complaint, petitioners did none of these things, and the price of Fifth Third stock ultimately fell, reducing respondents’ retirement savings. The District Court dismissed the complaint for failure to state a claim, but the Sixth Circuit reversed. It concluded that ESOP fiduciaries are entitled to a “presumption of prudence” that does not apply to other ERISA fiduciaries but that the presumption is an evidentiary one and therefore does not apply at the pleading stage. The court went on to hold that the complaint stated claim for breach of fiduciary duty.

Held: ESOP fiduciaries are not entitled to any special presumption of prudence. Rather, they are subject to the same duty of prudence that applies to ERISA fiduciaries in general . . .
Unemployment: California’s Unemployment Insurance Code § 1256, misconduct – single act – no insubordination
Jurisdiction: California

Paratransit, Inc. v. Unemployment Insurance Appeals Board (Medeiros), No. S204221 (CASC, 7/3/14) 

· http://www.courts.ca.gov/opinions/documents/S204221.PDF [enhanced lexis.com version].

· Ogletree Deakins law firm article at http://blog.ogletreedeakins.com/single-act-disobedience-disqualify-employee-unemployment-benefits-california-high-court-rules/?utm_source=rss&utm_medium=rss&utm_campaign=single-act-disobedience-disqualify-employee-unemployment-benefits-california-high-court-rules.

Supreme court summary:

In this case, an employee refused his employer’s repeated orders to sign a written disciplinary notice, because he disputed the notice’s factual allegations and thought he was entitled to consult with his union representative first. There is no dispute over whether the employer was within its rights to fire the employee for his insubordination. The only question is whether that single act of disobedience constituted misconduct within the meaning of California’s Unemployment Insurance Code. If so, then the employee is disqualified from receiving unemployment compensation benefits.
Based on the undisputed facts in the administrative record, we conclude the employee’s refusal to sign the disciplinary notice was not misconduct but was, at most, a good faith error in judgment that does not disqualify him from unemployment benefits.
Attorney-client Privilege: internal investigation, “obtaining or providing legal advice”, “a primary purpose”

Jurisdiction: DC Circuit

In re: Kellogg Brown & Root, Inc., et al., No. 1:05-cv-1276 (D.C. 2014).

· http://www.cadc.uscourts.gov/internet/opinions.nsf/701A3512988256CD85257D04004F78AA/$file/14-5055-1499662.pdf [enhanced lexis.com version].

· Littler Mendelson law firm article at http://www.littler.com/node/127396 for good history and analysis.

Understanding and promptly acting on misconduct, failure to comply with policies, procedures and other requirements is essential to preventing all sorts of problems, as well as maintaining morale and professional behavior in the workplace. Critical factors in this attorney-client privilege case were:

· “obtaining or providing legal advice” as

· “a primary purpose”

of the investigation.
Litigation:  tort – personal injury, intentional, workers’ compensation – exclusive remedy

Jurisdiction: Tenth Circuit, Oklahoma

Horton v. Holly Corporation, et al., No. 13-5057 (10th Cir., 7/10/14); http://www.ca10.uscourts.gov/opinions/13/13-5057.pdf [enhanced lexis.com version].

Generally, state statutory workers’ compensation acts apply to injuries or death in the workplace and are the exclusive remedy for the employee, and exceptions are rare.

Key concepts:

. . . Although the OSHA and EPA alerts are important indicators that the company knew substantial risks existed, the “violation of government safety regulations, even if wil[l]ful and knowing, does not rise to the level of an intentional tort or an actual intent to injure.” 

* * *

We applied Oklahoma’s substantial certainty test in Monge v. RG Petro- Machinery (Group) Co. Ltd., 701 F.3d 598 (10th Cir. 2012). That case involved a piece of safety equipment on an oil rig called a “crown saver” that the employer “was aware . . . was not operational.” Id. at 603, 608. Concluding that the employee “may have had a meritorious claim to recover for his tragic injuries outside of workers’ compensation if he were required to show that [the employer] had knowledge of foreseeable risk, high probability, or even substantial likelihood of injury,” we held that “nothing short of [the employer’s] knowledge of the substantial certainty of injury will do under” Oklahoma law. Id. at 608 (quotation and alteration omitted). We must reach the same conclusion in this case. 
[Comment: For an excellent example of an exception, see Delgado v. Phelps Dodge Chino, Inc., 2001-NMSC-034, http://www.nmcompcomm.us/nmcases/NMSC/2001/2001-NMSC-034.pdf., http://law.justia.com/cases/new-mexico/supreme-court/2001/c58e.html. [enhanced lexis.com version]]

Arbitration: class action, waivers, validity

Jurisdiction: California

Iskanian v. CLS Transportation Los Angeles, No. S204032 (6/23/14):
http://www.courts.ca.gov/opinions/documents/S204032A.PDF [enhanced lexis.com version].

Shaw Valenza law firm article at http://shawvalenza.blogspot.com/2014/06/ca-supreme-court-class-action-waivers.html.

Littler Mendelson law firm http://www.littler.com/publication-press/publication/class-action-waivers-good-california-paga-waivers-perhaps.

California Supreme court summary:

In this case, we again address whether the Federal Arbitration Act (FAA) preempts a state law rule that restricts enforcement of terms in arbitration agreements. Here, an employee seeks to bring a class action lawsuit on behalf of himself and similarly situated employees for his employer‘s alleged failure to compensate its employees for, among other things, overtime and meal and rest periods. The employee had entered into an arbitration agreement that waived the right to class proceedings. The question is whether a state‘s refusal to enforce such a waiver on grounds of public policy or unconscionability is preempted by the FAA. We conclude that it is and that our holding to the contrary in Gentry v. Superior Court (2007) 42 Cal.4th 443 (Gentry) has been abrogated by recent United States Supreme Court precedent. We further reject the arguments that the class action waiver at issue here is unlawful under the National Labor Relations Act and that the employer in this case waived its right to arbitrate by withdrawing its motion to compel arbitration after Gentry. 

The employee also sought to bring a representative action under the Labor Code Private Attorneys General Act of 2004 (PAGA) (Lab. Code, § 2698 et seq.). This statute authorizes an employee to bring an action for civil penalties on behalf of the state against his or her employer for Labor Code violations committed against the employee and fellow employees, with most of the proceeds of that litigation going to the state. As explained below, we conclude that an arbitration agreement requiring an employee as a condition of employment to give up the right to bring representative PAGA actions in any forum is contrary to public policy. In addition, we conclude that the FAA‘s goal of promoting arbitration as a means of private dispute resolution does not preclude our Legislature from deputizing employees to prosecute Labor Code violations on the state‘s behalf. Therefore, the FAA does not preempt a state law that prohibits waiver of PAGA representative actions in an employment contract.
Finally, we hold that the PAGA does not violate the principle of separation of powers under the California Constitution.
Non-compete: professionals, securities broker
Jurisdiction: Alabama

G.L.S. & Associates, Inc. v. Rogers, 2014 Ala. Civ. App. Lexis 87 (ALA.Ct.App., 5/16/14):

Martindale article at http://www.martindale.com/securities-law/article_Burr-Forman-LLP_2168728.htm [enhanced lexis.com version]
The National Law Review article at http://www.natlawreview.com/article/alabama-signals-possible-expansion-exemption-professionals-non-compete-restrictions.

Alabama law excludes professionals, such as physicians, lawyers, and accountants. This appellate court case expanded the exclusion to a securities broker who was sued by his former employer on allegations of breaching a non-solicitation agreement.

Marriage: same-sex, valid, Fourteenth Amendment – equal protection
Jurisdiction: Tenth Circuit, Utah

Same-sex marriage is valid in the State of Utah; to deny it violates the Fourteenth Amendment of the U.S. Constitution.

Kitchen, et al., v. Herbert, et al., No. 13-4178 (10th Cir., 6/25/14); http://www.ca10.uscourts.gov/opinions/13/13-4178.pdf [enhanced lexis.com version].

Extortion: not protected speech, SLAPP suit
Jurisdiction: California

Stenehjem v. Sareen, No. H038342 (Cal.Ct.App., 6/13/14):

http://www.courts.ca.gov/opinions/documents/H038342.PDF [enhanced lexis.com version].

Jackson Lewis Workplace Resource Center article at http://www.jacksonlewis.com/resources.php?NewsID=4877.

The employee attempted to resolve his defamation claim by sending an e-mail threatening to report his employer to the U.S. Attorney and file an action under the federal False Claims Act unless the employer agreed to settle. The appellate court ruled as a matter of law that this was extortion and was not protected free speech.

Public Sector: First Amendment – free speech, public employee - truthful subpoenaed testimony
Jurisdiction: All

The employee's sworn testimony outside the scope of his ordinary job duties, in judicial proceedings, was entitled to First Amendment protection because witnesses have sworn to tell the truth.

Lane v. Franks, No. 13-483 (USSC, 6/26/14):







http://www.supremecourt.gov/opinions/13pdf/13-483_9o6b.pdf [enhanced lexis.com version].

Ogletree Deakins law firm article at http://blog.ogletreedeakins.com/supreme-court-rules-public-employees-sworn-testimony-protected/?utm_source=rss&utm_medium=rss&utm_campaign=supreme-court-rules-public-employees-sworn-testimony-protected.

Franczek Radelet law firm article at http://www.franczek.com/frontcenter-Lane_Franks_First_Amendment.html.

Court syllabus:

1. Lane’s sworn testimony outside the scope of his ordinary job duties is entitled to First Amendment protection. Pp. 6–13.
(a) Pickering v. Board of Ed. of Township High School Dist. 205, Will Cty., 391 U. S. 563, 568, requires balancing “the interests of the[employee], as a citizen, in commenting upon matters of public concern and the interest of the State, as an employer, in promoting the efficiency of the public services it performs through its employees.”Under the first step of the Pickering analysis, if the speech is made pursuant to the employee’s ordinary job duties, then the employee is not speaking as a citizen for First Amendment purposes, and the inquiry ends. Garcetti v. Ceballos, 547 U. S. 410, 421. But if the “employee spoke as a citizen on a matter of public concern,” the inquiry turns to “whether the relevant government entity had an adequate justification for treating the employee differently from any other member of the general public.” Id., at 418. Pp. 6–8.
(b) Lane’s testimony is speech as a citizen on a matter of public concern. Pp. 8–12.
(1) Sworn testimony in judicial proceedings is a quintessential example of citizen speech for the simple reason that anyone who testifies in court bears an obligation, to the court and society at large, to tell the truth. That obligation is distinct and independent from any separate obligations a testifying public employee might have to his employer. The Eleventh Circuit read Garcetti far too broadly in holding that Lane did not speak as a citizen when he testified simply because he learned of the subject matter of that testimony in the course of his employment. Garcetti said nothing about speech that relates to public employment or concerns information learned in the course of that employment. The critical question under Garcetti is whether the speech at issue is itself ordinarily within the scope of an employee’s duties, not whether it merely concerns those duties. Indeed, speech by public employees on subject matter related to their employment holds special value precisely because those employees gain knowledge of matters of public concern through their employment. Pp. 9–11.
(2) Whether speech is a matter of public concern turns on the “content, form, and context” of the speech. Connick v. Myers, 461 U. S. 138, 147–148. Here, corruption in a public program and misuse of state funds obviously involve matters of significant public concern. See Garcetti, 547 U. S., at 425. And the form and context of the speech—sworn testimony in a judicial proceeding—fortify that conclusion. See United States v. Alvarez, 567 U. S. ___, ___. Pp. 11–12.
(c) Turning to Pickering’s second step, the employer’s side of the scale is entirely empty. Respondents do not assert, and cannot demonstrate, any government interest that tips the balance in their favor—for instance, evidence that Lane’s testimony was false or erroneous or that Lane unnecessarily disclosed sensitive, confidential, or  privileged information while testifying. Pp. 12–13.
2. Franks is entitled to qualified immunity for the claims against him in his individual capacity. The question here is whether Franks reasonably could have believed that, when he fired Lane, a government employer could fire an employee because of testimony the employee gave, under oath and outside the scope of his ordinary job responsibilities. See Ashcroft v. al-Kidd, 563 U. S. ___, ___. At the relevant time, Eleventh Circuit precedent did not preclude Franks from holding that belief, and no decision of this Court was sufficiently clear to cast doubt on controlling Circuit precedent. Any discrepancies in Eleventh Circuit precedent only serve to highlight the dispositive point that the question was not beyond debate at the time Franks acted. Pp. 13–17.
3. The Eleventh Circuit declined to consider the District Court’s dismissal of the claims against respondent Burrow in her official capacity as CACC’s acting president, and the parties have not asked this Court to consider them here. The judgment of the Eleventh Circuit as to those claims is reversed, and the case is remanded for further proceedings. P. 17. 

523 Fed. Appx. 709, affirmed in part, reversed in part, and remanded. 

NLRB: recess appointments - defined

Jurisdiction: All
NLRB v. Noel Canning, No. 12-1281 (USSC, 6/26/14):

http://www.supremecourt.gov/opinions/13pdf/12-1281_bodg.pdf.

Constangy Brooks & Smith law firm article at http://www.constangy.com/communications-524.html [enhanced lexis.com version].

Littler Mendelson law firm article at http://www.littler.com/workplace-policy-update/supreme-court-strikes-down-validity-nlrb-recess-appointments.

Fisher Phillips law firm article at http://www.laborlawyers.com/supreme-court-strikes-down-nlrb-recess-appointments.

Jackson Lewis law firm article at http://www.jacksonlewis.com/resources.php?NewsID=4888.

Ford Harrison law firm article at http://www.fordharrison.com/.

Franczek Radelet law firm article http://www.franczek.com/frontcenter-NLRB_Recess_Appointments-Unconstitutional.html.

Phelps Dunbar law firm article at http://www.jacksonlewis.com/resources.php?NewsID=4888.

The basic concept here is separation of powers among the three independent branches of the federal government. Three “recess appointments” made by President Obama were set aside as not having complied with the Recess Appointments Clause of the U.S. Constitution:

· Congress ultimately decides when it stands in recess, and

· a recess of less than ten days is presumptively too short to confer appointment power upon the President.

Ruling: There was no recess as defined by the Constitution at the time the President acted and consequently his attempted “recess appointments” were invalid.
ADA: reasonable accommodation, challenged jury instruction, immune system – musculoskeletal system, judgment affirmed
Jurisdiction: Tenth Circuit

Scavetta v. Dillon Companies, Inc., No. 13-1311 (10th Cir., 6/27/14) [enhanced lexis.com version];

About the jury instruction:

At the close of evidence, the district court held a jury instruction conference. The court proposed to instruct the jury as follows: “Ms. Scavetta has a disability if she has a physical impairment that substantially limits one or more of her major life activities, such as performing manual tasks, walking, standing, or working.” Scavetta objected, insisting the instruction failed to reflect that major life activities can “include the operation of major bodily functions such as the immune system or musculoskeletal system.” The court overruled her objection, however, explaining that the instruction conformed to the evidence, which “had to do with performing manual tasks, walking, standing or working.” The court instructed the jury accordingly, and the jury returned a verdict for King Soopers. 

The appellate court affirmed the jury instruction as given because:

Based on this testimony, the district court tailored the instruction to reflect that “Ms. Scavetta has a disability if she has a physical impairment that substantially limits one or more of her major life activities, such as performing manual tasks, walking, standing, or working.” This instruction properly focused the jury’s attention on the evidence relating to limitations of Ms. Scavetta’s physical activities. See Dilley v. SuperValu, Inc., 296 F.3d 958, 965 (10th Cir. 2002) (finding no plain error where instruction focused jury’s attention on evidence of how impairment substantially limited plaintiff’s major life activity). Because there was no specific evidence that RA substantially limited the operation of Scavetta’s major bodily functions, the court correctly declined to reference major bodily functions in its instruction.  

ACA, RFRA, RLUIPA: Affordable Care Act, Religious Freedom Restoration Act, Religious Land Use and Institutionalized Persons Act, contraceptive mandate, closely-held corporations – person, no compelling government interest – least restrictive means
Jurisdiction: All

Burwell v. Hobby Lobby Stores, Inc., No. 13-354 (USSC, 6/31/14):

http://www.supremecourt.gov/opinions/13pdf/13-354_olp1.pdf [enhanced lexis.com version].

http://www.supremecourt.gov/opinions/slipopinions.aspx?Term=13.

Constangy Brooks & Smith law firm article at http://www.employmentandlaborinsider.com/affordable-care-act-2/breaking-supreme-court-5-4-finds-in-favor-of-hobby-lobby/.

Fisher & Phillips law firm article at http://www.laborlawyers.com/supreme-court-rules-in-favor-of-religious-beliefs-of-business-owner.

Ford Harrison law firm article at http://www.fordharrison.com/supreme-courts-contraceptive-decision-not-a-one-size-fits-all-religious-exemption-from-the-affordable-care-acts-requirements.

Goldberg Segalla law firm article at http://www.goldbergsegalla.com/Impact%20of%20Hobby%20Lobby.

Briefly, closely-held corporations, regardless of size, are protected by the RFRA from the requirement of the ACA to pay for contraceptive prescriptions. Study the full opinion and articles for guidance and legal opinions. Two other methods, less restrictive, are available to the administration.

Court staff syllabus:

The Religious Freedom Restoration Act of 1993 (RFRA) prohibits the “Government [from] substantially burden[ing] a person’s exercise of religion even if the burden results from a rule of general applicability” unless the Government “demonstrates that application of the burden to the person—(1) is in furtherance of a compelling governmental interest; and (2) is the least restrictive means of furthering that compelling governmental interest.” 42 U. S. C. §§2000bb–1(a), (b). As amended by the Religious Land Use and Institutionalized Persons Act of 2000 (RLUIPA), RFRA covers “any exercise of religion, whether or not compelled by, or central to, a system of religious belief.” §2000cc–5(7)(A). 

At issue here are regulations promulgated by the Department of Health and Human Services (HHS) under the Patient Protection and Affordable Care Act of 2010 (ACA), which, as relevant here, requires specified employers’ group health plans to furnish “preventive care and screenings” for women without “any cost sharing requirements,”42 U. S. C. §300gg–13(a)(4). Congress did not specify what types of preventive care must be covered; it authorized the Health Resources and Services Administration, a component of HHS, to decide. Ibid. Nonexempt employers are generally required to provide coverage for the 20 contraceptive methods approved by the Food and Drug Administration, including the 4 that may have the effect of preventing an already fertilized egg from developing any further by inhibiting its attachment to the uterus. Religious employers, such as churches, are exempt from this contraceptive mandate. HHS has also effectively exempted religious nonprofit organizations with religious objections to providing coverage for contraceptive services. Under this accommodation, the insurance issuer must exclude contraceptive coverage from the employer’s plan and provide plan participants with separate payments for contraceptive services without imposing any cost-sharing requirements on the employer, its insurance plan, or its employee beneficiaries.
In these cases, the owners of three closely held for-profit corporations have sincere Christian beliefs that life begins at conception and that it would violate their religion to facilitate access to contraceptive drugs or devices that operate after that point. In separate actions, they sued HHS and other federal officials and agencies (collectively HHS) under RFRA and the Free Exercise Clause, seeking to enjoin application of the contraceptive mandate insofar as it requires them to provide health coverage for the four objectionable contraceptives. In No. 13–356, the District Court denied the Hahns and their company—Conestoga Wood Specialties—a preliminary injunction. Affirming, the Third Circuit held that a for-profit corporation could not “engage in religious exercise” under RFRA or the First Amendment, and that the mandate imposed no requirements on the Hahns in their personal capacity. In No. 13–354, the Greens, their children, and their companies—Hobby Lobby Stores and Mardel—were also denied a preliminary injunction, but the Tenth Circuit reversed. It held that the Greens’ businesses are “persons” under RFRA, and that the corporations had established a likelihood of success on their RFRA claim because the contraceptive mandate substantially burdened their exercise of religion and HHS had not demonstrated a compelling interest in enforcing the mandate against them; in the alternative, the court held that HHS had not proved that the mandate was the “least restrictive means” of furthering a compelling governmental interest.
Held: As applied to closely held corporations, the HHS regulations imposing the contraceptive mandate violate RFRA.
Union: collective bargaining, Harris v. Quinn, Illinois Public Labor Relations Act (PLRA), homecare – personal assistants (PA), state executive order
Jurisdiction: All

Harris et al. v. Quinn, Governor of Illinois, et al., No. 11–681 (USSC, 1/21/14):

http://www.supremecourt.gov/opinions/13pdf/11-681_j426.pdf [enhanced lexis.com version].

URL to Slip Opinions at http://www.supremecourt.gov/opinions/slipopinions.aspx?Term=13.

Ogletree Deakins law firm article at http://blog.ogletreedeakins.com/supreme-court-rejects-labors-mandatory-dues-collection-initiative-favor-workers-first-amendment-rights/?utm_source=rss&utm_medium=rss&utm_campaign=supreme-court-rejects-labors-mandatory-dues-collection-initiative-favor-workers-first-amendment-rights.

Fisher & Phillips law firm article at http://www.laborlawyers.com/supreme-court-strikes-down-mandatory-union-fair-share-deductions-for-public-sector-employees.

Littler Mendelson law firm article at http://www.littler.com/workplace-policy-update/supreme-court-rules-against-public-sector-union-limited-decision.

Goldberg Segalla law firm article at http://www.goldbergsegalla.com/Supreme%20Court%20Deals%20Blow%20to%20Public%20Sector%20Unions%20on%20Agency%20Fees.

If a Rehabilitation Program PA does not want to join or support the union, then collecting an agency fee from a PA would violate the First Amendment. The PAs were determined not to be in an employment that qualified them as public sector employees.

Court staff syllabus:

Illinois’ Home Services Program (Rehabilitation Program) allows Medicaid recipients who would normally need institutional care to hire a “personal assistant” (PA) to provide homecare services. Under State law, the homecare recipients (designated “customers”) and the State both play some role in the employment relationship with the PAs. Customers control most aspects of the employment relationship, including the hiring, firing, training, supervising, and disciplining of PAs; they also define the PA’s duties by proposing a “Service Plan.”Other than compensating PAs, the State’s involvement in employment matters is minimal. Its employer status was created by executive order, and later codified by the legislature, solely to permit Pas to join a labor union and engage in collective bargaining under Illinois’ Public Labor Relations Act (PLRA).
Pursuant to this scheme, respondent SEIU Healthcare Illinois &Indiana (SEIU–HII) was designated the exclusive union representative for Rehabilitation Program employees. The union entered into collective-bargaining agreements with the State that contained an agency-fee provision, which requires all bargaining unit members who do not wish to join the union to pay the union a fee for the cost of certain activities, including those tied to the collective-bargaining process. A group of Rehabilitation Program PAs brought a class action against SEIU–HII and other respondents in Federal District Court, claiming that the PLRA violated the First Amendment insofar as it authorized the agency-fee provision. The District Court dismissed their claims, and the Seventh Circuit affirmed in relevant part, concluding that the PAs were state employees within the meaning of Abood v. Detroit Bd. of Ed., 431 U. S. 209.

Litigation: arbitration, timely objection to litigation

Jurisdiction: California

Two case requiring timely objection to litigation rather than arbitration:

Tiri v. Lucky Chances, No. A136675 (Cal.Ct.App.Div1. , 5/15/14): http://www.courts.ca.gov/opinions/documents/A136675.PDF [enhanced lexis.com version].

Malone v. Superior Court (California Bank & Trust), No. B253891 (Cal.Ct.App.Div2.  6/17/14) [enhanced lexis.com version]
Ogletree Deakins law firm article at http://www.ogletreedeakins.com/publications/2014-06-27/two-california-appellate-decisions-%E2%80%9Cdelegate%E2%80%9D-authority-courts-arbitrators#sthash.WnrTcfQK.dpuf.

Litigation: FEHA, untimely objection, failure to exhaust administrative remedies

Jurisdiction: California

Kim v. Konad USA Distribution, No. G048443 (Cal.Ct.App.Dist4.Div3, 6/12/14)”

· http://www.courts.ca.gov/opinions/documents/G048443.PDF [enhanced lexis.com version].

· Ogletree Deakins law firm articles at:

· http://www.ogletreedeakins.com/publications/2014-06-27/don%E2%80%99t-wait-until-trial-over-raise-objection-court%E2%80%99s-jurisdiction-says-califo, and more at

·  http://www.ogletreedeakins.com/publications/2014-06-27/don%E2%80%99t-wait-until-trial-over-raise-objection-court%E2%80%99s-jurisdiction-says-califo#sthash.7l7bIsh1.dpuf.

Comment: Most governments, federal and state, require an employee to submit such claims to an administrative agency that reviews and screens cases for their merits before allowing access to the judicial system. It’s a traffic control device.

History: Only after the end of the trial did the employer first object to the employee’s failure to first submit the claim to the FEHA.

Ruling: That would a futile endeavor because the case had been tried on the merits and screening at that time was thus irrelevant.

Comment: This was not an issue of jurisdiction:
Exhaustion of administrative remedies: This deals with whether an employee exhausts all necessary administrative procedural steps and remedies in order to qualify for access to the judicial system; that legal doctrine does not involve “the fundamental subject matter jurisdiction of the court.”

Jurisdiction: This is the authority and power to decide a case and enter a binding judgment for or against the parties, which does involve “the fundamental subject matter jurisdiction of the court.” For example, a New Mexico Human Rights Act case could not be brought in a state other than New Mexico because that Act applies only in New Mexico and a court in another state other state would have no legal basis for trying it making a ruling.

Independent Contractors: newspaper carriers, class action determination

Jurisdiction: California

Ayala v. Antelope Valley Newspapers, Inc., No. S206874 (CASC, 6/30/14):

· http://www.courts.ca.gov/opinions/documents/S206874.PDF0.

· Ogletree Deakins Law firm article at http://www.ogletreedeakins.com/publications/2014-07-01/california-supreme-court-newspaper-carriers-can-proceed-class-action-challen.

Clarifies class action considerations.

Supreme Court summary:

Antelope Valley Newspapers, Inc. (Antelope Valley) is the publisher of the Antelope Valley Press, a daily newspaper. To deliver the paper to its subscribers, Antelope Valley contracts with individual carriers. Four carriers, Maria Ayala, Josefina Briseño, Rosa Duran, and Osman Nuñez, contend Antelope Valley illegally treats them as independent contractors, rather than employees, and thereby deprives them of a host of wage and hour protections to which they are legally entitled.
The merits of the complaint are not before us. The sole question is whether this case can proceed as a class action. The trial court concluded the case could not, holding that on the critical question whether Ayala and others were employees, plaintiffs had not shown common questions predominate; to determine employee status, in the trial court‘s view, would necessitate numerous unmanageable individual inquiries into the extent to which each carrier was afforded discretion in his or her work. The Court of Appeal disagreed in part, holding that the trial court had misunderstood the nature of the inquiries called for, and remanded for reconsideration of the class certification motion as to five of the complaint‘s claims.
We affirm. 
Arbitration: Federal Arbitration Act (FAA), arbitration clause – enforceable, 

Jurisdiction: California

Malone v. Superior Court, No. B253891 (Cal.Ct.App.Dist2.Div3., 6/17/14): 

· http://www.courts.ca.gov/opinions/documents/B253891.PDF [enhanced lexis.com version].

· Jackson Lewis law firm article at http://www.jacksonlewis.com/resources.php?NewsID=4889.

The California Bank & Trust (CB&T) employee handbook for the period of July 2007 to November 2010 included a provision requiring binding arbitration of any “controversy or claim arising out of” Malone’s employment. It also stated:

The arbitrator has exclusive authority to resolve any dispute relating to the interpretation, applicability, or enforceability of this binding arbitration agreement.

ADA, Retaliation: failure to state a claim upon which relief can be granted – 12(b)(6) – no causal connection alleged, dismissal affirmed

Jurisdiction: Tenth Circuit

Creamer v. Larned State Hospital, et al., No. 13-3333 (10th Cir., 7/1/14); http://www.ca10.uscourts.gov/opinions/13/13-3333.pdf [enhanced lexis.com version].

Summary by the appellate court:

Her pleadings, both in that [the district court] and on appeal, are almost incomprehensible. The district court noted the disconnect between her claim for unlawful discrimination under the Americans with Disabilities Act of 1990 (ADA), 42 U.S.C. § 12101 et seq., and her allegations that Defendants had falsely imprisoned her and maintained false records about her. * * *
ERISA: arbitration, litigation, long term disability benefits (LTD), pre-existing bi-polar disorder, back pain problems – not disabled, mental impairment benefits paid, dismissal affirmed
Jurisdiction: Tenth Circuit

Bigley v. Ciber, Inc. Long Term Disability Coverage, No. 13-1243 (10th Cir., 7/2/14); http://www.ca10.uscourts.gov/opinions/13/13-1243.pdf [enhanced lexis.com version].

Appellant raided numerous points, some on the merits and others on litigation and procedural matters. Essentially, she did not have a provable case.

From the appellate opinion:

. . . . Plaintiff Linda Bigley appeals from the district court’s order upholding the denial of her application for long-term disability (LTD) benefits under ERISA, 29 U.S.C. § 1132(a)(1)(B).  * * *  Ms. Bigley formerly worked for CIBER, Inc., which offered its employees the defendant LTD benefit plan (the Plan). Ms. Bigley stopped working on November 7, 2001, and filed an application for LTD benefits under the Plan in May 2002 based upon a pre-existing bi-polar disorder. The Plan began paying Ms. Bigley benefits based upon her mental illness, but those benefits could be paid only for two years under the terms of the Plan. She later sought continued benefits, however, asserting that she was independently disabled based on back impairments resulting from an accident in April 2001. On January 12, 2004, the Plan notified her that it was denying her claim for continued LTD benefits effective May 6, 2004, because she was not disabled by her back problems. The Plan paid her benefits from May 6, 2002, through May 5, 2004, based upon her mental impairment, but then discontinued paying benefits. . . .
Two major concepts:
· Immigration: Immigration Reform and Control Act (IRCA), Fair Housing and Employment Act (FEHA), hiring-firing, timing, illegal application, discrimination – illegal termination, conflict of laws
· Evidence: “after-acquired”, adverse employment action decision – timing
Jurisdiction: California

Salas v. Sierra Chemical Co., No. S196568 (CASC, 6/26/14):

· http://www.courts.ca.gov/opinions/documents/S196568.PDF [enhanced lexis.com version].

· Fisher & Phillips law firm article at http://www.laborlawyers.com/california-supreme-court-illegal-immigrant-shouldnt-have-been-hired-but-cant-be-fired-illegally.

Supreme Court summary:

Plaintiff sued his former employer under the California Fair Employment and Housing Act (FEHA; Gov. Code, § 12900 et seq.), alleging that defendant employer failed to reasonably accommodate his physical disability and refused to rehire him in retaliation for plaintiff’s having filed a workers’ compensation claim.  Thereafter, defendant learned of information suggesting that plaintiff, to gain employment with defendant, had used another man’s Social Security number.   

The trial court denied defendant employer’s motion for summary judgment.  When defendant sought a writ of mandate in the Court of Appeal, that court issued an alternative writ.  In response, the trial court vacated its order-denying defendant’s motion for summary judgment, and it entered an order granting the motion.  Plaintiff employee appealed from the ensuing judgment, which the Court of Appeal affirmed.  It held that plaintiff’s action was barred by the doctrines of after-acquired evidence and unclean hands (based on information defendant acquired during discovery showing wrongdoing by plaintiff), and that here   application of those doctrines was not precluded by Senate Bill No. 1818 (2001-2002 Reg. Sess.) (Senate Bill No. 1818), enacted in 2002 (Stats. 2002, ch. 1071, pp. 6913-6915).  That state law declares:  “All protections, rights and remedies available under state law, except any reinstatement remedy prohibited by federal law, are available to all individuals regardless of immigration status who have applied for employment, or who are or who have been employed, in this state.”  (Stats. 2002, ch. 1071, § 1, p. 6913, italics added.)   

After we granted plaintiff employee’s petition for review, we asked both parties for supplemental briefing on whether federal immigration law preempts California’s Senate Bill No. 1818, an issue the parties had not raised before.  We conclude:  (1) Senate Bill No. 1818, which extends state law employee protections and remedies to all workers “regardless of immigration status,” is not preempted by federal immigration law except to the extent it authorizes an award of lost pay damages for any period after the employer’s discovery of an employee’s ineligibility to work in the United States; and (2) contrary to the Court of Appeal’s holdings, the doctrines of after-acquired evidence and unclean hands are not complete defenses to a worker’s claims under California’s FEHA, although they do affect the availability of remedies.  Accordingly, we reverse and remand the matter for further proceedings. 
Discrimination:

· Vicente Salas misrepresented his employment eligibility when he applied for a job. When the employer discovered that, it fired him. He sued and won a partial judgment under California law.

· Initially, the California Supreme Court considered whether IRCA in any way preempted California’s anti-discrimination law. Study this opinion and the article for all of the considerations that lead to this interesting decision to award some, but not all, damages to the plaintiff.

Evidence: What evidence is admissible in a case of adverse employment action? It’s what the employer knew at the time of the decision, not what it might have learned later that might have justified that action. As the court noted:

    The doctrine of after-acquired evidence refers to an employer’s discovery, after an allegedly wrongful termination of employment or refusal to hire, of information that would have justified a lawful termination or refusal to hire.

Title VII: 42 U.S.C. § 2000e-3(a)
· Discrimination: adverse employment action – demotion, retaliation – helping – assisting – coworker, sexual harassment, claim warranted – valid
· Litigation - McDonnell Douglas - post-trial JMOL motion
Jurisdiction: Tenth Circuit

Barrett v. Salt Lake County, et al., Nos. 13-4084 & 13-4125 (10th Cir., 5/15/14); http://www.ca10.uscourts.gov/opinions/13/13-4084.pdf [an enhanced version of this opinion is available to lexis.com subscribers].

Michael Barrett’s fourteen-year record of promotions and positive reviews convinced the courts that he had been retaliated against by his employer for helping a female coworker with her civil rights claim.

Concerning litigation, see the discussion of:

· the McDonnell Douglas evidentiary framework and 

· post-trial motions for Judgment as a Matter of Law (JMOL).

Summary by the appellate court:

The trouble began when Michael Barrett, a Salt Lake County employee, helped a colleague pursue a sexual harassment complaint against her boss. The complaint was entirely warranted but some in management apparently didn’t like the publicity. According to Mr. Barrett, his superiors thought him a noisy troublemaker and began a campaign to have him discharged or demoted. After he was demoted Mr. Barrett brought this lawsuit, alleging that the county violated Title VII by retaliating against him for helping a coworker vindicate her civil rights. See 42 U.S.C. § 2000e-3(a).
The jury found for Mr. Barrett. At trial the county argued that it disciplined Mr. Barrett because he was a poor worker. But the evidence showed that Mr. Barrett’s fourteen years working for the county were marked only by promotions and positive reviews — that is, until he helped draw attention to his colleague’s plight. Now on appeal, the county asks us to undo the jury’s verdict but we can find no fault in the district court’s careful treatment of the merits and see only a minor aspect of its attorney fees award requiring further attention.
NLRB: profanity – “F-bombs”, concerted activity – protected, NLRA § 8(a)(1), Atlantic Steel test
Jurisdiction: NLRA, Ninth Circuit

Plaza Auto Center, Inc., 360 NLRB No. 117 (5/28/14):

· http://mynlrb.nlrb.gov/link/document.aspx/09031d4581728ab9 [enhanced version].

· Ogletree Deakins law firm articles at:

· http://blog.ogletreedeakins.com/nlrb-rules-employee-launched-f-bombs-company-owner-lose-protection-federal-labor-law/?utm_source=rss&utm_medium=rss&utm_campaign=nlrb-rules-employee-launched-f-bombs-company-owner-lose-protection-federal-labor-law and

· http://blog.ogletreedeakins.com/nlrb-rules-employee-launched-f-bombs-company-owner-lose-protection-federal-labor-law/?utm_source=rss&utm_medium=rss&utm_campaign=nlrb-rules-employee-launched-f-bombs-company-owner-lose-protection-federal-labor-law#sthash.nzX3hHS8.dpuf.

On remand from the 9th Circuit, the NLRB ruled that a heated response by a salesperson to Tony Plaza, the owner, was concerted activity protected by the NLRA.

· The dispute was over breaks and compensation, and the response was

· cursing [see page 2 of the ruling for the explicit expletives] at Plaza in a raised voice multiple times.

The four-part Atlantic Steel test, 245 NLRB 814, 816 (1979):

1) the place of the discussion,

2) the subject matter of the discussion,

3) the nature of the employee’s outburst, and

4) whether the outburst was, in any way, provoked by the employer’s unfair labor practices.

 Tenure: adverse employment action, probationary period – tenure denied, documented unprofessional academic performance, mistreating students
Jurisdiction: Tenth Circuit

Maranville v. Utah Valley University, et al., No. 13-4129 (10th Cir. 6/16/14); http://www.ca10.uscourts.gov/opinions/13/13-4129.pdf [enhanced version].

Tenure was denied to this professor who had previously been tenured at another university. His current misconduct was well documented, e.g., complaints by students that he repeated openly belittled and berated them, among many other things. Summary judgment dismissal affirmed.  

ERISA: fiduciary duty – breach – liability limited, equitable relief –– surcharge – estoppel – reformation, citations – ERISA § 502(a)(3) – 29 U.S.C. section 1132(a)(3)
Jurisdiction: Ninth Circuit

Gabriel v. Alaska Elec. Pension Fund, et al., No. No. 12-35458 (9th Cir., 6/6/14):

· http://cdn.ca9.uscourts.gov/datastore/opinions/2014/06/06/12-35458.pdf [enhanced version].

· 2014 U.S. App. LEXIS 10553 (9th Cir. June 6, 2014).

· Littler Mendelson law firm article at http://www.littler.com/publication-press/publication/ninth-circuit-uncharacteristically-takes-lead-limiting-plaintiffs-righ#sthash.KlKvAQ4q.dpuf.

Study the articles because this complex area of benefits law is developing slowly, and lower court decisions are instructive. The appellate court ruled:

· Unanimously on the issues of remedies of estoppel and reformation.

· However, the panel was split on the remedy of surcharge.

Summary prepared by the court staff:

Employee Retirement Income Security Act

The panel affirmed the district court’s summary judgment in favor of Alaska Electrical Pension Fund and other defendants on claims (1) that the Fund abused its discretion in denying the plaintiff benefits under the Alaska Electrical Pension Plan and (2) that he was entitled to equitable relief under ERISA.
For over three years, the Fund paid the plaintiff monthly pension benefits he had not earned. When it rediscovered an earlier determination that the plaintiff had never met the Plan’s vesting requirements, it terminated his benefits. The panel affirmed the district court’s summary judgment on the plaintiff’s claim that the defendants violated their fiduciary duties under ERISA or the terms of the Plan and that he therefore was entitled to “appropriate equitable relief” under 29 U.S.C. § 1132(a)(3).

the plaintiff was not entitled to an order equitably estopping the Fund from relying on its corrected records that showed his actual years of service because he failed to show that a letter informing him that he would receive a pension was an interpretation of ambiguous language in the Plan, rather than a mere mistake in assessing his entitlement to benefits, and he also failed to show that he was ignorant of the true facts. The panel held that the plaintiff was not entitled to the equitable remedy of reformation based on mistake under trust or contract law principles because he failed to demonstrate that a mistake of fact or law affected the terms of the Plan. He also was not entitled to reformation based on fraud. The panel held that the plaintiff was not entitled to the equitable remedy of surcharge, to receive an amount equal to the benefits he would have received if he had been a participant with the hours erroneously reflected in the Fund’s records when he applied for benefits, because he did not show that the defendants were unjustly enriched by their alleged breaches of fiduciary duty. In addition, the surcharge remedy the plaintiff sought would not restore the trust estate, but rather would wrongfully deplete it by paying benefits he was not eligible to receive under the Plan.
panel also affirmed the district court’s summary judgment on the plaintiff’s claim that the defendants erred in denying him benefits on the ground that he was non-vested. The panel rejected the plaintiff’s argument that the Fund waived this rationale for denying him benefits by not timely raising it.  

FLSA, MCA: Motor Carrier Act, overtime pay, exemption – safety – interstate activities

Jurisdiction: Fifth Circuit

Allen, et al. v. Coil Tubing Services, L.L.C., No. 12-20194 (5th Cir., 6/13/14):

· http://www.ca5.uscourts.gov/opinions%5Cpub%5C12/12-20194-CV0.pdf [enhanced version].

· Jackson Lewis law firm article at http://www.jacksonlewis.com/resources.php?NewsID=4875.

Summary by the appellate court:

Plaintiffs-Appellants alleged that they worked more than forty hours a week, and that their employer, Defendant-Appellee Coil Tubing Services, L.L.C. (“CTS”), wrongfully denied them overtime pay in violation of the Fair Labor Standards Act (“FLSA”). The district court held, among other things, that the Motor Carrier Act (“MCA”) exempted certain CTS employees from the overtime pay requirements of the FLSA based, in part, on the percentage of safety affecting interstate activities these employees engaged in company-wide. Undertaking a limited interlocutory review, we AFFIRM.
NLRB: non-solicitation policy, concerted activity – instant messages - work areas – non-working time

Jurisdiction: All

Food Services of America, Inc., 360 NLRB No. 123 (5/30/14):

· http://www.nlrb.gov/cases-decisions/board-decisions [enhanced version].

· Littler Mendelson law firm articles at:

·  http://www.littler.com/labor-relations-counsel/board-strikes-down-non-solicitation-policy-and-finds-employee-instant-messag and

· http://www.littler.com/labor-relations-counsel/board-strikes-down-non-solicitation-policy-and-finds-employee-instant-messag#sthash.wKWZoU9N.dpuf.

The employer’s policy at issue stated:

Solicitation discussions of a non-commercial nature, by Associates, are limited to the non-working hours of the solicitor as well as the person being solicited and in non-work areas. (Working hours do not include meal breaks or designated break periods).

The two majority panel members ruled that violate concerted activity protections of the NLRA, Section 7, discussing terms and conditions of employment.

The decision noted that “absent special circumstances not present here, employers may ban solicitation in working areas during working time but may not extend such bans to working areas during nonworking time.” 

NLRA: employment agreement – confidentiality rule, intentional violation, adverse employment action
Jurisdiction: Fifth Circuit, all

Flex Frac Logistics, 360 NLRB No. 120 (3/30/14):

· http://www.nlrb.gov/cases-decisions/board-decisions [enhanced version].

· Littler Mendelson law firm article at http://www.littler.com/labor-relations-counsel/board-upholds-firing-employee-violating-overbroad-and-unlawful-confidentiali.
· Subsequent Board ruling at 358 NLRB No. 127, slip op at 3 (2012).

The employer was attempting to protect critical confidential information about the rates it charges customers, and prohibited employees from disclosing that. The Board ruled the prohibition was overly broad because it could be interpreted to prohibit employees from discussing wages, hours, or other terms and conditions of employment. Read the law firm article for the history in the 5th Circuit, 746 F.3d 205 (5th Cir. 2014), and the Boards subsequent ruling.

ERISA: disability insurance – coverage denied – not eligible 

Jurisdiction: Tenth Circuit

Nelson v. Aetna Life Insurance Company, et al., No. 13-5073 (10th Cir., 6/18/14) [enhanced version];

Pending an updated URL, http://www.ca10.uscourts.gov/clerk/opinions/daily, but searchable at http://www.ca10.uscourts.gov/opinion/search until updated.]

The denial was based on the terms of the Plan policy, which defines disability for STD benefits and the first eighteen months of LTD benefits as being unable to perform all the material and substantial duties of a claimant’s particular occupation. After eighteen months, the Plan pays LTD benefits only if an injury or disease prevents a claimant from working at any reasonable occupation. She did not meet that definition.

Summary by the appellate court, and its ruling:

Gina M. Nelson appeals from the district court’s judgment affirming the denial of her request for benefits under disability insurance policies governed by the Employee Retirement Income Security Act of 1974 (ERISA), 29 U.S.C. §§ 1001-1461. Exercising jurisdiction under 28 U.S.C. § 1291, we affirm.

* * *

 
In sum, the administrative record shows that Aetna “diligently endeavored to discover the nature of [Ms. Nelson’s] ailments,” Holcomb, 578 F.3d at 1193, and Ms. Nelson has not demonstrated that the reports prepared by the five independent specialists did not provide a reasonable basis for Aetna’s denial of STD benefits beyond April 20, 2009. Because Aetna’s denial of LTD benefits was based solely on Ms. Nelson’s failure to satisfy the elimination period, and Ms. Nelson has raised no other challenge to that decision other than her unsuccessful attack on the denial of STD benefits, she has also failed to show that the denial of LTD benefits was arbitrary and capricious. The judgment of the district court is affirmed.

Litigation: statute of limitations, time-barred, no extension, no tolling, separate laws – different remedies, Castagna – Luceno – Majestic Kitchens
Jurisdiction: Second Circuit, New York

Castagna, et al. v. Luceno, et al., No. 13-0796 (2nd Cir., 3/5/14) [enhanced version]:

· Workplace Class Action URL at http://www.workplaceclassaction.com/files/2014/03/13-796_opn.pdf.

· http://brodyandassociates.com/second-circuit-says-time-to-file-a-lawsuit-is-not-extended-by-filing-a-claim-with-the-eeoc/.

· http://www.ca2.uscourts.gov/decisions/isysquery/f5997637-3ac7-452a-868d-a25b05894a8c/1/doc/13-796_opn.pdf#xml=http://www.ca2.uscourts.gov/decisions/isysquery/f5997637-3ac7-452a-868d-a25b05894a8c/1/hilite/.

Under federal judicial law, filing an EEOC claim does not toll the statute of limitation for state claims 

Summary by the appellate court:

Patricia Castagna, a former employee of Majestic Kitchens, Inc., appeals from an order of the United States District Court for the Southern District of New York (Cathy Seibel, Judge) dismissing Castagna's state-law tort claims as time-barred. Castagna contends that the statute of limitations applicable to her tort claims against both Majestic and her former boss, Bill Luceno, was tolled by her filing of a charge of discrimination with the U.S. Equal Employment Opportunity Commission (“EEOC”).

Our Court has not previously determined whether filing an EEOC charge tolls the statute of limitations for state tort claims arising from the same nucleus of facts as underlie the EEOC charge. We now join the U.S. Courts of Appeals for the Seventh and Ninth Circuits in holding as a matter of federal law that filing an EEOC charge does not toll the limitations period for state-law tort claims, even if those claims arise out of the same factual circumstances as the discrimination alleged in the EEOC charge. We accordingly affirm the district court's dismissal of Castagna's tort claims.

Wage and Hour, FLSA: travel time – overtime, commuting, Portal-to-Portal Pay Act – Employee Commuting

Flexibility Act

Jurisdiction: Connecticut

Sarrazin v. Coastal, Inc., 311 Conn. 581 (2014):

· http://www.jud.ct.gov/external/supapp/Cases/AROCR/CR311/311CR87.pdf [enhanced version].

· Littler Mendelson law firm article at http://www.littler.com/wage-hour-counsel/connecticut-supreme-court-holds-flsa-preempts-state-travel-time-law or http://www.littler.com/wage-hour-counsel/connecticut-supreme-court-holds-flsa-preempts-state-travel-time-law#sthash.cNbRjuoZ.dpuf.

This decision aligns state law with federal law:

· Travel time: a plumber carrying company tools in a company vehicle during his daily commute to his jobsite and home was not entitled to compensation for that travel time.  

· Overtime: the plumber was entitled to overtime compensation for time after hours spent picking up tools or equipment from the company’s warehouse.

Benefits: Multiemployer Pension Plan Amendments Act (MPPAA), multiemployer pension plan - unionized workers – workers of other employers, withdrawal liability, citations: 29 U.S.C. § 1383 – 29 U.S.C. § 1387 – 29 C.F.R. §§ 4207.1-.11, arbitration, summary judgment affirmed
Jurisdiction: Tenth Circuit

Trustees of the Utah Carpenters’ and Cement Masons’ Pension Trust, et al., v. Loveridge, Nos. 13-4025 & 13-4120 (10th Cir., 6/10/14); http://www.ca10.uscourts.gov/opinions/13/13-4025.pdf [enhanced version]. 

Perry Olsen Drywall, Inc., was the company in question, and the appellate court’ summary explains the situation quite well:

Perry Olsen argues it never withdrew from a multiemployer pension plan established for the benefit of its unionized workers and those of other employers. An arbitrator found otherwise. The district court did too. Perry Olsen says all this was error, but we cannot see how. Whatever may be in dispute (and there is much in dispute between these parties), one thing isn’t. On June 30, 2003, Perry Olsen’s collective bargaining agreement expired and at that moment the company ceased having any obligation to contribute to the multiemployer pension fund. It is undisputed, too, that under the Multiemployer Pension Plan Amendments Act (MPPAA), withdrawal liability is imposed whenever an employer “ceases to have an obligation to contribute under the plan.” 29 U.S.C. § 1383. To be sure, an employer can reenter a plan and effectively undo its withdrawal liability. 29 U.S.C. § 1387; 29 C.F.R. §§ 4207.1-.11. But Perry Olsen didn’t follow these procedures either. It withdrew, stopped paying for a period, and never (lawfully) reentered. Given these facts, it is beyond serious dispute that Perry Olsen incurred withdrawal liability under the terms of MPPAA. 

The rest of the opinion explains the reasoning in detail. 

Title VII: race, retaliation, litigation, deficient performance, adverse employment action, contract renewal, summary judgment dismissal affirmed

Jurisdiction: Tenth Circuit

Townsend-Johnson v. Rio Rancho Public Schools, et al., No. 13-2133 (10th Cir., 6/11/14): http://www.ca10.uscourts.gov/opinions/13/13-2133.pdf [enhanced version].

Linda Townsend-Johnson failed to meet her professional growth plan requirements.

Summary by the appellate court:

The Rio Rancho Public Schools entered into a contract for Ms. Linda Townsen​d-Johnson, an African-American, to serve as the principal for an elementary school. School officials later determined that Ms. Townsend-Johnson had failed to meet her growth plans, and the superintendent (Ms. Sue Cleveland) decided not to renew the contract. Ms. Townsend-Johnson responded by suing for race discrimination under 42 U.S.C. § 1981 and for retaliation under Title VII. The defendants requested summary judgment on these claims, relying on evidence that Ms. Cleveland had declined to renew the contract based on Ms. Townsend-Johnson’s failure to satisfy her growth plans. Under federal law, Ms. Townsend-Johnson bore the burden to prove pretext on her race-discrimination and retaliation claims. She failed to present such evidence, and the district court granted summary judgment to the defendants. We affirm. 
Wage and Hour, Class Action: outside sales, statistics – small random sample, flawed implementation – extrapolation, expert input, Labor Code § 1171
Jurisdiction: California

Duran v. U.S. Bank National Association, No. S200923 (5/29/14);

· http://www.courts.ca.gov/opinions/documents/S200923.PDF [enhanced version].

· Shaw Valenza law firm detailed article at http://shawvalenza.blogspot.com/2014/05/california-supreme-courts-class-action.html.

· Littler Mendelson law firm article at http://www.littler.com/publication-press/publication/california-supreme-court-stabilizes-law-california-misclassification-0.

This is a complicated case, as one can infer from the search tags, so study the article with its ten categories of analysis and commentary and study the entire opinion. As the article notes, the opinion seems to raise more questions than it answers.

Introduction by the California Supreme Court:

We encounter here an exceedingly rare beast: a wage and hour class action that proceeded through trial to verdict. Loan officers for U.S. Bank National Association (USB) sued for unpaid overtime, claiming they had been misclassified as exempt employees under the outside salesperson exemption. (Lab. Code, § 1171.) This exemption applies to employees who spend more than 50 percent of the workday engaged in sales activities outside the office. (Ramirez v. Yosemite Water Co. (1999) 20 Cal.4th 785 (Ramirez).) 

After certifying a class of 260 plaintiffs, the trial court devised a plan to determine the extent of USB‘s liability to all class members by extrapolating from a random sample. In the first phase of trial, the court heard testimony about the work habits of 21 plaintiffs. USB was not permitted to introduce evidence about the work habits of any plaintiff outside this sample. Nevertheless, based on testimony from the small sample group, the trial court found that the entire class had been misclassified. After the second phase of trial, which focused on testimony from statisticians, the court extrapolated the average amount of overtime reported by the sample group to the class as a whole, resulting in a verdict of approximately $15 million and an average recovery of over $57,000 per person.
As even the plaintiffs recognize, this result cannot stand. The judgment must be reversed because the trial court‘s flawed implementation of sampling prevented USB from showing that some class m embers were exempt and entitled to no recovery. A trial plan that relies on statistical sampling must be developed with expert input and must afford the defendant an opportunity to impeach the model or otherwise show its liability is reduced. Statistical sampling may provide an appropriate means of proving liability and damages in some wage and hour class actions. However, as outlined below, the trial court‘s particular approach to sampling here was profoundly flawed.
Class Action: Fed.R.Civ.P. 23(f) class certification, commonality of issues
Jurisdiction: Ninth Circuit

Stockwell v. City of San Francisco, 12-15070 (9th Cir. 5/24/14):

· http://cdn.ca9.uscourts.gov/datastore/opinions/2014/04/24/12-15070.pdf [enhanced version].

· Ogletree Deakins law firm article at http://www.ogletreedeakins.com/publications/2014-05-30/ninth-circuit-revives-police-officers%E2%80%99-age-bias-class-action-over-scrapped-e.

Court staff unofficial summary:

Fed.R.Civ.P. 23(f) Class Certification
The panel in an interlocutory appeal reversed the district court’s denial for want of commonality of a request under Fed.R.Civ.P. 23(f) for certification of a class composed of certain San Francisco Police Department officers. The panel held that the district court abused its discretion in denying class certification because of its legal error of evaluating merits questions, rather than focusing on whether the questions presented, whether meritorious or not, were common to the members of the putative class. The panel held that given the interlocutory nature of the appeal, and its consequent limitation to class certification factors only, the panel could not consider the merits questions, even as an alternative ground for affirmance. The panel remanded to the district court to consider in the first instance whether the putative class satisfied the strictures of Rule 23(b)(3), as well as the other prerequisites for class certification.
Arbitration: drug policy – “last chance agreement” (LCA) – mandatory discharge, no union participation, adverse employment action, collective bargaining agreement (CBA) – just cause, standard of review – arbitrator – judicial, award – reinstatement – back pay

Jurisdiction: Eighth Circuit

Associated Electric Cooperative, Inc. v. International Brotherhood of Electrical Workers, Local No. 53, No. 12-3712 (8th Cir., 5/14/14):

· http://media.ca8.uscourts.gov/opndir/14/05/123712P.pdf [enhanced version].

· 2014 U.S. App. LEXIS 8953,

· Jackson Lewis explanatory article at http://www.jacksonlewis.com/resources.php?NewsID=4859.

Summary by the appellate court:

This appeal presents unusual labor arbitration issues. When an employer and employee enter into a last chance agreement (“LCA”) enforcing the employer’s drug policy without the union’s participation, the employer subsequently invokes the LCA provision mandating discharge in the event of a violation, and the union claims this discipline was contrary to the “just cause” limitation in the grievance and arbitration provisions of the collective bargaining agreement (“CBA”), what is the appropriate standard of review (i) for the arbitrator, and (ii) for this court in reviewing the arbitrator’s award? Here, the employer is Associated Electric Cooperative, Inc. (“AECI”), the union is Local 53 of the International Brotherhood of Electrical Workers (the “Union”), and the discharged employee is grievant Leo Johnson. The arbitrator upheld the grievance, awarding Johnson reinstatement and back pay, concluding the LCA did not provide Associated just cause to terminate Johnson. The district court vacated the award, concluding that the arbitrator overstepped his authority by refusing to enforce the LCA’s mandatory discharge clause. The Union appeals. We reverse and enforce all but a portion of the award. 

Arbitration: agreement enforcement, pleading, delay, no surprise – no prejudice
Jurisdiction: California

Gloster v. Sonic Automotive, Inc., et al., A137081 (Cal.Ct.App.Dist1.Div1., 5/21/14)

Courts strongly favor arbitration, and this appellate court decided there was no surprise or prejudice to the litigants.

Summary by the appellate court:

Plaintiff Sean Gloster filed an employment-related lawsuit against his former employer, defendant Melody Toyota (Melody), Melody’s parent corporation, other employees, and a third party. Although Melody and its related defendants warned Gloster prior to his filing of the lawsuit they would insist on arbitration under his employment agreement, the defendants waited until a year after the complaint was filed before petitioning the trial court to compel arbitration, filing a motion for summary judgment along with the petition. The trial court denied both the motion and the petition, reasoning defendants had waived the right to arbitration by their delay and the joinder of the third party created a risk of inconsistent rulings. We conclude the denial of the summary judgment motion is not appealable and dismiss the appeal to the extent it seeks review of this order, but we reverse the trial court’s denial of the petition to compel arbitration.
SOX: whistleblower, adverse employment action, retaliation, timing – 20-month gap, not contributing factor, summary judgment dismissal affirmed

Jurisdiction: Fourth Circuit

Feldman, et al, v. Law Enforcement Assocs. Corp.et al., No. 13-1849 (4th Cir., 5/12/14):

· http://isysweb.ca4.uscourts.gov/isysquery/1a832dcf-2d62-47b1-a63e-ae13bdf9305c/12/doc/131849.p.pdf#xml=http://New-ISYS/isysquery/1a832dcf-2d62-47b1-a63e-ae13bdf9305c/12/hilite/ [enhanced version].

· 2014 U.S. App. LEXIS 8833 (4th Cir. May 12, 2014).

· http://www.littler.com/publication-press/publication/fourth-circuit-breathes-life-summary-judgment-employers-defending-so-0.

Summary by the appellate court:
Plaintiff Paul Feldman, who asserts that he was unlawfully terminated from his employment in retaliation for protected activity under the Sarbanes Oxley Act of 2002 (“SOX”), 18 U.S.C. § 1514A, appeals the district court’s grant of summary judgment to Defendants Anthony Rand, James Lindsay, Joseph Jordan, Paul Briggs, and Law Enforcement Associates Corporation (“LEA”). Because we find that Feldman failed to sufficiently establish that his alleged protected activities were a contributing factor to his termination, we affirm.
Wage and Hour: overtime, off-the-clock, constructive knowledge – “should have known” – “could have known”, employer’s policy – Attestation Form for Hourly Managers and Supervisors – Working Off-the-Clock Not Allowed, triable issue, class action denied, dismissal affirmed
Jurisdiction: California
Jong v. Kaiser Foundation Health Plan, Inc., No. A138725 (Cal.Ct.App.Dist1.,Div3., 5/20/14):

· http://www.courts.ca.gov/opinions/documents/A138725.PDF [enhanced version].

· http://case.lawmemo.com/ca/jong.pdf.

· Shaw Valenza law firm article at http://shawvalenza.blogspot.com/2014/05/court-of-appeal-employer-not.html.

An employer need not be omniscient, a mind reader or a super detective about work hours. The appellate court distinguished between the longstanding legal theory of “knew or should have known” and the plaintiff’s proffered theory of “could have known”. This case involves specific facts, so study it carefully.

Summary by the appellate court:

Plaintiff Henry Jong appeals from a summary judgment entered against him in his action for unpaid overtime for alleged “off-the-clock” work as an hourly “Outpatient Pharmacy Manager” (OPM) for Kaiser Foundation Health Plan, Inc. and Kaiser Foundation Hospitals (collectively, Kaiser). He contends the trial court erroneously held his proffered evidence insufficient to create a triable issue as to whether Kaiser had actual or constructive knowledge that he was working hours in addition to those that he reported. We shall affirm the trial court’s judgment.

Public Sector: removal to federal court, adverse employment action, tenure, Oklahoma Open Meetings Act, implied contract of employment, First Amendment – free speech

Jurisdiction: Oklahoma law

Trant v. State of Oklahoma, et al., No 13-6009 (10th Cir., 5/28/14); http://www.ca10.uscourts.gov/opinions/13/13-6009.pdf [enhanced version].

Summary by the appellate court:

Dr. Collie Trant is the former Chief Medical Examiner for the State of Oklahoma. Trant joined the Office of the Chief Medical Examiner at a time the office was recovering from a series of public scandals. But Trant soon lost the confidence of the Oklahoma Board of Medicolegal Investigations, to whom he reported, and was terminated. Trant filed suit in Oklahoma state court alleging a number of claims under federal and state law in connection with his tenure and termination. Oklahoma subsequently consented to removal of the case to federal court.
The district court granted summary judgment in favor of the defendants on Trant’s First Amendment retaliation claims brought under 42 U.S.C. § 1983. The district court dismissed for lack of standing Trant’s claim seeking a declaratory judgment the Board violated the Oklahoma Open Meetings Act. The court also dismissed Trant’s breach of implied contract claim for failure to state a claim under Oklahoma law. Exercising jurisdiction under 28 U.S.C. § 1291, we AFFIRM the district court’s grant of summary judgment in favor of defendants on Trant’s First Amendment claims and its dismissal of Trant’s breach of implied contract claim.
Title VII: gender, evidence proof – three-step framework – McDonnell Douglas, summary judgment dismissal

Jurisdiction: Tenth Circuit

Hamilton v. Oklahoma City University, No. 12-6323 (10th Cir., 5/28/14); http://www.ca10.uscourts.gov/opinions/12/12-6323.pdf [enhanced version].

The trial court and appellate court refused to second-guess the employer’s valid, non-discriminatory reason for hiring the more qualified educator, and Hamilton failed to prove pretext.

Summary by the appellate court:

Dr. Anna Hamilton was teaching part-time at Oklahoma City University (“OCU”)when a full-time, tenure-track faculty position became available in its philosophy department. She applied, gave several interviews, and made the shortlist of finalists.OCU ultimately hired someone else—a man Hamilton says was unqualified for the job. She sued OCU, alleging the university had discriminated against her on the basis of sex in violation of Title VII of the Civil Rights Act, 42 U.S.C. § 2000e et seq. (“Title VII”).
OCU defended its hiring decision before the district court, arguing that Jacob Stutzman, the man it hired, was thoroughly qualified and a better fit for the position. Hamilton, in turn, asserted that OCU’s explanation for hiring Stutzman was merely pretextual. OCU sought summary judgment, which the district court granted. Exercising jurisdiction under 28 U.S.C. §1291, we affirm.
Litigation: termination of business relationship, claims barred by preclusion – conversion, fraud, unjust enrichment, and alter ego, breach of contract
Jurisdiction: Tenth Circuit

Joint Technology, Inc., v. Gary Kent Weaver, Jr., et al., Nos. 13-6070 and 13-6137 (10th Cir., 5/28/14); http://www.ca10.uscourts.gov/opinions/13/13-6070.pdf [enhanced version].

Summary by the appellate court:

This diversity case involves two appeals that we consolidate for procedural purposes only. Both stem from the termination of a business relationship

In appeal number 13-6070, Joint Technology, Inc. (Joint), a distributor of durable medical equipment, challenges the district court’s grant of summary judgment to Gary Kent Weaver, Jr., on Joint’s breach-of-contract claims (First Lawsuit). In appeal number 13-6157, Joint challenges the district court’s grant of Mr. Weaver’s and Weaver Medical Group, Inc.’s (collectively, Defendants’) motion to dismiss Joint’s complaint alleging conversion, fraud, unjust enrichment, and alter ego, as barred by claim preclusion (Second Lawsuit). Joint and Joint’s attorney also challenge the district court’s grant of Defendants’ Rule 11 motion for sanctions. See Joint Tech., Inc. v. Weaver, No. CIV-13-89-M, 2013WL 3305202, at (W.D. Okla. June 28, 2013) (sanctioning Joint’s counsel for filing a complaint that contains claims identical to the proposed amended claims denied in the First Lawsuit; namely: conversion, fraud, unjust enrichment, and alter ego). We lack jurisdiction to entertain that portion of Joint and Joint’s attorney’s appeal because the district court has not fixed the amount of fees and costs Joint’s attorney must pay. Am. Soda, LLP v. U.S. Filter Wastewater Grp., Inc., 428 F.3d 921, 924 (10th Cir. 2005). We do, however, have jurisdiction under 28 U.S.C.§ 1291 to review the district court’s rulings on summary judgment and the motion to dismiss, and we affirm the judgment of the district court in each appeal.
Age: discrimination evidence – direct – indirect, adverse employment action reducing hours – force-out, employer’s valid reason, damages – internal grievance procedure – voidable consequences – mitigation of damages
Jurisdiction: California

Rosenfeld v. Abraham Joshua Heschel Day School, Inc., B239581 (Cal.Ct.App.Dist2.Div3., 5/18/14):

· http://www.courts.ca.gov/opinions/documents/B239581.PDF [enhanced version].
· Shaw Valenza law firm article at http://shawvalenza.blogspot.com/2014/05/cal-court-of-appeal-applies-avoidable.html.

The main point of this case is that the employee failed or refused to use her employer’s internal grievance procedure before filing her court action. Though California and federal law differ on terminology, i.e.,

· “avoidable consequences” and

· “mitigation of damages”,

the common sense legal theory is very similar – a plaintiff must take reasonable steps to lessen potential harm and damages by either avoiding a problem or decreasing its impact. Both the opinion and the article are helpful guides on that, and they good reviews of other relate legal theories and reasoning.

Summary by the appellate court:

In this age discrimination case, plaintiff and appellant Ruth Rosenfeld (Rosenfeld) appeals a judgment following a defense verdict in favor of her former employer, defendant and respondent Abraham Joshua Heschel Day School, Inc. (Heschel).Rosenfeld alleged Heschel repeatedly reduced her teaching hours “in an effort to force her out of her position because of her age.” Heschel attributed the reduction in Rosenfeld’s hours to a decline in student enrollment.
Rosenfeld does not challenge the sufficiency of the evidence to support the verdict. Her contentions relate to various evidentiary, instructional and other rulings. We affirm.
At the commencement of trial, Rosenfeld filed a trial brief indicating she would be proceeding on a disparate impact theory of age discrimination, in addition to a disparate treatment theory. We hold the trial court properly precluded Rosenfeld from pursuing a disparate impact theory at trial. Disparate impact and disparate treatment are different theories of employment discrimination with different elements. Rosenfeld’s pleadings solely alleged a theory of disparate treatment, based upon intentional discrimination. Her papers were insufficient to put Heschel on notice that she intended to pursue a disparate impact theory at trial.
We also conclude the trial court properly allowed Heschel to present evidence that Rosenfeld failed to pursue Heschel’s internal grievance procedure before filing suit; the evidence was relevant to mitigation of damages. It is established the “avoidable consequences doctrine applies to damage claims under the [Fair Employment and Housing Act], and that under that doctrine a plaintiff’s recoverable damages do not include those damages that the plaintiff could have avoided with reasonable effort and without undue risk, expense, or humiliation.” (State Department of Health Services v. Superior Court (2003) 31 Cal.4th 1026, 1034.) Thus, the avoidable consequences doctrine enables an employer to show that reasonable use of its internal procedures would have prevented at least some of the harm the employee suffered. (Id. at p. 1044.)
Rehabilitation Act: disability, leave – duration, essential functions – unable to perform, reasonable accommodation, retaliation, 12(b)(6) – failure to state a claim upon which relief can be granted
Jurisdiction: Tenth Circuit

Hwang v. Kansas State University, No. 13-3070 (10th Cir., 5/29/14):

· http://www.ca10.uscourts.gov/opinions/13/13-3070.pdf [enhanced version].

· Trial court Memorandum and Order of dismissal; http://law.justia.com/cases/federal/district-courts/kansas/ksdce/5:2011cv04185/83804/38.

Dismissal affirmed.

Summary by the appellate court:

Must an employer allow employees more than six months’ sick leave or face liability under the Rehabilitation Act?  Unsurprisingly, the answer is almost always no.
* * *
When it comes to satisfying her elemental obligations, Ms. Hwang’s complaint fails early on. There’s no question she’s a capable teacher, no question she’s disabled within the meaning of the Act. But there’s also no question she wasn’t able to perform the essential functions of her job even with a reasonable accommodation. By her own admission, she couldn’t work at any point or in any manner for a period spanning more than six months. It perhaps goes without saying that an employee who isn’t capable of working for so long isn’t an employee capable of performing a job’s essential functions — and that requiring an employer to keep a job open for so long doesn’t qualify as a reasonable accommodation. 

Adverse employment action, misconduct – assisting a hostile take-over of the company, breach of fiduciary duties, enforce arbitration, partial affirmance and dismissal
Jurisdiction: Tenth Circuit

Genberg v. Porter, et al., No. 13-1140 (10th Cir., 5/12/14); 

http://www.ca10.uscourts.gov/opinions/13/13-1140.pdf [enhanced version]
Summary by the appellate court:

According to Mr. Genberg’s complaint, the trouble began when he came to suspect that Ceragenix broke the law by failing to hold required shareholder meetings. Mr. Genberg asked his friend, Joseph Salamon, to send a letter to the board of directors raising the issue. Mr. Salamon agreed and Mr. Genberg drafted an email that Mr. Salamon then sent under his name. After Ceragenix’s board received the email, the directors hired an outside attorney, Marc Redlich, to lead an internal investigation into the allegations. During his investigation, Mr. Redlich discovered that it was Mr. Genberg who ghost-wrote the letter. Mr. Redlich concluded that in doing so Mr. Genberg violated his fiduciary duties to the company, and when Mr. Redlich reported this to the board of directors it voted to terminate his employment. Of course, the board of directors offers a very different account of the relevant events, suggesting it fired Mr. Genberg only after it discovered he was assisting a hostile take-over of the company.
In any event, Mr. Genberg, a lawyer re presenting himself, filed this wrongful termination lawsuit against individual members of the board of directors; Mr. Redlich; Steven Porter, the company’s Chief Executive Officer; and Jeffrey Sperber, its Chief Financial Officer. Shortly, Mr. Genberg followed up with a motion to compel arbitration on his just-filed claims, a motion aimed at all of the defendants except Mr. Redlich. Mr. Genberg filed, as well, a separate motion seeking partial summary judgment against Mr. Porter and the other members of the board. For their part, the defendants replied with motions to dismiss.
In a lengthy order, the district court disposed of all these various motions. The court rejected Mr. Genberg’s argument that the individual defendants were parties to his employment agreement and so bound by its arbitration clause to take their dispute to an arbitrator rather than a court. The court then proceeded to dismiss Mr. Genberg’s claims against all the defendants save Mr. Porter. With respect to Mr. Porter the court rejected Mr. Genberg’s motion for summary judgment, finding that triable questions of fact existed. 

Title VII, ADEA: race, age, adverse employment action – refusal to hire, summary judgment – dismissed, abuse of process – multiple pro se filings - sanctions
Jurisdiction: Tenth Circuit

Leo v. Garmin International, Inc., No. 14-3010 (10th Cir., 5/13/14); 

http://www.ca10.uscourts.gov/opinions/14/14-3010.pdf [enhanced version].

This pro se claimant had previously filed several actions and appeals on claims that were dismissed as without merit, so this citation is provided primarily as information for litigators.

Working Conditions: class action, collective action, certification, cash registers – checkout counters, seats - seating
Jurisdiction: California

Hall v. Rite Aid Corporation, D062909 (Cal.Ct.App.Dist4.Div1., 5/2/14):

http://www.courts.ca.gov/opinions/documents/D062909.PDF [enhanced version].

Summary by the appellate court:

Kristin Hall filed this action, on behalf of herself and similarly situated persons, alleging defendant Rite Aid Corporation did not provide seats to employees while the employees were operating cash registers at Rite Aid check-out counters in violation of section 14 of Wage Order 7​-2001 (section 14) (Cal. Code Regs., tit. 8, § 11070(14)), promulgated by California's Industrial Welfare Commission (IWC). Section 14 requires an employer to provide employees with suitable seats" when the nature of the work reasonably permits the use of seats." (Cal. Code Regs., tit. 8, §11070(14)(A).)

The trial court initially granted Hall's motion for class certification. However, Rite Aid subsequently moved for decertification, citing additional evidence as well as decisions by other courts. The trial court granted Rite Aid's motion for decertification, and denied Hall's cross-motion to permit the action to proceed as a representative non class action under Labor Code section 2698 et seq. Hall appeals, contending (1) Rite Aid's decertification motion should have been denied because it was unsupported by an adequate showing of "changed circumstances"; (2) the trial court applied the wrong analytical approach and standards when it reevaluated the propriety of permitting Hall's action to proceed as a class action; (3) the trial court's order decertifying the class was based on an erroneous interpretation of section14; and (4) the court erred when it denied Hall's cross-motion to permit the action to proceed as a representative non class action under the California Labor Code Private Attorney s General Act of 2004 (PAGA ), codified in Labor Code section 2698 et seq.

We conclude that, under the analytic framework promulgated by Brinker Restaurant Corp. v. Superior Court (2012) 53 Cal.4th 1004 ( Brinker ), the trial court erred when it decertified the class action because its decertification order was based on an assessment of the merits of Hall's theory rather than on whether the theory was amenable to class treatment. 

Arbitration: enforcement, 

Jurisdiction: California

Tiri v. Lucky Chances, Inc., A136675 (Cal.Ct.App.Div1, Dist4., 5/15/14);

· http://www.courts.ca.gov/opinions/documents/A136675.PDF [enhanced version].

· Shaw Valenza law firm article at http://shawvalenza.blogspot.com/2014/05/court-of-appeal-arbitrator-can-decide.html.

Arbitration was enforced because the parties to the agreement expressly delegated authority to the arbitrator to decide enforceability, even on the issue of whether the agreement was unconscionable.

Summary by the appellate court:

Several years after she was hired, Lourdes Tiri signed an agreement with her employer, Lucky Chances, Inc., requiring disputes between them to be resolved by arbitration. In one of the provisions, the parties agreed to delegate questions about the enforceability of the agreement to the arbitrator, instead of a court. Tiri was subsequently fired, and she filed a complaint in superior court for wrongful discharge. Lucky Chances petitioned to compel arbitration, but the trial court denied the petition on the basis that the arbitration agreement was unconscionable and therefore unenforceable. 

Lucky Chances appeals the court’s order denying arbitration. We hold that the trial court lacked the authority to rule on the enforceability of the agreement because the parties’ delegation of this authority to the arbitrator was clear and is not revocable under state law. Accordingly, we reverse.

Title VII: sex, race, third-party harasser, hostile work environment, employer liability issue, reasonable corrective action; constructive discharge, common law obstruction of justice
Jurisdiction: Fourth Circuit

Freeman v. Dal-Tile Corporation, (4th Cir., 5/1/14):

· http://www.ca4.uscourts.gov/Opinions/Published/131481.P.pdf [enhanced version].

· Littler Mendelson law firm article at http://www.littler.com/publication-press/publication/fourth-circuit-holds-employer-liable-third-party-racial-and-sexual-har.

Summary by the appellate court:

Reversed in part, affirmed in part, and remanded by published opinion.

Lori Freeman appeals a grant of summary judgment in favor of her former employer, Dal-Tile Corporation, on her claims of racial and sexual hostile work environment, constructive discharge , and common law obstruction of justice . For the reasons discussed more fully below, we reverse the grant of summary judgment on the hostile work environment claims and remand them for further consideration. We affirm the grant of summary judgment on the claims of constructive discharge and common la w obstruction of justice. 
Wage and Hour, Arbitration: unconscionable, unenforceable, not translated – predominantly Hispanic workforce 

Jurisdiction: California

Carmona v. Lincoln Millennium Car Wash, Inc., No. B248143 (Cal.Ct.App., 5/9/14):

· Unpublished opinion at http://www.courts.ca.gov/opinions/nonpub/B248143.PDF [enhanced version].

· Jackson Lewis law firm article at http://www.jacksonlewis.com/resources.php?NewsID=4845.

Summary by the appellate court:

Defendant car wash companies Lincoln Millennium Car Wash, Inc. (doing business as Millennium Car Wash), and Silver Wash, Inc. (doing business as Santa Monica Car Wash and Detailing), appeal from the trial court’s order denying their petition to compel arbitration. Plaintiffs Esteban H. Carmona, Marcial H. Carmona, Pedro Cruz, and Yoel Isail Matute Casco are or were employed by the car wash companies and filed a putative class action against them for wage and hour violations. The trial court held the arbitration agreement at issue was unconscionable and refused to enforce it. We find no error and affirm. 
Public Sector: constitutional rights, Attendance Order, punishment
· Constitutional rights:

· religion

· free speech

· establishment clause

· association

· equal protection

· Oklahoma Religious Freedom Act (ORFA).

· Retaliation

Jurisdiction: Tenth Circuit

Fields v. City of Tulsa, et al., No. 12-5218 (10th Cir., 5/22/14) [enhanced version]; http://www.ca10.uscourts.gov/opinions/12/12-5218.pdf.

Summary by the appellate court [second paragraph reformatted for ease of reading]:

Paul Fields, a captain in the Tulsa, Oklahoma, police department, filed a civil-rights complaint under 42 U.S.C. § 1983 against the City of Tulsa; Charles Jordan, the Chief of Police; and Alvin Daryl Webster, the Deputy Chief of Police (collectively, Defendants). The suit challenged his punishment for objecting to an order requiring him either to attend or to order subordinates to attend a law-enforcement appreciation event hosted by the Islamic Society of Tulsa. (We refer to this order as the “Attendance Order.”) He claimed that the punishment violated the First Amendment prohibitions against impairing the rights of free exercise of religion and of association as well as the prohibition against the establishment of religion. He also raised an equal-protection claim. He later sought to amend his complain t to add a claim that his freedom of speech was violated when he suffered retaliation for bringing this lawsuit and a claim that he was denied rights protected by the Oklahoma Religious Freedom Act (ORFA). The United States District Court for the Northern District of Oklahoma denied leave to amend and ultimately granted summary judgment for Defendants.
We have jurisdiction under 28 U.S.C. § 1291 and affirm .

First, the Attendance Order did not burden Fields’s religious rights because it did not require him to violate his personal religious beliefs by attending the event; he could have obeyed the order by ordering others to attend, and he has not contended on appeal that he had informed his supervisors that doing so would have violated his religious beliefs.

Second, the order did not violate the Establishment Clause because no informed, reasonable observer would have perceived the order or the event as a government endorsement of Islam. \

Third, the order did not burden Fields’s right of association because it did not interfere with his right to decide what organizations to join as a member.

Fourth, Fields’s equal-protection claim duplicates his free-exercise claim and fails for the same reason.
And fifth, the district court did not abuse its discretion in denying Fields’s motion to amend the complaint to add ORFA and free-speech retaliation claims because the amendment would have been futile. He has provided no reason why his ORFA claim could succeed when his religion claims under the First Amendment do not.

And his retaliation claim would fail because the interests of the Tulsa Police Department (TPD) as an employer outweighed Fields’s free-speech interests in filing his suit. 
Competition: non-compete agreement – refusal to sign – not voluntary, adverse employment action, unemployment benefits payment upheld
Jurisdiction: Missouri
Darr v. Roberts Marketing Group, LLC, No. ED 100197 (MCA.ED5th, 4/22/14) [enhanced version]:

· http://www.noncompetereport.com/files/2014/04/Darr-v.-Roberts-Marketing-Group-LLC.pdf.

· Jackson Lewis law firm Non-Compete & Trade Secrets Report article at http://www.noncompetereport.com/2014/04/30/refusal-to-sign-non-compete-warrants-unemployment-benefits-says-missouri-court/.

Summary by the appellate court:

David L. Darr appeals the decision of the Labor and Industrial Relations Commission (“the Commission”) denying him unemployment benefits. The question presented is whether, in refusing to sign a proffered non-compete agreement which was required as a condition of continued employment, Mr. Darr left work voluntarily, but with good cause attributable to his employer, Roberts Marketing Group, LLC (“Employer”). We reverse and remand.

Reasoning:
· he was given an ultimatum to sign a non-compete agreement or be fired,

· the employer allowed a very limited opportunity for him to review the agreement and seek legal advice, and

· the document:

· covered a nation-wide geographical area,

· could have been extended for up to six years, and

· it required him to waive any defenses in future litigation against him.

[Comment: Courts generally require non-compete agreements to balance:

· the employer’s interest in protecting trade secrets and preventing unfair competition with

· the employee’s rights to be gainfully employed and with

· the public right not to have trade restrained.

See http://business-law.freeadvice.com/business-law/trade_regulation/covenant_not.htm.]

Title VII: discrimination, adverse employment action, common purpose to retaliate, summary judgment dismissal affirmed
Jurisdiction: Tenth Circuit

Davis v. Unified School District 500, et al., No. 13-3224 (10th Cir., 5/5/14); http://www.ca10.uscourts.gov/opinions/13/13-3224.pdf [enhanced version].

This is a good review of the theory of “a common purpose to retaliate”. Concerning the reasons for not being hired for higher positions, possibly the incident of having been discovered sunbathing naked on the roof of an elementary school might have made him unattractive in his future attempts at other employment in the school district.

He dropped his FSLA claim on appeal.

Summary by the appellate court:

Charles Davis has been employed as a custodian with Unified School District No. 500 (“USD 500”) since 1991. In 2007, the school board considered a recommendation to terminate his employment when he was found lying naked on his stomach, sunbathing on the roof of the elementary school where he worked. Instead, the Board decided upon a suspension without pay for thirty days and demoted him from his position as head custodian. From 2008 to 2012, Davis applied for head custodian positions at seven different schools within USD 500, but was not hired for any of them. In 2008, 2010, and 2011, he filed claims with the Equal Employment Opportunity Commission (“EEOC”), originally alleging racial discrimination and later both discrimination and retaliation for filing EEOC claims. In January 2012, Davis filed suit against USD 500 and Stephen Vaughn, the Director of Human Resources for the district, claiming: (1) retaliation by Vaughn in violation of 42 U.S.C. § 1981; (2) retaliation by USD 500 in violation of Title VII and § 1981; (3) delayed payment of overtime compensation by USD 500 in violation of the Fair Labor Standards Act (“FLSA”).
The district court entered summary judgment in favor of USD 500 and Vaughn.
 This appeal followed. In a nutshell the key issue is whether a common purpose to retaliate against Davis must be inferred from the sheer volume of his promotion denials; we think not when seven independent and informed decision makers are involved. We affirm.
Wage and Hour: FLSA, state law, commuting time, federal preemption, Portal-to-Portal Act

Jurisdiction: Connecticut

Sarrazin v. Coastal, Inc., No. SC 18877 (CTSC, 4/29/14)

http://www.jud.ct.gov/external/supapp/Cases/AROcr/CR311/311CR87.pdf [enhanced version].

Using federal standards rather than state law standards, the court ruled that the employee was not entitled to compensation for time spent commuting to and from job sites and his home while driving a company vehicle and carrying company tools. The lengthy and detailed analysis of the opinion might provide persuasive authority to apply in other jurisdictions.

ERISA: long-term disability benefits – denial, arbitrary or capricious, inherent conflict of interest, substantial evidence, judgment upheld
Jurisdiction: Tenth Circuit

Rall v. Aetna Life Insurance Company, No. 13-1213 (10th Cir., 5/6/14); http://www.ca10.uscourts.gov/opinions/13/13-1213.pdf [enhanced version].

Conclusion of the appellate court:

Considering the evidence in the record as a whole, see Caldwell, 287 F.3d at 1282, we conclude that Aetna’s decision to deny LTD benefits to Mr. Rall was not arbitrary or capricious. Instead, Aetna based its decision on a reasonable basis and therefore it must be upheld. See Hancock , 590 F.3d at 1155. 
Public Sector: First Amendment – free speech, public concerns – official duties
Jurisdiction: Tenth Circuit

Hogan v. Utah Telecommunication Open Infrastructure, et al. Nos. 13-4069 & 13-4073 (10th Cir., 5/6/14) [enhanced version]
Public sector employees are protected by the United States Constitution [and state employees in many instances by their state constitution], one protection being freedom of expression. However, this case affirms that the speech must relate to matters of public concern, not internal matters of the governmental agency relating to the scope of the employee’s official duties. 

Key determining excerpt from the appellate opinion:

The Supreme Court has indeed explained that the First Amendment does not protect public employees or contractors from the consequences of what they say in the course of their official duties. See Garcetti v. Ceballos, 547 U.S. 410, 421-22 (2006); Bd. of Cnty. Comm’rs v. Umbehr, 518 U.S. 668, 684 (1996). This court has also explained that it takes a rather “broad view of the meaning of speech that is pursuant to an employee’s official duties.” Chavez-Rodriguez v. City of Santa Fe, 596 F.3d 708, 713 (10th Cir. 2010) (internal quotation marks omitted). In this case, though, the question isn’t even close. Mr. Hogan’s complaints were clearly made within the scope of his official duties, just as the district court held. 
FCRA: Florida Civil Rights Act, pregnancy discrimination – prohibited, unlawful employment practice, disparate treatment, adverse employment action, liberal statutory construction
Jurisdiction: Florida

Delva v. The Continental Group, No. SC12-2315 (FLSC, 4/17/14):

· http://www.floridasupremecourt.org/decisions/2014/sc12-2315.pdf [enhanced lexis.com version].

· 2014 Fla. LEXIS 1316.

· Ford Harrison law firm article at http://www.fordharrison.com/florida-supreme-court-finds-state-law-bans-pregnancy-discrimination.

Resolving appellate court divisions, the Florida Supreme Court stated that pregnancy is a "natural condition and primary characteristic unique to the female sex”, and now pregnancy discrimination is prohibited.

Summary by its Supreme court:

The issue in this case is whether discrimination on the basis of pregnancy is prohibited by the provision in the Florida Civil Rights Act of 1992 (FCRA), section 760.10, Florida Statutes, that makes it “ an unlawful employment practice ” for an employer to discriminate based on an individual’s “sex.” § 760.10(1)(a), Fla. Stat. (2011). In Delva v. Continental Group, Inc., 96 So. 3d 956, 957-58 (Fla. 3d DCA 2012), the Third District Court of Appeal held that Florida law does not prohibit pregnancy discrimination in employment practices, and therefore affirmed the trial court’s dismissal of the plaintiff’s lawsuit, in which she alleges that her former employer took adverse employment actions against her, such as conducting heightened scrutiny of her work and refusing to allow her to change shifts in violation of company policy, after she revealed that she was pregnant. The Third District certified that its decision is in direct conflict with the decision of the Fourth District Court of Appeal in Carsillo v. City of Lake Worth, 995 So. 2d 1118, 1120 (Fla. 4th DCA 2008), which held that the prohibition in the FCRA against sex discrimination in employment practices includes a prohibition on discrimination based on pregnancy. Delva, 96 So. 3d at 957- 58. We have jurisdiction. See art. V, § 3(b)(4), Fla. Const.

For the reasons that follow, we determine that the statutory phrase making it an “unlawful employment practice for an employer . . . to discriminate . . . because of . . . sex, ” as used in the FCRA , includes discrimination based on pregnancy, which is a natural condition and primary characteristic unique to the female sex . § 760.10 (1)(a), Fla. Stat. We conclude that this construction of the statute is consistent with legislative intent, as expressed in the FCRA itself, that the FCRA “shall be liberally construed.” § 760.01(3), Fla. Stat. (2011). Accordingly, we quash the Third District’s decision in Delva, approve the result of the Fourth District’s decision in Carsillo consistent with the analysis we adopt in this opinion, and remand this case with directions that the trial court reinstate the plaintiff’s complaint.

NLRA: company policy - discussing wage information with outsiders – restrictions, “substantial evidence”
Jurisdiction: Fifth Circuit

Flex Frac Logistics, L.L.C. v. National Labor Relations Board, No. 12-60752 (5th Cir., 3/24/14);

· http://www.ca5.uscourts.gov/opinions%5Cpub%5C12/12-60752-CV0.pdf  [enhanced lexis.com version].

· Jackson Lewis law firm article at http://www.jacksonlewis.com/resources.php?NewsID=4823.

Ruling: The NLRB was correct that the employer’s confidentiality policy violated the NLRA because it could be interpreted to restrict employees from disclosing information about their wages and other terms and conditions of employment to individuals outside the company.

Summary by the appellate court:

Flex Frac Logistics, L.L.C. and Silver Eagle Logistics, L. L.C. (collectively, “ Flex Frac ” ) petition for review of an order by the Nation al Labor Relations Board (“NLRB”) holding that Flex Frac’s employee confidentiality policy is an unfair labor practice in violation of Section 8(a)(1) of the National Labor Relations Act (“NLRA”). The NLRB cross-petitions for enforcement of the order. We DENY Flex Frac’s petition for review and ENFORCE the NLRB’s order. 

FLSA: executive exemption – eligibility, insufficient proof – DOL standards – hire and fire, attorney fees

Jurisdiction: Eighth Circuit

Madden v. Lumber One Home Center, No:  13-2214 (8th Cir., 03/17/14); 

http://media.ca8.uscourts.gov/opndir/14/03/132214P.pdf [enhanced lexis.com version].

Requisite proof of executive authority:

· Two of the three plaintiffs were not eligible for FLSA exemption because the employer failed to present any evidence that would allow a jury to determine:

· whether those two had the authority to hire and fire other employees, and

· that their hiring recommendations were given particular weight as that phrase is defined by Department of Labor standards.

The jury would have had to guess or speculate on those issues.

· As for the third employee, insufficient evidence was presented by the employer that he had this authority.

Summary by the appellate court:

In August 2010, three former employees of Lumber One Home Center, Inc., a lumberyard in Mayflower, Arkansas, filed suit against the company. The employees claimed Lumber One incorrectly classified them as executive employees who were exempt from overtime pay regulations under the Fair Labor Standards Act (FLSA). See 29 U.S.C. § 207(a)(1) (requiring pay of at least one and one-half times the regular rate for time worked in excess of forty hours per week). After a two-day trial, a jury returned a verdict in favor of Lumber One. The jury found that all three plaintiff- employees worked in an executive capacity and were therefore not entitled to recover overtime wages. Following trial, the plaintiffs moved for judgment as a matter of law, which the district court granted. After overturning the jury verdict, the district court awarded the plaintiffs overtime pay and attorneys' fees. Lumber One appealed. We affirm the district court's judgment as to two employees, reverse as to one employee, and remand for a recalculation of attorneys' fees in light of our holdings.
Civil Rights: Title VII - 42 U.S.C. § 2000e – 42 U.S.C. § 1981, race – African-American, contract – implied-in-fact, McDonnell Douglas evidentiary framework
Jurisdiction: Tenth Circuit

Dyer v. Lane, et al., No. 13-3190 (10th Cir., 4/25/14);

http://www.ca10.uscourts.gov/opinions/13/13-3190.pdf [enhanced lexis.com version].

Here is a good review of similarity of proof among discrimination statutes and of the requisite evidence to prove indirect discrimination.

Summary by the appellate court:

Plaintiff Mozella Dyer appeals from  the district court’s grant of summary  judgment in favor of her employer, the Kansas City Unified School District No. 500 (KCUSD), and two of its administrators, on her discrimination and breach-of-implied  contract claims. Exercising jurisdiction under  28 U.S.C. § 1291, we affirm.
BACKGROUND
The district court’s order thoroughly sets out the factual background in its detailed thirty-five page decision. Thus, we only summarize the salient facts.  
Reading the appellate opinion will provide an instruction guide for human resources practitioners and litigators.

Some pertinent quotes from the opinion (review from time to time can be helpful):

· The standards for proving a discrimination claim under Title VII and under § 1981 are the same.

· A party is entitled to summary judgment if it demonstrates through pleadings, depositions, answers to

· interrogatories, admissions on file, or affidavits, that there is no genuine issue as to any material fact. Fed. R. Civ. P. 56(c).

· To prove a circumstantial-evidence discrimination claim under Title VII or § 1981, Ms. Dyer must establish a prima facie ca se of discrimination by demonstrating “(1) [she] was a member of a protected class; (2) [she] was qualified and satisfactorily performing [her] job; and (3) [she] was terminated under circumstances giving rise to an inference of discrimination.”

·  The McDonnell Douglas three-step framework:

· Prima facie showing of being in a protected class.

· If established, the burden then shifts to the defendant to provide a legitimate, non-discriminatory reason for the termination.

· If the defendant does so, the burden shifts back to the plaintiff  to provide evidence that the defendant’s proffered reasons are pretext for discrimination.

· The district court ruled Ms. Dyer failed to make out a prima facie case of discrimination because she failed to show that any similarly-situated non-African American school employee was treated differently from her. It further ruled that even if Ms. Dyer had made out a prima facie case of discrimination, the defendants established legitimate, non-discriminatory reasons for terminating Ms. Dyer, who failed to present evidence showing that the defendants’ actions were a pretext for discrimination. On appeal, Ms. Dyer argues the district court erred in ruling she did not establish a prima facie case of discrimination or present evidence of pretext sufficient to withstand summary judgment. We need only address her pretext arguments to affirm the district court’s judgment.

Pretext can be shown by such weaknesses, implausibilities, inconsistencies, incoherencies, or contradictions in the employer’s proffered legitimate reasons for its action that a reasonable factfinder could rationally find them unworthy of credence and hence infer that the employer did not act for the asserted non-discriminatory reasons. In determining whether the proffered reason for a decision was pretextual, we examine the facts as they appear to the person making the decision, not the plaintiff’s subjective evaluation of the situation. Thus, the relevant inquiry is not whether the employer’s proffered reasons were wise, fair or correct, but whether it honestly believed those reasons and acted in good faith upon those beliefs.

ADA: reasonable accommodation – telecommuting, irritable bowel syndrome, team interaction, adverse employment action, summary judgment dismissal reversed

Jurisdiction: Sixth Circuit

EEOC v. Ford Motor Company, No. 12-2484 (6th Cir., 4/22/14):

· http://www.ca6.uscourts.gov/opinions.pdf/14a0082p-06.pdf [enhanced lexis.com version].

· Littler Mendelson law firm article at http://www.littler.com/publication-press/publication/sixth-circuit-opens-floodgates-telecommuting-reasonable-accommodation.

· Ogletree Deakins law firm article at http://www.employmentlawmatters.net/2014/04/articles/ada/dont-panic-about-your-telecommuting-policy-unless-youre-in-the-sixth-circuit/.

· Jackson Lewis law firm article at http://www.jacksonlewis.com/resources.php?NewsID=4826.

Because issues of material fact were involved, the summary judgment was reversed and the case was remanded [returned] for trial. Read the facts and reasoning in this opinion for new perspectives on how modern technology in the workplace might require reconsidering past assumptions about essential functions and where work can be performed. To some extent, this allows a judge or jury to override an employer’s business judgment about what is essential. Considering the testimony and evidence set forth in the opinion, it seems that the appellate court might have been overreaching by second-guessing the employer.

Summary by the appellate court:

At issue in this case is whether a telecommuting arrangement could be a reasonable accommodation for an employee suffering from a debilitating disability. Charging party Jane Harris was terminated from her position as a resale steel buyer at Ford Motor Co. (“Ford”) after she asked to telecommute several days per week in an attempt to control the symptoms of irritable bowel syndrome (“IBS”). The Equal Employment Opportunity Commission (“EEOC”) argues that Ford discriminated against Harris on the basis of her disability and retaliated against her for filing a charge with the EEOC. The district court granted summary judgment in favor of Ford. Because we find evidence in the record to create a genuine dispute as to whether Harris was qualified to work as a resale buyer and whether she was terminated in retaliation for filing an EEOC charge, we REVERSE the district court’s grant of summary judgment and REMAND for proceedings consistent with this opinion. 
FLSA: overtime, successor liability – business predecessor, “class and collective action”, continuity of operation, notice of violations, predecessor’s ability to pay, dismissal – F.R.C.P. Rule 12(b)(6)
Jurisdiction: Third Circuit

Thompson v. Real Estate Mortgage Network, No. 12-3828 (3rd Cir., 4/3/14); 

· http://www.gpo.gov/fdsys/pkg/USCOURTS-ca3-12-03828/pdf/USCOURTS-ca3-12-03828-0.pdf [enhanced lexis.com version].

· Fisher & Phillips law firm article at http://www.wage-hour.net/post/2013/04/03/Asset-Purchaser-Also-Buys-FLSA-Liability.aspx.

Based on the analysis of Teed v. Thomas & Betts Power Solutions, LLC, No. 12-2440 (7th Cir., 4/3/13); http://media.ca7.uscourts.gov/cgi-bin/rssExec.pl?Submit=Display&Path=Y2013/D03-26/C:12-2440:J:Posner:aut:T:fnOp:N:1106464:S:0, briefed previously in this database, the employer was held liable for unpaid overtime [enhanced lexis.com version].

Summary by the appellate court:

In this case we consider the efforts of plaintiff Patricia Thompson to hold her former employers responsible for alleged overtime violations under the Fair Labor Standards Act (“FLSA”) , 29 U.S.C. §§ 201 – 219 , and the New Jersey Wage and Hour Law, N.J. STAT. ANN . §§ 34:11-56a –  34:11-56a38. Thompson appeals from an order of the United States District Court for the District of New Jersey, which granted the motion of defendant s to dismiss each of Thompson’s claims under Rule 12(b)(6) of the Federal Rules of Civil Procedure. For the following reasons, we will vacate and remand.
Factors in Thompson:

· whether there is a continuity of operations and workforce from one entity to the next,

· whether the alleged successor has notice of possible FLSA violations; and

· whether the predecessor is able to satisfy an award of FLSA damages.

Factors in Teed:

· Did the successor company have notice of the pending lawsuit?

· Could it have been able to provide the relief sought in the lawsuit before the sale?

· Could it have provided relief after the sale?

· Can it provide the relief sought?

· Was there continuity between the operation and work force of the predecessor and the successor?

FTA: Federal Tort Claims Act, litigation, chemical exposure – nerve gas, limitation of actions – statute of limitations – tolling factors

Jurisdiction: Tenth Circuit

Bayless v. United States of America, et al., No. 12-4120 (10th Cir., 4/28/14); http://www.ca10.uscourts.gov/opinions/12/12-4120.pdf [enhanced lexis.com version].

Federal Tort Claims Act cases don’t often apply to employment law, but there are times when the reasoning of this case might be persuasive in other situations. Rather than pass over this it, practitioners and litigators might benefit from reviewing it for reasoning that might be important in hazardous substance situations in which an employee is unaware of the implications of such exposure (e.g., see some of the facts in  the Muller case below). Perhaps it also is somewhat similar in its equitable tone to Ledbetter v. Goodyear Tire & Rubber Co., 550 U.S. 618 (2007) [enhanced lexis.com version].

Summary by the appellate court:

Sixteen years ago Carolyn Bayless began to suffer from a mysterious debilitating illness. As her condition deteriorated over the years that followed, she doggedly sought to learn what caused (and how to treat) her illness. Finally, in 2008, convinced that she was the victim of exposure to nerve gas emitted by an Army testing facility, she filed a claim under the Federal Tort Claims Act. When this lawsuit followed in 2009, the Army responded that she knew of her claim by at least 2005 and had waited too long to assert it. The district court agreed and granted summary judgment dismissing the case. We conclude that under the unusual circumstances presented here, the period of limitation did not accrue until February 2007. Therefore, exercising jurisdiction pursuant to 28 U.S.C. § 1291, we reverse. 

Retaliation, Defamation: racial discrimination, contracts, failure of proof – dismissal – F.R.C.P. Rule 12(b)(6)

Jurisdiction: Tenth Circuit

Muller v. Islands at Rio Rancho Homeowners Association, et al., No. 13-2188 (10th Cir., 4/28/14); http://www.ca10.uscourts.gov/opinions/13/13-2188.pdf [enhanced lexis.com version].

This case is based on an 1870 civil rights law that increasingly is pled in addition to the typical antidiscrimination laws (http://www.elinfonet.com/workipedia/Section-1981).:

· no statutory cap on attorney fees,

· longer statute of limitations, and

· agency screening requirements.

As noted elsewhere in this database, the proof of discrimination for the 1870 law is the same as for the modern laws [Dyer v. Lane, et al., No. 13-3190 (10th Cir., 4/25/14); http://www.ca10.uscourts.gov/opinions/13/13-3190.pdf].

Summary by the appellate court:

Miloslav Muller, proceeding pro se, appeals from a magistrate judge’s order dismissing pursuant to Fed. R. Civ. P. 12(b)(6) his claim of retaliation under 42 U.S.C. § 1981 and his claim of defamation under New Mexico state law. Exercising jurisdiction under 28 U.S.C. §§ 636(c)(3) and 1291, we affirm.
* * *

In April 2009, Muller reported to the New Mexico Department of Agriculture an incident of hazardous environmental exposure to an Africa n-American employee of Shamrock Landscaping (“Shamrock ”), a company that was performing landscaping work at the Islands. According to Muller, Shamrock used an “unsuspecting” African-American employee to apply toxic pesticides without any training or knowledge. Muller claimed that as a result of this report, the HOA and Islands management personnel retaliated against him in April 2010. He asserted that they intentionally declined to provide certain information to a plumbing company performing emergency work at Muller’s residence, resulting in flood damage to his home.
* * *
We agree with the district court that Muller’s complaint failed to allege the violation of another person’ s contract-related right and that such violation was race-based. The complaint does not, as it must, identify “an impaired ‘contractual relationship,’” Domino’s Pizza, 540 U.S. at 476, or even allege a contractual relationship between the African-American employee and defendants.
FAA: adverse employment action, Federal Aviation Act, federal preemption, safety, state claim – retaliation, medical fitness
Jurisdiction: Ninth Circuit

Ventress v. Japan Air Lines, No. 12-15066 (9th Cir., 3/28/14):

· http://cdn.ca9.uscourts.gov/datastore/opinions/2014/03/28/12-15066.pdf [enhanced lexis.com version].

· 2014 U.S. App. LEXIS 5821

· Ford Harrison law firm article at http://www.fordharrison.com/airline-industry-legal-alert-ninth-circuit-finds-faa-preempts-safety-related-wrongful-termination-claim-1.

Safety considerations preempted the state claim. This is a complex case, and the law firm article explains and discusses in detail why preemption operated under the facts of the case.

Summary by the appellate court:

Preemption / Federal Aviation Act
The panel affirmed the district court’s judgment in favor of Japan Airlines based on the Federal Aviation Act’s preemption of the pro se plaintiff’s state claims.
Plaintiff, a former flight engineer, alleged that Japan Airlines retaliated against him for reporting safety concerns and constructively terminated him for reasons related to his medical and mental fitness.
The panel held that plaintiff’s California state law claims were preempted by the Federal Aviation Act because they required the factfinder to intrude upon the federally occupied field of aviation safety by deciding questions of pilot medical standards and qualifications. The panel also held that the district court did not abuse its discretion in denying plaintiff’s motion for reconsideration.
Judge Bea concurred in part because he believes that plaintiff only appealed the district court’s decision denying his motion for reconsideration, and therefore he only joined that part of the majority’s opinion. Judge Bea does not believe that the court needed to address the district court’s conclusion concerning federal preemption.

FMLA: leave, involuntary designation – forced leave, no interference, summary judgment dismissal
Jurisdiction: Eighth Circuit

Walker v. Trinity Marine Products, Inc., et al., No. 12-2468 (8th Cir; 7/19/14); 

http://media.ca8.uscourts.gov/opndir/13/07/122468P.pdf [enhanced lexis.com version].

She objected to involuntary designation of FMLA leave. 

Summary by the appellate court:

Tracy Walker sued Trinity Marine Products, Inc. (“Trinity”), her former employer, alleging that Trinity had interfered with rights provided to her by the Family and Medical Leave Act of 1993 (“FMLA”). 29 U.S.C. § 2601 et seq. The district court granted Trinity’s motion to dismiss the case, and we affirm.

From page 3:

Walker sued Trinity on May 27, 2011, alleging that Trinity interfered with her rights under the FMLA by placing her involuntarily on FMLA leave while she was healthy, and by refusing to permit her to return to work. She also asserted that Trinity unlawfully terminated her because she attempted to exercise her right to return to the position that she held prior to taking leave. Trinity responded that Walker failed to state a claim because she never suffered a serious health condition that entitled her to FMLA leave in the first place. Id. § 2612(a)(1)(D).
The district court determined that Walker had failed to allege actionable interference with any FMLA benefit to which she was entitled. On her claim of unlawful termination, the court ruled that Walker could not show that she had engaged in any activity protected by the statute. The court dismissed the complaint, and we review that decision de novo .
On the issue of forced leave:
In our view, if forced leave can amount to interference with a right provided under the FMLA, it can do so only if the employer’s action prevents the employee from using benefits to which she is entitled under the Act. The statute entitled Walker to a certain amount of leave. Trinity did not interfere with that entitlement. The district court correctly dismissed this claim.
Credit and Background Checks: EEOC – agency policy and practice, disparate impact, valid justification, summary judgment dismissal
Jurisdiction: Sixth Circuit

EEOC v. Kaplan Higher Education Corp., No 13-3408 (6th Cir., 4/9/14):

· http://www.ca6.uscourts.gov/opinions.pdf/14a0071p-06.pdf [enhanced lexis.com version].

· Littler Mendelson law firm detailed explanatory article, Sixth Circuit Upholds Dismissal of EEOC Suit Against Employer Screening Applicants Based on Credit History Information, at http://www.littler.com/publication-press/publication/sixth-circuit-upholds-dismissal-eeoc-suit-against-employer-screening-a.

Background checks have been a controversial matter because of possible disparate impact on applicants. The EEOC has been suing on this legal theory, and thus the lead paragraph of the appellate opinion is significant:

In this case the EEOC sued the defendants for using the same type of background check that the EEOC itself uses. The EEOC’s personnel handbook recites that “[o]verdue just debts increase temptation to commit illegal or unethical acts as a means of gaining funds to meet financial obligations.” Because of that concern, the EEOC runs credit checks on applicants for 84 of the agency’s 97 positions. The defendants (collectively, “Kaplan”) have the same concern; and thus Kaplan runs credit checks on applicants for positions that provide access to students’ financial-loan information, among other positions. For that practice, the EEOC sued Kaplan. 

The law firm article provides an excellent discussion of this area of employment law.

ADA: state immunity – Eleventh Amendment – 11th, judgment on the pleadings – Fed. R. Civ. P. 12(c), confidential discovery, no retaliation
Barrett v. University of New Mexico Board of Regents, et al., No. 13-2139 

(10th Cir., 4/21/14); http://www.ca10.uscourts.gov/opinions/13/13-2139.pdf [enhanced lexis.com version].

Her claims failed both on allegations against the board collectively and against individual members, pp. 2-5.

Summary by the appellate court:

Sherri R. Barrett appeals from a judgment on the pleadings entered pursuant to Fed. R. Civ. P. 12(c). She also attempts to appeal from an interim order denying the parties’ stipulation for confidential discovery. We affirm. 

I. BACKGROUND

 Barrett was employed by the University of New Mexico (UNM) until November 2010, when she was discharged. She sued the UNM Board of Regents (Board) and its individual members, in their official capacities, alleging violations of the Americans with Disabilities Act (ADA). She claimed she was denied raises and promotions, subjected to additional scrutiny, retaliated against, and discharged under the guise of a reduction in force due to her disabilities. Since the Board is immune from suit under the Eleventh Amendment, the district court entered a judgment on the pleadings as to it. Finding Barrett’s allegations insufficient to satisfy an exception to Eleventh Amendment immunity, judgment was also entered in favor of the individual board members. The judge concluded Barrett’s attempt to amend her complaint would be futile and denied as moot her challenge to a magistrate judge’s order denying a stipulated confidential discovery motion. In this appeal she challenges all of those decisions. 

Title VII, State Tort: gender discrimination, sex, disparate treatment, pretext – genuine issue of fact; tort – discriminatory and wrongful termination – same issues as federal

· Evidence: three-step McDonnell Douglas  test

· Failure to pay – commissions – vacation , liquidated damages

· Attorney fees: offer of judgment

Jurisdiction: Tenth Circuit, Oklahoma

Potter v. Synerlink Corporation, f/k/a Preferred Reps, Inc.; Preferred Sales Agency, Ltd., Nos. 11-5092 & 12-5117 (10th Cir., 4/21/14); http://www.ca10.uscourts.gov/clerk/opinions/daily [enhanced lexis.com version].

This is a case of mixed claims and issues. The employer showed a legitimate nondiscriminatory 

reason, but her discrimination claim will be tried because she showed there is a genuine issue of material fact of pretext.

Summary by the appellate court:

Stacey Potter, a top sales producer for her employer, Preferred Sales Agency, Ltd. (“PSA”), a part of Synerlink Corporation (“Synerlink”), was fired for not being a team player. She sued Synerlink in federal court, alleging (1) sex discrimination in violation of Title VII, (2) the state law tort of discriminatory and wrongful discharge (Burk claim), and (3) a state law claim for failure to pay commissions and vacation pay after her termination. 

The district court granted summary judgment to Synerlink on the federal and state discrimination claims because it concluded Ms. Potter failed to show Synerlink’s stated reason for termination was pretextual. The district court granted summary judgment to Ms. Potter on her vacation pay claim and sent her commissions claim to trial. A jury found for Ms. Potter on her commission claims, but found Synerlink was not obligated to pay liquidated damages because there was a bona fide dispute over the commissions owed. The district court granted Ms. Potter’s motion for attorney fees and costs but offset and reduced the award based on Synerlink’s pretrial offer of judgment. Ms. Potter appeals, challenging the grant of summary judgment on her discrimination claims, the submission of liquidated damages to the jury , and the court’s determination of the date her prejudgment damages accrued (Appeal No . 11-5092). In a separate appeal, Ms. Potter disputes the district court’s offset of attorney fees (Appeal No. 12-5117). Exercising jurisdiction over both appeals pursuant to 28 U.S.C. § 1291, we affirm in part and reverse in part. 
Restrictive Covenant: preliminary injunction, “look-back” rule, 

Jurisdiction: Fourth Circuit, North Carolina law

Superior Performers, Inc. v. Meaike, 2014 U.S. Dist. LEXIS 50302 (M.D.N.C., 4/11/14) [enhanced lexis.com version]; excellent detailed article from Littler Mendelson’s Unfair Competition & Trade Secrets Counsel newsletter, Federal Court's Practical Approach to Enforcement of a Restrictive Covenant Provides Business-Friendly Decision, discussing this persuasive federal court decision at http://www.littler.com/unfair-competition-trade-secrets-counsel/federal-courts-practical-approach-enforcement-restrictive-c#sthash.3Zz2BPel.dpuf.

Topic titles of the four factors are explored in detail:

1. Providing Contact Information for Potential Customers Constituted Sufficient Consideration for the Restrictive Covenant. 

2. The Court Rejected an Illogical Approach to the Look-Back Rule Adopted by the North Carolina Court of Appeals In Prof. Liab. Consultants, Inc. v. Todd

3. The Court “Blue-Penciled” Words, Mid-sentence, to Render the Restriction Enforceable

4. The Court Considered the Scope of the Defendants’ New Restrictive Covenants in its “Balance of the Equities”.

Title VII, ADEA: race, gender, failure to promote, adverse employment action, performance-related employment deficiencies, failure of proof

Jurisdiction: Tenth Circuit

Livingston v. Sodexo, Inc., et al., No. 13-3170 (10th Cir., 4/22/14); http://www.ca10.uscourts.gov/opinions/13/13-3170.pdf [enhanced lexis.com version].

From the appellate opinion:

The district court concluded Plaintiff had failed to establish a prima facie case to support her discrimination and retaliation claims under the McDonnell Douglas analysis.

Its dismissal was affirmed for the reasons stated in the district court’s Order on IFP Status at http://www.gpo.gov/fdsys/pkg/USCOURTS-ksd-5_11-cv-04162/pdf/USCOURTS-ksd-5_11-cv-04162-0.pdf [enhanced lexis.com version].

Title VII, FMLA, ADA: gender, no reasonable accommodation – public safety, hostile work environment, failure of proof, summary judgment dismissal affirmed

Jurisdiction: Tenth Circuit

Untisz v. City of Greenwood Village, No. 13-1253 (10th Cir., 4/11/14):

· Appellate court: http://www.ca10.uscourts.gov/opinions/13/13-1253.pdf [enhanced lexis.com version].

· Trial court: http://law.justia.com/cases/federal/district-courts/colorado/codce/1:2011cv03232/130005/29.

When she returned from FMLA leave she was unable to pass the return-to-duty tests, and there was no reasonable accommodation available.

From the trial court order granting summary judgment:

The decision that Ms. Untisz was unable to perform the duties of a police officer was a

reasonable one, recognizing the importance to public safety of the work of officers and the

demands of service.

The plaintiff sought other employment but failed to show that a position was available.

The plaintiff has failed to proffer any evidence that she sustained any sex discrimination

that created an abusive work environment during her career.

FMLA, ADA: deafness – accommodation, workplace behavior, adverse employment action – retaliation, protected activity – causal connection, no pretext

Jurisdiction: Fourth Circuit

Pearlman v. Pritzker, No. 13-1563 (4th Cir., 4/3/14, unpublished):

· http://www.ca4.uscourts.gov/Opinions/Unpublished/131563.U.pdf [enhanced lexis.com version].

· Ogletree Deakins law firm article at  http://www.employmentlawmatters.net/2014/04/articles/ada/employees-speculation-related-to-basis-of-his-firing-is-insufficient-to-support-a-claim-of-retaliation/.

The deaf employee complained about the quality of translation provided for him and alleged that was the reason for terminating his employment. However, the valid business reason was reports that he was “abrupt and demanding,” and engaged in “intimidating, disrespectful, or personally offensive” interactions with co-workers.

Proof of a retaliation claim requires proof:

1. the employee engaged in a “protected activity” under an anti-discrimination statute and

2. subsequently suffered an adverse employment action, plus

· showing that the protected activity was “causally connected” to the employer’s adverse employment action.

Summary by the appellate court:

PER CURIAM:  Michael Pearlman sued Penny Pritzker, Secretary of the U.S. Department of Commerce, for violations of the Rehabilitation Act. 29 U.S.C. § 794(a). Pearlman alleged that his former employer, the National Oceanic and Atmospheric Administration (NOAA), discriminated against him on the basis of his deafness by terminating his employment in retaliation for his complaints about the inadequacy of NOAA’s interpreter services. The district court granted summary judgment in favor of Pritzker, concluding that there was no genuine dispute of material fact that Pearlman was terminated for a legitimate, nondiscriminatory, and nonpretextual reason. Pearlman appeals the district court’s judgment. For the reasons that follow, we affirm.

[Note: “Per Curium” means the entire panel of judges agreed in the decision.]
FMLA: fitness for work, questionable certification, second opinion

Jurisdiction: California

White v. County of Los Angeles, et al., B243471 c/w B244798 (Cal.App.Ct.2ndDiv.3rdDist, 4/15/14); http://www.courts.ca.gov/opinions/documents/B243471.PDF [enhanced lexis.com version].
Though this is a state court case, the reasoning might provide persuasive authority in other jurisdictions.

Summary by the appellate court:

When an employee takes leave under the Family and Medical Leave Act (FMLA) (29 U.S.C. § 2601 et seq.), the employee is entitled to be restored to employment upon certification from the employee’s health care provider that the employee is able to resume work. The employer is not permitted to seek a second opinion regarding the employee’s fitness for work prior to restoring the employee to employment. The question presented by the instant case is whether, if the employer is not satisfied with the employee’s health care provider’s certification, the employer may restore the employee to work, but then seek its own evaluation of the employee’s fitness for duty at its own expense. We conclude that it may. We therefore reverse the judgment in favor of the employee in the instant matter.
See pp. 7-8 for why the employer sought clarification, and pp. 15-24 for the court’s reasoning on why a second opinion might be justified.

FEHA, Title VII: sex, same gender, harassment, retaliation, summary judgments – cross motions
Jurisdiction: California

Lewis v. City of Benicia, No. A134078 (Cal.Ct.App.,  Mar. 26, 2014); http://www.courts.ca.gov/opinions/documents/A134078.PDF [enhanced lexis.com version].

Male-to-male misconduct and unwelcome advances by supervisor and two others on a heterosexual intern, such as:

· gifts,

· lunches,

· sexual jokes and

· displaying computer pornography.

Summary by the appellate court:

Plaintiff Brian Lewis, a heterosexual man, sued his former employer, the City of Benicia (City), and two former supervisors, Steve Hickman and Rick Lantrip, asserting claims under California’s Fair Employment and Housing Act (FEHA; Gov. Code, § 12900 et seq.) for sexual harassment and (as to City) retaliation. The trial court granted summary judgment in favor of Hickman and Lantrip, and judgment on the pleadings for City as to the sexual harassment claims. City prevailed at trial on the retaliation claim. On appeal, Lewis challenges the grants of summary judgment and judgment on the pleadings, and argues evidentiary and other errors require reversal as to retaliation. We reverse the summary judgment as to Hickman, affirm summary judgment as to Lantrip, and reverse the judgment on the pleadings for City. As to retaliation, we conclude the court prejudicially erred in excluding certain evidence at trial, and we reverse the judgment for City on the retaliation claim.
Drug Testing: Act 59, hair samples, urine testing, additional testing

Jurisdiction: Puerto Rico

Ortiz v. Holsum of Puerto Rico, Inc., 2014 T.S.P.R. 35 (PRSC, 3/7/14, in Spanish):

· http://www.ramajudicial.pr/ts/2014/2014tspr35.pdf [enhanced lexis.com version].

· Littler Mendelson law firm article at http://www.littler.com/global-employment-law/puerto-rico-supreme-court-provides-guidance-drug-testing-law#sthash.Z8ciO8rH.dpuf.

Read the law firm article for a couple of reasons:

· the opinion is written in Spanish, and

· the article provides a good explanation of the legal considerations no matter what the jurisdiction.

Act 59 is entitled (English version) “Act to Regulate Controlled Substances Detection Tests in the Private Work Sector”. Essentially, urine testing is the norm, and hair samples are allowed only when circumstances demonstrate urine testing is inadequate. Also, the court set forth guidance on when additional drug tests are permissible after the result of the first drug test has been shown to be inconclusive or invalid.

[Comment: Puerto Rican law requires “just cause” for termination and does not recognize “at-will”. One value of this case in the U.S. is that generally the prudent human resources practice is to terminate employment only when there is demonstrable good cause. Why? Because at-will termination is hazardous; almost everyone is in a protected class and might claim discrimination. Employers who terminate for good cause, i.e., valid business and nondiscriminatory reason and documented warning and counseling, usually succeed when defending against a discrimination claim.]

PR Act 44 (ADA): Law No. 44, 1 L.P.R.A. § 502, disability discrimination, no individual liability, summary judgment
Jurisdiction: Puerto Rico

Van Praag v. DHL Exp. (USA), Inc., No. 13-1128 (D.P.R., 3/10/14); Littler Mendelson law firm article at http://www.littler.com/global-employment-law/puerto-ricos-ada-counterpart-law-44-does-not-provide-individual-liability.

Unlike the ADA, Puerto Rico’s Act 44 does not provide for individual liability; it applies only to employers.

Independent Contractor:

· Appeal and Error: standard of review

· Civil Procedure: summary judgment

· Employment Law: independent contractor

· Negligence: breach of duty

· Torts: premises liability

· Workers’ Compensation: independent contractor

Jurisdiction: New Mexico

Sherman v. Cimarex Energy Co., et al., No. 32,164 (NMCA, 11/25/13, certiorari denied):

· http://www.nmcompcomm.us/nmcases/NMCA/2014/14ca-026.pdf [enhanced lexis.com version]. 
· 2014-NMCA-026 on the NMCA list at http://www.nmcompcomm.us/nmcases/NMCACurrent.aspx/NMCA/2014/NMCA/2014/14ca-026.pdf.
Summary by the appellate court:

 {1} Plaintiff Larry Sherman appeals the district court’s order granting summary judgment in favor of Defendants, which we refer to collectively as Cimarex. Plaintiff was injured when he fell over the handrail of a flight of stairs while working on an oil drilling rig. Plaintiff, an employee of an independent contractor hired by Cimarex, sued Cimarex, the owner and operator of the well site. The district court determined that Cimarex owed no duty to Plaintiff to protect against the injury that occurred in this case. We conclude that there are issues of fact as to whether Cimarex had supervisory control over the independent contractor’s operations so as to give rise to a duty to act reasonably in exercising that control. We further determine that there are issues of fact surrounding the questions of whether Cimarex’s actions breached any duty it owed Plaintiff and whether those actions caused Plaintiff ’s injuries. Accordingly, we reverse the district court.
NLRB: employee rights - activities, handbook, savings clause

Jurisdiction: All

First Transit, Inc., 360 NLRB No. 72 (4/2/14):

·  http://mynlrb.nlrb.gov/link/document.aspx/09031d4581671540 [enhanced lexis.com version].

· Franczek Radelet law firm article at http://www.franczek.com/frontcenter-NLRB_FirstTransit.html.

· Phelps Dunbar law firm article at http://phelpsdunbar.com/elaborate-the-nlrb-continues-to-take-expansive-view-of-section-7-rights-in-first-transit-inc-decision-4-7-2014.

The controversy was whether the employer’s handbook policy on employee concerted activity violated the NLRA by being too narrow. Though the handbook allowed certain employee activities concerning union organization, the NLRB ruled that was too narrow because certain other activities allowed by the Act were omitted.

ADA, State Law: Administrative Code of the City of N.Y. § 8–107), pneumoconiosis, accommodation – reasonable – feasibility – interactive process, summary judgment reversed
Jurisdiction: New York

Jacobsen v. New York City Health and Hospitals Corporation, No. 1661678 (NYC.Ct.App., 3/27/14):

· http://www.nycourts.gov/ctapps/Decisions/2014/Mar14/34opn14-Decision.pdf [enhanced lexis.com version].
· Ogletree Deakins explanatory article at http://www.employmentlawmatters.net/2014/03/articles/ada/interactive-process-is-crucial-element-of-analysis-in-disability-discrimination-cases/.

Summary by the appellate court:

The issue before us is whether, on a motion for summary judgment disposing of an employee's disability discrimination claims under the New York City Human Rights Law (see Administrative Code of the City of N.Y. § 8–107) and the New York State Human Rights Law (see Executive Law § 296), an employer's failure to consider the reasonableness of a proposed accommodation for a generally qualified employee's disability via a good faith interactive process precludes the employer from obtaining summary judgment. In resolving this issue, we reiterate that the State Human Rights Law and the City Human Rights Law set forth distinct legal standards for establishing the existence of a covered disability that can be reasonably accommodated. Despite those differing standards, we conclude that both statutes generally preclude summary judgment in favor of an employer where the employer has failed to demonstrate that it responded to a disabled employee's request for a particular accommodation by engaging in a good faith interactive process regarding the feasability of that accommodation.

Arbitration: parties must have agreed – unclear, FAA
Jurisdiction: Tenth Circuit

The summary speaks directly, plainly and sensibly on when the FAA preemption applies.

Howard, et al., v. Ferrellgas Partners, L.P., et al., No. 13-3061 (10th Cir., 4/8/14); http://www.ca10.uscourts.gov/opinions/13/13-3061.pdf [enhanced lexis.com version].

Summary by the appellate court:

Everyone knows the Federal Arbitration Act favors arbitration. But before the Act’s heavy hand in favor of arbitration swings into play, the parties themselves must agree to have their disputes arbitrated. While Congress has chosen to preempt state laws that aim to channel disputes into litigation rather than arbitration, even under the FAA it remains a “fundamental principle” that “arbitration is a matter of contract,” not something to be foisted on the parties at all costs. AT&T Mobility LLC v. Concepcion , 131 S. Ct. 1740, 1745 (2011). What happens when it’s just not clear whether the parties opted for or against arbitration? The FAA tells district courts to “proceed summarily to the trial” of the relevant facts. 9 U.S.C. § 4. Once the facts are clear, courts must then apply state contract formation principles and decide whether or not the parties agreed to arbitrate. Hardin v. First Cash Fin. Servs., Inc., 465 F.3d 470, 475 (10th Cir. 2006). The object is always to decide quickly — summarily — the proper venue for the case, whether it be the courtroom or the conference room, so the parties can get on with the merits of their dispute. That much didn’t happen here.
Conclusion of the court:

We appreciate both sides’ evident frustration at how long this case has lingered at the transom without having entered either the door into arbitration or litigation. It’s understandable that everyone might want us to give the case a firm nudge (one way or the other) so the parties’ dispute can finally progress past preliminary venue questions to the merits. But unresolved material disputes of fact block our way — disputes that could and should have been resolved years ago according to the procedures the FAA provides. Summary-judgment-like motions practice may be a permissible and expedient way to resolve arbitrability questions when it’s clear no material disputes of fact exist and only legal questions remain. But when factual disputes may determine whether the parties agreed to arbitrate, the way to resolve them isn’t by round after round of discovery and motions practice. It is by proceeding summarily to trial. That is the procedure the Act requires and the parties should have undertaken a long time ago — and it is the procedure they must follow now. The district court’s denial of Ferrellgas’s motion to compel arbitration is vacated and this case is remanded for further proceedings consistent with this opinion.

NLRB: Weingarten, representation, retaliation, veracity of notes

Jurisdiction: All

Murtis Taylor Human Services Systems, 360 NLRB No. 66 (3/25/14):

· http://mynlrb.nlrb.gov/link/document.aspx/09031d4581634e7d [enhanced lexis.com version].

· Littler Mendelson law firm article at http://www.littler.com/labor-relations-counsel/nlrb-clarifies-lawful-weingarten-representation-activity-and-permissibility-.

The Board affirmed the ALJ’s ruling that the NLRA was violated by:

· retaliating against the employee’s representative and

· the employer’s requirement that employees certify the veracity of notes taken during interviews.

“Weingarten rights” are aimed at providing due process in hearings, such as knowledge of the nature and extent of the charges, fairness, access to evidence, confronting witnesses, etc., and the right to have a representative at the hearing: http://en.wikipedia.org/wiki/Weingarten_Rights.

NLRB: handbook, “Values and Standards of Behavior Policy”, protected concerted activities, non-union employer
Jurisdiction: All

Hills and Dales General Hospital, 360 NLRB No. 70 (4/1/14); http://mynlrb.nlrb.gov/link/document.aspx/09031d45816688cc [enhanced lexis.com version].

The contention was that three provisions of the hospital’s policy were “invalid on their face” because its employees reasonably could think they were prohibited from doing certain things, i.e., activities that are protected by the NLRA. That invalidity characterization means a provision is clearly wrong when looked at, as opposed to by implication or how it is applied to a situation.

Wage and Hour: California Labor Code section 229, arbitration, FAA applicability, interstate commerce required
Jurisdiction: California

Lane v. Francis Capital Mgmt. LLC, No. B245661 (Cal.Ct.App.2Dist.Div., 3/11/14)

· http://www.courts.ca.gov/opinions/documents/B245661.PDF [enhanced lexis.com version].

· http://www.littler.com/wage-hour-counsel/california-court-appeal-holds-employers-must-establish-interstate-commerce-faa-pre
Held: In order for FAA federal preemption to apply, the employer must establish that the agreement to arbitrate involves a transaction in interstate commerce, otherwise § 229 applies.

Employment Contract: express – implied, wrongful discharge – public policy, breach ,  no evidence – summary judgment dismissal
Jurisdiction: Tenth Circuit

Stout v. Gyrodata, Inc., No. 13-1393 (10th Cir., 3/27/14); http://www.ca10.uscourts.gov/opinions/13/13-1393.pdf [enhanced lexis.com version].

Summary conclusion by the appellate court:

On appeal, Plaintiff argues the district court erroneously made a factual determination that Gyrodata had not promised him continued employment. We disagree. The district court applied summary judgment standards to rule, correctly, that Plaintiff failed to come forward with any specific evidence creating a genuine issue as to whether Gyrodata created an implied contract of continued employment or made any related promise to, or covenant with, Plaintiff. See Fed. R. Civ. P. 56(a) (describing summary judgment standards). We find no error in the district court’s grant of summary judgment to Gyrodata on Plaintiff’s contract claims. The judgment of the district court is affirmed.
Arbitration: compel, agreement enforced, attach FAA rules, provide discovery

Jurisdiction: California

Lane v. Francis Capital Mgmt. LLC, No. B245661 (Cal.Ct.App.Dist2,Div4, 3/11/14):

· http://www.courts.ca.gov/opinions/documents/B245661.PDF [enhanced lexis.com version].

· Jackson Lewis law firm explanatory article at http://www.jacksonlewis.com/resources.php?NewsID=4797.

The arbitration agreement was enforced despite FAA rules not having been attached to the agreement and discovery not expressly provided for in it.

Lane alleged eight causes of actions:

· wrongful termination in violation of public policy,

· breach of oral contract,

· failure to pay wages,

· unpaid overtime wages (California Labor Code § 510), 

· unpaid meal period wages (§§ 226.7, 512),

· waiting time penalties (§§ 201,202, 203),

· itemized wage statement violations (§ 226), and

· unfair competition (Bus. & Prof. Code, § 17200 et seq.).

Retaliation: adverse employment action, no causation, timing

Jurisdiction: Tenth Circuit

Lawrence v. School District No. 1, in the City and County Of Denver, No. 13-1157 (10th Cir., 3/28/14); http://www.ca10.uscourts.gov/opinions/13/13-1157.pdf [enhanced lexis.com version].
Summary by the appellate court:

Juanetta Lawrence used to work as a social worker in the Denver public school system. Each summer she’d receive her assignment for the coming school year, but in the summer of 2009 she received an assignment she didn’t want. And the assignment she did want went to a younger white woman whom Ms. Lawrence, an African-American, thought less qualified. Ms. Lawrence proceeded to file a complaint with the Equal Employment Opportunity Commission, alleging racial discrimination. But before that claim could be resolved she found herself without any job at all.

The school district and board suspended and ultimately fired Ms. Lawrence because, they said, of unsatisfactory job performance. To support their claim they produced a number of negative reviews they had received about Ms. Lawrence’s workplace conduct from a number of different schools, as well as an independent arbitrator’s judgment. Convinced that all this was really retaliation for her decision to file the EEOC complaint, Ms. Lawrence filed this lawsuit against the Denver public school district and its school board. Besides various retaliation claims under 42 U.S.C. § 1981, she brought other federal and state charges. But at oral argument Ms. Lawrence made clear that the only question she wishes us to decide is whether the district court erred in granting summary judgment to the school district and board on her retaliation claims.  
Her failure of proof was that:

· Dr. Greer, who decided to terminate her employment, was not involved with her EEOC complaint and there was no evidence he know about it, nor was there any basis for liability based on a “cat’s paw” theory (see pp. 7-8 of the opinion),

· nothing indicated the arbitrator’s factual findings relied on Dr. Greer’s input in any way, nor did the appellate court find any such indication in its independent review of the court record, plus

· her timing was another problem, i.e., it was awkward – an employee’s protected activity must cause the materially adverse action taken by the employer:


Ms. Lawrence’s complaint makes clear she received her 2009-2010 assignment before she filed her EEOC complaint. Indeed, it was that very assignment and her displeasure with it that prompted Ms. Lawrence’s EEOC complaint in the first place. According to Ms. Lawrence herself, then, it was the unfavorable work assignment that caused her protected activity, not the other way around. 
ACA, RFRA: Affordable Care Act – contraceptive services, Religious Freedom Restoration Act, regulations – 42 U.S.C. § 300gg-13(a)(4) – 45 C.F.R. § 147.130(a)(iv) – 76 Fed. Reg. 46621 – 46623, injunction denied, judicial economy
Jurisdiction: Seventh Circuit

University of Notre Dame, v. Sebelius, et al., No. 13‐3853 (7th Cir., ) http://media.ca7.uscourts.gov/cgi-bin/rssExec.pl?Submit=Display&Path=Y2014/D02-21/C:13-3853:J:Posner:aut:T:fnOp:N:1295328:S:0 [enhanced lexis.com version]
Final paragraphs of dismissal of the appeal by the majority:

We have the authority to dismiss an appeal at the appellant’s request. Fed.R.App.P. 42(b); United States v. Hagerman, 549 F.3d 536, 538 (7th Cir. 2008). But it is authorization, not command. E.g., Albers v. Eli Lilly & Co., 354 F.3d 644, 646 (7th Cir. 2004) (per curiam). As in the case just cited, here we have thought it “best ... to carry through so that the investment of public resources already devoted to this litigation will have some return.” So the motion has remained pending, and is now moot in light of our affirming the denial of preliminary relief to Notre Dame.

On January 28 the university filed a renewed motion for an injunction pending appeal—it had filed such a motion on December 23, but we had denied that motion a week later when we ordered expedited briefing of the appeal. The sole ground for the renewed motion was the Supreme Court’s order of January 24 in the Little Sisters case. That ground was an odd one for Notre Dame to assert, because the university disagrees with the Court’s order. The Court’s order conditioned the injunction pending appeal in that case on the Little Sisters’ sending a letter to the government declaring its opposition to paying for contraceptive services—and at the oral argument of our case Notre Dame told us that it would consider sending such a letter an infringement of its religious freedom. Another distinction between that case and this one is that unlike Meritain, Little Sisters’ third‐party administrator, Christian Brothers, is a “church plan” administrator and so wouldn’t provide contraceptive services anyway, or be required to do so. We now deny the renewed motion for an injunction pending appeal as moot because the appeal has been resolved. 30 No. 13 ‐ 3853 

Chief Judge Simon’s denial of preliminary relief in the district court is AFFIRMED.

Arbitration: expired contract, survival clause, rebuttable presumption

Jurisdiction: Sixth Circuit

Huffman v. The Hilltop Companies, LLC, No. 13-3938 (6th Cir., 3/27/14):

· http://www.ca6.uscourts.gov/opinions.pdf/14a0056p-06.pdf [enhanced lexis.com version].

· Littler Mendelson law firm article at http://www.littler.com/wage-hour-counsel/sixth-circuit-holds-expired-contracts-arbitration-provision-enforceable.

This 6th Circuit case held that under the circumstances and facts of the case even though contract containing the arbitration clause had expired, that clause would be enforced. For cases such as this, reading both the opinion and the law firm article is essential.

Summary by the appellate court:

This case involves multiple individuals who were once employed by The Hilltop Companies. Each individual executed an employment agreement with Hilltop that contained both an arbitration clause and a survival clause, but the survival clause did not list the arbitration clause. At the heart of this dispute is whether the strong presumption in favor of arbitration controls, or whether the omission of the arbitration clause from the survival clause in the agreement constitutes a "clear implication" that the parties intended the arbitration clause to expire with the agreement. The district court denied Hilltop's Motion to Dismiss and Compel Arbitration on the basis that the strong presumption in favor of arbitration was rebutted. For the reasons that follow, we reverse.

[Comment: One of my law professors told us, “After a while all of this will start to make sense, and that is when you need to be concerned.”]

ERISA: excessive fees – third-party administrator – revenue-sharing – “properly monitor”, float, breach of fiduciary duties, judgment reduced – 29  U.S.C. §§ 1104 – 1106 – 1109
Jurisdiction: Eighth Circuit

Tussey v. ABB, Inc., et al., No. 12-2056, 8th Cir., 3/19/14); http://media.ca8.uscourts.gov/opndir/14/03/122056P.pdf [enhanced lexis.com version].

The major holding was that ABB failed to heed a consultant’s advice that fees were excessive. Fiduciary diligence is insufficient if advice is not followed.

Summary by the appellate court:

These consolidated appeals arise from a class action led by Ronald C. Tussey, Charles E. Fisher, and Timothy Pinnell (participants) as representatives of a class of current and former employees of ABB, Inc. (ABB) who participated in two ABB retirement plans governed by the Employee Retirement Income Security Act of 1974 (ERISA), 29 U.S.C. § 1001 et seq . After a sixteen-day bench trial, the district court entered judgment against the ABB defendants and the Fidelity defendants for breaching their fiduciary duties in violation of 29 U.S.C. §§ 1104, 1106, 1109. The ABB fiduciaries and Fidelity appeal the judgment, damages, and attorney fee award. Although the district court’s analysis was sound in many respects, the analysis was not without errors. We affirm in part, reverse in part, and remand for further proceedings. 
Taxes: severance payments, FICA, taxable wages
Jurisdiction: All

United States v. Quality Stores, Inc., et al. No. 12–1408, ____ U.S. ____ (3/25/14); http://www.supremecourt.gov/opinions/13pdf/12-1408_6468.pdf [enhanced lexis.com version].

Syllabus:
Respondent Quality Stores, Inc., and its affiliates (collectively Quality Stores) made severance payments to employees who were involuntarily terminated as part of Quality Stores’ Chapter 11 bankruptcy. Payments—which were made pursuant to plans that did not tie payments to the receipt of state unemployment insurance—varied based on job seniority and time served. Quality Stores paid and withheld, inter alia , taxes required under the Federal Insurance Contributions Act (FICA), 26 U. S. C. §3101 et seq . Later believing that the payments should not have been taxed as wages under FICA, Quality Stores sought a refund on behalf of itself and about 1,850 former employees. When the Internal Revenue Service (IRS) did not allow or deny the refund, Quality Stores initiated proceedings in the Bankruptcy Court, which granted summary judgment in its favor. The District Court and Sixth Circuit affirmed, concluding that severance payments are not wages under FICA. 

Held : The severance payments at issue are taxable wages for FICA purposes. Pp. 4–15. 

Arbitration: evidence- exclusion – expert witness, deference to agency

Jurisdiction: Seventh Circuit

Brotherhood of Maintenance of Way Employees Division/IBT v. Norfolk Southern Railway Company, No. 12-3415 (7th Cir., 3/11/14):

· http://www.gpo.gov/fdsys/pkg/USCOURTS-ca7-12-03415/pdf/USCOURTS-ca7-12-03415-0.pdf [enhanced lexis.com version].

· Ogletree Deakins law firm article at http://blog.ogletreedeakins.com/seventh-circuit-refuses-review-arbitrators-decision-allow-expert-prepared-accident-report/?utm_source=rss&utm_medium=rss&utm_campaign=seventh-circuit-refuses-review-arbitrators-decision-allow-expert-prepared-accident-report.

Courts often defer to the expertise and experience of administrative agencies, which ultimately happened here. The employee claimed he injured his head on the truck cab when he drove over a bump in the road. He was fired after an investigation of whether the accident report was based on false statements. The employer had withheld the report of its expert witness until the hearing. The union unsuccessfully appealed termination of his employment.

Next, the union sued in a separate action for a permanent injunction to limit the employer’s use of such expert reports in future employee investigations unless it followed certain due process (“fair and impartial”) procedures. The trial court dismissed that claim for lack of jurisdiction subject matter jurisdiction. Reversed by the court of appeals.

Summary and background by the appellate court: 

The Brotherhood of Maintenance Way Employees (“the Brotherhood”) filed for a permanent injunction to ban Norfolk Southern Railway Company’s (“Norfolk”) use of accident reconstruction reports in employee disciplinary investigations unless Norfolk adheres to additional pre-hearing procedures. The United States District Court for the Northern District of Illinois found that it lacked jurisdiction to grant the Brotherhood’s request and dismissed the action. The Brotherhood appealed.

I. BACKGROUND

The Brotherhood represents members of the maintenance-of-way craft employed by Norfolk. Maintenance-of-way members work to ensure that railways remain clear, safe, and navigable. This lawsuit arose after Norfolk fired four of its employees, all Brotherhood members, because they made false statements about injuries they suffered while on duty. The parties’ collective bargaining agreements entitle the Brotherhood members to an investigation before Norfolk takes any disciplinary action. The Brotherhood and Norfolk dispute what evidentiary rules and pre-hearing procedures are required in those investigations. Their collective bargaining agreements and the Railway Labor Act govern the disciplinary process. In this case, the Brotherhood does not seek to overturn any prior disciplinary actions, only to impose new procedures that it believes will rectify problems in the Norfolk disciplinary proceedings.
Title VII: race, retaliation, misconduct, adverse employment action, summary judgment dismissal affirmed.

Jurisdiction: First Circuit

Pina v. The Children's Place, et al., No. 13-1609 (1st Cir., 1/27/14) [enhanced lexis.com version]:

This employee was fired for misconduct, not for any protected status or activity.

Summary of the appellate court:

Jamilya Pina ("Pina") appeals from the district court's grant of summary judgment in favor of her former employer, The Children's Place Retail Stores, Inc. ("TCP"), and TCP District Manager Jean Raymond ("Raymond"). Pursuing claims of employment discrimination and retaliation, Pina asserts that she was fired, harassed, and not rehired on the basis of race in violation of 42 U.S.C. § 1981 and Massachusetts General Laws chapter 151B, section 4. She argues that the district court abused its discretion by denying three of her discovery motions, and that it erred by granting Appellees' motion for summary judgment. Finding no error or abuse of discretion, we affirm. 

Litigation, FEHA: statute of limitations – contract – shortening, public policy, harassment – sex

Jurisdiction: California

Ellis v. U.S. Security Associates, No. A13602 (3/20/14)

http://www.courts.ca.gov/opinions/documents/A136028.PDF [enhanced lexis.com version].

Summary by the appellate court:

Appellant Ashley Ellis went to work for respondent U.S. Security Associates (U.S. Security) in September 2009, as a security guard. Quickly promoted, Ellis came under the supervision of Rick Haynes, who began sexually harassing her in August 2010. Employees complained to U.S. Security, and Haynes was counseled, apparently to no avail, and he was terminated in December 2010. Ellis was again promoted, but never to be paid the raise she was promised , and she resigned in January 2011.

In November 2011, Ellis filed a complaint alleging three claims under the Fair Employment and Housing Act (Government Code § 12900 et seq.) and two nonstatutory claims, claims clearly timely under the applicable statute s of limitations. U.S. Security nevertheless moved for judgment on the pleadings, based on Ellis’s signed application for employment where she agreed that “any claim or lawsuit . . . must be filed no more than six (6) months after the date of the employment action, ” and she waives “any statute of limitations to the contrary.” In a seven line order, without discussion or explanation, the trial court granted the motion and dismissed Ellis’s complaint, apparently concluding that the shortened limitation provision was enforceable. We conclude otherwise, and reverse, holding that the shortened limitation provision is unreasonable and against public policy. 

NLRA: non-union, company confidentiality policies –– common misunderstanding, unfair labor practice (ULP)
Jurisdiction: Fifth Circuit [but an important reminder for all jurisdictions]

Flex Frac Logistics, L.L.C., et al., v. National Labor Relations Board, No. 12-60752 (5th Cir., 3/24/14):

· http://www.ca5.uscourts.gov/opinions/pub/12/12-60752-CV0.pdf [enhanced lexis.com version].

· Essential article at http://employerslawyer.blogspot.com/2014/03/how-disruptive-can-aggressive-nlrb-be.html.

A common erroneous concept in companies without unions is that a broad blanket policy on confidential information is legal. Unfortunately, that is incorrect. For example, often employees are instructed not to discuss, salaries, bonuses, benefits, etc. Be aware the NLRA allows employees to engage in concerted activities, such as doing just that – discussing terms and conditions of employment, safety, etc. Though confidentiality is important on many matters, there are some activities and discussions that are protected, and both the article and case cited are essential reading for non-union companies.

Summary by the appellate court:

Flex Frac Logistics, L.L.C. and Silver Eagle Logistics, L. L.C. (collectively, “ Flex Frac ”) petition for review of an order by the Nation al Labor Relations Board (“NLRB”) holding that Flex Frac’s employee confidentiality policy is an unfair labor practice in violation of Section 8(a)(1) of the National Labor Relations Act (“NLRA”). The NLRB cross-petitions for enforcement of the order. We DENY Flex Frac’s petition for review and ENFORCE the NLRB’s order. 

NLRB: company policy – email, ethics, discrimination, adverse employment action – reprimands, NLRA § 8(a)(1), concerted activity – terms and condition of employment

Jurisdiction: All

California Institute of Technology Jet Propulsion Laboratory, No. 350 NLRB 64(3/12/14):

· http://mynlrb.nlrb.gov/link/document.aspx/09031d4581600b2a [enhanced lexis.com version].

· Franczek Radelet law firm article at http://www.franczek.com/frontcenter-Discipline_Employees_Ethics_Conduct_Policy.html.

Years of legal precedents have held that company bulletin boards, email systems, etc., allowing content not related to work (fund raising, things for sale, etc.) must also allow content relating to work issues protected by the NLRA. In this case, the company tried to rely on its “ethics” policy to disallow concerted activity of employee emails commenting on a new background check requirement. It lost. The law firm article provides a good discussion of this area of labor law.

Arbitration: class action waiver, FLSA collective action, “non-waivable substantive right”, Federal Arbitration Act (FAA)
Jurisdiction: Eleventh Circuit

Walthour v. Chipio Windshield Repair, LLC,    (11th Cir., 2/21/14); http://www.ca11.uscourts.gov/opinions/ops/201311309.pdf [enhanced lexis.com version].

There is very strong judicial support for arbitration – summary by the appellate court:

Plaintiffs-appellants Ashley Walthour and Kevin Chappell appeal the district court’s order compelling arbitration and dismissing their complaint filed against defendants-appellees Chipio Windshield Repair, LLC; Kingco Promotions, Inc.; Levaughn Hall; and several “John Does.” This appeal presents the question of whether an arbitration agreement, which waives an employee’s ability to bring a collective action under the Fair Labor Standards Act, is enforceable under the Federal Arbitration Act. After careful review and with the benefit of oral argument, we affirm the district court’s order compelling arbitration. 

FMLA: “potential qualification” - “serious health condition” – “eligible   employee” – proper “notice”, vacation leave – interference – 29 U.S.C. § 2615, retaliation, adverse employment action
Jurisdiction: Eleventh Circuit

Hurley v. Kent of Naples, Inc., No. 13-10298 (11th Cir., 3/20/14):

· http://www.ca11.uscourts.gov/opinions/ops/201310298.pdf [enhanced lexis.com version].

· Explanatory article by Constangy, Brooks & Smith, LLP, at http://www.constangy.com/communications-515.html.

Here is a peculiar case with a couple of good nuggets for practitioners. The quotations from the opinion are reorganized here to help make the case more readily understandable:

1. The employee contended that giving notice to his employer of the leave he had scheduled was sufficient for FMLA protection. However:

Giving an employer notice of unqualified leave does not trigger the FMLA’s protection. Otherwise, the FMLA would apply to every leave request.

2. Next, he argued that an employee only needs to “potentially qualify” for leave to assert an FMLA interference claim. The appellate court said that is incorrect because:

The plain text of the statute provides a cause of action against employers who “deny the exercise of or the attempt to exercise, any right provided under this subchapter.” 29 U.S.C. § 2615(a)(1) (emphasis added). Nothing in the statute speaks of “potent al rights.” Furthermore, Hurley cites no precedent supporting his “potentially qualifying” standard. In his brief, Hurley quotes 29 C.F.R. 825.208 , but the citation does not include the text Hurley quotes and speaks of leave for airline employees. The case Hurley cites discusses the unrelated issue of what type of notice an employee must provide an employer when requesting FMLA leave. 

Summary by the appellate court:

The Plaintiff in this case, Patrick Hurley, sued the Defendants for violating the Family Medical Leave Act (“FMLA”). See 29 U.S.C. § 2615 (providing a cause of action for interfering with an employee’s FMLA rights). Hurley, who suffers from depression, contends that the Defendants wrongfully denied his request for eleven weeks of vacation time and terminated his employment. The Defendants contend: that Hurley’s request did not qualify for FMLA protection; and, that he was not terminated because he requested leave. At trial, the jury found that Hurley was not terminated because he requested leave, but nevertheless awarded him $200,000 in damages. On appeal, the Defendants contend that Hurley did not qualify for FMLA leave and that the jury returned a verdict inconsistent with the damage award . Because we conclude that Hurley’s requested leave did not qualify for FMLA protection, we need not reach the issue of whether the verdict is inconsistent with the damage award. 

Recording: Illinois Eavesdropping Act, recording private conversations, meetings, classes, and other activities – consent – all participants

Jurisdiction: Illinois

· People v. Melongo, 2014 IL 114852 (ILSC, 3/20/14); http://www.state.il.us/COURT/Opinions/SupremeCourt/2014/114852.pdf [enhanced lexis.com version].

· People v. Clark, 2014 IL 115776 (ILSC, 3/20/14); http://www.state.il.us/court/Opinions/SupremeCourt/2014/115776.pdf [enhanced lexis.com version].

· Essential article by the Franczek Radelet P.C law firm at http://www.franczek.com/frontcenter-Eavesdropping_Law_Schools_Employers.html.

For over 50 years surreptitious recording of private conversation had been banned by the Illinois Eavesdropping Act, which in 1994 has been amended to also extended to any communication without the consent of all participants (with some exceptions). Now there is no law prohibiting any type of eavesdropping, and the court left it to the legislature to pass a narrower one that would meet the constitutional standards discussed in the decisions. 

CAFA: Class Action Fairness Act, removal, standards - requirements
Jurisdiction: Ninth Circuit

Rea v. Michaels Stores, No. 14-55008 (9th Cir., 2/18/14):

· http://cdn.ca9.uscourts.gov/datastore/opinions/2014/02/18/14-55008.pdf [enhanced lexis.com version].

· http://scholar.google.com/scholar_case?q=%22rea+v.+michaels+stores%22&hl=en&as_sdt=2006&case=2575951468715077416&scilh=0.

· Littler Mendelson Wage & Hour Counsel article at http://www.littler.com/wage-hour-counsel/ninth-circuit-affirms-three-key-principles-cafa-removal-cases.

The article summarized three important points in this case. Read it for a detailed discussion and analysis of CAFA law.

Summary by the full panel of the appellate court:

PER CURIAM.
Plaintiffs brought the present action against Michaels Stores, Inc. on behalf of Michaels' California store managers, alleging that Michaels had improperly classified the managers as exempt from overtime. Michaels removed the case within 30 days to federal district court under the Class Action Fairness Act. The district court remanded the case back to state court, finding that CAFA's $5,000,000 amount-in controversy requirement was not met because the plaintiffs expressly disclaimed any recovery for the class over $4,999,999.99.

On March 19, 2013, the Supreme Court held in Standard Fire Insurance Co. v. Knowles that attempted damages waivers, such as the plaintiffs', are ineffective, and will not defeat removal under CAFA. 133 S. Ct. 1345, 1347 (2013). The next day, Michaels removed again under the Class Action Fairness Act. And the district court remanded again, this time on the basis that the removal ran afoul of CAFA's 30-day time limit. The court held in the alternative that Michaels had failed to carry its burden to demonstrate that the amount in controversy exceeded $5,000,000.

Michaels appeals. We have jurisdiction under 28 U.S.C § 1453(c). We review the remand decision de novo, Serrano v. 180 Connect, Inc., 478 F.3d 1018, 1020 (9th Cir. 2007), but review the district court's factual findings for clear error, Fed. R. Civ. Pro. 52(a)(6). "Under CAFA, we have 60 days from the time we accept the appeal to complete all action on such appeal, including rendering judgment." Lowdermilk v. United States Bank Nat'l Ass'n, 479 F.3d 994, 996 (9th Cir. 2007), abrogated on other grounds by Standard Fire Insurance Co., 133 S. Ct. 1345 (internal quotation marks omitted).

CAFA: federal subject matter jurisdiction, California Labor Code Private Attorneys General Act (PAGA), representative action, dissimilar, Cal. Lab. Code §§ 2698-2699.5, 28 U.S.C. §§ 1332(d), 1453, 1711-15, certification denied

Jurisdiction: Ninth circuit (California law)

Baumann v. Chase Investment Services Corporation, No. 12-55644 (9th Cir., 3/6/14):

· http://cdn.ca9.uscourts.gov/datastore/opinions/2014/03/13/12-55644.pdf [enhanced lexis.com version].

· http://scholar.google.com/scholar_case?q=%22baumann+v.+chase%22&hl=en&as_sdt=2006&case=5541918906544197123&scilh=0.

This action was based on PAGA, a “representative action” act. Because it was not sufficiently similar to CAFA, the appellate court ruled it could not be a basis for removal of the action to federal court under FRCP 23, class actions.

Summary by the appellate court:

This is a civil action filed in California state court under the California Labor Code Private Attorneys General Act of 2004 ("PAGA"), Cal. Lab. Code §§ 2698-2699.5, and then removed to the United States District Court for the Central District of California. PAGA authorizes aggrieved employees, acting as private attorneys general, to recover civil penalties from their employers for violations of the Labor Code. See Arias v. Super. Ct., 209 P.3d 923, 929-30 (Cal. 2009). The sole question presented on appeal is whether the district court had subject matter jurisdiction over this removed action.

In Urbino v. Orkin Services, 726 F.3d 1118 (9th Cir. 2013), we held that potential PAGA penalties against an employer may not be aggregated to meet the minimum amount in controversy requirement of 28 U.S.C. § 1332(a). The remaining issue in this appeal is whether a district court may instead exercise original jurisdiction over a PAGA action under the Class Action Fairness Act of 2005 ("CAFA"), 28 U.S.C. §§ 1332(d), 1453, 1711-15. We hold that CAFA provides no basis for federal jurisdiction.

Litigation: age discrimination, summary judgment, trial facts
Jurisdiction: California

Cheal v. El Camino Hospital, No. H036548 (Cal.Ct.App., 1/31/14):

· http://www.courts.ca.gov/opinions/documents/H036548.PDF [enhanced lexis.com version].

· Ogletree Deakins article How to Protect Your Summary Judgment Win: Employer’s Victory Reversed in Age Bias Case at http://blog.ogletreedeakins.com/protect-summary-judgment-win-employers-victory-reversed-age-bias-case/?utm_source=rss&utm_medium=rss&utm_campaign=protect-summary-judgment-win-employers-victory-reversed-age-bias-case.

Summary judgment motions can become muddled in a fog of a barrage of points and counterpoints, so it is critical to clearly and concisely argue the salient points of one’s case to the trial court.

Summary by the appellate court:

Plaintiff Carol Cheal brought this action for age discrimination against her former employer, defendant El Camino Hospital. Defendant successfully prevailed upon the trial court to grant summary judgment in its favor despite numerous materially disputed facts. As too often happens, the merits of the case were obscured to the point of invisibility in the deluge of statements, counter - statements and objections, that mark modern summary judgment practice. The record clearly raises triable issues of fact with respect to whether plaintiff was performing adequately at the time of her discharge and whether the discharge was the product of a belief to the contrary or of discriminatory animus against older workers on the part of plaintiff’s immediate supervisor. We will therefore reverse the judgment. 

SLAPP, EEOC: Strategic Lawsuit Against Public Participation - Code of Civil Procedure section 425.16, EEOC – impeding work 

Jurisdiction: California

D'Arrigo Bros. of California v. United Farmworkers of America, H038213 (Cal.App.Ct.Div6, 3/12/14):

· http://www.courts.ca.gov/opinions/documents/H038213.PDF [enhanced lexis.com version].

· Shaw Valenza law firm’s California Court of Appeal SLAPPs Claim for Breach of Settlement Agreement explanatory article at http://shawvalenza.blogspot.com/2014/03/california-court-of-appeal-slapps-claim.html.

The dispute relates to EEOC allegations that some severance agreements contain illegal provisions that impede its work. The law firm article discusses this controversy in detail.

Summary by the appellate court:

D'Arrigo Bros. of California (D'Arrigo) filed this action for breach of contract against the United Farmworkers of America (UFW) , which was representing D'Arrigo's agricultural workers . UFW moved to strike D'Arrigo's complaint under the anti-SLAPP statute , Code of Civil Procedure section 425.16 ("section 425.16"), but the superior court denied the motion. UFW seeks review, contending that the action arose from its protected petitioning activity and that D'Arrigo cannot show a probability of prevailing in the action. We find merit in UFW's position and therefore must reverse the order. 
Employment Contract: malicious and willful breach

· Appeal and Error: standard of review

· Attorneys: general counsel, attorney-client privilege

· Contracts: breach, willful, coercion
· Employment Law: employment contract, termination, and voluntary leaving

· Evidence: admissibility of evidence, attorney-client privilege, privileges, spousal testimony

· Judges: abuse of discretion

· Remedies: compensatory damages, punitive damages

Jurisdiction: New Mexico

Bhandari v. Artesia General Hospital, et al., No. 31,130, 2014-NMCA-018 (NMCA, 7/16/13); Certiorari Denied, No. 34,282 (NMSC, 1/17/14); 53.12 SBB 30; http://www.nmcompcomm.us/nmcases/NMCA/2014/14ca-018.pdf.
 Summary by the appellate court:

   {1} Plaintiff Dr. Chitra Bhandari (Bhandari) and her husband were both doctors at Artesia General Hospital (the Hospital). At a meeting to terminate her husband from the Hospital, Bhandari was told that her husband would be allowed to resign if she did so as well and, if she did not, he would be fired. She was not the subject of any personnel action by the Hospital. Prior to the meeting, the Hospital’s general counsel had prepared a memorandum concerning the termination process and scripting the matter of forcing Bhandari’s resignation. The district court ruled that the memorandum was not privileged and therefore discoverable and admitted the memorandum into evidence. The Hospital appeals the district court’s ruling regarding the memorandum.

   {2} Additionally, the district court, relying in part on the memorandum in question, found that the Hospital had maliciously and willfully breached its contract with Bhandari by using her husband’s situation to pressure her to resign, even though she was not the subject of any personnel action. The district court awarded her compensatory and punitive damages. As we determine that the memorandum constitutes unprivileged business advice, and the district court did not err in admitting or considering it, we affirm the district court. The district court correctly assessed the basis for its award of damages, and we also affirm the district court’s award of punitive damages. 
[Question: What were they thinking?]

Arbitration: agreement – not unconscionable

Jurisdiction: California

Sanchez v. CarMax Auto Superstores of California, LLC, No. B244772 (Cal.Ct.App.Dist2.Div1, 2/6/14, 3/4/14):

· http://www.courts.ca.gov/opinions/documents/B244772.PDF [enhanced lexis.com version].

· Jackson Lewis article at http://www.jacksonlewis.com/resources.php?NewsID=4785.

· http://law.justia.com/cases/california/court-of-appeal/2014/b244772.html.

Held: The case was returned to the arbitrator because the limitations on 

· discovery.

· “just cause” terminations, and

· other issues

were not substantively unconscionable.adverse employment action, hostile work environment – harassment – racial slurs – derogatory remarks, discovery, pleading – Rule 8, retaliation

Asebedo v. Kansas State University, No. 13-3206 (10th Cir., 3/17/14); http://www.ca10.uscourts.gov/opinions/13/13-3206.pdf [enhanced lexis.com version].

He failed to provide sufficient proof on the retaliation claim, but dismissal of this Title VII claim was remanded for further proceedings:

From page 9 of the appellate opinion:

Khalik held that the plaintiff failed to state a claim for retaliation where her factual allegations failed to establish a “nexus between the person(s) to whom she complained and the person who fired her,” and there was “nothing other than sheer speculation to link” the allegedly retaliatory actions “to a discriminatory or retaliatory motive.” at 1194. Similarly, as the district court explained, Mr. Asebedo’s complaint is devoid of any facts that would establish a causal  connection between his complaints and the allegedly retaliatory actions. “Rule 8 marks a notable and generous departure from the hyper-technical, code-pleading  regime of a prior era, but it does not unlock the doors of discovery for a plaintiff  armed with nothing more than conclusions.”  Iqbal, 556 U.S. at 678-79.  Accordingly, we affirm the dismissal of the retaliation claim for substantially the same reasons set forth by the district court.  
Conclusion

judgment of the district court is affirmed as to the retaliation claim. The judgment is reversed as to the employment discrimination claim, and that claim is remanded to the district court for further proceedings.
FLSA: U.S. Supreme Court rejected two appeals, personal liability, undocumented workers
· Second circuit: personal liability, Catsimatidis v. Irizarry – settlement  agreement –personal liability as an “employer” (FLSA)?

· Eighth Circuit: undocumented workers, Jerusalem Cafe, LLC v. Lucas – minimum wage – overtime compensation.

· USSC Order List at http://www.supremecourt.gov/orders/courtorders/031014zor_ff15.pdf.

 When an article provides excellent notice and information on an issue, or if my briefing would unnecessarily duplicate that process, I provide the URL link to it. Often, recently, I have offered both because that seems to provide a fuller picture of the issue(s).

following Ogletree Deakins law firm article discusses the trial and appellate court facts, reasoning and rulings in extensive detail at http://blog.ogletreedeakins.com/supreme-court-lets-two-flsa-rulings-stand-yes-personal-liability-undocumented-workers-standing-sue/?utm_source=rss&utm_medium=rss&utm_campaign=supreme-court-lets-two-flsa-rulings-stand-yes-personal-liability-undocumented-workers-standing-sue.

FLSA: public safety workers

· Exemption: fire protection, fire suppression

· Wage and Hour: exemption, overtime, calculations, offsets – payments made

· Litigation: statute of limitations, good faith, willful violation, reasonable grounds

Haro, et al.City of Los Angeles, Nos. 12-55062, 12-55310 (9th Cir., (3/18/14):

· http://cdn.ca9.uscourts.gov/datastore/opinions/2014/03/18/12-55062.pdf [enhanced lexis.com version].

· Shaw Valenza law firm explanatory article at http://shawvalenza.blogspot.com/2014/03/9th-circuit-employers-credit-for-paid.html.

Summary by the appellate court:

Affirming the district court’s summary judgment in an action under the Fair Labor Standards Act, the panel held that City of Los Angeles fire department dispatchers and aeromedical technicians were entitled to standard overtime pay because they did not fall within an exemption for employees “engaged in fire protection.” 
panel held that these employees were not exempt from standard overtime pay because they did not have the legal authority and responsibility to engage in fire suppression under FLSA §§ 207(k) and 203(y ) .
The panel held that the statute of limitations should be extended from two to three years because of the City’s willful violation of the FLSA. It held that liquidated damages should be awarded because the City could not show good faith or reasonable grounds for violating the FLSA. Agreeing with the Sixth and Seventh Circuits, and disagreeing with the Fifth and Eleventh Circuits, the panel held offsets for overtime payments the City had already made should be calculated on a week-by-week basis. 
Independent Contractors: Employment Classification Act (ECA), constitutionality – procedural due process – vagueness
Illinois
Determining who is an independent contractor can be difficult. The ECA attempted to define and clarify status. However, apparently there were still difficulties and problems until subsequent legislative action seems to have solved them.

Bartlow v. Costigan, No. 115152 (ILSC, 02/21/14); 

http://www.state.il.us/court/OPINIONS/SupremeCourt/2014/115152.pdf [enhanced lexis.com version].

current version of the ECA was held to be constitutional because:

· it sufficiently sets classification parameters for independent contractor status in the Illinois construction industry, and

· its January 2014 procedural amendments provide a mechanism for construction industry employers to challenge determinations that the ECA has been violated.

Litigation: attorney’s fee, costs, frivolous claim

Robert v. Stanford Univ., No. H037514 (Cal.Ct.App., 2/25/14); http://www.courts.ca.gov/opinions/documents/H037514.PDF [enhanced lexis.com version].

$100,000 in attorney’s fees awarded at trial was afirmed by the appellate court in this case that  was found to be “without merit[,] frivolous and vexatious. . . .”

Summary by the appellate court:

Francis Robert appeals from the trial court’s order requiring him to pay $100,000 in attorney’s fees to defendant Stanford University (Stanford) after Stanford prevailed in Robert’s action under the California Fair Employment and Housing Act (FEHA) (Gov. Code, § 12900 et seq.). He claims that the court failed to make the requisite written findings, failed to consider his financial condition, and abused its discretion in finding that his FEHA cause of action was “without merit[,] frivolous and vexatious.”Litigation: choice of forum, removal, statute of limitations – untimely filing, FRCP 15(d) and Tex. Prac. & Rem. Code Ann. § 16.068
5th Circuit, Texas

Bailey Tool & Manufacturing, (5th Cir., 3/10/14):

· http://www.ca5.uscourts.gov/opinions/pub/13/13-10715-CV0.pdf [enhanced lexis.com version].

Jottings by an Employer’s Lawyer article at http://employerslawyer.blogspot.com/2014/03/5th-circuit-short-circuits-plaintiffs.htmlexcellent concise explanatory article, Texas employees prefer to avoid federal courtMany years ago one of my clients quipped, “I don’t want justice; I want to win.”]

agreement enforced, preliminary issues decided

BG Group v. Republic of Argentina, ,  ____ U.S. ____ (USSC, 3/5/14):

· http://www.supremecourt.gov/opinions/13pdf/12-138_97be.pdf [enhanced lexis.com version].

· Fisher & Phillips, LLC article at http://www.laborlawyers.com/supreme-court-arbitrators-not-courts-decide-whether-a-suit-may-proceed-to-arbitration.

Arbitration is favored, and not only was the arbitration of a treaty dispute upheld, the Supreme Court enlarged the authority of the arbitrator(s) to hear and decide preliminary arbitration agreement issues.

   An investment treaty (Treaty) between the United Kingdom and Argentina authorizes a party to submit a dispute “to the decision of the competent tribunal of the Contracting Party in whose territory the investment was made,” i.e. , a local court, Art. 8(1); and permits arbitration, as relevant here, “where, after a period of eighteen months has elapsed from the moment when the dispute was submitted to [that] tribunal . . . , the said tribunal has not given its final decision,” Art. 8(2)(a)(i).
   Petitioner BG Group plc, a British firm, belonged to a consortium with a majority interest in MetroGAS, an Argentine entity awarded an exclusive license to distribute natural gas in Buenos Aires. At the time of BG Group’s investment, Argentine law provided that gas “tariffs” would be calculated in U. S. dollars and would be set at levels sufficient to assure gas distribution firms a reasonable return. But Argentina later amended the law, changing (among other things) the calculation basis to pesos. MetroGAS’ profits soon became losses. Invoking Article 8, BG Group sought arbitration, which the parties sited in Washington, DBG Group claimed that Argentina’s new laws and practices violated the Treaty, which forbids the “expropriation” of investments and requires ea ch nation to give “fair and equitable treatment” to investors from the other. Argentina denied those claims, but also argued that the arbitrators lacked “jurisdiction” to hear the dispute because, as relevant here, BG Group had not com plied with Article 8’s local litigation requirement. The arbitration panel concluded that it had jurisdiction, finding, among other things, that Argentina’s conduct (such as also enacting new laws that hindered recourse to its judiciary by firms in BG Group’s situation) had excused BG Group’s failure to comply with Article 8’s requirement.  On the merits, the panel found that Argentina had not expropriated BG Group’s investment but had denied BG Group “fair and equitable treatment.” It awarded damages to BG Group. Both sides sought review in federal district court: BG Group to confirm the award under the New York Convention and the Federal Arbitration Act (FAA), and Argentina to vacate the award, in part on the ground that the arbitrators lacked jurisdiction under the FAA. The District Court confirmed the award, but the Court of Appeals for the District of Columbia Circuit vacated. It found that the interpretation and application of Article 8’s requirement were matters for courts to decide de novo, i.e., without deference to the arbitrators’ views; that the circumstances did not excuse BG Group’ s failure to comply with the requirement; and that BG Group had to commence a lawsuit in Argentina’s courts and wait 18 months before seeking arbitration. Thus, the court held, the arbitrators lacked authority to decide the dispute. 

Pertinent portion of the ruling:

   2. While Argentina is entitled to court review (under a properly deferential standard) of the arbitrators’ decision to excuse BG Group’s noncompliance with the litigation requirement, that review shows that the arbitrators’ determinations were lawful. Their conclusion that the litigation provision cannot be construed as an absolute impediment to arbitration, in all cases, lies well within their interpretative authority. Their factual findings that Argentina passed laws hindering recourse to the local judiciary by firms similar to BG Group are undisputed by Argentina and are accepted as valid. And their conclusion that Argentina’s actions made it “absurd and unreasonable” to read Article 8 to require an investor in BG Group’s position to bring its grievance in a domestic court, before arbitrating, is not barred by the Treaty. Pp. 17–19. 
Held: 665 F. 3d 1363, reversed.
Trade Secrets: use – non-use, damages, $2.92M jury verdict affirmed

Utah (federal civil action involving state law)

Storagecraft Technology Corporation v. Kirby,  o. 12-4182 (10th Cir., 3/11/14); http://www.ca10.uscourts.gov/opinions/12/12-4182.pdf [enhanced lexis.com version].

Damages awarded at trial were affirmed in this Utah trade secrets theft case, and the following defenses or considerations were irrelevant:

· motive, or

· not using stolen trade secrets, or 

· not gaining from stealing them, 

because theft in and of itself was sufficient to support a damage award.

Summary by the appellate court:

James Kirby says the jury’s award against him is too much. True, he helped start and served as a director of StorageCraft, a computer software company. True, after a falling out with his colleagues he stole the computer source code on which the company’s products depend. True, he shared the source code with NetJapan, a rival company that quickly produced a competing software product much like StorageCraft’s. But the jury’s $2.92 million trade secret misappropriation award is still too much. Too much, Mr. Kirby says, because he never used the secret for his own personal profit. And too much because StorageCraft never sought to prove at trial that NetJapan made commercial use of its trade secret either. Maybe he was angry about how his former colleagues had treated him, maybe he disclosed the trade secret to a rival out of vengeance. But without firmer proof that someone profited from his misdeed Mr. Kirby insists the jury’s verdict should be overturned.
trouble is Utah law doesn’t distinguish between a misappropriator’s venial motives. When someone steals a trade secret and discloses it to a competitor he effectively assumes for himself an unrestricted license in the trade secret. And that bears its costs. After all, what value does a trade secret hold when it’s no longer a secret from the trade? The misappropriator may act with a wish to line his pockets or satisfy a vendetta or for some other purpose still. All the same Utah’s trade secret statute holds him to account for the full value of the license he arrogated to himself. Just as the district court held. 

Benefits: public sector, retirement annual cost-of- living adjustment (COLA)

· Constitutional law: due process, New Mexico Constitution, general

· Employment law: health, pension, and retirement benefits (ERB)
· Government: education and schools, public employee property law – vested rights

· Remedies: writ of mandamus
· Statutes: constitutionality, interpretation – legislative intent

New Mexico

Bartlett, et al., v. Cameron, et al., 2014-NMSC-002 (NMSC, 12/19/13); http://www.nmcompcomm.us/nmcases/NMSC/2014/14sc-002.pdf [enhanced lexis.com version].

Bosson, Justice:

 {1} Petitioners are retired teachers, professors and other public education employees (collectively, Retirees) who seek a writ of mandamus against the New Mexico Education Retirement Board (ERB), which administers their retirement plan under the Educational Retirement Act (ERA). See NMSA 1978, § 22-11-6 (2011) (describing the powers and duties of the ERB); see also NMSA 1978, §§ 22-11-11 to -15 (2011) (describing the educational retirement fund). Retirees seek to compel the ERB to pay them an annual cost-of- living adjustment (COLA) to their retirement benefits, calculated according to the statutes “ in effect at the time of Petitioners’ date of maturity of their rights ,” instead of the current statutes as recently modified by our Legislature.

 {2} In requesting this writ, Retirees challenge the constitutionality of a recent legislative amendment that reduces the future amounts all educational retirees might receive as a COLA. See NMSA 1978, § 22-11-31 (2013). Essentially, the narrow question before this Court is whether the New Mexico Constitution grants Retirees a right to an annual cost-of-living adjustment to their retirement benefit, based on the COLA formula in effect on the date of their retirement, for the entirety of their retirement. For the reasons discussed below, we conclude that the New Mexico Constitution affords Retirees no such right, and accordingly we deny the writ of mandamus.
Constitutional Law: due process – adverse employment action
· Administrative law and procedure: administrative appeal, due process, hearings, judicial review

· Appeal and error: certiorari – denied
· Constitutional law: due process

· Government: public sector, regulatory authority

· Jurisdiction: appellate jurisdiction

New Mexico

Victor v. New Mexico Department of Health, et al., No. 31,497 (NMCA, 10/3/13); 

http://www.nmbar.org/Attorneys/lawpubs/BB/bb2014/BB022614.pdf [enhanced lexis.com version].

53.9 SBB 32 (NMCA, 2.26.14); 2014-NMCA-012. 

Summary by the appellate court:

 {1} Appellant Patricia Victor appeals the district court’s order affirming a decision of the secretary of the New Mexico Department of Health (the Department) finding that, in her capacity as a certified nurse aide, Appellant abused residents of a health care facility. The finding led to the permanent placement of Appellant’s name on a nurse aide registry, thereby effectively ending her ability to find employment as a certified nurse aide. Appellant claims that her right to procedural due process was violated. We disagree and affirm the district court’s order.  
Retaliatory Discharge: adverse employment action, negligent infliction of emotional distress evidence, expert witness

Tennessee

Coleman v. Humane Society of Memphis and Shelby County, No. W2012-02687-COA-R9-CV, (Ct.App.TN, 2/1414); http://www.tncourts.gov/sites/default/files/colemanrebeccaopn.pdf; 2014 Tenn. App. LEXIS 77 [enhanced lexis.com version].

Expert testimony is required in Tennessee for causation and damages issues when negligent infliction of emotional distress is the sole claim. However, the Coleman case involved issues of both retaliation and negligent infliction of emotional distress. 

· The supreme court case of Camper v. Minor, 915 S.W.2d 437, 446 (TNSC,1996) ruled that plaintiffs asserting such a claim alone must offer expert testimony on both the distress and causation issues in order to guard against trivial or fraudulent claims. 

· However, reasoned the appellate court in Coleman, when a plaintiff asserts a claim for negligent infliction of emotional distress in connection with other claims for damages, the risk of a fraudulent claim is reduced and, therefore, expert testimony is not required. 

FCA: Fraudulent Claims Act, whistleblower, retaliation, damages

Fourth Circuit

Bunk v. Gosselin World Wide Moving, No. 12-1417 (4th Cir., 1/8/14);

http://www.gpo.gov/fdsys/pkg/USCOURTS-ca4-12-01417/pdf/USCOURTS-ca4-12-01417-0.pdf [enhanced lexis.com version].

What is the appropriate award of damages in a fraud claim action? This is a complex question, and it is explored in detail in this article by Chris V. Anderson and Margaret H. Campbell of Ogletree Deakins at http://blog.ogletreedeakins.com/entirely-comfortable-monster-striking-decision-unlikely-source-excessive-fines-false-claims-act/?utm_source=rss&utm_medium=rss&utm_campaign=entirely-comfortable-monster-striking-decision-unlikely-source-excessive-fines-false-claims-act.

Staffing: poison, liability – imputed – vicarious, individual misconduct 

California

· Montague et al., AMN Healthcare, Inc., No. D063385 (Cal.Ct.App.Dist.4.Div.1, 2/21/14): http://www.courts.ca.gov/opinions/documents/D063385.PDF [enhanced lexis.com version].

· Ogletree Deakins article at http://www.employmentlawmatters.net/2014/02/articles/health-law/staffing-company-is-not-liable-for-employees-act-of-poisoning-a-coworker/.

A nurse poisoned by coworker after two minor disagreements sued the staffing agency that placed her in the medical facility, alleging:

· the agency was vicariously liable for the poisoning, and

· failure to train properly on workplace disputes.

[Vicarious or imputed liability means that that there was a special relationship between the wrongdoer and the person harmed, such as employer and employee: http://legal-dictionary.thefreedictionary.com/Vicarious+liability.]

The appellate court reversed the trial court on the ground that under the facts of this case, the relationship was insufficient to hold the staffing company liable.

ADEA: litigation, 12(b)(6) – failure to state a claim upon which relief can be granted, Eleventh Amendment immunity, 56(d) – summary judgment

Coats v. State of Utah, Department of Workforce Services, No. 13-4078 (10th Cir., 3/4/14); http://www.ca10.uscourts.gov/opinions/13/13-4078.pdf [enhanced lexis.com version].

Entire text:

Becky Coats works for the Utah Department of Workforce Services as an unemployment insurance eligibility specialist, but she’s long hoped for another job. In fact, since 2000 she’s applied for no fewer than 40 other positions within the Department, only to be turned down each time. She alleges that’s not because there have been better available applicants but because of age discrimination, and she charges the Department with violating the federal Age Discrimination in Employment Act. On the recommendation of a magistrate judge, however, the district court dismissed Ms. Coats’s complaint for lack of subject matter jurisdiction, noting that the Department had never waived and Congress had never abrogated its Eleventh Amendment immunity from suit. Coats appeal s this disposition, but we can find no fault with it. The magistrate judge’s report and recommendation carefully analyzed the relevant authorities and addressed Ms. Coats’s arguments and we affirm for substantially the reasons offered there. As to Ms. Coats’ argument she was entitled to discovery under Fed. R. Civ. P. 56(d), we note that rule pertains to summary judgment proceedings. This case was not decided on summary judgment but at the motion to dismiss stage.Coats’ contention that the district court abused its discretion in denying her Rule 56(d) motion is therefore without merit.

Affirmed.
SOX: Sarbanes-Oxley – §1514A(a), whistleblower, applicability – extended, litigation – 12(b)(6)
All

Lawson v. FMR LLC, No. 12-3, ____ U.S. ____ (USSC, 3/4/14) [enhanced lexis.com version]:

· http://www.supremecourt.gov/opinions/13pdf/12-3_4f57.pdf.

· Ogletree Deakins article at http://blog.ogletreedeakins.com/supreme-court-expands-scope-sarbanes-oxley-whistleblower-liability/?utm_source=rss&utm_medium=rss&utm_campaign=supreme-court-expands-scope-sarbanes-oxley-whistleblower-liability
· Fisher & Phillips article at http://www.laborlawyers.com/supreme-court-expands-sox-whistleblower-protection
Whistle blower protection now extends beyond the employees of regulated public companies now to cover the employees of contractors and subcontractors of those companies.

Syllabus:

   To safeguard investors in public companies and restore trust in the financial markets following the collapse of Enron Corporation, Congress passed the Sarbanes-Oxley Act of 2002. One of the Act’s provisions protects whistleblowers; at the time relevant here, that provision instructed: “No [public] company . . ., or any . . . contractor [or] subcontractor . . . of such company, may discharge, demote, suspend, threaten, harass, or . . . discriminate against an employee in the terms and conditions of employment because of [whistleblowing activity].” 18 U. S. 1514A(a). 
   Plaintiffs below, petitioners here, are former employees of respondents (collectively FMR), private companies that contract to advise or manage mutual funds. As is common in the industry, the mutual funds served by FMR are public companies with no employees. Both plaintiffs allege that they blew the whistle on putative fraud relating to the mutual funds and, as a consequence, suffered retaliation by FMR. Each commenced suit in federal court. Moving to dismiss the suits, FMR argued that the plaintiffs could state no claim under §1514A, for that provision protects only employees of public companies, and not employees of private companies that contract with public companies. On interlocutory appeal from the District Court’s denial of FMR’s motion to dismiss, the First Circuit reversed, concluding that the term “an employee” in §1514A(a) refers only to employees of public companies.
   Held: The judgment is reversed and the case is remanded. 670 F. 3d 61, reversed and remanded. 

OSHA: Multi-Employer Citation Policies (MEP), Utah – rejected

Utah

Hughes General Contractors, Inc. v. Utah Labor Commission, No. 20120426 (UTSC, 1/31/14):

· https://www.utcourts.gov/opinions/supopin/Hughes140313114.pdf [enhanced lexis.com version].

· 2104 UT 3.

· Ogletree Deakins article at http://blog.ogletreedeakins.com/utah-supreme-court-rejects-oshas-multi-employer-citation-policy/?utm_source=rss&utm_medium=rss&utm_campaign=utah-supreme-court-rejects-oshas-multi-employer-citation-policy.

Summary by the Utah Supreme Court:

   ¶1 In this case we are asked to determine the viability of the so-called multi-employer worksite doctrine under the Utah Occupational Safety and Health Act (UOSHA). The doctrine makes a general contractor responsible for the occupational safety of all workers on a worksite — even those who are not the contractor‘s employees. Federal OSHA regulations adopt this doctrine, and federal courts have upheld it as consistent with the governing federal statute. But for us this is a matter of first impression.

   ¶2 We reject the multi-employer worksite doctrine as incompatible with the governing Utah statute, Utah Code section 34A-6-201(1). Specifically, we hold that the responsibility for ensuring occupational safety under the governing statute is limited to an employer‘s responsibility to its employees. And because the cited contractor in this case was not an employer of the workers in question, we reverse the citation and penalty at issue. 

USERRA: comparable leave – comparable treatment
Jurisdiction: Eighth Circuit

Dorris v. TXD Services, LP, No. 12-3096 (8th Cir., 2/27/14); http://media.ca8.uscourts.gov/opndir/14/02/123096P.pdf [enhanced lexis.com version].

Employees on USERRA leave must have the same rights and benefits as are available from other leave policies and practices of the employer. The burden of proof is on the employer to show compliance.

WARN: Worker Adjustment and Retraining Notification Act, portfolio – investors – lenders 

Jurisdiction: Second Circuit

· Guippone v. BH S&B Holdings LLC, No. 12-183-cv (2nd Cir., 12/10/13) [enhanced lexis.com version]: 

· http://chapter11cases.com/2013/12/15/new-bankruptcy-opinion-guippone-v-bh-sb-holdings-llc-court-of-appeals-2nd-circuit-2013/.

· http://www.ca2.uscourts.gov/decisions/isysquery/6898579e-5aea-4b85-9d1c-98c6df0ee7ca/1/doc/12-183_opn.pdf#xml=http://www.ca2.uscourts.gov/decisions/isysquery/6898579e-5aea-4b85-9d1c-98c6df0ee7ca/1/hilite/.

· Cooley LLP article at http://www.cooley.com/WARN-act-liability-for-investors-and-lenders.

Private equity investors and lenders (and their attorneys) need to be aware of this decision to ensure adequate implementation of corporate formalities to insulate themselves from the employment decisions of their portfolio companies in order to avoid possibly being held liable violating employment laws such as WARN Act.

Summary by the appellate court:

Appeal from decisions and orders of the United States District Court for the Southern District of New York (McMahon, J .) dismissing plaintiff’s putative class action claim brought against defendants for alleged violations of the Worker Adjustment Retraining and Notification Act (“WARN”). We hold that (1) the district court correctly determined the private equity defendants were investors, not “single employers” with their subsidiary within the meaning of WARN, and thus were properly dismissed; and (2) the district court erred in granting summary judgment to BHY S&B HoldCo, LLC, which operated the entity plaintiff worked for, because plaintiff raised a question of material fact as to whether BHY S&B HoldCo, LLC was a single employer with BH S&B Holdings LLC.
Affirmed in part, vacated and remanded in part.leave – refusal allowed

Escriba v. Foster Poultry Farms, Inc., Nos. 11-17608, 12-15320 (9th Cir., 2/25/14):

http://cdn.ca9.uscourts.gov/datastore/opinions/2014/02/25/11-17608.pdf [enhanced lexis.com version].

The employee declined designating her leave as FMLA. Upheld.

Summary by the appellate court:

The panel affirmed the district court’s judgment, after a jury trial, in favor of the defendant in an action under the Family and Medical Leave Act and its California equivalent. The panel held that the district court did not err in denying the plaintiff’s motion for summary judgment because an employee can affirmatively decline to use FMLA leave, even if the underlying reason for seeking leave would have invoked FMLA protection. The panel held that the district court did not err in denying the plaintiff’s motion for judgment as a matter of law because, viewing the evidence in the light most favorable to the jury’s verdict, there was substantial evidence that the plaintiff elected not to take FMLA leave.
In addition, the district court did not err in admitting evidence about the plaintiff’s prior FMLA leave. 

handbook, insubordination – lack of respect, negative attitude

Jurisdiction: All

Copper River of Boiling Springs, LLC, 360 NLRB No. 60 (2/28/14) [enhanced lexis.com version]: 

· http://mynlrb.nlrb.gov/link/document.aspx/09031d45815f46ee.

· http://www.nlrb.gov/cases-decisions/board-decisions.

· Franczek Radelet law firm article at http://www.franczek.com/frontcenter-NLRB_Copper_River_Boiling_Springs.html.

The company handbook contains a negative attitude rule prohibiting . . . “[i]nsubordination to a manager or lack of respect and cooperation with fellow employees or guests” * * * and “[t]his includes displaying a negative attitude that is disruptive to other staff or has a negative impact on guests.” 

The misbehaving employee’s employment was terminated using profanity to disparage the restaurant in conversations with its customers.

[Comment: The article is an excellent discussion of the varying weight of decisions, depending on which members are on the deciding panel. Also, NLRB decisions are frequently appealed and often reversed.]

Benefits: public sector, retirement - annual cost-of- living adjustment (COLA)

· Constitutional law: due process, New Mexico Constitution, general

· Employment law: health, pension, and retirement benefits (ERB)
· Government: education and schools, public employee property law – vested rights

· Remedies: writ of mandamus
· Statutes: constitutionality, interpretation – legislative intent
Jurisdiction: New Mexico

Bartlett, et al., v. Cameron, et al., 2014-NMSC-002 (NMSC, 12/19/13); http://www.nmcompcomm.us/nmcases/NMSC/2014/14sc-002.pdf [enhanced lexis.com version].

Bosson, Justice:

 {1} Petitioners are retired teachers, professors and other public education employees (collectively, Retirees) who seek a writ of mandamus against the New Mexico Education Retirement Board (ERB), which administers their retirement plan under the Educational Retirement Act (ERA). See NMSA 1978, § 22-11-6 (2011) (describing the powers and duties of the ERB); see also NMSA 1978, §§ 22-11-11 to -15 (2011) (describing the educational retirement fund). Retirees seek to compel the ERB to pay them an annual cost-of- living adjustment (COLA) to their retirement benefits, calculated according to the statutes “ in effect at the time of Petitioners’ date of maturity of their rights ,” instead of the current statutes as recently modified by our Legislature.

 {2} In requesting this writ, Retirees challenge the constitutionality of a recent legislative amendment that reduces the future amounts all educational retirees might receive as a COLA. See NMSA 1978, § 22-11-31 (2013). Essentially, the narrow question before this Court is whether the New Mexico Constitution grants Retirees a right to an annual cost-of-living adjustment to their retirement benefit, based on the COLA formula in effect on the date of their retirement, for the entirety of their retirement. For the reasons discussed below, we conclude that the New Mexico Constitution affords Retirees no such right, and accordingly we deny the writ of mandamus.
Constitutional Law: due process – adverse employment action
· Administrative law and procedure: administrative appeal, due process, hearings, judicial review

· Appeal and error: certiorari – denied
· Constitutional law: due process

· Government: public sector, regulatory authority

· Jurisdiction: appellate jurisdiction

Jurisdiction: New Mexico

Victor v. New Mexico Department of Health, et al., No. 31,497 (NMCA, 10/3/13); 

http://www.nmbar.org/Attorneys/lawpubs/BB/bb2014/BB022614.pdf [enhanced lexis.com version].

53.9 SBB 32 (NMCA, 2.26.14); 2014-NMCA-012. 

Summary by the appellate court:

 {1} Appellant Patricia Victor appeals the district court’s order affirming a decision of the secretary of the New Mexico Department of Health (the Department) finding that, in her capacity as a certified nurse aide, Appellant abused residents of a health care facility. The finding led to the permanent placement of Appellant’s name on a nurse aide registry, thereby effectively ending her ability to find employment as a certified nurse aide. Appellant claims that her right to procedural due process was violated. We disagree and affirm the district court’s order.  
Retaliatory Discharge: adverse employment action, negligent infliction of emotional distress evidence, expert witness

Jurisdiction: Tennessee

Coleman v. Humane Society of Memphis and Shelby County, No. W2012-02687-COA-R9-CV, (Ct.App.TN, 2/1414); http://www.tncourts.gov/sites/default/files/colemanrebeccaopn.pdf; 2014 Tenn. App. LEXIS 77 [enhanced lexis.com version].

Expert testimony is required in Tennessee for causation and damages issues when negligent infliction of emotional distress is the sole claim. However, the Coleman case involved issues of both retaliation and negligent infliction of emotional distress. 

· The supreme court case of Camper v. Minor, 915 S.W.2d 437, 446 (TNSC,1996) ruled that plaintiffs asserting such a claim alone must offer expert testimony on both the distress and causation issues in order to guard against trivial or fraudulent claims  [enhanced lexis.com version]. 

· However, reasoned the appellate court in Coleman, when a plaintiff asserts a claim for negligent infliction of emotional distress in connection with other claims for damages, the risk of a fraudulent claim is reduced and, therefore, expert testimony is not required. 

FCA: Fraudulent Claims Act, whistleblower, retaliation, damages

Jurisdiction: Fourth Circuit

Bunk v. Gosselin World Wide Moving, No. 12-1417 (4th Cir., 1/8/14);

http://www.gpo.gov/fdsys/pkg/USCOURTS-ca4-12-01417/pdf/USCOURTS-ca4-12-01417-0.pdf [enhanced lexis.com version].

What is the appropriate award of damages in a fraud claim action? This is a complex question, and it is explored in detail in this article by Chris V. Anderson and Margaret H. Campbell of Ogletree Deakins at http://blog.ogletreedeakins.com/entirely-comfortable-monster-striking-decision-unlikely-source-excessive-fines-false-claims-act/?utm_source=rss&utm_medium=rss&utm_campaign=entirely-comfortable-monster-striking-decision-unlikely-source-excessive-fines-false-claims-act.

Litigation: electronically stored information (ESI), hold order, litigation hold process, discovery, motion to compel, F.R.C.P – Rule 37(b), sanctions denied
Jurisdiction: U.S. District of Nebraska

Brown v. West Corp., No. 8:11CV284 (U.S.D.C. NB, 12/4/13): 

· http://www.littler.com/files/Brown_12_04_2013.pdf.

·  [enhanced lexis.com version].

· 2013 U.S. Dist. LEXIS 170966.

· Littler Mendelson article at http://www.littler.com/ediscovery-case-law-update/court-denies-sanctions-discovery-discovery-once-defendant-provides-basic-#sthash.DyDLQQzp.dpuf.

This case is a valuable study guide on the matter of a “hold order”.

The federal trial court judge ruled that the defendant had provided “sufficient evidence” related to its “preservation and search protocols”. The court had previously ordered the defendant to provide discovery on its litigation hold process and efforts to search for relevant ESI. At this subsequent stage of trial preparation, it ruled that the defendant had provided “sufficient evidence” related to its “preservation and search protocols” and that the requesting party now had enough information and further discovery on that matter would be unnecessary.

[Reminder: Failure to preserve ESI might result in a jury instruction to the effect that the jury may infer, from the failure of a party to save and provide certain information, that it was unfavorable to that party.] 

Title VII: race, retaliation – timing, McDonnell Douglas evidence burden-shifting framework, summary judgment dismissal affirmed
Kenfield v. Colorado Department of Public Health & Environment, No. 12-1347 (10th Cir., 2/14/14); http://www.ca10.uscourts.gov/opinions/12/12-1347.pdf [enhanced lexis.com version].

Summary by the appellate court:

Janell Kenfield filed this action under Title VII of the Civil Rights Act, 42U.S.C. § 2000e et seq., claiming her employer, the Colorado Department of Public Health and Environment, discriminated against her on the basis of her race, and then retaliated against her when she complained about it. She appeals the district court’s grant of summary judgment in favor of Defendant. We affirm substantially for the reasons given by the district court in its thorough assessment of Ms. Kenfield’s claim.

Reasoning:

· Her allegations about two sets of discrimination claims:

· her performance evaluation rating was downgraded from 3 to 2;

· she did not receive a promised promotion to HP IV; and

· she lost job responsibilities in response to her filing an internal grievance in November 2006.

Almost a year later, she filed a second EEOC claim, alleging two additional instances of racial discrimination:

· the continued retaliatory stripping of duties in light of her non-white coworker being “groomed for promotion,” and

· the promotion of her non-white coworker to HP V instead of her.

· Problems with her discrimination proof:

· McDonnell Douglas burden-shifting framework applied because she lacked direct evidence of discrimination or retaliation.

· The mere fact that a plaintiff was qualified and another employee of a different status benefitted from the challenged decision is not sufficient.

· She cited to no evidence in the record supporting her claims that she would not have been given the rating of 2 but for her race.

· It was questionable whether Defendant’s failure to promote her was an adverse employment action given that the record does not reflect that the employer was ever seeking HP IV applicants.

· Her claim of discrimination based on Defendant’s decision to promote Ms. Mendez, a non-white employee, instead of her to an HP V position failed for lack of evidence that this decision was motivated by racial animus.

· Her retaliation claim failed because her allegation of continued hostility, the basis of  both her internal grievance and her first EEOC charge, could not have been retaliatory because she alleged that occurred before her protected activities, and thus the protected activity could not have caused the hostility.

Notably, from the opinion:

As the district court mentioned, while it is unfortunate that Ms. Kenfield and Ms. Bruce had a difficult relationship, an inference of discrimination or retaliation cannot be drawn based merely on an unfriendly work environment.

Wage and Hour: litigation, contract – sufficient funding, civil procedure – pleading – demurrer – failure to state a claim – 12(B)(6)
Jurisdiction: California

Hawkins v. TACA Int'l Airlines, S.A., et al., No. B242769 (Cal.Ct.App27, 2014);

· http://www.courts.ca.gov/opinions/documents/B242769.PDF [enhanced lexis.com version].

· Jackson Lewis article at http://www.jacksonlewis.com/resources.php?NewsID=4755.

California law requires contracts to be sufficiently funded to provide wages at or above levels required by the state Labor Code.  However, sufficiently detailed facts must be pled in order to survive a motion to dismiss for failure to state a claim upon which relief can be granted.

Pertinent summary by the appellate court:

Although Hawkins sued the airline defendants for entering into underfunded contracts, she admits that she has never seen the relevant contracts and has no information concerning their contents. She contends, however, that she may sue first and conduct discovery later to ascertain whether any of the contracts was underfunded . The airline defendants disagree. They contend that because Hawkins failed to allege any facts to s how that they knowingly entered into underfunded contracts in violation of section 2810 , the demurrers were properly sustained. For the reasons that follow, we agree that the complaint fails to allege sufficient facts to state a cause of action and affirm.

[Comment: Jurisdictions with rules of civil procedure tracking the Federal Rules of Civil Procedure numbers, this would be a  Rule 12(B)(6) situation, and perhaps even Rule 11.

· Rule 12(B)(6) http://itlaw.wikia.com/wiki/Motion_to_dismiss_for_failure_to_state_a_claim.

· Rule 11 http://www.law.cornell.edu/rules/frcp/rule_11.

Simply stated, it isn’t okay to shoot first and ask questions later.]

PERA: benefits - pension

· administrative law and procedure:

· administrative appeal
· judicial review; legislative intent; and standard of review

· appeal and error: standard of review

· civil procedure: injunctions

· standing

· employment law: 

· health

·  pension

· retirement benefits

· government: 

· municipalities

· public employees

· statutes:

· interpretation

· legislative intent

Jurisdiction: New Mexico

City of Artesia, et al., v. Public Employees Retirement Association of New Mexico, No. 32,355 (NMCA, 9/16/13, certiorari denied); 2014-NMCA-009 – http://www.nmcompcomm.us/nmcases/NMCA/2014/14ca-009.pdf; 53.8 SBB 25 

Summary by the appellate court:
   {1} The City of Artesia (the City) and its Chief of Police Donald Raley (Raley) (Plaintiffs) filed an action for injunctive relief, writ of mandamus, and declaratory judgment to prevent the Public Employees Retirement Association of New Mexico (PERA) from suspending Raley’s pension after the March 2012 municipal election in Artesia. When Raley was appointed to this position, NMSA 1978, Section 10- 11-8(D) (2004) (amended 2010) provided that a PERA retiree appointed as a chief of police for a municipality had the option of filing an irrevocable exemption from PERA membership for the chief of police’s “term of office.” In 2010, the Legislature amended Section 10-11-8 and removed this chief of police exemption. The district court determined that PERA could not apply the 2010 version of Section 10-11- 8 to Raley because the City appointed Raley for an indefinite term. We hold that Raley’s term of office coincides with the City’s organizational meeting following the municipal election held every two years and, therefore, the district court erred in determining that Raley’s term of office was for an indefinite term. Accordingly, we reverse.

, ADAAA: automatic termination policy, essential functions – accommodation – interactive process, litigation - Rule 12(b)(6) motion to dismiss denied
Jurisdiction: Seventh Circuit

is a federal trial court ruling, so it applies only to the parties to this specific lawsuit. However, the EEOC makes a persuasive point on the issue of whether the company policy automatically eliminates consideration of what might be available to an employee elsewhere in the company. The larger the company, the greater the possibility that some other position might be available for which an individual might be qualified, with or without accommodation.

EEOC v. United Parcel Service, Inc., N.D. Ill., No. 09C5291, February 11, 2014 [enhanced lexis.com version]
· Ogle tree Deakins article at http://www.employmentlawmatters.net/2014/02/articles/ada/eeoc-challenges-employers-12month-maximum-medical-leave-policy/.

· Franczek Radelet thoughtful article,  The Lesson of EEOC v. UPS and Automatic Termination Provisions: Engage in the ADA Interactive Process, at http://www.fmlainsights.com/ada/the-lesson-of-eeoc-v-ups-and-automatic-termination-provisions-engage-in-the-ada-interactive-process/.

Beginning in 2002, UPS instituted a policy of automatically terminating the employment of any employee who:

· had been on medical leave for 12 months and

· could not return to work at that time without restrictions.

EEOC contends that leave policy operates as a “qualification standard” under the ADA because it fails to provide an individualized interactive assessment of whether an impaired individual can return to work with a reasonable accommodation, essential functions determinations, etc.

[Comment: Cruise control or autopilot features may seem convenient, but that doesn’t mean you can safely doze off. Judge Ellis’s Opinion and Order and the two articles are definitely worth reading.]

Unions: adverse employment action, retaliation, grievance

· workers’ compensation claim, retaliation alleged

· evidence: dishonesty, no pretext – legitimate, nondiscriminatory business reason

· procedure: local grievance panel, trial – summary judgment dismissal – affirmed
, Missouri

Macon v. United Parcel Service, Inc., No. 12-3080 (10th Cir., 2/19/14); http://www.ca10.uscourts.gov/opinions/12/12-3080.pdf [enhanced lexis.com version].

Summary by the appellate court:

United Parcel Service (UPS) fired Jeff Macon for dishonesty. He claims this stated reason was a pretext; he was actually fired because he exercised his rights under the Kansas worker’s compensation statute. In entering a summary judgment in favor of UPS, the district judge concluded the uncontested facts showed UPS to have honestly believed Macon was dishonest and discharged him in good faith. Irrespective of his complaints about pretext and disparate treatment by supervisors, the final decisionmaker for UPS, a regional independent union/management grievance panel, conducted an investigation and decided discharge for dishonesty was appropriate. Based upon that independent and informed decision, we affirm. 
Non-Solicitation: restrictive covenants, litigation – choice of forum – choice of law
Jurisdiction: Pennsylvania

Employers and employees can contractually agree where a lawsuit can be filed and which law will apply. In this case, the California resident was bound by the requirements of the employment agreement requiring that litigation must be in Pennsylvania and Pennsylvania law must be applied. 

[Comment: A deal is a deal – most of the time – the major exception usually being a provision contrary to state public policy.]

Synthes USA Sales, LLC, v. Peter Harrison and Globus Medical, Inc., 2013 PA Super 324, No. 12 EDA 2013 (12/24/13) [enhanced lexis.com version]:

· http://www.pacourts.us/assets/opinions/Superior/out/j-a19044-13o.pdf#search=%22synthes%22.

· http://www.noncompetereport.com/files/2014/02/Synthes-USA-Sales-LLC-v.-Harrison1.pdf.

· Jackson Lewis law firm article at http://www.noncompetereport.com/2014/02/06/pennsylvania-court-upholds-choice-of-law-provision-in-non-solicitation-case-involving-california-employee/.

Summary by the appellate court:

Appellant, Synthes USA Sales, LLC (“Synthes”), headquartered in Pennsylvania, appeals from the order entered in the Chester County Court of Common Pleas granting in part and denying in part it s motion for a preliminary injunction against Appellees, Globus Medical, Inc. (“Globus”), also headquartered in Pennsylvania, and Peter Harrison, a California resident. Synthes contends that the trial court erred b  applying California law in contravention of a non- compete agreement that provides it “will be governed by Pennsylvania law applicable to contracts entered into and performed in Pennsylvania.” We agree with Synthes and therefore reverse the order below and remand for further proceedings.

ERISA: disability benefits plan, contractual limitation provision, proof of loss – three years, ERISA §502(a)(1)(B) – 29 U. S. C. §1132(a)(1)(B), ERISA §502(a)(1)(B), exhaust mandatory administrative review process
Jurisdiction: All

Heimeshoff v. Hartford Life & Accident Ins.et al., No. 12-729, ____ U.S. ____, (USSC, 12/16/13); http://www.supremecourt.gov/opinions/13pdf/12-729_q8l1.pdf;134 S.Ct. 604, 187 L. Ed. 2d 529 (2013) [enhanced lexis.com version].

The insurer’s three-year period within which to file a “proof of loss” statement was unanimously upheld. 

Syllabus:

Respondent Hartford Life & Accident Insurance Co. (Hartford) is the administrator of Wal-Mart Stores , Inc.’s (Wal-Mart) Group Long Term Disability Plan (Plan), an employee benefit plan covered by the Employee Retirement Income Security Act of 1974 (ERISA). The Plan’s insurance policy requires any suit to recover benefits pursuant to the judicial review provision in ERISA §502(a)(1)(B), 29 U. S. C. §1132(a)(1)(B), to be filed within three years after “proof of loss” is due. Petitioner Heimeshoff filed a claim for long-term disability benefits with Hartford. After petitioner exhausted the mandatory administrative review process, Hartford issued its final denial. Almost three years after that final denial but more than three years after proof of loss was due, Heimeshoff filed a claim for judicial review pursuant to ERISA §502(a)(1)(B). Hartford and Wal-Mart moved to dismiss on the ground that the claim was untimely. The District Court granted the motion, recognizing that while ERISA does not provide a statute of limitations, the contractual 3-year limitations period was enforceable under applicable State law and Circuit precedent.
     The Second Circuit affirmed.
     Held: The Plan’s limitations provision is enforceable. Pp. 4–16. 
FEHA: sexual orientation – perception, hostile work environment – language – joking – teasing, male-on-male
Jurisdiction: California

Taylor v. Nabors Drilling USA, LLP, No. B241914 (Cal.Ct.App.Dist2,Div.6, 1/13/14):

http://www.courts.ca.gov/opinions/documents/B241914.PDF [enhanced lexis.com version].

The key issue was whether male workers frequently making gay jokes about a heterosexual male coworker amounted to a hostile work environment, and the appellate court ruled it could.

Summary by the appellate court:

In this first impression case, we hold that a defective special verdict form is subject to harmless error analysis.

Max Taylor, respondent, filed an action alleging hostile work environment sexual harassment against his former employer, Nabors Drilling USA, L.P., appellant . The action was brought pursuant to the California Fair Employment and Housing Act (FEHA). (Gov. Code, § 12900 et seq.). Judgment was entered in respondent's favor after a jury returned a $160,000 special verdict in his favor .

The trial court denied appellant's motion for judgment notwithstanding the verdict (JNOV), and awarded respondent attorney fees of $680,520.

Appellant argues that the motion for JNOV should have been granted because (1) the evidence is insufficient to show that respondent "was harassed because of his sex and/or perceived sexual orientation," and (2) the special verdict is fatally defective. In addition, appellant challenges an award of $150,000 for past noneconomic damages and an award of $10,000 for past economic damages. Finally, appellant contends that the attorney fee award is excessive.

We affirm the denial of the motion for JNOV and the award of attorney fees. We agree with appellant that the evidence is insufficient to support an award of economic damages. Accordingly, we reduce respondent's total recovery from $160,000 to $150,000. We affirm the judgment as modifiedfree speech, working conditions – discussion, code of conduct – overly broad restrictions
Jurisdiction: All

· William Beaumont Hospital v. Antilla ,  No.  07 - CA – 093885 (NLRB, 1/30/14); http://www.employmentlawmatters.net/uploads/file/1-30-14%20Code%20of%20Civility%20for%20hospital.pdf [enhanced lexis.com version].

· Ogletree Deakins article in Employment Law Matters at http://www.employmentlawmatters.net/2014/02/articles/nlra/nlrb-finds-policy-against-certain-verbal-comments-or-physical-gestures-may-restrict-concerted-activity/.

On the one hand, the NLRA allows concerted activity to discuss the terms and conditions of employment, safety, etc., but on the other hand, some speech or activities might be held to be an unfair labor practice (ULP). Guidance and examples in this uncertain and evolving area of employment law can be helpful.

: internal complaints

· Retaliation: adverse employment action – termination of employment – retaliatory discharge, prima facie case – statutory basis – company reporting policy – requirements not met
· Litigation: discovery violation sanctions, FRCP Rule 30(b)(6) witness
Lykins v. Certainteed Corporation, et al., No 12-3308 (10th Cir., 2/12/14); http://www.ca10.uscourts.gov/opinions/12/12-3308.pdf [enhanced lexis.com version].

The employee saw what he considered to be pollution discharge problems. He complained internally, but he failed to follow company reporting policies. Defendants suppressed testimony during the trail preparation stage. 

Summary by the court:

Mr. Lykins argues that (1) he properly established a prima facie case of retaliatory discharge because (a) he did not have to identify any precise statutory violation in his complaints, and (b) he satisfied the higher authority requirement by reporting the violations to the supervisors of those mishandling the waste; and (2) the district court erred in reversing the sanctions award based solely on the grant of summary judgment in favor of Defendants. For the following reasons, we affirm summary judgment on the merits but reverse on sanctions.

Background [quoted from the opinion; edited for ease of reading]:

· It is undisputed that Mr. Lykins reported his allegations to various supervisors at the plant, including plant manager, Eric Schramm, and also raised his concerns during morning production meetings.

· His complaints were “repeatedly met with indifference and/or hostility.

· In addition, Mr. Lykins admitted in deposition testimony that:

(1) although he took pictures of conditions at the plant, he never showed them to anyone,

(2) he wrote down the number of “Kansas EPA” in his day planner, although he never    contacted it or any outside environmental enforcement agency prior to his termination, 

(3) he received an employee handbook with information about the company’s anonymous, 24-hour hotline for employees to report known or suspected company violations; a number he never called, and

(4) he never read Defendants’ wastewater discharge permit and did not know how much, if any, discharge was allowed; rather, he was “going with his gut” in suspecting that the handling of wastes was unlawful.

Retaliatory Discharge [quoting from the opinion]:

Under Kansas law, in order to establish a retaliatory discharge claim under the whistleblower exception to at-will employment, the employee must first make a prima facie case by clear and convincing evidence that:

1) a reasonably prudent person would have concluded that the employer or a coworker was engaged in activities that violated rules, regulations, or the law pertaining to public health and safety and the general welfare; 

2) The employer had knowledge that  that the employee reported the violation prior to his or her discharge; and

3) The employee was discharged in retaliation for making the report.

Discovery Violation Sanctions:
· Defendant CertainTeed impermissibly instructed its Rule 30(b)(6) witness to not answer questions on certain topics during a deposition [http://billdanielslaw.com/FRCP/frcp-rule30-b-6.htm] and 

· Defendant Saint-Gobain Corporation failed to produce a Rule 30(b)(6) witness at all, based on its objections to the discovery request.

The appellate court made some modifications to the awards of costs and attorney fees.

ACA, Religion: employers, contraceptives – birth control, Hobby Lobby v. Sibelius, federal mandate – enforcement, injunction, §1001(5)
· Patient Protection and Affordable Care Act, 124 Stat. 131, 42 U. S. C. §300gg–13(a)
· Free Exercise Clause – First Amendment, Religious Freedom Restoration Act of 1993 (RFRA) – 42 U. S. C. §2000bb et seq.

Jurisdiction: All, Tenth Circuit

Hobby Lobby Stores, Inc., et al. v. Sebelius, 568 U.S, ____ (USSC, 1/24/14):

· http://www.supremecourt.gov/opinions/12pdf/12a644_k53l.pdf [enhanced lexis.com version].

· Littler Mendelson article at http://www.littler.com/employment-benefits-counsel/supreme-court-enjoins-federal-government-enforcing-birth-control-manda-0.
Justice Sotomayor is the “Circuit Justice” for the 10th Circuit. On 12/31/13 a temporary injunction enjoined imposing the federal health care mandate requiring that certain religious employers to either:

(1) provide insurance coverage including birth control to their employees; or

(2) sign and execute a form allowing a third party to provide that coverage to their employees.

On 1/24/14 the Supreme Court ruled that the injunction would continue pending the federal trial court lawsuit in the District Court for the District of Colorado.

Ruling In Chambers by Justice Sotomayor, Circuit Justice:

     This is an application for an injunction pending appellate review filed with me as Circuit Justice for the Tenth Circuit. The applicants are two closely held for-profit corporations, Hobby Lobby Stores, Inc. (Hobby Lobby) and Mardel, Inc. (Mardel), and five family members who indirectly own and control those corporations. Hobby Lobby is an arts and crafts retail chainstore, with more than 13,000 employees in over 500 stores nationwide. Mardel is a chain of Christian-themed bookstores, with 372 full-time employees in 35 stores. Employees of the two corporations and their families receive health insurance from the corporations’ self-insured group health plans. 

     Under §1001(5) of the Patient Protection and Affordable Care Act, 124 Stat. 131, 42 U. S. C. §300gg–13(a), non grandfathered group health plans must cover certain preventive health services without cost-sharing, including various preventive services for women as provided in guidelines issued by the Health Resources Services Administration (HRSA), a component of the Department of Health and Human Services. As relevant here, HRSA’s guidelines for women’s preventive services require coverage for “all Food and Drug Administration . . . approved contraceptive methods, sterilization procedures, and patient education and counseling for all women with reproductive capacity as prescribed by a provider.” 77 Fed. 8725 (Feb. 15, 2012) (internal quotation marks omitted). 

    The applicants filed an action in Federal District Court for declaratory and injunctive relief under the Free Exercise Clause of the First Amendment and the Religious Freedom Restoration Act of 1993 (RFRA), 42 U. S. C. §2000bb et seq. They allege that under the HRSA guidelines, Hobby Lobby and Mardel will be required, contrary to the applicants’ religious beliefs, to provide insurance coverage for certain drugs and devices that the applicants believe can cause abortions. The applicants simultaneously filed a motion for a preliminary injunction to prevent enforcement of the contraception-coverage requirement, which is scheduled to take effect with respect to the employee insurance plans of Hobby Lobby and Mardel on January 1, 2013. The District Court for the Western District of Oklahoma denied the motion for a preliminary injunction, and the Court of Appeals for the Tenth Circuit denied the applicants’ motion for an injunction pending resolution of the appeal.
     The only source of authority for this Court to issue an injunction is the All Writs Act, 28 U. S. C. §1651(a). “We have consistently stated, and our own Rules so require, that such power is to be used sparingly.” Turner Broadcasting System, Inc. v. FCC, 507 U. S. 1301, 1303 (1993) (Rehnquist, C. J., in chambers); see this Court’s Rule 20.1 (“Issuance by the Court of an extraordinary writ authorized by 28 U. S. C. §1651(a) is not a matter of right, but of discretion sparingly exercised”). Unlike a stay of an appeals court decision pursuant to 28 U. S. C. §2101(f), a request for an injunction pending appeal “ ‘does not simply suspend judicial alteration of the status quo but grants judicial intervention that has been withheld by lower courts.’ ” Respect Maine PAC v. McKee, 562 U. S. ___ (2010) (quoting Ohio Citizens for Responsible Energy, Inc. v. Nuclear Regulatory Comm’n, 479 U. S. 1312, 1313 (1986) (S CALIA, J., in chambers)). Accordingly, a Circuit Justice may issue an injunction only when it is “[n]ecessary or appropriate in aid of our jurisdiction” and “the legal rights at issue are indisputably clear.” Wisconsin Right to Life, Inc. v. Federal Election Comm’n, 542 U. S. 1305, 1306 (2004) (Rehnquist, C. J., in chambers) (internal quotation marks omitted).
     Applicants do not satisfy the demanding standard for the extraordinary relief they seek. First, whatever the ultimate merits of the applicants’ claims, their entitlement to relief is not “indisputably clear.” Lux v. Rodrigues, 561 U. S. ___, ___ (2010) (R OBERTS, C. J., in chambers) (slip op., at 2) (internal quotation marks omitted). This Court has not previously addressed similar RFRA or free exercise claims brought by closely held for-profit corporations and their controlling shareholders alleging that the mandatory provision of certain employee benefits substantially burdens their exercise of religion. Cf. United States v. Lee, 455 U. S. 252 (1982) (rejecting free exercise claim brought by individual Amish employer who argued that paying Social Security taxes for his employees interfered with his exercise of religion). Moreover, the applicants correctly recognize that lower courts have diverged on whether to grant temporary injunctive relief to similarly situated plaintiffs raising similar claims, Application for Injunction Pending Appellate Review 25–26, and no court has issued a final decision granting permanent relief with respect to such claims. Second, while the applicants allege they will face irreparable harm if they are forced to choose between complying with the contraception-coverage requirement and paying significant fines, they cannot show that an injunction is necessary or appropriate to aid our jurisdiction. Even without an injunction pending appeal, the applicants may continue their challenge to the regulations in the lower courts. Following a final judgment, they may, if necessary, file a petition for a writ of certiorari in this Court. For the foregoing reasons, the application for an injunction pending appellate review is denied.
It is so ordered.
[Comment: Remand to trial courts allows for extensive consideration of factual issues and applicable legal authorities, which is their primary function. Appellate courts primarily deal with errors in the law; they rarely accept new evidence and rarely weigh evidence unless it is clearly erroneous.]

NLRA: clothing – dress code, messages, blanket prohibition – overly restrictive
Jurisdiction: All

Boch Imports, Inc., NLRB, Case No. 1-CA-83551 (1/13/14):

· http://www.employmentlawmatters.net/uploads/file/1-16-14%20dress%20code%20issue.pdf [enhanced lexis.com version].

· Ogletree Deakins article at http://www.employmentlawmatters.net/.

A blanket prohibition on "message" clothing by the car dealership was found to be overly restrictive and was ruled by the NLRB to violate the NLRA: “pins, insignias, or other message clothing which are not provided to them by the company”. 

FMLA: leave – geographic area, purpose – last wish – death
Jurisdiction: Seventh Circuit, joining First and Ninth

Ballard v. Chicago Park District: Littler Mendelson FMLA Insights January 2014 article at http://www.littler.com/publication-press/publication/viva-fmla-family-care-leave-las-vegas.

Mom was terminally ill with congestive heart failure, and her last wish was to visit Las Vegas, The 7th Circuit ruled that the trip was care for her condition even though no professional medical treatment was involved because FMLA does not limit the provision of protected family care to a particular geographic location.

Excerpt from the opinion:

There is no question that [Beverly's mom] suffered from a covered "serious health condition," and was unable to care for her own basic medical, hygienic, or nutritional needs or safety.  There is also no question that the services [Beverly] provided her mother at home [long list of services] constituted, at the very least, physical care within the meaning of the FMLA.  It follows, then, that Ballard also "cared for" her mother during their trip to Las Vegas because her mother's basic medical, hygienic, and nutritional needs did not change while she was there . . .

Whistleblower: mold – health and safety

· Handbook: promissory estoppel, at-will, wrongful discharge

· Public Policy: clearly expressed public policy related to

· responsibility as a citizen, or
· rights or privileges as a worker, or
· prohibited employee from performing a public duty
Jurisdiction: Colorado

Defazio v. Starwood Hotels & Resorts Worldwide, Inc., No. 13-1197 (10th Cir., 2/3/14); http://www.ca10.uscourts.gov/opinions/13/13-1197.pdf [enhanced lexis.com version].

This federal opinion involved Colorado state law applicable to employment claims of adverse employment action, firing for reporting a problem with mold. It was in federal court as a diversity of citizenship case, which is allowed when parties of different states have claims alleged to exceed $75,000 [See http://en.wikipedia.org/wiki/Diversity_jurisdiction].

Summary by the appellant court:

Guy DeFazio used to work for Starwood as a general maintenance engineer at the company’s resort in Steamboat Springs. But eventually the relationship soured and he was let go. He says he company fired him in retaliation for reporting to his bosses a mold problem in the hotel. In this diversity action he seeks damages under Colorado state law for his dismissal.

Handbook and promissory estoppel [opinion quotes are in reduce type]:

· He was an at-will employee.

· Starwood’s Code of Business Conduct includes a provision stating, “[i]t is our policy not to discriminate or retaliate against any associate who reports any violations of our policies, provides evidence or who otherwise participates in an investigation in good faith.”

· To state a promissory estoppel claim under Colorado law, an employee must show four things: (1) the employer made a promise to him; (2) the employer should have reasonably expected that its promise would induce action or forbearance by the employee; (3) the employee reasonably relied on the promise to his detriment; and (4) the promise must be enforced to prevent injustice.

· The federal appellate court ruled that he could not reasonable rely on this statement as a guarantee of continued employment.

Public policy: As stated by the appellate court . . . Mr. DeFazio falls short, for he has failed to identify any statute, rule, or public policy implicated by his dismissal. There may be one, a future employee in his shoes may succeed in identifying one, but Mr. DeFazio has not. He did not do so in district court, and he has not done so on appeal even after being put on notice of this shortcoming.
[Comment: Note that the company policy probably would be ruled as illusory and unenforceable in some jurisdictions because Starwood’s code expressly reserves the company’s right to “amend, modify or waive any provisions of the Code or our policies in our sole discretion.]

Wage and Hour, Successor Liability: defunct establishment, “essentially the same business”, unpaid wages, liability

Jurisdiction: Oregon

Blachana, LLC, v. Bureau of Labor And Industries, No. SC S060789 (ORSC, 1/16/14):

· http://www.publications.ojd.state.or.us/docs/s060789.pdf.

· Jackson Lewis law firm article at http://www.jacksonlewis.com/resources.php?NewsID=4740.

Usually, when one business takes over a former one it is not liable for debts or other obligations of the previous business – this is predecessor- successor liability law. However, results vary depending on a variety and totality of circumstances. This somewhat surprising case held that the employer that acquired the assets of a defunct bar and restaurant in Portland was liable for unpaid wages because of these and other factors:

· continued to operate a restaurant on the same premises ,

· used the same equipment and vendors as predecessor had used, and 

· conducted “essentially the same business as conducted by the predecessor,” even though it did not employ any of the predecessor’s employees.

Summary:

In this wage claim case, the issue is whether the Bureau of Labor and Industries (BOLI) correctly determined that a business entity, Blachana, LLC, is a “successor” employer and must, therefore, reimburse BOLI for wages paid from the Wage Security Fund on behalf of four wage claimants. The employees had worked for NW Sportsbar Inc. (NW Sportsbar) before that corporation went out of business and surrendered its property and the business to Blachana. On judicial review of BOLI’s final order assigning liability to Blachana, the Court of Appeals reversed, holding that Blachana was not a “successor to the business” of NW Sportsbar, as that phrase is used in the wage claim statute, ORS 652.310(1). For the reasons that follow, we conclude that BOLI did not err in deciding that an entity is a successor to a business if it “conducts essentially the same business as conducted by the predecessor” or in applying that test in this case. We therefore reverse the decision of the Court of Appeals.

Defamation: TSA report, immunity exception – actual malice, pilot – outburst – gun – FFDO – anger issues
Jurisdiction: All

Air Wisconsin Airlines Corp. v. Hoeper, No. 12-315, ____ U.S. ____ (USSC, 1/27/14); http://www.supremecourt.gov/opinions/13pdf/12-315_6537.pdf [enhanced lexis.com version].  
Air Wisconsin was sued for defamation for reporting to the TSA that one of its pilots had made an outburst after failing required training. In addition, he was an FFDO authorized to carry a gun onboard. The Supreme Court reversed the $1.2M Colorado state court verdict. Syllabus:

Respondent Hoeper was a pilot for petitioner Air Wisconsin Airlines Corp. When Air Wisconsin stopped flying from Hoeper’s home base on aircraft that he was certified to fly, he needed to become certified on a different type of aircraft to keep his job. After Hoeper failed in his first three attempts to gain certification, Air Wisconsin agreed to give him a fourth and final chance. But he performed poorly during a required training session in a simulator. Hoeper responded angrily to this failure—raising his voice, tossing his headset, using profanity, and accusing the instructor of “railroading the situation.” The instructor called an Air Wisconsin manager, who booked Hoeper on a flight from the test location to Hoeper’s home in Denver. Several hours later, the manager discussed Hoeper’s behavior with other airline officials. The officials discussed Hoeper’s outburst, his impending termination, the history of assaults by disgruntled airline employees, and the chance that—because Hoeper was a Federal Flight Deck Officer (FFDO), permitted “to carry a firearm while engaged in providing air transportation,” 49 U. S. C. §44921(f)(1)—he might be armed. At the end of the meeting, an airline executive made the decision to notify the Transportation Security Administration (TSA) of the situation. The manager who had received the initial report from Hoeper’s instructor made the call to the TSA. During that call, according to the jury, he made two statements: first, that Hoeper “was an FFDO who may be armed” and that the airline was “concerned about his mental stability and the whereabouts of his firearm”; and second, that an “[u]nstable pilot in [the] FFDO program was terminated today.” In response, the TSA removed Hoeper from his plane, searched him, and questioned him about the location of his gun. Hoeper eventually boarded a later flight to Denver, and Air Wisconsin fired him the next day.

Hoeper sued for defamation in Colorado state court. Air Wisconsin moved for summary judgment and later for a directed verdict, relying on the Aviation and Transportation Security Act (ATSA), which grants airlines and their employees immunity against civil liability for reporting suspicious behavior, 49 U. S. C. §44941(a), except where such disclosure is “made with actual knowledge that the disclosure was false, inaccurate, or misleading” or “made with reckless disregard as to the truth or falsity of that disclosure,” §44941(b). The trial court denied the motions and submitted the ATSA immunity question to the jury. The jury found for Hoeper on the defamation claim. The State Supreme Court affirmed. It held that the trial court erred in submitting the immunity question to the jury but that the error was harmless. Laboring under the assumption that even true statements do not qualify for ATSA immunity if they are made recklessly, the court held that Air Wisconsin was not entitled to immunity because its statements to the TSA were made with reckless disregard of their truth or falsity.

Held: ATSA immunity may not be denied to materially true statements. Pp. 7–11.

* * *

FLSA: backpay – collective action, changing clothes – protective gear – donning and doffing, de minimis doctrine, union, collective bargaining agreement – CBA - 29 U. S. C. §203(o) 
Jurisdiction: All

Sandifer,et al., v. United States Steel Corp., No. 12–417, ____ U.S. ____  (USSC, 1/27/14); 

http://www.supremecourt.gov/opinions/13pdf/12-417_9okb.pdf [enhanced lexis.com version].

The United States Supreme Court affirmed the ruling of the 7th Circuit. Syllabus:

Petitioner Sandifer and others filed a putative collective action under the Fair Labor Standards Act of 1938, seeking backpay for time spent donning and doffing pieces of protective gear that they assert respondent United States Steel Corp oration requires workers to wear because of hazards at its steel plants. U. S. Steel contends that this donning-and-doffing time, which would otherwise be compensable under the Act, is noncompensable under a provision of its collective bargaining agreement with petitioners’ union. That provision’s validity depends on 29 U. S. C. §203(o), which allows parties to collectively bargain over whether “time spent in changing clothes . . . at the beginning or end of each workday” must be compensated. The District Court granted U. S. Steel summary judgment in pertinent part, holding that petitioners’ donning and doffing constituted “changing clothes” under §203(o). It also assumed that any time spent donning and doffing items that were not “clothes” was “de minimis” and hence noncompensable. The Seventh Circuit affirmed. 
Trade Secrets: criminal misappropriation, corporate recruiter

Jurisdiction: Ninth Circuit, N.D. Cal. 

USA v. Nosal, CR08-0237EMC (N.D.Cal, 4/8/13), 2013 U.S. Dist. LEXIS 50438 [enhanced lexis.com version]:

· ; National Crime Victim Law Institute at http://law.lclark.edu/live/news/21540-united-states-v-nosal-no-cr080237-emc-2013-wl.

· Article at Frederickson networked http://www.networkedlawyers.com/corporate-recruiter-sentenced-to-one-year-in-prison-for-conspiring-to-steal-trade-secrets/.
This collection of cases primarily concentrates on civil matters, but occasionally a criminal case warrants notice and attention so that employers can better protect themselves.

A corporate recruiter was convicted for conspiring with other employees to steal trade secrets. Using other employees’ access credentials, he searched his employer’s computers for confidential information to use in a new, competing business he intended to start once he left the company.

Constructive Discharge: adverse employment action – resignation, reimbursement denied, conditions – intolerable – aggravated. Intentional infliction of emotional distress; public policy
Jurisdiction: California

Vasquez v. Franklin Management Real Estate Fund, Inc., No. B245735 (Cal.Ct.App.Dist.2.Div.4, 12/31/13); http://www.courts.ca.gov/opinions/documents/B245735.PDF [enhanced lexis.com version].

 Summary by the appellate court:

          Appellant Jorge L. Vasquez contends the trial court abused its discretion in sustaining respondent Franklin Management Real Estate Fund, Inc.’s demurrers to appellant’s claims for constructive discharge in violation of public policy and intentional infliction of emotional distress.  The trial court found appellant’s allegation that respondent violated the Labor Code by assigning appellant tasks that required extensive use of his vehicle and refusing to reimburse him for mileage did not support either claim.  The issue presented is whether the facts alleged supported claims for constructive discharge in violation of public policy or intentional infliction of emotional distress, or could be amended based on factual contentions made by appellant to state such causes of action.  We agree with the trial court that appellant did not assert facts sufficient to support the intentional infliction of emotional distress claim.  However, we conclude appellant should have been permitted leave to amend his claim of constructive discharge in violation of public policy and therefore reverse the judgment.  

Title VII: national origin, hostile work environment, wrongful, misconduct, summary judgment dismissal, adverse employment action – prima facie case – legitimate, nondiscriminatory reason  
Jurisdiction: Tenth Circuit

Zamora v. Board of Education of the Las Cruces Public Schools, No. 13-2097 (1/24/14); http://www.ca10.uscourts.gov/opinions/13/13-2097.pdf [enhanced lexis.com version].

Summary by the appellate court:

     Dennis Zamora appeals from a district court order granting summary judgment in favor of the Board of Education for the Las Cruces Public Schools (the “Board”).

* * *

The judgment of the district court is AFFIRMED.

Held: Summary judgment dismissal was properly ordered because:
· though he made a prima facie case of discrimination,

· the district court correctly found that the Board articulated a legitimate, nondiscriminatory reason for terminating his employment, and

· his claim of inadmissible hearsay evidence was overcome by convincing direct testimony.

ERISA, ADEA: trade secrets, unfair competition – non-compete, adverse employment action, benefits, retaliation

Jurisdiction: Fifth Circuit

Wall v. Alcon Laboratories Incorporated, et al., No. 13-10117 (5th Cir., 1/10/14, unpublished):

· http://www.ca5.uscourts.gov/opinions/unpub/13/13-10117.0.pdf [enhanced lexis.com version].

· Littler Mendelson article at http://www.littler.com/unfair-competition-trade-secrets-counsel/fifth-circuit-employee-who-violated-noncompete-portion-eris#sthash.TwcYOKCo.dpuf.
Disloyalty defeated this executive’s claims. The Littler article provides an excellent discussion of the applicable facts and law.

Summary by the appellate court:

George Wall worked for Alcon Laboratories Inc. (“Alcon”), a major pharmaceutical company, from 1988 until resigning in 2010. He asked for, but was denied, a series of retirement and incentive-based benefits before he left Alcon to join another company. He sued Alcon and its benefit plans, seeking those benefits as well as damages stemming from alleged age discrimination and retaliation. The district court granted summary judgment for the defendants. Wall appeals, and we affirm. 

The major factor in this litigation was the binding effect of the “Alcon Supplemental Executive Retirement Plan”, or “ASERP,” that was covered by ERISA. It contained a number of strict provisions, or contractual covenants, and the appellate court focused on two of them:

· a covenant not to disclose Alcon’s confidential information, and importantly,

· a covenant not to compete:

    [A]s a condition to receipt of ASERP Benefits, for a period of five (5) years following termination of employment, each Participant will not . . . carry on any business of, or be engaged in, consult or advise, . . . or permit his name or any part thereof to be used by, any person or entity engaged in or concerned with or interested in any business carried on, anywhere in which the Alcon Affiliated Companies carry on their business, which competes with the products manufactured and sold or services provided by the Alcon Affiliated Companies (the “Business”). If the Participant violates the Covenant Not to Compete set forth herein, he or she shall forfeit all ASERP Benefits.

He resigned in 2010 and began work as the Vice President of Product Development with Otonomy, a pharmaceutical company working clinically on diseases of the inner and middle ear. This new employer contracted for, among other things:

· higher base pay and

· a guarantee that Otonomy would pay up to $50,000 in legal fees in the event of a dispute with Alcon about severance or retirement benefits.

Alcon refused his request for benefits because it believed his new employment breached the ASERP.

Many factors were considered by the appellate court, including the grammar of the ASERP, but most significant was the observation of the appellate that if he didn’t think he was competing, then the $50K protection clause seemed irrelevant.

One amusing comment by the district court about a different issue was quoted by the appellate court:

The district court’s pithy reply sums up the amount of attention this argument is due:

The Court: Is that what you’re relying on?

 [Wall’s Counsel]: Correct, Your Honor.

The Court: My goodness. You can do better than that.

(
Arbitration: federal law – New Mexico law – preemption, Federal Arbitration Act – FAA, unconscionable term
Jurisdiction: Tenth Circuit, New Mexico

THI of New Mexico at Hobbs Center, LLC, et al., v. Patton, No. 13-2012 (10th Cir., 1/28/14); http://www.ca10.uscourts.gov/opinions/13/13-2012.pdf [enhanced lexis.com version].

Summary by the appellate court:

Under New Mexico law a compulsory-arbitration provision in a contract may be unconscionable, and therefore unenforceable, if it applies only, or primarily, to claims that just one party to the contract is likely to bring. The question before us is whether the Federal Arbitration Act (FAA) preempts this state law for contracts governed by the FAA. We hold that New Mexico law is preempted in this case and the arbitration clause must be enforced.

This was not an employment law case. However, the principle announced is generally applicable – arbitration is not inferior to judicial proceedings as a valid means of resolving disputes.

ADA, ADAAA: disability – severe temporary impairment, 42 U.S.C. § 12102(4)(E)(i) - 29 C.F.R. § 1630.2(j)(5), dismissal – Rule 12(b)(6)
Jurisdiction: Fourth Circuit

Summers v. Altarum Institute Corp., No. 13-1645 (4th Cir. Jan. 23, 2014) [enhanced lexis.com version]: 
· http://isysweb.ca4.uscourts.gov/isysquery/bac1b354-990b-4a73-9765-a2c16e126637/1/doc/131645.p.pdf#xml=http://New-ISYS/isysquery/bac1b354-990b-4a73-9765-a2c16e126637/1/hilite/. [This link needs to be attentively navigated, but it works.]

· Littler Mendelson explanatory article at http://www.littler.com/publication-press/publication/fourth-circuit-rules-temporary-impairment-may-be-disability-under-adaa.

· Employment & Labor Insider article at http://www.employmentandlaborinsider.com/americans-with-disabilities-act/we-told-you-so-adaaa-protects-even-temporary-injuries/.

The ADAAA significantly broadened disability definitions, as well as essentially interlocking the FMLA and ADA. In this brain-injury case, the appellate court ruled that a temporary impairment might be covered by the ADA as a disability. This is a new extension of disability law, and the explanatory article cited is worth study for its explanation of the case and suggestions of factors to consider.

Summary by the appellate court:

Pursuant to recent amendments to t he Americans with Disabilities Act, a sufficiently severe temporary impairment may constitute a disability. Because the district court held to the contrary, we reverse and remand.
The trial court’s dismissal was reversed and the case was returned to the trial court for further proceedings based on the new issues of whether there was a disability as defined by the amendments to the ADA by the ADAAA and under the updated regulations.

Title VII, Public Sector – First Amendment: race, free speech, retaliation, disparate impact, adverse employment action – performance problems – “articulated  legitimate, non-retaliatory reasons” – no pretext
Jurisdiction: Tenth Circuit
Richardson v. Gallagher, et al., No. 12-1410 (10th Cir., 1/1/29); http://www.ca10.uscourts.gov/opinions/12/12-1410.pdf [enhanced lexis.com version].

Though he had favorable past performance evaluations, his performance came to warrant being placed on an n improvement plan, which he failed to meet. Specific facts in this case might provide valuable examples or analogies to other public sector employers with difficult and/or failing employees.

Summary by the appellate court:

… [W]e agree with the district court that Mr. Richardson failed to carry his burden of demonstrating Appellees’ articulated legitimate, non-retaliatory reasons for his placement on the performance improvement plan and termination were false or pretext for retaliation. Because Mr. Richardson failed to demonstrate triable claims against any of the individual Appellees, we also agree the district court did not need to address his contentions the City and County of Denver shared municipal liability for unlawful actions committed by those individuals. 
IV. Conclusion

     For the reasons cited herein, as well as the reasons provided in the district court’s Opinion and Order Granting Motion for Summary Judgment dated September 24, 2012, we AFFIRM its grant of summary judgment in favor of the Appellees. 

FELA: carpal tunnel, compensation claim, limitation of action – statute of limitations

Jurisdiction: Tenth Circuit

Robinson v. BNSF Railway Company, No. 12-3292 (10th Cir., 1/29/14); http://www.ca10.uscourts.gov/opinions/12/12-3292.pdf [enhanced lexis.com version].

Summary by the appellate court:

Darren Robinson filed this action against BNSF Railway Company (BNSF) under the Federal Employers’ Liability Act (FELA), seeking compensation for carpal tunnel injuries he sustained while working for BNSF as a boilermaker. The district court granted BNSF summary judgment, concluding that Mr. Robinson’s claim is barred by FELA’s three-year statute of limitations.

Wage and Hour: overtime – daily rule, collective bargaining agreement – CBA, Labor Code §§ 510 – 511 – 514, summary judgment reversed

Jurisdiction: California

Vranish v. Exxon Mobil Corp., No. B243443 (Cal.Ct.App.Dist.2Div.2, 1/22/14):

http://www.courts.ca.gov/opinions/documents/B243443.PDF [enhanced lexis.com version].

Jackson Lewis law firm article at http://www.jacksonlewis.com/resources.php?NewsID=4735.

Summary by the appellate court:

Labor Code section 514 provides, in relevant part: “Sections 510 and 511 do not apply to an employee covered by a valid collective bargaining agreement if the agreement expressly provides for wages, hours of work, and working conditions of the employees, and if the agreement provides premium wage rates for all overtime hours worked and a regular hourly rate of pay for those employees of not less than 30 percent more than the state minimum wage.”
Data: whistleblower, crime – second-degree official misconduct – third-degree  theft of movable property, litigation – criminal – civil – timing 

State v. Saavedra, No. A-1449-12T4 (App.Div., 12/24/13) [enhanced lexis.com version]:

· Jackson Lewis article at http://www.jacksonlewis.com/resources.php?NewsID=4733.

· New Jersey Law Journal article at http://www.njlawjournal.com/id=1202635555136/State-v.-Saavedra.

The state criminal trial was allowed to precede the civil trial:

· against the board, her supervisor, and others,

· alleging, among other things:

· gender, ethnic, and sex discrimination in violation of the Law Against Discrimination, and

· employment terminated of in violation of the Conscientious Employee Protection Act,

· based on highly confidential original documents owned by her employer that she had taken to support those claims.

Title VII: race, sex, age, color, religion, national origin, and retaliation – previous protected activity, summary judgment dismissal affirmed

Jurisdiction: Tenth Circuit

Agrawal v. Foxx, No. 13-6085 (10th Cir., 1/30/14); http://www.ca10.uscourts.gov/opinions/13/13-6085.pdf [enhanced lexis.com version]
Summary by the appellate court:

Vimala Agrawal is a long-time employee of the Federal Aviation Administration (“FAA”) at the Mike Monroney Aeronautical Center in Oklahoma City, Oklahoma. In 2007, she applied for seven different supervisory engineer positions with the FAA, but was not selected for any of the positions. She subsequently filed a complaint against the Department of Transportation alleging that the FAA discriminated against her on the basis of race, sex, age, color, religion, national origin, and retaliation fo r previous protected activity. Defendant moved for summary judgment on all claims. Because Ms. Agrawal had not presented any direct evidence of discrimination, the court considered her claims applying the traditional burden-shifting analysis in McDonnell Douglas Corp.The district court assumed for the purposes of its decision that Ms. Agrawal could establish prima facie cases of discrimination for each of her claims. The court found, however, that defendant had met its burden of producing a legitimate, non-discriminatory reason for not selecting Ms. Agrawal for any of the positions. The court further found that Ms. Agrawal had not submitted any evidence to create a genuine issue as to whether defendant’s explanation for not selecting Ms. Agrawal was pretextual. 

Title VII: discrimination – age – race - national origin, return to work (RTW), adverse employment action – termination of employment, lateral transfer – previously requested position

Jurisdiction: Sixth Circuit

Deleon v. Kalamazoo County Road Commission, No. 12-2377 (6th Cir., 1/14/14); http://www.ca6.uscourts.gov/opinions.pdf/14a0012p-06.pdf [enhanced lexis.com version].

Did lateral involuntary transfer to a position previously voluntarily requested by the employee amount to an adverse employment action?

Deleon held a desk job, had been off on medical leave, and returned after another eight months. In the interest of moves favorable to career advancement, he applied for Equipment and Facilities Superintendent, an outside job:

· he didn’t get it, 

· he fellow who did quit after several months,

· the position was offered to an applicant who declined, and

· Deleon then was moved into it with neither a raise nor an option to refuse.

These events spanned a period of about nine months . At this time, there was also an internal reorganization. 

Deleon sued for age, race, and national origin discrimination. Summary judgment dismissal had been granted by the trial court, but the appellate court ruled that under certain circumstances, an involuntary lateral transfer to a previously voluntary or requested transfer might establish an adverse employment action.

He had to prove indirect discrimination, part of which in this instance required establishing a prima facie case that he had suffered an “adverse employment action.” An adverse employment action typically is defined as a “materially adverse change in the terms and conditions of a plaintiff’s employment.” According to the appellate court, a lateral transfer may constitute an adverse action, even absent showing of a demotion or other negative consequence, “so long as the particular circumstances present give rise to some level of objective intolerability.” That then became an issue for a jury to decide, and it probably will be important for jurors to decide of there had been a significant change in the totality of circumstances between the initial voluntary request for transfer and the subsequent involuntary transfer. 

[Comment: It is an open question whether other jurisdiction may choose to follow this reasoning.]

ADA: night shift – narcolepsy, accommodation- interactive process, summary judgment reversed

FMLA: notice – insufficient, summary judgment dismissal

Jurisdiction: Seventh Circuit

Spurling v. C&M Fine Pack, Inc., No. 13-1708 (7th Cir., 1/13/14); http://docs.justia.com/cases/federal/appellate-courts/ca7/13-1708/13-1708-2014-01-13.pdf; 2014 U.S. App. LEXIS 660 [enhanced lexis.com version].

ADAAA amendments to the ADA and broadening of FMLA regulations now combine to pretty much to make it better practice assume that the two acts will apply unless there is strong evidence to the contrary.  

Goldberg Segalla law firm article at http://www.goldbergsegalla.com/resources/news-and-updates/seventh-circuit-reverses-summary-judgment-ruling-narcoleptic-night-shift-
:

This appeal follows the district court’s entry of summary judgment in favor of C&M Fine Pack, Inc., (“C&M”) regarding its termination of Kimberly Spurling. Spurling alleged that C&M discriminated against her in violation of the Americans with Disabilities Act, as amended (“ADA”), as well as the Family and Medical Leave Act of 1993 (“FMLA”). For the reasons set forth below, we affirm in part, reverse in part, and remand for further proceedings. * * *

Spurling established disputed issues of material facts as to whether C&M failed to properly engage in the interactive process as required by the ADA, but did not provide sufficient notice to establish a claim under the FMLA. Accordingly, we AFFIRM the entry of summary judgment for C&M on the FMLA claim, REVERSE the entry of summary judgment in favor of C&M on Spurling’s ADA claim and REMAND for further proceedings consistent with this opinion.
ADA: Kimberly Spurling was a factory inspector/packer who suffered from narcolepsy that caused decreasing alertness on the job.

· She was warned and put on a performance improvement plan (PIP).

· HR told her she might have a medical condition and gave her paperwork to take to a physician,

· She returned with the box checked for having an ADA mental or physical disability and a recommendation of periods of scheduled rest, plus a note that “add’n medical work up in progress.” 

· HR resources manager told her the paperwork would be sent to corporate for review. 

· Spurling claimed he also said he would meet with her to discuss accommodations, but that never happened. 

· HR manager recommended corporate terminate her employment, which occurred a week.

· Held by the appellate court to be a failure of interactive accommodation process because further testing diagnosed narcolepsy that could be controlled by a prescription.

FMLA: Issue of sufficiency of notice by the employee

· She informed the human resources manager that she needed time to figure out why she kept falling asleep.

· That was insufficient notice of a serious health condition:

· Unless an employer knows of an employee’s condition qualifying for FMLA leave, the employee must communicate the grounds to the employer.

· Her remark about her sleep problems and her employer’s knowledge of her past sleep incidents were insufficient because:

· sleeping on the job was prevalent among night shift employees (including her), and

· they had been going on for so long, they “were not something novel that would automatically alert an employer that something was amiss.”

[Comment: Considering the expense of litigation, perhaps the better approach might have been to investigate and inquire further, and have at least waited for the results of further testing.]

· FMLA: intermittent leave, pain, absences, adverse employment action – termination of employment, evidence – prima facie case - pretext

· ADA: accommodation, , adverse employment action – termination of employment, evidence – prima facie case - pretext

· Employment Contract: handbook – progressive discipline

Jurisdiction: Tenth Circuit

Smothers v. Solvay Chemicals, Inc., No. 12-8013 (10th Cir., 1/21/14); http://www.ca10.uscourts.gov/opinions/12/12-8013.pdf [enhanced lexis.com version]
There were genuine issues of material fact that needed to be tried on the matter of pretext for discrimination on the FMLA and ADA claims. However, dismissal of the employment contract claim was affirmed because “the Handbook provision ‘unambiguously gives [Solvay] the discretion to discharge employees who violate safety rules”, and thus the employee did not qualify for progressive discipline.

Litigation: adverse employment action – failure to hire, Indian Preference Act- 25

U.S.C. § 472, 5 C.F.R. § 213.3112(a)(7), failure to state a claim - 28 U.S.C.

§ 1915(e)(2)(B)(ii)

Jurisdiction: Tenth Circuit

Hester v. S.M.R. JEWELL, et al., No. 13-4142 (10th Cir., 1/21/14); http://www.ca10.uscourts.gov/opinions/13/13-4142.pdf [enhanced lexis.com version].
The applicant was not covered by any laws that would support his discrimination claim in court, which was also the finding of the EEOC.

:

* * *Morton v. Mancari, 417 U.S. 535 (1974). In that case, the Supreme Court held that the Indian Preference, as applied to positions within the Bureau of Indian Affairs (“BIA”), “does not constitute ‘racial discrimination.’ Indeed, it is not even a ‘racial’ preference.” Id. at 553. The Court concluded that the Indian Preference “is an employment criterion reasonably designed to further the cause of Indian self-government and to make the BIA more responsive to the needs of its constituent groups.” 

Litigation: untimely appeal, dismissal affirmed
Jurisdiction: Tenth Circuit

Tillotson v. Pueblo State Hospital, et al., No. 13-1406 (10th Cir., 1/21/14); http://www.ca10.uscourts.gov/opinions/13/13-1406.pdf [enhanced lexis.com version]
Summary by the appellate court:

Chris Tillotson filed suit under 42 U.S.C. § 1983 against Pueblo State Hospital and the Attorney General of Colorado. The district court dismissed the complaint as legally frivolous because it did not allege facts stating any colorable claim against the named defendants and it was barred by the statute of limitations. Mr. Tillotson then filed an untimely appeal, which we dismissed, noting that he had not requested an extension of time from the district court. A week after our dismissal, he filed a pleading in district court requesting an extension “on the statue [sic] of limitations in the case.” R. at 46. We liberally construe this request as a motion to extend time for filing a notice of appeal. The district court denied the request. Mr. Tillotson appeals. 

Dismissal affirmed.

NMHRA: Human Rights Act – freedom of religion, adverse employment action - termination

· Administrative law and procedure: exhaustion of administrative remedies

· Appeal and error: standard of review

· Civil procedure: summary judgment

· Civil rights: human rights act

· Constitutional law: freedom of religion

· Employment law: discrimination; retaliatory discharge; and termination of employment

· Judges: abuse of discretion

· Remedies: punitive damages

· Torts: retaliatory discharge; and wrongful discharge

Jurisdiction: New Mexico

Rist, et al., v. The Design Center at Floor Concepts, 2013-NMCA-109 (1/29/13); http://www.nmcompcomm.us/nmcases/NMCA/2013/13ca-109.pdf; 53.4 SBB 30 [enhanced lexis.com version].

{1} Marvin and Lee Rist (Plaintiffs) were dismissed from their jobs at The Design Center at Floor Concepts (Defendant) in Las Cruces, New Mexico. Plaintiffs alleged that they were punished for not participating in religious activities at the invitation of Defendant’s owners. Plaintiffs filed suit under the New Mexico Human Rights Act (NMHRA), NMSA 1978, §§ 28-1-1 to -15 (1969, as amended through 2007), alleging discrimination. After Plaintiffs’ presentation of their case, the district court granted dispositive defense motions for directed verdict. We affirm.

{2} Defendant hired Plaintiffs in the fall of 2006. Lee Rist, the son, was first hired as a polisher of granite but was quickly trained for and promoted to the position of templater. Marvin Rist, the father, was hired to manage the operations. Defendant’s two owners are members of the Jehovah’s Witness faith, as were some of its employees, and Plaintiffs, who are of a different faith, allege that they were the targets of proselytizing efforts by the owners and other employees. Following several such overtures, Plaintiffs were invited to attend a religious service around Easter in April 2007. After Marvin told the owners to stop urging Lee to attend religious events, both Plaintiffs say they were ostracized by the owners and fellow workers. Subsequently, Lee was required to work as a templater and a polisher, and Marvin alleges that he was stymied in his efforts to do his job by uncooperative salespeople. In June 2007, two months after the last incident involving a dispute over religion, Plaintiffs were fired along with one other employee in what Defendant said was a reduction in the work force as a result of a decrease in business. Defendant also claims that Plaintiffs were ineffective in their jobs.

{3} Plaintiffs filed complaints with the federal Equal Employment Opportunity Commission (the EEOC). Both ignored requests for information from the EEOC. Eventually, the EEOC issued right-to-sue letters to Plaintiffs. The complaints with the EEOC were cross-filed with the New Mexico Human Rights Division (the Division). Plaintiffs did not receive a letter of nondetermination from the Division.

{4} After receiving their right-to-sue letters from the EEOC, Plaintiffs filed this action, alleging “wrongful termination” and unlawfully discriminatory practice under the NMHRA, Section 28-1-7(A). After Plaintiffs presented their case, Defendant moved for directed verdicts. The district court granted the motions for: (1) lack of subject matter jurisdiction resulting from Plaintiffs’ failure to exhaust administrative remedies, (2) Plaintiffs’ failure to allege a cause of action for the common law tort of retaliatory discharge, (3) Plaintiffs’ request for punitive damages, and (4) Plaintiffs’ claims against the two owners of the business individually.

Public Sector: union

· Civil procedure: summary judgment

· Contracts: intent

· Employment law: collective bargaining agreement; and labor unions

· Evidence: extrinsic evidence

· Government: public employees

· Statutes: interpretation; and rules of construction

Jurisdiction: New Mexico

Albuquerque Police Officers’ Association, et al., v. City of Albuquerque, et al., 2013-NMCA-110 (11/20/13, certiorari denied 1/22/14); http://www.nmcompcomm.us/nmcases/NMCA/2013/13ca-110.pdf; 53. 4 SBB 34 [enhanced lexis.com version].

{1} In this action alleging breach of a collective bargaining agreement, Plaintiffs, Albuquerque Police Officers’ Association and select individuals (collectively, the Plaintiffs shall be referred to as APOA), appeal from a summary judgment entered in favor of Defendants, City of Albuquerque, Albuquerque Police Department, and Mayor Richard Berry (the Mayor) (collectively the Defendants shall be referred to as the City). This dispute concerns APOA’s contention that the City violated the parties’ multi-year collective bargaining agreement (CBA) when it failed to implement the final phase of a salary increase for police officers set forth in the CBA. We reverse.

Title VII, ADEA: litigation, time limits

· Discrimination: adverse employment action, hostile work environment, retaliation, age

· Common law: tort, breach of contract

· Civil procedure: 300 days, time-barred, limitation, equitable tolling, equitable estoppel, Fed.R.Civ.P. 12(b)(1) and 12(b)(6) -  failure to state a claim upon which relief can be granted

· Evidence: records request
Jurisdiction: 10th Circuit

Denny Benton’s pro se case (representing himself without an attorney) was dismissed as untimely filed after the 300-day limit had elapsed from the date his employment ended. His claims for equitable relief from the strict application of the time limit for filing were rejected:

· Equitable estoppel: http://legal-dictionary.thefreedictionary.com/equitable+estoppel.

· Equitable tolling: http://en.wikipedia.org/wiki/Equitable_tolling.

Benton v. Town of South Fork and Police Department, et al., No. 13-1179 (10th Cir., 1/9/14); http://www.ca10.uscourts.gov/opinions/13/13-1179.pdf [enhanced lexis.com version].

From the opinion:

Title VII and ADEA claims were all time-barred because (1) he failed to file his charge of discrimination within 300 days of September 23, 2009—the day that he resigned his employment with South Fork, and (2) he failed to demonstrate grounds supporting equitable tolling or estoppel. The magistrate judge also recommended dismissal of Mr. Benton’s claim regarding the State Patrol’s failure to release records. Finally, the magistrate judge recommended against exercising jurisdiction over Mr. Benton’s remaining state law claims.
Wage and Hour: retaliation

· Evidence: sufficient evidence - improbable inferences – unsupported speculation

· Procedure: summary judgment, material fact

Jurisdiction: 1st circuit

· Travers v. Flight Services & Systems, Inc., No. 13-1438 (1st Cir. Dec. 12, 2013) [enhanced lexis.com version]
http://media.ca1.uscourts.gov/cgi-bin/getopn.pl?OPINION=13-1438P.01A.

· Ogletree Deakins article at http://blog.ogletreedeakins.com/first-circuit-allows-retaliation-claim-to-proceed-absent-direct-evidence-of-decision-makers-retaliatory-animus/?utm_source=rss&utm_medium=rss&utm_campaign=first-circuit-allows-retaliation-claim-to-proceed-absent-direct-evidence-of-decision-makers-retaliatory-animus#sthash.YtOqOPRM.dpuf.

Summary judgment in federal trials is allowed if there is an issue of material fact about which no reasonable jury could disagree; state trial court rules vary on this evidentiary standard. The legal definition of a “material fact” is explained well at http://definitions.uslegal.com/m/material-fact/. 

Summary by the appellate court:

Appellee Flight Services fired Appellant Joseph Travers as he pursued a lawsuit against the company under the Fair Labor Standards Act ("FLSA"). Flight Services says it terminated Travers for violating company policy. Travers says he was fired in retaliation for his FLSA lawsuit. Because a reasonable jury could return a verdict for Travers without relying on improbable inferences or unsupported speculation, we vacate the district court's grant of summary judgment to the company.
The court expressed concern about a possibility of proof of a plausible that the preexisting retaliatory motive.

At-will: adverse employment action - termination, unemployment benefits, Minn. Stat. § 549.04, subd. 1 (2012)
· public-policy exception:

· Phipps v. Clark Oil & Refining Corp.,

· Nelson v. Productive Alternatives, Inc. 

· Other issues: whistleblower act, wrongful discharge, cost – indigent status

Jurisdiction: Minnesota

Dukowitz v. Hannon Security Services, No. A11-1481 (MNSC, 1/2/14) [enhanced lexis.com version]:

· http://mn.gov/lawlib/archive/supct/2014/OPA111481-010214.pdf.

· Ogletree Deakins extensive and detailed discussion article at http://blog.ogletreedeakins.com/minnesota-supreme-court-refuses-to-expand-exception-to-employment-at-will-doctrine/?utm_source=rss&utm_medium=rss&utm_campaign=minnesota-supreme-court-refuses-to-expand-exception-to-employment-at-will-doctrine.

Summary by its supreme court:

Respondent Hannon Security Services (“Hannon”) terminated appellant Jane Kay Dukowitz from her position as a security officer. In this appeal, Dukowitz presents two legal questions for our consideration. The first question is whether the public-policy exception to the employment-at-will rule applies to a termination resulting from an employee’s application for unemployment benefits . The second question is whether a district court has discretion to consider a non-prevailing party’s status as an indigent litigant when it awards costs and disbursements to a prevailing party in a civil action. Because we conclude that the public-policy exception to the employment-at-will rule does not apply in this case and that Minn. Stat. § 549.04, subd. 1 (2012), does not permit a court to consider a non-prevailing party’s indigent status, we affirm. 

· Unions: “shift work schedule”
· appeal and error: standard of review

· civil procedure: failure to state a claim - Rule 1-012(B)(6) NMRA
· constitutional law:
· New Mexico constitution,

· general

· employment law: labor unions

· government: public employees

· judgment: declaratory judgment

· statutes:
· interpretation:

· prospective application

· legislative intent,

· rules of construction

Jurisdiction: New Mexico

American Federation of State, County and Municipal Employees Council 18, AFL-CIO, CLC, v. State of New Mexico, New Mexico State Personnel Board, et al., 2013-NMCA-106; http://www.nmcompcomm.us/nmcases/NMCA/2013/13ca-106.pdf  53.3 SBB 30 (NMCA, 1/15/14) [enhanced lexis.com version].

Summary by the appellate court:

{1} The American Federation of State, County and Municipal Employees Council 18, AFL-CIO, CLC (the Union) appeals from the Rule 1-012(B)(6) NMRA dismissal of its action seeking declaratory and injunctive relief against the New Mexico State Personnel Board and Sandra Perez, the Board Director, (collectively, the Board). The action arises from the Board’s adoption of a regulation defining the contract phrase, “shift work schedule” that is in Article 21, Section 5 of a collective bargaining agreement between the Union and the State of New Mexico (the Agreement). In its action, the Union asserted that the regulation violated the Contract Clauses of the United States and New Mexico Constitutions. The district court agreed with the Board that the regulation was “prospective” in its application and therefore did not impair the Agreement and run afoul of the Contract Clauses. The court dismissed the case under Rule 1-012(B)(6), holding that the Union had not stated a claim on which relief could be granted. We hold that the complaint stated a claim on which relief could be granted and reverse the district court’s ruling. 
Title VII, PDA: policy, medical restrictions – accommodation
– failure, pretext – summary judgment

Jurisdiction: 6th Circuit

Latowski v. Northwoods Nursing Ctr., No. 12-2408 (6th Cir., 12/23/13, unpublished); http://pacer.ca6.uscourts.gov/cgi-bin/reports.pl?CASENUM=12-2408&puid=; 2013 BL 352840 [enhanced lexis.com version].

The employer’s policy of accommodating medical restrictions limited itself to conditions arising only from conditions related to work. Recent law extends conditions to conditions other than those related to the workplace. Summary judgment in favor of the employer was reversed and remanded for full trial.

Wage and Hour: unemployment insurance benefits – exclusion

Jurisdiction: Tennessee
Westgate Smoky Mountains at Gatlinburg v. Phillips, et al., No. E2011-02538-SC-R11-CV (TNSC, 12/23/13); http://www.tsc.state.tn.us/sites/default/files/westgateopn_0.pdf [enhanced lexis.com version].

This licensed time-share salesperson was not covered by the Tennessee Employment Security Law because she was a “licensed real estate agent”, which is a classification excluded from that law.

NLRB: D. R. Horton, arbitration agreement, class action – collective action, Federal Arbitration Act (FAA), unfair labor practice (ULP), clarify rights
Jurisdiction: 5th Circuit
D.R. Horton, Incorporated, v. National Labor Relations Board, No. 12-60031 (5th Cir., 12/3/13):

· http://www.ca5.uscourts.gov/opinions%5Cpub%5C12/12-60031-CV0.pdf.

· Brody and Associates article at http://brodyandassociates.com/class-action-waivers-in-arbitration-agreements-enforceable-says-fifth-circuit/ [enhanced lexis.com version].

Joining other circuits in rejecting the D. R. Horton decision by the NLRB, the appellate court summary states:

The National Labor Relations Board held that D.R. Horton, Inc. had violated the National Labor Relations Act by requiring its employees to sign an arbitration agreement that, among other things, prohibited an employee from pursuing claims in a collective or class action. On petition for review, we disagree and conclude that the Board’s decision did not give proper weight to the Federal Arbitration Act. We uphold the Board, though, on requiring Horton to clarify with its employees that the arbitration agreement did not eliminate their rights to pursue claims of unfair labor practices with the Board

Free Speech: advertisement – “currently employed”, statute – N .J.S.A. § 34:8B-1

Jurisdiction: New Jersey

New Jersey Dep’t of Labor and Workforce Dev. v. Crest Ultrasonics et al., No. A-0417-12T4 (N.J. App. Div., 1/7/14) [enhanced lexis.com version].

· http://www.judiciary.state.nj.us/opinions/a0417-12.pdf.

· Jackson Lewis article at http://www.jacksonlewis.com/resources.php?NewsID=4714.

Advertisements by the New Jersey Department of Labor and Workforce Development stating that applicants “must currently be employed did not infringe on a constitutional right to free speech.

Summary by the appellate court:

In this case of first impression, appellants challenge the constitutionality of N.J.S.A. 34:8B - 1, a measure the Legislature enacted in 2011 after the Governor ' s conditional veto of a more sweeping version of the proposed law. Subject to certain exceptions that do not apply here, the statute bars employer s seeking to fill job vacancies in this State from purposefully or knowingly publishing advertisement s stating that job applicants must be currently employed in order for their applications to be accepted, considered, or reviewed. 

Litigation: jury instruction – retaliation – motivation, prejudicial error, adverse employment action – termination, new trial

Jurisdiction: California

Mendoza v Western Medical Center Santa Ana et al., No. G047394 (Cal.App.Ct.Dist.4,Div.3, 1/14/14) [enhanced lexis.com version]:

· http://www.courts.ca.gov/opinions/documents/G047394.PDF.

· Shaw Valenza article at http://shawvalenza.blogspot.com/2014/01/court-of-appeal-addresses-motivation-in.html .

Pertinent rationale of the appellate court:

It is therefore clear that the court erred in its instruction of the jury. The court should have instructed the jury to determine whether Mendoza’s report of sexual harassment was a substantial motivating reason for Mendoza’s discharge. Following Harris and Alamo, we conclude this error was prejudicial. The jury’s verdict in favor of Mendoza was extremely close (a nine to three vote). No other instructions provided to the jury could have cured the erroneous instruction with regard to the contested element. Viewing the evidence “in the light most favorable” to defendants (Huffman v. Interstate Brands Corp. (2004) 121 Cal.App.4th 679, 692), there is a reasonable probability that the instructional error prejudicially affected the verdict.

FLSA, NM MWA: overtime
· wage and hour – overtime, two jobs, lost-time payments policy, employment status – volunteer – not economically dependent, FLSA, New Mexico Minimum Wage Act
· evidence – objective totality of circumstances

Jurisdiction: 10th Circuit, New Mexico

Padilla v. American Federation of State, County and Municipal Employees, Council 18 (10th Cir., 1/3/14); http://www.ca6.uscourts.gov/opinions.pdf/13a1047n-06.pdf; http://www.ca10.uscourts.gov/opinions/13/13-2080.pdf [enhanced lexis.com version].  
The plaintiff worked for the city Water Authority and also provided services for the union, which together amounted to more than 40 hours a week. His wage and hour overtime claim failed because he was not an employee of the union, but rather a volunteer.

Summary by the appellate courtAndrew Padilla appeals from the district court’s grant of summary judgment in favor of Defendant American Federation of State, County and Municipal Employees (“AFSCME”), Council 18 (“Council 18”) on his claims for violations of the Fair Labor Standards Act (“FLSA”) and the New Mexico Minimum Wage Act (“NMMWA”). 
Reasoning of the trial court:

· Padilla was a volunteer and not an “employee” of Council 18:

· When considering that question, he was not economically dependent on Council 18 and did not receive wages for his services.

· The city’s Lost Time Policy was the source of payments to him, and he could not have expected to receive wages  from Council 18, because that time was paid by the Water Authority.

· The applicable evidentiary test is the totality of circumstances based on objective facts of “economic reality” test  to determine if he was a  statutory employee under the  FLSA, such as:

· Council 18 did not  exert control over his services, including his schedule and the amount of time  spent on his presidential duties, and,

· it did not hire or fire him.

Adverse Employment Action:
· legal theories: wrongful termination – timing, retaliation – reporting independent contractor misclassification, unfair business practices, invasion of privacy

· evidence: McDonnell Douglas framework – pretext
· procedure: summary judgment
Jurisdiction: California

Redeker v. Collateral Specialists Inc., No. A136291 (Cal.Ct.App.1st,4th, 11/ 4/13, unpublished)

http://www.courts.ca.gov/opinions/nonpub/A136291.PDF [enhanced lexis.com version].

The employer claimed it fired Redeker because he violated his confidentiality agreement, and Redeker contended that was a pretext to hide retaliatory termination in violation of public policy. The appellate court found that was a triable issue of fact because the firing occurred soon after he contacted government agencies with allegations that the employer had misclassified some workers as independent contractors and he was continuing his search on that matter.

Summary by the appellate courtJames A. Redeker brought this case against his former employer, Collateral Specialists Inc. (CSI ), for wrongful termination in violation of public policy and Labor Code section 1102.5 , unfair business practices, and invasion of privacy. In this appeal, he challenges the trial court’s order granting CSI summary judgment. We affirm summary adjudication of Redeker’s claim for invasion of privacy, but we reverse summary adjudication of his other three claims. 
Read the opinion at pp. 6-7 for a description of how the McDonnell Douglas evidentiary framework for order of proof may vary depending on the legal theory and facts involved. 

Title VII – PDA, ADA, FMLA: pregnancy, remarks, reasonable accommodation, leave, adverse employment action – termination of employment

Jurisdiction: 6th Circuit

Latowski v. Northwoods Nursing Center, No.12-2408 (6th Cir., 12/23/13, not recommended for full-text publication); http://www.employmentlawmatters.net/uploads/file/12-23-13%206thCir%20light%20duty%20issue%20for%20pregnant%20CNA.pdf [enhanced lexis.com version].

Summary by the appellate court:

This case stems from the termination of Jennifer Latowski, a certified nursing assistant (“CNA”), after her physician imposed a lifting restriction during her pregnancy. Latowski alleged violations of Title VII of the Civil Rights Act of 1991 (“Title VII”), as amended by the Pregnancy Discrimination Act (“PDA”), 42 U.S.C. § 2000e, the Americans with Disabilities Act (“ADA” ), 42 U.S.C. §§ 12101 et seq., the Family and Medical Leave Act (“FMLA”), 29 U.S.C. § 2615, and related state claims. She argued that her employer, Northwoods Nursing Center (“North Woods”), discriminated against her by requiring her to obtain a doctor’s note stating she had no work restrictions when it learned she was pregnant and terminating her when her doctor imposed a restriction. The district court granted summary judgment in favor of North Woods. We find sufficient evidence that North Woods discriminated against Latowski on the basis of her pregnancy, and therefore we REVERSE the district court’s grant of summary judgment as to Latowski’s pregnancy discrimination claims. We find no evidence that North Woods discriminated on another basis or otherwise interfered with her statutory rights, and therefore we AFFIRM the district court’s grant of summary judgment as to Latowski’s disability discrimination and FMLA interference claims. 

Wage and Hour: Sunday premium pay, back pay, penalty, Department of Labor and Training (DOLT/DLT) regulations
Jurisdiction: Rhode Island

Clarification of the state’s Sunday premium pay laws and regulations.

Resources:

· Park Row Properties, Ltd./Metropark, v. Rhode Island Department of Labor and Training, Labor Standards Division, C.A. No. PC 2011-5077 (State of Rhode Island and Providence Plantations, 11/15/13); http://www.courts.ri.gov/Courts/SuperiorCourt/DecisionsOrders/decisions/11-5077-11-15.pdf [enhanced lexis.com version].
· Ogletree Deakins law firm article at http://blog.ogletreedeakins.com/rhode-island-court-clarifies-sunday-premium-pay-laws-holds-employer-liable-for-back-pay-and-assesses-penalty/?utm_source=rss&utm_medium=rss&utm_campaign=rhode-island-court-clarifies-sunday-premium-pay-laws-holds-employer-liable-for-back-pay-and-assesses-penalty.

SUPPLEMENTAL DECISION
 CARNES , J. Park Row Properties, Ltd./ Metropark (Appellant or Park Row) challenges a decision by the Rhode Island Department of Labor and Training ( DLT or Department), after remand, finding Park Row liable for back wages to George Klanian ( Mr. Klanian or Claimant ) and Carlo Acquisto (Mr. Acquisto or Claimant) (collectively Claimants). Jurisdiction is pursuant to G.L. 1956 § § 25 - 3 - 5 and 42 - 35 - 15. 

Litigation: settlement agreement, drafting, emotional distress, U.S. Tax Court –taxability

Jurisdiction: All

· Sharp v. Commisioner, TC Memo No. 2013-290 (12/23/13): http://www.ustaxcourt.gov/InOpHistoric/sharpmemo.kroupa.TCM.WPD.pdf [enhanced lexis.com version].

· Littler Mendelson law firm articles at:

· http://www.littler.com/publication-press/publication/us-tax-court-decision-shows-importance-carefully-drafting-settlement-a and

·  http://www.littler.com/publication-press/publication/us-tax-court-decision-shows-importance-carefully-drafting-settlement-a#sthash.ubvSAZqg.dpuf.

The taxpayer was held to be liable for taxes on her settlement involving emotional distress. Litigators need to be very careful when drafting settlement agreements, and reading this case and the articles is important.

Litigation: 42 U.S.C. § 1983, 42 U.S.C. §1981, and 42 U.S.C. § 2000d, bodily injury – torts – not contracts, disparate treatment, no similarly situated comparator

Jurisdiction: 10th Circuit

Buhendwa v. Regional Transportation District, No. 13-1220 (10th Cir., 1/7/14); http://www.ca10.uscourts.gov/opinions/13/13-1220.pdf [enhanced lexis.com version].

This case appears to involve a pedestrian or passenger rather than an employee who claimed three injuries over the years in bus accidents. Madina Buhendwa claimed the Transportation District had paid for medical treatment for white victims and refused to pay for her treatment because she is black. It is only included here on the chance that the laws and rulings involved might be of some value in an employment case.

Summary of the pertinent parts of the opinion [edited for ease of reading]:

· Under § 1983, the Plaintiff can recover only if the legal violation involved the federal constitution or federal law. * * * Here the violation is said to involve the right to equal protection. This right is protected by the Fourteenth Amendment, but applies only when the difference in treatment involves individuals who are similarly situated. * * * Ms. Buhendwa has not alleged facts indicating similarities with any of the white individuals allegedly reimbursed by the Transportation District. As a result, Ms. Buhendwa has not pled a plausible basis for relief on her equal-protection claim under § 1983.

· 42 U.S.C. § 1981:  Ms. Buhendwa also invokes 42 U.S.C. § 1981, which prohibits discrimination in the performance of contracts. * * * Instead, she claims that the transportation District refused to pay when it injured her through tortious acts. These tortious acts do not involve contracts; they involve torts. Thus, the district court correctly dismissed the § 1981 claim.
· 42 U.S.C. § 2000d: Ms. Buhendwa also invokes 42 U.S.C.§ 2000d, which prohibits discrimination based on race. As discussed above, Ms. Buhendwa has not alleged enough factual matter to state a plausible claim of racial discrimination. Thus, the district court correctly dismissed the § 2000d claim.
Litigation: EEOC – statutory conciliation requirement – unsuccessful effort, no affirmative defense
Jurisdiction: 7th Circuit

EEOC v. Mach Mining, LLC, No. 13-2456 (7th Cir., 12/20/13) [enhanced lexis.com version]:

· http://media.ca7.uscourts.gov/cgi-bin/rssExec.pl?Submit=Display&Path=Y2013/D12-20/C:13-2456:J:Hamilton:aut:T:fnOp:N:1262102:S:0.

· Jackson Lewis  law firm article at http://www.jacksonlewis.com/resources.php?NewsID=4697.

· JD Supra Business Advisor article at http://www.jdsupra.com/legalnews/is-conciliation-just-another-hoop-or-mus-49434/.

· Littler Mendelson article at http://www.littler.com/publication-press/publication/seventh-circuit-holds-failure-conciliate-not-defense-available-employe
Differing with the 2nd, 4th, 5th, 6th and 10th Circuits, the 7th Circuit ruled that statutory language directing the EEOC to negotiate before suing does not necessarily provide an affirmative defense for employers who have allegedly violated Title VII:

Applicable law:

     The EEOC’s enforcement procedures under Title VII are spelled out in section 706 of the Civil Rights Act of 1964 as amended. 42 U.S.C. § 2000e-5. The process begins when the agency receives a charge of discrimination from an aggrieved employee or a Commission member. It then must notify the employer and investigate whether reasonable cause exists to support the allegations.

Procedural history:

     The EEOC received a charge of discrimination in early 2008 from a woman who claimed Mach Mining had denied a number of her applications for coal mining jobs because of her gender. After investigating the charge, the agency determined there was reasonable cause to believe Mach Mining had discriminated against a class of female job applicants at its mine near Johnston City, Illinois. In late 2010, the EEOC notified the company of its intention to begin informal conciliation. The parties discussed possible resolution but did not reach an agreement. In September 2011, the EEOC told Mach Mining that it had determined the conciliation process had been unsuccessful and that further efforts would be futile. The EEOC filed its complaint in the district court two weeks later . There is no challenge here to the facial sufficiency of these documents. See EEOC v. Shell Oil Co., 466 U.S. 54, 81 (1984).

     Mach Mining’s answer denied unlawful discrimination and asserted several affirmative defenses. The only defense relevant to this appeal is the allegation that the suit should be dismissed because the EEOC failed to conciliate in good faith. 

decision: The court found that conciliation was not mandatory, only that the EEOC needed to exert its best efforts to resolve controversies before commencing litigation, and that it had in this instance:

     We therefore disagree with our colleagues in other circuits and hold that the statutory directive to the EEOC to negotiate first and sue later does not implicitly create a defense for employers who have allegedly violated Title VII.
Resources for resolving an EEOC charge:

· http://www.eeoc.gov/employers/resolving.cfm.

· http://smallbusiness.chron.com/eeoc-conciliation-36328.html.

Gender: same-sex marriage, constitutional law – equal protection – due process, trial court ruling
Jurisdiction: Utah, 9th Circuit

Kitchen v. Herbert, No. 2:13-cv-217 (D.UT, 12/20/13) [enhanced lexis.com version]:

· Legal Eagle™ URL link to the trial court’s Memorandum Decision  and Order at http://www.leagle.com/decision/In%20FDCO%2020131223C63.

· Jackson Lewis law firm article at http://www.jacksonlewis.com/resources.php?NewsID=4698.

The trial court held that:

     Applying the law as it is required to do, the court holds that Utah's prohibition on same-sex marriage conflicts with the United States Constitution's guarantees of equal protection and due process under the law. The State's current laws deny its gay and lesbian citizens their fundamental right to marry and, in so doing, demean the dignity of these same-sex couples for no rational reason. Accordingly, the court finds that these laws are unconstitutional.
[Anticipate an appeal to the 9th Circuit Court, so probably this is not a final ruling. Here is a brief review of some law and procedure in these instances:

· A trial court ruling is limited to binding the parties to the litigation, and

· an appellate opinion is controlling law for all courts within the jurisdiction of that court of appeals. 

· When the issues are as socially important as those in these kinds of cases are, further appeal to the United States Supreme Court can be expected.

· Typical major litigation (both federal and state) steps are:

· trial court – witnesses, exhibits, etc., 

· appellate circuit court – review on the trial record – not a new trial,

· supreme court – review on the trial record – not a new trial.

· Also, when various appellate circuit courts have made conflicting rulings, often the Supreme Court may accept them on a motion for a Writ of Certiorari to resolve the conflict, and that then becomes “the law of the land”.]

Damages: adverse employment action – wrongful termination – violation of public policy, intentional infliction of emotional distress, discrimination – national origin, mitigation, jury instruction – whether “new position was substantially inferior to plaintiff's former position?”
Jurisdiction: California

Villacorta v. CEMEX Cement, Inc., No. E054329 (Cal.App.4th.Div2, 12/11/13); http://scholar.google.com/scholar_case?case=15936950929901969455&hl=en&as_sdt=6&as_vis=1&oi=scholarr [enhanced lexis.com version].

This is unusual case is noted for an unusual award of damages for wrongful termination of employment:

Alfredo Villacorta (Villacorta) sued Cemex Cement, Inc. (Cemex) for (1) wrongful termination in violation of public policy, (2) intentional infliction of emotional distress, and (3) national origin discrimination. During closing argument, Villacorta's trial attorney asserted Villacorta suffered $44,000 in lost wages as a result of the wrongful termination. The jury awarded Villacorta $198,000 for lost wages, but nothing for the other two causes of action. Cemex moved for a new trial and/or judgment notwithstanding the verdict (JNOV) due, in part, to substantial evidence not supporting the damages award. The trial court denied Cemex's motions. Cemex contends the trial court erred by denying the JNOV motion because substantial evidence does not support a lost wage award of $198,000. Cemex also contends the trial court erred by not reducing the damage award because the award was excessive. We affirm the judgment.

Read the Shaw Valenza law firm article at http://shawvalenza.blogspot.com/2013/12/court-of-appeal-wages-earned-at.html for a discussion of Wages Earned at "Inferior" Job Do Not Count as "Mitigation" of Damages.
Arbitration: collective bargaining agreement (CBA), litigation – waiver, sole remedy – clear and unmistakable statement

Jurisdiction: California

Volpei v. County of Ventura, No. B243954 (Cal.App. 2nd.6th, 11/7/13); 

http://www.courts.ca.gov/opinions/documents/B243954.PDF [enhanced lexis.com version].

The arbitration provision of the CBA did not clearly and unmistakably state that arbitration was the sole remedy for federal and state statutory claims, the California FEHA in this case:

An employee is a member of a union whose collective bargaining agreement provides that the union may submit a grievance to arbitration. Here we conclude that this provision does not preclude the employee with a statutory grievance against his employer from filing a judicial action.

The County of Ventura (County) appeals from an order denying its petition to compel arbitration of Mark D. Volpei's claims for retaliation, harassment and discrimination under the California Fair Employment and Housing Act (FEHA). (Gov. Code, § 12940 et seq.) We conclude that Volpei is not bound to arbitrate his claims under the terms of a memorandum of agreement (MOA) between the County and his bargaining representative, the Ventura County Deputy Sheriffs' Association (Association), because the MOA does not provide for a clear and unmistakable waiver of Volpei's right to a judicial forum for his statutory discrimination claims. We affirm. 

Public Sector, Title VII: sexual harassment, adverse employment action – rehire, retaliation
· constitutional law: First Amendment, Fourteenth Amendment

· statutory law: Whistleblower – Utah

· evidence: exclusion of testimony – disciplinary hearing

· litigation: summary judgment - genuine issues of material fact
Jurisdiction: 10th Circuit, Utah

Eisenhour v. Weber County, et al., No. 12-4190 (10th Cir., 12/31/13); http://www.ca10.uscourts.gov/opinions/12/12-4190.pdf [enhanced lexis.com version].

Summary by the appellate court:

     Marcia Eisenhour sued Weber County, three of its county commissioners, and a state judge. According to Ms. Eisenhour, the judge (Craig Storey) sexually harassed her and the County retaliated against her for reporting the harassment. She claimed violations of Utah’s Whistleblower Act, the First Amendment, the Fourteenth Amendment’s Due Process and Equal Protection Clauses, and Title VII. The district court granted summary judgment to the defendants on all claims.
     Ms. Eisenhour challenges this ruling and the district court’s exclusion of her testimony on disciplinary proceedings involving the judge. We affirm: (1) the exclusion of Ms. Eisenhour’s testimony during the disciplinary proceedings involving Judge Storey, and (2) the award of summary judgment on the claims against the County for violation of the Fourteenth Amendment’s Equal Protection and Due Process Clauses, liability under Title VII, and violation of the Whistleblower Act relating to the refusal to rehire her. But, we conclude that genuine issues of material fact existed on: (1) the claim against the County under the Whistleblower Act and the First Amendment claim based on closing of the Justice Court, and (2) the claims against Judge Storey based on the Fourteenth Amendment’s Equal Protection Clause. Accordingly, on these claims, we reverse the award of summary judgment. 

Union: union activities, leadership issues, performance issues – disparate discipline, First Amendment – qualified immunity, 42 U.S.C. § 1983 – acting under color of state law, adverse employment action – termination – consistently positive performance reviews, summary judgment reversed
Jurisdiction: 10th Circuit

Cillo, et al., v. City of Greenwood Village, et al., No. 12-1395 (10th Cir., 12/31/13); 

http://www.ca10.uscourts.gov/opinions/12/12-1395.pdf [enhanced lexis.com version].

Complex questions of law and fact abound in this case, so briefing it would be anything but brief. The appellate court examined the case in thirty-two pages of discussion before remanding it back to the trial court for further proceedings consistent with the opinion’s detailed analysis and discussion. As such, practitioners in this area of the law should read the entire opinion. 

Summary by the appellate court:

The City of Greenwood Village, Colorado, (“the City”) fired Police Sergeant Patrick Cillo after an incident involving officers under his command. Sgt. Cillo alleges the City’s real motive for firing him was opposition to the union chapter he led. Sgt. Cillo and his union sued the City and three individual defendants—Police Chief Donnie Perry, Lieutenant Joseph Harvey, and City Manager James Sanderson (collectively “Defendants”). The district court granted summary judgment for Defendants on all claims. Exercising jurisdiction under 28 U. S.C. § 1291, we reverse and remand for further proceedings. 
Public Sector: drug test, Fourth Amendment – search and seizure – reasonable grounds – personal animosity – vendetta

Jurisdiction: 11th Circuit trial court

Hudson v. City of Rivera Beach, No. 12-80870 (U.S.D.C.S.D.FL, 

http://www.jacksonlewis.com/media/pnc/6/media.2536.pdf [enhanced lexis.com version].

This case is a reminder that:

· Public sector employees are protected by constitutional rights [not usually available to private sector employees], and

· searches and seizures must be based on reasonable suspicion [not personal reasons].

Extensive Jackson Lewis law firm article thoroughly discussing the case and considerations at http://www.jacksonlewis.com/resources.php?NewsID=4700.

Gender: same-sex marriage, civil unions, discrimination, benefits, employment status, government services

· constitutional law: due process, equal protection

· discrimination: sexual orientation, gay/lesbian/transgender

Jurisdiction: New Mexico

Griego v. Oliver, No. SC34,306, 2013-NMSC-___ (NMSC12/19/13); Select from slip opinion list at http://www.nmcompcomm.us/nmcases/NMSCSlip.aspx [enhanced lexis.com version]
Same-sex marriage is constitutional in New Mexico. This is a complex opinion of thirty-one pages of analysis, discussion and rulings. The number of parties is extensive, as are the number of amicus (“friend of the court” advisory) briefs.  As such, it needs to be studied in its entirety. Human resources and employment law practitioners will see that numerous areas of the workplace will be affected by it, and the list of tags above likely is incomplete.

Here is an excerpt from an early part of the opinion:

. . . [W]hen litigants allege that the government has unconstitutionally interfered with a right protected by the Bill of Rights, or has unconstitutionally discriminated against them, courts must decide the merits of the allegation. If proven, courts must safeguard constitutional rights and order an end to the discriminatory treatment.

In a few words, here is the substance of the ruling:

Denying same-gender couples the right to marry and thus depriving them and their families of the rights, protections and responsibilities of civil marriage violates the equality demanded by the equal protection clause of the New Mexico Constitution.

Benefits: public sector, Educational Retirement Act (ERA), pensions, cost of living (COLA), reductions, constitution
Jurisdiction: New Mexico

Barlett, et al., v. Cameron, et al, No. 34,210, 2013-NMSC-___ (12/19/13); Select from slip opinion list at http://www.nmcompcomm.us/nmcases/nmsc/slips/SC34,210.pdf [enhanced lexis.com version].

Summary by the court:

   {1} Petitioners are retired teachers, professors and other public education employees (collectively, Retirees) who seek a writ of mandamus against the New Mexico Education Retirement Board (ERB), which administers their retirement plan under the Educational Retirement Act (ERA). See NMSA 1978, § 22-11-6 (2011) (describing the powers and duties of the ERB); see also NMSA 1978, §§ 22-11-11 to -15 (2011) (describing the educational retirement fund). Retirees seek to compel the ERB to pay them an annual cost-of-living adjustment (COLA) to their retirement benefits, calculated according to the statutes “ in effect at the time of Petitioners’ date of maturity of their rights,” instead of the current statutes as recently modified by our Legislature.  
   {2} In requesting this writ, Retirees challenge the constitutionality of a recent legislative amendment that reduces the future amounts all educational retirees might receive as a COLA. See NMSA 1978, § 22-11-31 (2013). Essentially, the narrow question before this Court is whether the New Mexico Constitution grants Retirees a right to an annual cost-of-living adjustment to their retirement benefit, based on the COLA formula in effect on the date of their retirement, for the entirety of their retirement. For the reasons discussed below, we conclude that the New Mexico Constitution affords Retirees no such right, and accordingly we deny the writ of mandamus. 

ADA: litigation, jurisdiction – number of employees - AmeriCorps volunteers - living allowance – not a wage, discrimination, retaliation – dismiss without prejudice, misconduct

Jurisdiction: 10th Circuit

Self v. I Have A Dream Foundation-Colorado, No. 13-1090 (10th Cir., 12/20/13); http://www.ca10.uscourts.gov/opinions/13/13-1090.pdf [enhanced lexis.com version].

Summary by the appellate court:

Pro se plaintiff Donita L. Self sued her former employer under the Americans with Disabilities Act, alleging discrimination and retaliation. The district court granted the employer’s dispositive motion, and Ms. Self appealed. We affirm on the discrimination claim. On the retaliation claim, we vacate the award of summary judgment and remand for the district court to order dismissal without prejudice. 
Background:

Ms. Self worked for the Colorado I Have A Dream Foundation from 2000 until 2008, when she was fired. After the fi ring, she filed a charge with the Equal Employment Opportunity Commission, which issued her a right-to-sue letter. Ms. Self then began the present action.
The Foundation filed a motion to dismiss or, in the alternative, a motion for summary judgment. In these motions, the Foundation argued that: (1) It did not qualify as an “employer” under the Americans with Disabilities Act because it had fewer than fifteen employees, (2) Ms. Self did not exhaust her retaliation claim because she had omitted retaliation in her EEOC charge, and (3) Ms. Self did not sufficiently allege discrimination based on a disability.
The district court granted the motions, concluding that: (1) the ADA did not apply because the Foundation had fewer than fifteen employees, and (2) the retaliation claim was not administratively exhausted. Both conclusions are challenged in this appeal. In addition, Ms. Self argues that opposing counsel committed misconduct 
Title VII, ADEA: adverse employment action, difficult coworker, performance improvement plan (PIP), deficient performance, evidence – McDonnell Douglas framework – no prima facie discrimination shown – legitimate nondiscriminatory reasons, summary judgment dismissal affirmed

Jurisdiction: 10th Circuit

Zoutomou v. Kennecott Utah Copper, No. 13-4064 (10th Cir., 12/23/13); http://www.ca10.uscourts.gov/opinions/13/13-4064.pdf [enhanced lexis.com version].

This employee’s technical competence could not make up for his obnoxious personality and deficient interpersonal skills. The employer had a legitimate, valid business reason for terminating his employment.

Fraud, Qui Tam: litigation - False Claims Act (FCA), pleading – fraud - particularity, adverse employment action, dismissal
Jurisdiction: 1st Circuit

U.S. ex rel. Helen Ge, M.D. v. Takeda Pharmaceutical Company Limited, et al., No. 13-1088 (1st Cir., 12/6/13); http://media.ca1.uscourts.gov/cgi-bin/getopn.pl?OPINION=13-1088P.01A [enhanced lexis.com version].

Briefly, Dr. Ge claimed that Takeda terminated her employment because she complained about improper reporting of “adverse events” related to several drugs that Takeda sold. The federal trial court:

· dismissed her qui tam actions brought under the federal False Claims Act (FCA) because she failed to plead fraud with particularity, and

· affirmed the denial of her requests to amend her complaints.

This summary by the appellate court nicely describes the case:

         LYNCH, Chief Judge. In June 2010 Dr. Helen Ge originally filed these two qui tam actions against her former employer, Takeda Pharmaceutical Company Ltd. and its subsidiary Takeda Pharmaceutical North America, Inc. (collectively, "Takeda"), under the federal False Claims Act ("FCA"), 31 U.S.C. § 3729 et seq., and various analogous state statutes. The two actions concern different drugs. She has since amended each of her complaints twice. The United States has declined to enter the case as a party. In a successful qui tam action, the relator collects a portion of the award to the government regardless of whether the government intervenes. See United States ex rel. Duxbury v. Ortho Biotech Prods., L.P. ("Duxbury I"), 579 F.3d 13, 16 (1st Cir. 2009).

         Dr. Ge has alleged in her second amended complaints that Takeda had failed to disclose adequately the risks associated with four of its drugs and generally that this failure resulted in the submission of false claims by various third-party patients and physicians for government payment through, for example, Medicare or Medicaid reimbursement.

         On Takeda's motions to dismiss, the district court dismissed both of Dr. Ge's actions under Federal Rule of Civil Procedure 9(b) for failure to plead fraud with particularity and, in addition, under Federal Rule of Civil Procedure 12(b)(6) for failure to state a claim. United States ex rel. Ge v. Takeda Pharm. Co. Ltd., Nos. 10-11043-FDS, 11-10343-FDS, 2012 WL 5398564 (D. Mass. Nov. 1, 2012). Dr. Ge proposed to amend the second amended complaint yet again, asserting still more theories of FCA liability. The district court declined to allow further amendment.

         Dr. Ge now appeals, making three levels of arguments: (1) as to the Rule 9(b) dismissal, that her complaints contain sufficient allegations concerning "the who, what, where, and when" of Takeda's misconduct to satisfy Rule 9(b)'s particularity requirement, see Duxbury I, 579 F.3d at 30 (quoting Rodi v. S. New Eng. of Law, 389 F.3d 5, 15 (1st Cir. 2004)) (internal quotation mark omitted), (2) the district court abused its discretion in rejecting without opinion two requests, one pre-judgment and one post-judgment, by Dr. Ge to amend her complaints again, and (3) as to Rule 12(b)(6), that the district court's analysis relies on an overly restrictive conception of FCA liability.

         This opinion concerns the first two arguments. We affirm the district court on its Rule 9(b) and denial of amendment rulings, and do not reach the 12(b)(6) issue.

Wage and Hour: unpaid bonus, oral promises, fraud, promissory fraud, breach of contract, promissory estoppel
Jurisdiction: California

Moncada et al. v. West Coast Quartz Corp. et al., No. H036728 (Cal.Ct.App.6th, 11/22/13, unpublished); http://www.courts.ca.gov/opinions/nonpub/H036728.PDF [enhanced lexis.com version].

Plaintiffs alleged they had remained with the employer because shareholders made oral promises to pay a bonus after completion of sale of the company. The bonus was not paid.

Litigation:

· Successful allegations: promissory fraud (concealment), breach of contract and promissory estoppel.

· Unsuccessful allegations: intentional infliction of emotional distress, negligent misrepresentation, and equitable estoppel.

Summary by the appellate court:


This case involves a dispute between former employees of a company and the company’s sole shareholders over a promised retirement bonus that was never paid.

Plaintiffs, Irma Moncada, Randy Morris and Everardo Serrano, worked for West Coast Quartz Corporation (West Coast). Defendants Paul Maloney and Nancy Tkalcevic were the owners and sole shareholders of West Coast. Defendants were preparing to sell West Coast, and wanted plaintiffs to continue to work for the company until the sale was complete. To accomplish that end, defendants repeatedly promised plaintiffs that if they continued to work for West Coast until the sale, they would be paid a bonus from the sale proceeds that would be sufficient for them to retire. Plaintiffs remained at West Coast for five years following defendants‟ initial promise of the retirement bonus, rejecting job offers from other companies, and opportunities to move out of the area. When defendants sold West Coast in 2009 for approximately $30 million, they did not pay plaintiffs the promised bonus.
Wage and Hour, Litigation: class action – common issues, pre-shift work
Jurisdiction: California

Jones et al. v. Farmers Ins. Exchange, No. B237765 (Cal. Ct. App. Nov. 26, 2013); http://www.courts.ca.gov/opinions/documents/B237765.PDF [enhanced lexis.com version].

Class actions need to have common issues of law and fact, and the appellate court found there were in this case.

Summary by the appellate court:

Kwesi Jones, on behalf of himself and others similarly situated (collectively Plaintiffs), filed a class action complaint against Farmers Insurance Exchange (Farmers) alleging wage and hour violations. Plaintiffs appeal the denial of their motion for class certification and the striking of their amended class certification motion. They contend the trial court erred in concluding that common issues of law or fact do not predominate over individual issues, that class certification would not provide substantial benefits to litigants and the courts, and that Jones cannot adequately represent the class. 

We conclude that common issues do predominate and class certification would provide substantial benefits to litigants and the courts. We also conclude that substantial evidence supports the trial court’s finding that Jones cannot adequately represent the class, and Plaintiffs have shown no prejudicial error in the striking of their amended class certification motion. We therefore will reverse the order denying the class certification motion and remand with directions to (1) allow Plaintiffs leave to file an amended complaint naming a suitable class representative, and (2) grant the motion for class certification if the court approves a class representative. We also will affirm the order striking Plaintiffs’ amended class certification motion. 

ADA, TCHRA: opiate addiction, rehabilitation treatment, current condition, disability, safe harbor – §§ 12114(b)(1) 12114(a), adverse employment action – constructive discharge – resignation requested, wrongful termination, defamation, intentional infliction of emotional distress.
Jurisdiction: Texas

Melendez v. Houston Independent School District, et al., No. 14-12-00946  (14th Cr., 12/5/13):

· http://www.search.txcourts.gov/RetrieveDocument.aspx?DocId=16014&Index=***coa14\Opinion [enhanced lexis.com version]
· http://www.employmentlawmatters.net/uploads/file/12-5-13%20-%20Tx%20App%20-%20painkillers.pdf.

· Ogletree Deakins article at http://www.employmentlawmatters.net/2013/12/articles/ada/participation-in-a-rehabilitation-program-does-not-always-trigger-the-adas-safe-harbor-provision-for-prior-addictions/.

Disability statutory protection depends on current condition and duration of successful recovery. In this case, the duration was only five days. The ADA’s "safe harbor" protection provision does not automatically activate; §§ 12114(b)(1) and 12114(a ) require:

· previous addiction problems,

· successful completion of a supervised drug rehabilitation program, and

· no longer be engaged in the illegal use of drugs for a “significant period of time”.

Earline Melendez was asked to resign after her principal learned of her opiate addiction. Melendez sued for disability discrimination, among other things. She admitted addiction  since 2009  to pain medication for a back injury, use on some occasions at five times the recommended dosage. 

Summary by the appellate court:

Earline Melendez claims that she was forced to resign because of a disability. She sued her former employer, the Houston Independent School District (“HISD”), complaining of unlawful discrimination under the Texas Commission on Human Rights Act (“TCHRA”). Melendez also sued Connie Berger, a principal at HISD, alleging causes of action for wrongful termination, defamation, and intentional infliction of emotional distress. HISD moved for summary judgment, arguing that Melendez was not disabled under the TCHRA . Berger also moved for summary judgment, asserting various affirmative defenses , including a defense that Melendez had failed to exhaust her administrative remedies . The trial court granted summary judgment to both HISD and Berger. We affirm the trial court’s judgment dismissing Melendez’s claims. 

Neither the Texas HRA nor the ADA define a “significant period of time”, but the law firm article provides good factors for practitioners to consider when determining whether to take an adverse employment action. Best employment practices are to make an informed decision – usually by getting expert opinions, which are usually less expensive than litigation.

ERISA: litigation, limitation of action – timing, “proof of loss”, contractual clause, long-term disability (LTD), administrative remedies – exhaustion
Jurisdiction: All

Heimeshoff v. Hartford Life & Accident Insurance Co. No. 12-729 (USSC, 12/16/13):

· http://www.supremecourt.gov/opinions/13pdf/12-729_q8l1.pdf [enhanced lexis.com version].

· Fisher & Phillips, LLP, article at http://www.laborlawyers.com/high-court-limits-timing-of-certain-erisa-claims.

Syllabus by the clerk:

Respondent Hartford Life & Accident Insurance Co. (Hartford) is the administrator of Wal-Mart Stores , Inc.’s (Wal-Mart) Group Long Term Disability Plan (Plan), an employee benefit plan covered by the Employee Retirement Income Security Act of 1974 (ERISA). The Plan’s insurance policy requires any suit to recover benefits pursuant to the judicial review provision in ERISA §502(a)(1)(B), 29 U. S. C. §1132(a)(1)(B), to be filed within three years after “proof of loss” is due. Petitioner Heimeshoff filed a claim for long-term disability benefits with Hartford. After petitioner exhausted the mandatory administrative review process, Hartford issued its final denial. Almost three years after that final denial but more than three years after proof of loss was due, Heimeshoff filed a claim for judicial review pursuant to ERISA §502(a)(1)(B). Hartford and Wal​Mart moved to dismiss on the ground that the claim was untimely. The District Court granted the motion, recognizing that while ERISA does not provide a statute of limitations, the contractual 3-year limitations period was enforceable under applicable State law and Circuit precedent. The Second Circuit affirmed. 

Held: The employer’s limitations provision was enforceable because the time period was reasonable as to when an LTD participant could file a lawsuit under the long-term disability policy. 

FEHA, Title VII: race, discrimination – motive, after-acquired evidence, timing – knowledge
Jurisdiction: California

Horne v. Int’l Union of Painters and Allied Trades, Dist. Council 16, No. A135470 (Cal.Ct.App.1st, 12/3/13); http://www.courts.ca.gov/opinions/documents/A135470.PDF [enhanced lexis.com version].

This Fair Employment and Housing Act case might provide persuasive authority in Title VII cases. Briefly, the applicant was not hired as a union organizer. The employer did not know about that at the time it decided not to hire him. He sued for racial discrimination under the FEHA. Subsequent to the decision not to hire him, evidence revealed that he had a prior criminal conviction:

· he was not qualified in the first place for the job because of a prior criminal conviction, and

· therefore, he did not have a prima facie case showing that he was qualified for the position.

Summary by the appellate court:

     The trial court granted summary judgment to respondent District Council 16 International Union of Painters and Allied Trades on appellant Raymond E. Horne's employment discrimination action. Horne appeals, contending inter alia that the after-acquired evidence doctrine precluded consideration of evidence of the impact of his prior conviction on the issue of his qualification for a union organizer position. The council seeks sanctions from Horne for filing a frivolous appeal.   We deny the request for sanctions and affirm the judgment.

Usually, the after-acquired evidence doctrine would bar evidence of the conviction to prove the employer’s motive for refusing to hire the employee. However, not being qualified trumped his claim of evidence of a discriminatory motive.

Wage and Hour: litigation, class action – managers – overtime – misclassification 
Jurisdiction: California

Martinez et al. v. Joe’s Crab Shack et al., No. B242807 (Cal.Ct.App.22nd, 12/4/13); http://www.courts.ca.gov/opinions/documents/B242807.PDF [enhanced lexis.com version].

According to this appellate court, “class-wide relief remains the preferred method of resolving wage and hour claims, even those in which the facts appear to present difficult issues of proof.”

Its finding was that the trial court erroneously focused on factual issues about how the managers spent their time, rather than on the employer’s policies (which the managers alleged resulted in their misclassification). The appellate court found that the focus of the trial court improperly shifted the burden of proof to the employees.

Summary by the appellate court:

Litigation by class action has long been recognized as a superior method of resolving wage and hour claims in California (see Brinker Restaurant Corp. v. Superior Court (2012) 53 Cal.4th 1004, 1033 (Brinker)), including those seeking redress for unpaid overtime wages. Nonetheless, when confronted with the myriad individual facts asserted by employers in support of the executive exemption as a defense to a wage claim, courts at all levels have struggled to answer the question central to certification of a class — that is, “whether the theory of recovery advanced by the proponents of certification is, as an analytical matter, likely to prove amenable to class treatment.” (Sav-on Drug Stores, Inc. v. Superior Court (2004) 34 Cal.4th 319, 327 (Sav-on); accord, Ghazaryan v. Diva Limousine, Ltd. (2008) 169 Cal.App.4th 1524, 1531.) Here, the trial court , after wrestling with the factual issues raised by Defendants Crab Addison, Inc., Ignite Restaurant Group, Inc. and Landry’s Restaurants, Inc., denied class certification to a putative class consisting of managerial employees allegedly misclassified as exempt on the grounds plaintiffs had failed to establish (a) their claims are typical of the class, (b) they can adequately represent the class, or (c) common questions predominate the class claims such that a class action is the superior means of resolving the litigation. (See Brinker, at p. 1021; Code Civ. Proc. § 382.) We reverse and remand for reconsideration in light of our recent decision in Benton v. Telecom Network Specialists, Inc. (2013) 220 Cal.App.4th 701 (Benton) and our discussion below. 

Adverse Employment Action: handbook, misconduct

· termination of employment: misconduct – falsifying prescriptions, investigation – fairness

· legal theories: handbook – implied covenant of good faith and fair dealing, retaliatory discharge

· evidence: indirect – three-step McDonnell Douglas framework 

Jurisdiction: Alaska

Beach v. Handforth-Kome, No. 6845 (AKSC, 11/29/13); http://www.courtrecords.alaska.gov/webdocs/opinions/ops/sp-6845.pdf [enhanced lexis.com version].

Summary by their Supreme Court:

Michele Beach was fired from her job at Iliuliuk Family and Health Services, a health clinic, when the clinic’s executive director concluded that prescription drug records had been systematically falsified and that Beach was responsible. Beach sued the clinic and its executive director, alleging that they had breached the implied covenant of good faith and fair dealing by conducting an unfair investigation and unlawfully retaliating against Beach for her suggestions about improvements in the clinic’s security systems. The superior court granted summary judgment to the defendants, and Beach appeals. We affirm.

Background and reasoning:
· A patient complained to the employer of possible Vicodin violations.

· Pharmacy officials investigated and found obviously altered drug logs that violated laws and regulations.

· Same for the police investigation.

· The employee’s contentions: 

· she unable to refute the records violations, but she the insisted investigation was unfair in light of her favorable employment record,

· she was not interviewed, but the employee handbook specified conditions for immediate removal, and this was one of the conditions, and thus she not entitled to an interview.

· Additionally, and there was no promise of pre-termination investigation:

We held in Ramsey, as we have held in other cases, that an employer is not required to provide an employee with procedural protections that conflict with those to which they have agreed; “[t]he covenant of good faith cannot be interpreted to prohibit what is expressly permitted by [the parties’] contract.” In this case, it is undisputed that Handforth-Kome and Dr. Baines conducted a methodical review of the records necessary to allow them to reach a reasonable conclusion about what had happened and who was responsible for it. Once they had discovered grounds for Beach’s immediate dismissal as described in the handbook, the implied covenant of good faith and fair dealing did not require them to give her additional procedural protections.

· Retaliation was also rejected:

The superior court rejected Beach’s retaliation theory on three alternative grounds. It held first that her complaints about security procedures were not protected activity, and second, even if the complaints were protected, that the evidence showed they were well received by her employer, “strongly refuting any causal connection between her proffered protected activity and her termination.”  The court further held that even if there were evidence supporting these elements of a prima facie case, the clinic had proffered a legitimate, non-retaliatory explanation for her discharge — the falsification of drug records — and, with the burden shifting back to her, Beach had failed to offer evidence that this explanation was pretextual.

Evidence of indirect discrimination: McDonnell Douglas framework cases are cited in footnote 16.

ADA: adverse employment action, motivation – statements, indirect evidence – McDonnell Douglas
Jurisdiction: 10th Circuit

Summary judgment dismissal affirmed for lack of proof of connection (nexus) between alleged discriminatory statements and motivation for alleged adverse employment action.

Angell v. Fairmount Fire Protection District, No. 12-1465 (10th Cir., 12/18/13); http://www.ca10.uscourts.gov/opinions/12/12-1465.pdf [enhanced lexis.com version].

Plaintiff Angell raises four issues on appeal: (1) whether the district court erred in holding that Plaintiff’s termination was not on account of his disability; (2) whether Plaintiff produced sufficient evidence to create a jury question as to whether the proffered reason for the  termination was a pretext for disability discrimination; (3) whether the district court erred in granting summary judgment for the District on Plaintiff’s state-law claim of unlawful discharge in retaliation for his having filed a worker’s compensation claim; and (4) whether Plaintiff was denied due process in the termination.

Indirect proof of discrimination:

McDonnell Douglas Corp. v. Green , 411 U.S. 792, 802-04 (1973). Under this framework, Plaintiff must first establish a prima facie case by showing: (1) that he is a disabled person as defined by the ADA; (2) that he is qualified, with or without reasonable accommodation, to perform the essential functions of the job; and (3) that his employer discriminated against him because of his disability. MacKenzie v. City and County of Denver, 414 F.3d 1266, 1274 (10th Cir. 2005). The district judge found that Mr. Angell had satisfied the first two requirements but had failed to produce evidence to show that the Board had discriminated against him because of his disability: FAA air traffic controller, chronic sinusitis, sleeping drug prescription

· discrimination: age, disability 

· retaliation: filing claim

· constructive discharge: adverse employment action 

· evidence McDonnell Douglas circumstantial evidence test, summary judgment – failure of proof
Jurisdiction: 10th Circuit

Tadlock v. LaHood, No. 13-3116 (10th Cir., 12/5/13); http://www.ca10.uscourts.gov/opinions/13/13-3116.pdf [enhanced lexis.com version].

Plaintiff developed a Cerebral Spinal Fluid (CSF) nasal leak. It is treated with a sleeping drug, and that incapacitated as an air traffic controller.

Summary by the appellate court:

Rodney K. Tadlock, proceeding pro se, appeals from the grant of summary judgment in favor of the Secretary of the Department of Transportation, on his employment claim under the Rehabilitation Act of 1973 (“Rehabilitation Act”). We affirm.

Discrimination: His evidence failed the first step of the McDonnell Douglas circumstantial evidence test – no prima facie case adverse employment action.

1) the plaintiff engaged in protected activity;

2) the plaintiff suffered a materially adverse employment action; and

3) a causal connection between the protected activity and the adverse action exists. 
Retaliation: No causal connection between his condition and what was known by the person taking the adverse action against him.

Arbitration: enforcement, back pay – offset
Jurisdiction: 10th Circuit

Brotherhood of Locomotive Engineers and Trainmen, et al., v. BNSF Railway Company (10th Cir., 12/9/13); http://www.ca10.uscourts.gov/opinions/13/13-8025.pdf [enhanced lexis.com version]
Summary by the appellate court:

BNSF Railway Company appeals the district court’s enforcement of an arbitration order issued by the National Railroad Adjustment Board (“NRAB”). See 45 U.S.C. § 153 First (p). BNSF contends the NRAB’s award was unenforceable due to ambiguity about whether an award of back pay was subject to offset (i.e., reduction for outside compensation received), and thus the district court should have remanded the case to the NR AB for resolution. We perceive no ambiguity and accordingly affirm the district court’s judgment. 

ERISA: disability insurer, denial of disability benefits
· legal theories:

· 29 USC § 1132 – civil enforcement, § 502(a)(1)(B), § 502(a)(3)  

· breach of fiduciary duty
· equitable accounting – Varity Corp. v. Howe – appropriate equitable relief
· damages and relief: back benefits, equitable relief – disgorgement of profits, attorneys’ fee award

Jurisdiction: 6th Circuit
Rochow v. Life Insurance Company of North America, No. 12-2074 (6th Cir., 12/6/13):

· http://www.ca6.uscourts.gov/opinions.pdf/13a0338p-06.pdf [enhanced lexis.com version].

· Ogletree Deakins article at http://blog.ogletreedeakins.com/rochow-v-lina-can-it-really-be-true-that-erisa-benefit-claimants-can-recover-millions-of-dollars-in-disgorged-profits/?utm_source=rss&utm_medium=rss&utm_campaign=rochow-v-lina-can-it-really-be-true-that-erisa-benefit-claimants-can-recover-millions-of-dollars-in-disgorged-profits.

· Varity v. Howe, 516 U.S. 489, 512 (1996) , http://supreme.justia.com/cases/federal/us/516/489/case.html [enhanced lexis.com version].

This appears to be a major benefits decision to be aware of and to study.

Summary by the appellate court:

In a previous appeal, this Court held that Defendant-Appellant had acted in an arbitrary and capricious manner when it denied Daniel Rochow ERISA benefits. Following the prior panel’s mandate, the district court commenced proceedings to determine the appropriate amount of benefits and other remedies. Eventually, the district court issued rulings on the calculation of benefits and ordered LINA to disgorge $3.8 million under an equitable theory of unjust enrichment. LINA raises three areas of error on appeal. We affirm. 

Public Sector: social media – Facebook, First Amendment, free speech, departmental policies  violation – “Supporting Fellow Employees”, “Insubordination”, “Discipline & Accountability”, adverse employment action – termination - retaliation

Jurisdiction: 5th Circuit Northern District trial court

Graziosi v. City of Greenville, No. 4:12-cv-68-MPM-DAS, (N.D. Miss. Dec. 3, 2013):

· 2013 U.S. Dist. LEXIS 172581 [enhanced lexis.com version].

· Young Conway, The Delaware Employment Lawyer, at http://www.delawareemploymentlawblog.com/2013/12/facebook-posts-by-police-officer-not-protected-by-the-1st-amendment.html.
Susan Graziosi had been employed by the police department for 26 years. She posted a complaint that the mayor had not attended the funeral service for a fellow officer killed in the line of duty. Though there was no profanity, the tone of the posting was found to be very negative. The chief was concerned about the effect of the posting on his ability to lead the department effectively.

Public employees and First Amendment protection: The initial determination is whether:

· the speech in question is entitled to constitutional protection and

· the employee’s free-speech interests outweigh the employer’s interest in maintaining an efficient and effective workplace.

In public safety matters, this is an important factor.

Trial court ruling:

· her posting was not a matter of general public concern, but rather a personal matter, and

· the chief’s interest in maintaining his authority and preserving close working relationships in his department outweighed constitutional protection.

The law firm article provides eight related social media resources.

NLRA: resisting organization, Taft-Hartley Act – LMRA § 302, certiorari denied

Jurisdiction: NLRB

UNITE HERE Local 355 v. Mulhall:

· http://www.supremecourt.gov/Search.aspx?FileName=/docketfiles/12-99.htm.

· http://www.law.cornell.edu/supct/cert/12-99.

· http://www.oyez.org/cases/2010-2019/2013/2013_12_99 [enhanced lexis.com version].

· http://washingtonexaminer.com/supreme-court-drops-major-labor-organizing-case/article/2540501.

The issue was whether an employer’s actions assisting a union in organizing employees were a violation of section 302 of the Labor-Management Relations Act.

Litigation: forum selection, challenge – waiver, forum non-conveniens doctrine, enforcement
Jurisdiction: All

Atl. Marine Constr. Co., Inc. v. U.S. Dist. Ct., No. 12-929 (U.S. Dec. 3, 2013); http://www.supremecourt.gov/opinions/13pdf/12-929_olq2.pdf [enhanced lexis.com version].

“Forum selection” refers to where a litigant should file suit. Though this case is not about employment law litigation, it is one that likely would provide persuasive authority to lower court about how to resolve issues of forum selection. Often an employment contract will specify where a dispute can be litigated and what laws will apply.

Background:

· Companies in Texas and Virginia contracted for construction work in Texas.

· The contract specified that litigation must be conducted in Virginia.

· A dispute arose and the Texas company filed suit in Texas.

· On appeal, the Fifth Circuit Court of Appeals refused to enforce the contractual requirement of litigating in Virginia because Texas would be the more convenient forum for the litigation.

· The United States Supreme Court reversed that ruling because: 

· . . . When the parties have agreed to a valid forum-selection clause, a district court should ordinarily transfer the case to the forum specified in that clause.

·  Only under extraordinary circumstances unrelated to the convenience of the parties should a [motion to transfer] be denied . . . and

. . . such contractual requirements “. . . should be given great weight”.

This opinion is twenty pages long, but the three pages of syllabus and summary provide a quick overview of the decision. Litigators may well benefit from studying the full text of the opinion.
Non-compete: agreement inapplicable – startup

Jurisdiction: Ohio

 Berk Enterprises, Inc. v. Polivka, 11th Dist. No. 2012-T-0073, 2013-Ohio-4961; http://www.supremecourt.ohio.gov/rod/docs/pdf/11/2013/2013-ohio-4961.pdf [enhanced lexis.com version].

The non-compete agreement was inapplicable because:

· though the business was similar,

· it was in the startup phase and would not begin operations until the one-year competition restriction had elapsed.

Whistleblower: reporting, protection – third party necessary

Jurisdiction: Tennessee

Haynes v. Formac Stables, Inc., No. W2013-00535-COA-R3-CV (TN.Ct.App., 12/4/13); http://www.tncourts.gov/sites/default/files/haynescharlesopn.pdf [enhanced lexis.com version].

Under Tennessee law, whistleblower protection applies only if the wrongdoing is reported to a third party, i.e., someone other than the alleged wrongdoer. In this case one of the wrongdoers was the owner of the company. 

ADA, FMLA: drugs, alcohol, relapse, rehabilitation, return-to-work agreement (RWA) – “last​-​chance rule” agreement, trucking company, motor carrier safety regulations, strict screening – prohibitions, adequate investigation, adverse employment action – termination, motivation 

Jurisdiction: 3rd Circuit

Sources:

· Ostrowski v. Con-way Freight, Inc., No. 12-3800 (3rd Cir., 10/30/13, unpublished, not precedential), http://www2.ca3.uscourts.gov/opinarch/123800np.pdf [enhanced lexis.com version].

· Ogletree Deakins law firm instructive article at http://www.employmentlawmatters.net/2013/11/articles/ada/termination-of-employee-for-entering-alcohol-rehab-after-a-last-chance-agreement-not-necessarily-a-violation-of-the-ada/
Return-to-work agreements are not unconditionally or automatically deemed to violate these acts. The key issue is the motivation of the employer.

ADA: Appellate reasoning - RWAs that impose employment conditions and/or standards different from those of other employees can be allowed when they differentiate between:

· discrimination for a disability and

· failure to successfully carry out the RWA requirements.

There is a difference between focusing on the condition rather than the misconduct.

FMLA: From the appellate decision:

Ostrowski’s claims under the FMLA fail for much the same reason. Ostrowski alleges that he was terminated in retaliation for his request for medical leave. Even he acknowledges, however, that Con-way terminated his employment because of his breach of the RWA. Ostrowski submits no evidence suggesting that Con-way would not have discharged him had he not requested FMLA-protected leave.
Title VII: hostile work environment, female victim, former prisoner, crude conduct - small work space – close proximity – sniffing – severe – pervasive, retaliation
Jurisdiction: 5th Circuit

Sources:

· Royal v. CCC&R Tres Arboles, L.L.C., No 12-11022 (5th Cir., 11/21/13),     http://www.ca5.uscourts.gov/opinions/pub/12/12-11022-CV0.pdf [enhanced lexis.com version].

· Work Matters article by Michael P. Maslanka at http://texaslawyer.typepad.com/work_matters/2013/11/fifth-circuit-gives-plaintiffs-cause-for-thanksgiving.html.

Confrontations were too close for comfort and too often to ignore. This case (and footnotes) and the article warrant close attention to learn how crude conduct can cross the line to create a hostile work environment.

Title VII: gender, summary judgment dismissal affirmed, failure of proof – knew or should have known

Debord v. Mercy Health System of Kansas, Inc., et al.,  Nos. 12-3072 and 12-3109 (10th Cir., 11/26/13): http://www.ca10.uscourts.gov/opinions/12/12-3072.pdf [enhanced lexis.com version].

Summary by the appellate court:

Sara Debord filed suit against her employer, Mercy Health Services of Kansas, for sexual harassment and retaliation in violation of Title VII. Debord claims Mercy knew or should have known that her supervisor created a hostile workplace through unwanted touching and offensive sexual remarks. She also claims that Mercy did not do enough to prevent sexual harassment in the workplace, and that, when she finally reported the harassment, Mercy retaliated by firing her. 

After reviewing the evidence at summary judgment, the district court concluded there was no triable issue of material fact. We agree. The record does not disclose that Mercy knew or should have known about Debord’s allegations of a hostile workplace, and she has not provided a reasonable explanation for the nearly five years she waited to first report the harassment. Nor is there a genuine dispute about whether Mercy honestly held legitimate reasons for terminating Debord based on its conclusion that she was dishonest and disruptive during Mercy’s investigation of allegations about her supervisor’s conduct and claims she improperly received extra pay.
Debord resists these conclusions with myriad arguments, but none is sufficiently developed or supported by the record to merit a trial. 
Arbitration, Litigation: pro se, declaratory judgment, failure to vacate award, res judicata, litigation costs
· Discrimination: gender, race, age, deficient performance, misconduct – integrity, adverse employment action, retaliation

· Statutes: Title VII, 42 U.S.C. §§ 2000e to 2000e-17, Age Discrimination in Employment Act (ADEA), 29 U.S.C. § 621-634, Colorado Consumer Protection Act (CCPA), Colo. Rev. Stat. §§ 6-1-101 to -115

· Common law: independent contractor, breach of contract, wrongful termination, unclean hands, fraud, defamation, economic duress

Jurisdiction: 10th Circuit

Adams v. FedEx Ground Package System, Inc., No. 13-1162 (10th Cir., 11/26/13), http://www.ca10.uscourts.gov/opinions/13/13-1162.pdf [enhanced lexis.com version].

Attempting to brief this complex case (as indicated by all of the search tags) might omit important details. Litigators may find it valuable. Basically, all of the issues either had already been arbitrated or could not be litigated at this point in the proceedings, or were insufficiently supported by the plaintiff’s offers of proof.

Medical Care: New Mexico Review Organization Immunity Act (ROIA), adverse employment action

· attorneys: fees, general

· constitutional law: due process

· contracts: implied contract

· employment law: attorney fees, disciplinary action, employment contract, retaliatory discharge, termination of employment

· juries:  general

· miscellaneous statutes: review organization immunity act

· remedies: punitive damages

· statutes: legislative intent

· torts: proximate cause

Jurisdiction: New Mexico

Yedidag, M.D., v. Roswell Clinic Corp., et al., No. 31,653 (NMCA, 7/3/13)

· 2013-NMCA-096; 52-48 SBB 21 (11/2713); http://www.nmcompcomm.us/nmcases/NMCACurrent.aspx/NMCA/2013/NMCA/2013/NMCA/2013/13ca-096.pdf [enhanced lexis.com version]
· certiorari granted, No. 33,993 (NMSC, 9/27/13); http://www.nmcompcomm.us/nmcases/NMAR.aspx.

This case has been submitted to the NM Supreme Court for review. It is noted here to alert litigators and practitioners of the issues that are involved and pending final decision.

Summary by the NM Court of Appeals:

     {1} Plaintiff-Appellee Dr. Emre Yedidag was terminated from his position as a general surgeon by his employer Defendants- Appellants Roswell Clinic Corporation and Roswell Hospital Corporation d/b/a Eastern New Mexico Medical Center (collectively, Eastern). Dr. Yedidag’s termination occurred within days after he participated in an internal hospital surgical peer review meeting that included review of surgical care provided by one of Dr. Yedidag’s colleagues at Eastern. Following the peer review meeting, two Eastern employees who were present at the meeting disclosed to Eastern administrators their belief that Dr. Yedidag had engaged in unprofessional and aggressive behavior at the peer review meeting. Dr. Yedidag filed suit against Eastern following his termination, alleging that he was fired as a result of his participation in the peer review meeting. The jury determined that Eastern violated the New Mexico Review Organization Immunity Act (the ROIA), NMSA 1978, §§ 41-9-1 to -7 (1979, as amended through 2011), and breached an implied promise in Dr. Yedidag’s employment agreement that he would not face adverse employment consequences as a result of his participation in the hospital’s peer review process.

     {2} Eastern’s primary argument on appeal is that the district court erred in allowing Dr. Yedidag to bring a private cause of action under the ROIA. Eastern also raises arguments regarding the propriety of the implied promise contractual cause of action, the jury’s award of punitive damages, the jury polling process, the admission of medical evidence at trial, and the award of attorney fees. As a matter of first impression, we hold that a member of a peer review organization can bring a private cause of action for an alleged violation of the ROIA’s confidentiality provision, Section 41-9-5. We also conclude that the district court did not err with respect to Eastern’s remaining arguments. Accordingly, we affirm the jury verdict. 

Drugs: testing, county probation department, independent contractor laboratory – professionally accepted testing standards, negligence, litigation
Jurisdiction: New York

 Sources:

· Landon v. Kroll Laboratory Specialists Inc., No. 6597 (NYCA, 10/10/13, slip opinion *); http://www.courts.state.ny.us/ctapps/Decisions/2013/Oct13/142opn13-Decision.pdf [enhanced lexis.com version].

· Jackson Lewis extensive and valuable discussion article at http://www.jacksonlewis.com/resources.php?NewsID=4657.

The New York Court of Appeals decided in a 4-3 split decision to allow a convicted county probationer to sue for negligence in the testing process. This is important if methods other than urine specimens are used:

· The county used an oral swab that was reported as positive for THC.

· The probationer went on the same day to another lab and gave a urine test that was negative for THC.

Read the law firm article as a study guide for suggestions on how to handle such situations.

[* Slip opinion definition from Your Dictionary: http://www.yourdictionary.com/slip-opinion.]

Arbitration: compel; illusory, unconscionable, FAA rules
Jurisdiction: 9th Circuit, California law

Chavarria v. Ralphs Grocery Company, No. 11-56673 (9th Cir., 11/28/13); http://cdn.ca9.uscourts.gov/datastore/opinions/2013/10/28/11-56673.pdf [enhanced lexis.com version].

This arbitration case deals with federal and state arbitration law.

Summary by the appellate court:

The panel affirmed the district court’s denial of defendant grocery company’s motion to compel arbitration in an action asserting claims under California labor law on behalf of the plaintiff and a proposed class of other grocery employees.

The grocery company sought to compel arbitration of the plaintiff’s individual claim pursuant to its arbitration policy, to which all employees acceded upon submitting applications for employment.

The panel affirmed the district court’s holding that the arbitration policy was unconscionable under California contract law and therefore unenforceable. The panel held that the policy was procedurally unconscionable because it was a condition of applying for employment and was presented on a “ take it or leave it” basis. In addition, its terms were not provided to the plaintiff until three weeks after she had agreed to be bound by it.

The panel held that the arbitration policy was substantively unconscionable because it was unjustifiably one-sided to such an extent that it “shocked the conscience.” Specifically, the policy’s arbitrator selection process would always produce an arbitrator proposed by the defendant in employee-initiated arbitration proceedings; the policy precluded institutional arbitration administrators, which have established rules and procedures to select a neutral arbitrator; and the policy’s arbitrator-fee-apportionment provision would have the effect of pricing employees out of the dispute resolution process. The panel distinguished Kilgore v. KeyBank National Ass’n, 718 F.3d 1052 (9th Cir. 2013) (en banc) (holding that mere risk that plaintiff will face prohibitive costs is too speculative to justify invalidating arbitration agreement), on the basis that the defendant’s policy’s fee provision stood by other unconscionable terms and was not speculative. 

The panel held that the state law supporting the unconscionability holding was not preempted by the Federal Arbitration Act because it applied to contracts generally and did not in practice impact arbitration agreements disproportionately . The panel held that the Supreme Court’s decision in American Express Corp. v. Italian Colors Restaurant , 133 S.Ct. 2304 (2013) (upholding arbitration policy with class waiver provision on basis that expense of proving statutory remedy did not eliminate right to pursue that remedy), did not preclude it from considering the cost that the defendant’ s arbitration agreement imposed on employees in order for them to bring a claim.

The panel affirmed the decision of the district court denying the defendant’s motion to compel arbitration and remanded the case for further proceedings. 

Title VII:
Discrimination: race, retaliation, adverse employment action, union seniority, testing, safety violations,

Evidence: pattern and practice, unqualified, McDonnell Douglas evidence test – no pretext, summary dismissal
Jurisdiction: 10th Circuit

Jeffrey v. C. P. Kelco U.S., Inc., No. 13-7005 (10th Cir., 11/14/13); www.ca10.uscourts.gov/opinions/13/13-7005.pdf [enhanced lexis.com version]. 
The applicant failed to prove he was qualified for promotion to the position which, together with his misconduct, was sufficient evidence of the employer’s legitimate non-discriminatory business decision not to promote him.

Unfair Competition, Trade Secrets: breach of contract, breach of fiduciary duty, unfair competition, interference with business relations, conversion

Jurisdiction: California

Angelica Textile Servs., Inc. v. Park et al., No. D062405 (Cal.App.4th Dist.@@Div, 10/29/13 and amended on 11/15/13); sources:

· http://www.courts.ca.gov/opinions/documents/D062405M.PDF and correction at http://www.courts.ca.gov/opinions/documents/D062405N.PDF [enhanced lexis.com version].

· Littler Mendelson law firm explanatory article at http://www.littler.com/unfair-competition-trade-secrets-counsel/california-appellate-court-clarifies-scope-utsa-preemption#sthash.e8xPDY45.dpuf.

those state common law [i.e., non-statutory] legal theories are preempted by California’s Uniform Trade Secrets Act (UTSA).

ERISA: long-term disability (LTD), short-term disability (STD), denial of benefits

Jurisdiction: 10th Circuit

Hart v. Capgemini U.S. LLC Welfare Benefit Plan Administration Document, No. 13-1001 (10th Cir, 11/15/13); http://www.ca10.uscourts.gov/opinions/13/13-1001.pdf [enhanced lexis.com version]
Hart’s appeal, contended that :

· the state court improperly vacated the default judgment;

· the district court applied an incorrect standard of review of Capgemini’s denial of benefits;

· he is entitled to a jury trial; and

· the district court erred in disposing of the case after briefing on the administrative record.

Summary by the appellate court:

Plaintiff Scott Hart appeals the district court’s judgment in favor of defendant Capgemini U.S. LLC Welfare Benefit Plan Administration Document (Capgemini), denying him long-term disability (LTD) benefits under 29 U.S.C. § 1132(a)(1)(B) of the Employee Retirement Income Security Act of 1974 (ERISA). Exercising jurisdiction under 28 U.S. C. § 1291, we affirm. 

Reasoning: The state court’s actions were proper [paraphrasing the decision].

· Default judgment: It was properly set aside because of faulty service of process on the defendant.

· Jury trial demand: Seventh Amendment does not guarantee a right to a jury trial in an action for benefits under § 1132(a)(1)(B) because the relief is equitable rather than legal.

· Evidence: A plaintiff seeking review of an ERISA benefit denial is not entitled to present evidence outside the administrative record to prove his or her claim. On the contrary, in reviewing a plan administrator’s decision for abuse of discretion, “federal courts are limited to the administrative record – the materials compiled by the administrator in the course of making his decision.” 

ERISA: plan – amendments – enhancements, timing, statutory protection – anti-cutback rules – 29 U.S.C. § 1054(g)(1)

Jurisdiction: 1st Circuit

Bonneau v. Plumbers & Pipefitters Local 51 Pension Trust Fund, No. 13-1515 (1st Cir., 11/15/13); http://media.ca1.uscourts.gov/cgi-bin/getopn.pl?OPINION=13-1515P.01A [enhanced lexis.com version].

Timing:

· if the benefit enhancement is adopted while the employees are still employed, the resulting benefits are protected, but

· if they are adopted after retirement or termination of employment, they are not protected by ERISA.

Summary by the appellate court:

        This is a dispute between a group of now-retired union employees over certain "banked hour" benefits which their union Pension Trust wants to eliminate, and the Trust, which is in distress and trying to find sources of funding to meet its obligations to its larger group of plan participants. The Trustees agreed not to impose the cuts until a court had finally determined whether these cuts, effectuated through Plan Amendment Nine, violated the anti-cutback provisions of the Employee Retirement Income Security Act of 1974 ("ERISA"), 29 U.S.C. § 1001 et seq., which protects "accrued benefits" against reduction by amendment. Id. § 1054(g)(1).

         This case raises a question of first impression in this circuit as to whether a retroactively conferred benefit during the course of employment constitutes a "benefit attributable to service" and so an "accrued benefit" for purposes of ERISA's anti-cutback rule. On cross-motions for summary judgment, the district court entered summary judgment for the plaintiffs. While the Trustees' arguments to the contrary are far from frivolous, we find the plaintiffs' benefits are in fact "accrued" and that Amendment Nine would violate the anti-cutback provisions. We affirm the district court on this basis.

Title VII: race, retaliation, 42 U.S.C. § 1981, 42 U.S.C. §§ 2000e-2000e-17, performance deficiencies – Performance Improvement Plan (PIP), McDonnell Douglas, summary judgment dismissal

Jurisdiction: 10th Circuit

Cox v. Lockheed Martin Corporation, no. 13-1038 (10th Cir., 11/20/13); http://www.ca10.uscourts.gov/opinions/13/13-1038.pdf [enhanced lexis.com version].

His performance was deficient and he failed in the PIP. Though under the McDonnell Douglas three-step framework he met the burden of proving a prima facie case, the employer showed a legitimate, nonretaliatory reason for its decision, and he could not prove pretext.

Arbitration: extent of release

Jurisdiction: 4th Circuit

Dewan, et al. v. Walia, No. 12-2175 (4th Cir., 11/28/13)

· Unpublished opinion at http://articles.law360.s3.amazonaws.com/0484000/484726/dewan-v.-walia.pdf [enhanced lexis.com version].

· Excellent explanatory article and recommendation by Michael P. Maslanka at http://texaslawyer.typepad.com/work_matters/2013/11/fourth-circuit-finds-manifest-disregard-for-the-law-.html.

Mr. Maslanka recommends considering the dissent’s opinion and how such agreements might be drafted better:

Further, I cannot agree with the majority's statement that the release agreement ‘could not be more expansive, clear, or unambiguous.’ … Indeed, the release agreement could have ‘release[d]’ and ‘discharge[d]’ all claims and disputes not just in the form of ‘lawsuit[s]’ or ‘action[s]’ but ‘in any and all forms and in any and all fora.’ … Or it could have made clear that Walia [the employee] ‘promised never to file a lawsuit ... or arbitration or any other form of dispute for adjudication in any forum whatsoever.’ But it did not.

Wage and Hour: pool tipping

Jurisdiction: Nevada

Wynn Las Vegas, LLC v. Baldonado, et al., 129 Nev., Advance Opinion 78, case No. 60358 (10/31/13); http://caseinfo.nvsupremecourt.us/public/caseView.do?csIID=28522 [enhanced lexis.com version].

Ruling: Nevada law permits employers to establish mandatory tip pools:

· when the tip pooling procedure requires gratuities to be shared among employees of different ranks, but

· only when the employer does not keep any of the tips for itself.

However, the opinion did not reach the question of whether an employer has complete discretion to decide to whom tips may be distributed.

ADA: performance deficiencies, essential functions, qualified individual with a disability (QIWAD), reasonable accommodations – interactive process – inadequate request, timing – before – after, summary judgment dismissal affirmed

Jurisdiction: 10th circuit

Dinse v. Carlisle Foodservice Products Incorporated, No. 12-6178 (10th Cir., 11/6/13); http://www.ca10.uscourts.gov/opinions/12/12-6178.pdf [enhanced lexis.com version].

Timing is important: The focus and rationale of both the trial and appellate courts was that the employee failed to prove he was a qualified individual with a disability (QIWAD) before his surgery and that there was a reasonable accommodation at that time. His condition and events after surgery were irrelevant. 

Knowledge of disability: Mere awareness the employee’s “. . . several maladies, including diabetes, a heart condition, spinal issues, and avascular necrosis, which is a degenerative hip condition . . ” and “severe pain” was not sufficient, nor was awareness of “. . . his regular need for sick leave to attend doctor appointments and physical therapy, that his avascular necrosis required him to walk with a cane.”

Performance deficiencies: Significantly, these were a continuing problem leading up to the time before his surgery, he was advised of his employer’s concerns about being weeks behind in completing assignments, and he was notified his work needed to significantly improve. There were discussions about the “essential functions” of his job and what he needed to do to succeed.

Rationale of the appellate court: Events and conditions before his surgery were the key factors in this case [edited for easier reading]:

Evidence that Mr. Dinse discussed a laptop accommodation with Messrs. Davis and Benning was insufficient, reasoned the district court, because Mr. Dinse’s deposition testimony clarified that “this conversation . . . was in the context of working from home after his proposed surgery so [he] could return to work sooner—not beforehand so that he could keep up.” * * * Because Mr. Dinse failed to point to “any statements or conversations with . . . anyone . . . at Carlisle which could be construed as requesting present help for his disability,” * * * the district court reasoned that there was no evidence that he “requested an accommodation from Carlisle which would have enabled him to perform his essential job functions,” * * * Thus, concluded the district court, Mr. Dinse was not a “qualified individual” under the ADA, which entitled Carlisle to summary judgment. 
Thus, he was not a QIWAD before his operation, and later events were not relevant.

FLSA: exemption, misclassification, paralegal, fixed salary – fluctuating hours, fluctuating work week (FWW) method, calculate unpaid overtime damages, conflicting opinions – Black v. SettlePou P.C. or Ransom v. Patel Enterprises, Incorporated
Jurisdiction: 5th Circuit

Black v. SettlePou P.C., No. 12-10972 (5th Cir., 11/11/13); http://www.ca5.uscourts.gov/opinions%5Cpub%5C12/12-10972-CV0.pdf [enhanced lexis.com version]
What to do when a federal circuit appears to have contradicted itself ? This Ogletree Deakins article discusses the problem at http://blog.ogletreedeakins.com/how-to-calculate-unpaid-overtime-the-sequel-fifth-circuit-rejects-fww-method-in-misclassification-cases/?utm_source=rss&utm_medium=rss&utm_campaign=how-to-calculate-unpaid-overtime-the-sequel-fifth-circuit-rejects-fww-method-in-misclassification-cases. 

Background:

· Ransom v. Patel Enterprises, Incorporated, seemed to have stated in detail how to calculate overtime pay for a misclassified employee.

· However, 56 days after that decision was filed, Black v. SettlePou P.C., appears to have changed the calculation method.

Practitioners in that jurisdiction need to study both cases and benefit from the Ogletree Deakins article to attempt to determine what to do, which may depend on unique circumstances in each situation.

Summary by the appellate court in the Black case:

Betty Black is a former employee of SettlePou, and after a jury found that SettlePou had misclassified Black as exempt from the Fair Labor Standards Act (FLSA), Black became eligible for an award of unpaid overtime wages. In computing the overtime payment award, the district court applied the “Fluctuating Workweek” (FWW) method of calculating overtime by multiplying the number of overtime hours Black worked by one-half of her regular rate of pay. Black contends that the FWW method of calculating overtime is not warranted here, and we agree. We therefore REVERSE the ruling of the district court, VACATE the amount of actual damages awarded to the plaintiff and REMAND for recalculation and entry of an appropriate judgment. We further VACATE the award of liquidated damages and the amount of attorney’s fees and REMAND for reconsideration.

Arbitration: unconscionability, attach FAA rules

Allegations: race and gender discrimination, equal pay/compensation discrimination, hostile work environment, retaliation, intentional infliction of emotional distress, and wrongful termination in violation of public policy

Jurisdiction: California

Peng v. First Republic Bank, No. A135503 (Cal.App,1st Dist., 2nd Div., 8/29/13); http://www.courts.ca.gov/opinions/documents/A135503A.PDF [enhanced lexis.com version]. 

The major point of this brief is that attaching the FAA rules to the Arbitration Agreement  was ruled not mandatory.

Summary by the appellate court:

Plaintiff Anna Peng sued her employer, defendant First Republic Bank, for employment discrimination, intentional infliction of emotional distress, and wrongful termination. The trial court denied defendant‘s motion to compel arbitration, finding the parties‘ arbitration agreement to be fatally unconscionable. The court rejected defendant‘s argument that the unconscionable provisions, if any, were severable. We conclude the agreement is not unconscionable and now reversed.

Title VII: gender, adverse employment action – Facebook firing – profanity – family custody dispute, defamation, McDonnell Douglas – legitimate business purpose – no pretext for discrimination, summary judgment dismissal affirmed

Jurisdiction: 7th Circuit

Smizer v. Community Mennonite Early Learning Center, No. 13-1828 (7th Cir., 10/25/13);

Ogletree Deakins:

· URL link to unpublished opinion at http://scholar.google.com/scholar_case?case=13720979050820688329&hl=en&as_sdt=6&as_vis=1&oi=scholarr [enhanced lexis.com version], and

· Its article in Employment Law Matters, 11/4/13, http://www.employmentlawmatters.net/.

As you will see from reading the full, but short, opinion, there were complex evidentiary issues and failures of proof. Putting that aside, both the trial court and the appellate court ruled Smizer’s claims ought to be dismissed for lack of evidence upon which a reasonable jury could find that the Center’s stated reason for firing  him was a pretext for discrimination.

FLSA: pay – overtime compensation – collective action status, showering and changing clothes – not required
Jurisdiction: 7th Circuit

DeKeyser  v. Thyssenkrupp, No. 12-3306 (7th Cir., 11/30/13); 

· URL case link: http://www.littler.com/files/DeKeyserVsThyssenkrupp.pdf [enhanced lexis.com version], and 

· Littler Mendelson Wage & Hour Counsel article at http://www.littler.com/wage-hour-counsel/divided-seventh-circuit-panel-reverses-summary-judgment-showering-and-clothes-chan.

Showering and changing clothes were not required by OSHA, and the appellate court rejected the request on behalf of 400+ employees for collective action status.

Summary by the appellate court:

Ryan DeKeyser, Thomas Cooper, Harley Granius, and Carlos Lantz sued their employer, Thyssenkrupp Waupaca, Inc. (“Waupaca”), an iron casting manufacturer, alleging that Waupaca violated the Fair Labor Standards Act of 1938 (“FLSA”), 29 U.S .C. § 201 et seq., by not paying them overtime compensation for time they spent showering and changing clothes at Waupaca’s foundries. They represent a class (an “opt-in ” class under 29 U.S.C. § 216(b) ) of more than four hundred Waupaca foundry workers.

The district court granted summary judgment in favor of Waupaca, ruling that showering and changing clothes at Waupaca was not compensable under the FLSA because the Occupation al Safety and Health Administration (“OSHA”), the administrative agency within the Department of Labor responsible for promulgating and enforcing occupational safety and health standards, had not mandated that workers in foundries like Waupaca’s shower and change clothes on-site. The district court so ruled despite the fact that there was a factual dispute in this case as to whether these activities significantly reduced workers’ health risks at Waupaca. Because OS HA’s decision not to promulgate a rule requiring such activities does not bar a party from presenting evidence as to the compensability of such activities under the FLSA and factual disputes otherwise preclude summary judgment, we reverse the district court’s grant of summary judgment and remand for further proceedings. 

FMLA and Title VII: mixed claims
· FMLA: retaliation
· Title VII: gender discrimination
· Litigation: adverse employment action – failure to hire, summary judgment dismissal affirmed

· Evidence: McDonnell Douglas three-part evidentiary test
Jurisdiction: 10th Circuit

Wright v. 12-3244 (10th Cir., 11/1/13); http://www.ca10.uscourts.gov/opinions/12/12-3244.pdf [enhanced lexis.com version].

The appellate court found that employer appeared to be acting fairly and in good faith in its selection process; Corrie Wright’s dissatisfaction with coming in second was insufficient to support her discrimination claim.

Summary by the appellate court:

After filing a complaint with the Equal Employment Opportunity Commission, Ms. Wright filed this action, alleging retaliatory treatment for exercising her rights under the FMLA, 29 U.S.C. § 2615(a)(2), and gender discrimination under Title VII, 42 USC § 2000e-2(a)(1). The district court

granted Defendant’s motion for summary judgment as to both claims. Ms. Wright timely appealed.

Both the FMLA and the Title VII claim were analyzed in the three-part evidentiary test in McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802-04 (1973) [quotation edited and reformatted for easier reading – full citations are in the decision]:

Under this framework:

1. The plaintiff bears the initial burden of establishing a prima facie case.

2. The burden then shifts to the employer to articulate a legitimate, nondiscriminatory (or non-retaliatory) reason for the employment decision. 

3. The plaintiff must then show that the employer’s proffered reason was mere pretext for discrimination or retaliation. 

Summary judgment analysis by the appellate court [also edited for easier reading]:

A showing that the employer’s proffered reason is false is sufficient to defeat summary judgment; plaintiff need not prove that discrimination or retaliation was the actual motivation at this stage. Plaintiffs typically accomplish this through evidence that the employer’s explanation is false, or evidence that the employer acted contrary to established policy.
On both the retaliation claim and the discrimination, claim the trial court found she had failed to establish a prima facie case, and even if she had, she failed to proffer evidence of pretext by her employer – which had shown legitimate reasons for hiring the other person [also edited for easier reading]:

In order to avoid summary judgment, then, Ms. Wright must raise a genuine dispute of material fact as to whether Defendant acted on these reasons. * * * The inquiry is not whether the stated reasons were fair, wise, or correct, but rather whether Defendant genuinely believed them

and took action accordingly.

Once again, this case demonstrates that :

· the issue before the court is whether there has been discrimination, and as such,

· the courts do not want to second-guess employers in their business decisions unless they are highly suspect.

FEHA, DPA: mixed but interrelated leave claims – organ donation -- leave

· FEHA: Fair Employment and Housing Act, Government Code section 12940 et seq., family leave, association-based discrimination, adverse employment action, retaliation

· DPA: organ donation – Michelle Maykin Memorial Donation Protection Act (DPA),  Labor Code sections 1508 – 1513

· Common Law: – wrongful termination – public policy

Jurisdiction: California

Rope v. Auto-Chlor System of Washington, No. B242003 (Cal.App.Dist.2,Div.1, 10/16/13); 

http://www.courts.ca.gov/opinions/documents/B242003.PDF [enhanced lexis.com version]
FEHA protection differs from the FMLA. Dismissal affirmed as to some claims, but others were remanded [returned] to the trial court for further proceedings.

Summary by the appellate court:

When he was hired in September 2010, plaintiff Scott Rope informed his employer, defendant Auto-Chlor System of Washington, Inc. (Auto-Chlor) he planned in February 2011 to donate a kidney to his physically disabled sister, and requested that he be given leave to do so. Rope later requested that the leave be extended and paid under the then-newly enacted Michelle Maykin Memorial Donation Protection Act (DPA), Labor Code sections 1508–1513, which would become effective January 1, 2011. Rope was fired two days before the DPA became effective. He sued his former employer for violation of the DPA and other provisions of the Labor Code, violation of the Fair Employment and Housing Act, Government Code section 12940 et seq. (FEHA), and wrongful termination in violation of public policy.
Rope appeals from the judgment of dismissal entered after the trial court sustained general demurrers to his first and second amended complaints without leave to amend. (Code Civ. Proc., § 430.10, subd. (e).) We conclude that Rope has pleaded facts sufficient to support a claim for association-based disability discrimination and failure to maintain a discrimination free workplace in violation of FEHA, and a common law claim for wrongful termination in violation of public policy. We also conclude that the trial court properly sustained without leave to amend demurrers to Rope‘s claims for violations of the DPA, violations of the Labor Code, and for direct or perceived disability discrimination under FEHA. Accordingly, we affirm in part and reverse in part the judgment of dismissal and remand for further proceedings.
[For more on association discrimination, see:

· this Ogletree Deakins article at http://www.employmentlawmatters.net/2013/10/articles/ada/jury-awards-damages-to-employee-forced-to-care-for-teenaged-son-suffering-from-cancer/, and 

· the jury verdict form at http://www.employmentlawmatters.net/uploads/file/10-18-13%20WDPA%20-%20jury%20verdict%20re-associational%20discrimination.pdf.]

Business torts: Arizona – former employees [two cases]
1. Federal trial case:

· Common law:

· non-competition,

· non-solicitation,

· restrictive covenants

· Arizona Uniform Trade Secrets Act (“AUTSA”) preemption”

· tortious interference with customer and employment relationships,

· inducement to violate contracts, and

· conspiracy

2. State appellate case:

· over-broad non-competition agreement

· business torts:

· breach of contract,

· fraud,

· breach of the covenant of good faith and fair dealing,

· breach of fiduciary duty,

· duty of loyalty,

· tortious interference with business expectancies,

· unfair competition

Jurisdiction: Arizona federal trial court

Unisource Worldwide, Inc. v. Swope, No. No. CV-12-02036-PHX-NVW, 2013 WL 4029170 (D. Ariz. Aug. 8, 2013)

· Common law: non-competition, non-solicitation, restrictive covenants

· Arizona Uniform Trade Secrets Act (“AUTSA”) preemption” of theories of tortious interference with customer and employment relationships, inducement to violate contracts, and conspiracy

Article at http://www.jacksonlewis.com/resources.php?NewsID=4645
Jurisdiction: Arizona state court

Orca Communications v. Noder, et al., 1 CA-CV 12-0183, Department B (AZ.Ct.App. Div.1, 10/17/13); http://azcourts.gov/Portals/0/OpinionFiles/Div1/2013/1CA-CV12-0183.pdf  [enhanced lexis.com version].
· over-broad non-competition agreement

· business torts breach of contract, fraud, breach of the covenant of good faith and fair dealing, breach of fiduciary duty, duty of loyalty, tortious interference with business expectancies, unfair competition

Article at http://www.jacksonlewis.com/resources.php?NewsID=4646
Summary by the appellate court:

Orca Communications Unlimited, LLC, appeals the trial court’s dismissal of its complaint against Ann J. Noder that alleged that Noder breached her contract with Orca and committed several business torts against the company. For the reasons set forth below, we affirm the court’s dismissal of Orca’s claims for breach of contract and fraud, but vacate the court’s dismissal of Orca’s claims for breach of the covenant of good faith and fair dealing, breach of fiduciary duty and duty of loyalty, tortious interference with business expectancies and unfair competition 
Wage and Hour, Arbitration, FLSA: attorney fee, conflict between state and federal law, recovery limited to plaintiff
Jurisdiction: Florida, 11th Circuit

Hernandez v Colonial Grocers, Inc., No. 2D11-3415 (FL.App,second Dist., 10/25/13 – “Not final until time expires to file rehearing motion and, if filed, determined”). In the meantime, see

· CCH: http://hr.cch.com/ELD/HernandezColonial.pdf.

· MoreLaw: http://www.morelaw.com/verdicts/case.asp?s=FL&d=62924 [enhanced lexis.com version].

· Ogletree Deakins discussion at http://www.ogletreedeakins.com/publications/2013-11-04/arbitration-agreement-awarding-fees-prevailing-party-flsa-case-held-not-enfo.

Florida’s Second District Court of Appeal held that an arbitration agreement was unenforceable in a claim brought under the FLSA:

· Though the agreement provided for an award of attorneys’ fees and costs to the prevailing part, 

· that is contrary to the FLSA’s provision that only a prevailing plaintiff [not party] is entitled to an award of attorneys’ fees.

[Stay alert for the final disposition of this case, if there is one.]

Title VII, NMHRA, Public Sector: race, national origin, First Amendment, whistleblower, probationary employee, McDonnell Douglas -- misconduct – legitimate, nondiscriminatory reasons – no pretext, progressive discipline, summary judgment dismissal affirmed

Jurisdiction: 10th Circuit

Lobato v. State of New Mexico, et al,, No. 12-2128 (10th Cir., 11/5/13); http://www.ca10.uscourts.gov/opinions/12/12-2128.pdf [enhanced lexis.com version].

Substantiated misconduct included “dishonesty, failure to cooperate with management, and unprofessional attitude toward coworkers and the public.” Sufficient documentation supported the employer’s adverse employment action.

ADEA: business conversations, no adverse implication, summary judgment dismissal affirmed

Jurisdiction: 10th Circuit

Roberts v. International Business Machines Corporation, No. 12-5169 (10th Cir., 11/5/13); http://www.ca10.uscourts.gov/opinions/12/12-5169.pdf [enhanced lexis.com version].

This case is an example of valid business discussion and commentary on whether an employee is earning his or her paycheck. The “Resource Action” was a valid inquiry and evaluation of his productivity. When the evaluation was favorable for the employee, he was taken off of the evaluation list.

McDonnell Douglas issue:

Even assuming (without granting) the circumstantial evidence Mr. Roberts has amassed is enough to establish a prima facie case of discrimination, pretext proves still a problem. To establish pretext under the ADEA, an employee must show there is enough inconsistency or implausibility in his employer’s stated explanation for the firing that a reasonable trier of fact could find it unworthy of belief. 
When his performance became deficient, he was offered the opportunity to improve it, but he failed.

His claim of disparate treatment failed for lack of evidence of similarly situated employees.

Age was “not a significant motivating factor” in his Burk claim, which failed [citation in the decision – essentially state case law protection for older workers].

FMLA: eligibility, 615 hours, summary judgment dismissal

Jurisdiction: 1st Circuit

McArdle v. Town of Dracut, No. 13-1044 (1st Cir., 10/9/13); http://media.ca1.uscourts.gov/cgi-bin/getopn.pl?OPINION=13-1044P.01A [enhanced lexis.com version].

1250 hours is the requirement to qualify for FMLA leave, and he had only 615. In addition to not enough hours to qualify, the courts ruled:

· no showing that his employer’s handling of his FMLA application caused him any harm, and

· was for his indefinite absence, not for requesting FMLA leave.

Summary by the appellate court:

Appellant Raymond McArdle ("McArdle") is a former teacher in the public schools of the town of Dracut, Massachusetts. He claims, among other things, that Dracut improperly handled his request for leave under the Family and Medical Leave Act, 29 U.S.C. § 2612 ("FMLA") and forced him to resign in retaliation for seeking such leave. The district court granted summary judgment dismissing all of McArdle's claims, ruling that he had not worked enough to be eligible for FMLA leave, and otherwise finding his claims meritless. For the following reasons, we affirm.

FLSA: meal breaks, automatic deductions, unrecorded time, failure to follow procedures, pay denied, certiorari denied

Jurisdiction: 6th Circuit

Sources:

· White v. Baptist Memorial Health Care Corporation, No. 13-107 (USSC, 10/7/13); http://www.supremecourt.gov/Search.aspx?FileName=/docketfiles/13-107.htm .

· The 6th circuit case is at http://www.ca6.uscourts.gov/opinions.pdf/12a0379p-06.pdf [enhanced lexis.com version].

· Littler Mendelsohn article at http://www.littler.com/wage-hour-counsel/supreme-court-denies-review-decision-holding-plaintiff-responsible-recording-time-.

Certiorari was denied in this case in which an emergency room nurse claimed she was denied pay for lunch breaks she worked through;

· she failed to follow procedures for reporting time worked during unpaid meal breaks ,

· the employer had procedures for reporting time spent working during those periods.

The Littler article discusses the case and the possible ground for denying certiorari.

Background checks: state anti-hacking criminal statute – California Penal Code Section 502(c)(5), inaccurate job application information, misconduct
Jurisdiction: California

Resources:

· People v. Childs, A129583 (Cal.Ct.App.Dist.1,Div.4, 10/25/13); http://www.courts.ca.gov/opinions/documents/A129583.PDF; https://www.courtlistener.com/calctapp/6za6/people-v-childs/ [enhanced lexis.com version].
· Shaw Valenza explanatory article at http://shawvalenza.blogspot.com/2013/10/court-of-appeal-state-anti-hacking.html.

The Shaw Valenza article explains this complex case very well, and the full decision is important reading on how lax requirements on background check and lack of diligence by an employer can result in major problems when failing to adequately deal with a sensitive and difficult employee.

Basically, the employee lied on his application about prior convictions, follow-up was inadequate and ineffective, and the employee had seized total control of the network of the City and County of San Francisco. His assumption of significant control over a major part of the city's IT infrastructure, against the wishes of management, resulted in criminal prosecution and conviction. He claimed that the state anti-hacking statute did not apply to him because he had permission for access, but the appellate court disagreed:

A jury convicted appellant Terry Childs of disrupting or denying computer services to an authorized user. (Pen. Code, 1 § 502, subd. (c)(5).) It also found true an enhancement allegation that damage caused by his offense exceeded $200,000. (§ 12022.6, subd. (a)(2).) He was sentenced to four years in state prison and ordered to pay more than $1.4 million in restitution. (§1202.4.) In two consolidated appeals from the conviction and the restitution order, he contends inter alia that subdivision (c)(5) of section 502 was not intended to apply to an employee. We affirm the conviction and the restitution order. 

The factual chronology provided by the appellate court details the history of the employee’s misconduct, and its legal analysis provides important information on the applicability of the state anti-hacking statute to an employee, and that could provide persuasive reasoning in other similar state and federal cases.

Punitive Damages: ration – 1:125,000,  award comparison, statutory upper limit

Jurisdiction: 9th Circuit

State of Arizona, et al., No. 11-17484 (9th Cir., 10/24/13); http://cdn.ca9.uscourts.gov/datastore/opinions/2013/10/24/11-17484.pdf [enhanced lexis.com version]
The United States Supreme Court considered punitive damages in two cases, BMW of North America, Inc. v. Gore , 517 U.S. 559 (1996) [enhanced lexis.com version], and State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U .S. 408, 419 (2003) [enhanced lexis.com version], that suggested various rations of comparison of the amount of the award to the amount of punitive damages. However, the issue is still alive, as demonstrated by this case. There are a number of factors and subfactors to be analyzed when considering punitive damages, and these are explained at length in the opinion.

Summary by the appellate court:

The panel vacated the district court’s award of punitive damages in a Title VI I sexual harassment suit where the jury awarded no compensatory damages and only one dollar in nominal damages. The panel held that although the degree of reprehensibility of the defendant’s conduct supported a substantial punitive damages award, and the district court’s $300,000 award matched the Title VI I damages cap, the award was constitutionally excessive in light of the fact that the ratio of punitive to compensatory damages was 300,000 to 1. The panel held that the highest punitive award supportable under due process was $125,000 because it was the highest award that maintained the required “ reasonable relationship” between compensatory and punitive damages, and nonetheless was on the order of the damages cap in Title VI I and proportional to the reprehensibility of the defendant’s conduct. The panel ordered that on remand, the district court could order a new trial unless the plaintiff accepted a remittitur to $125,000. Concurring in part and dissenting in part, Judge Hurwitz agreed with the majority that the defendant’s conduct was reprehensible and warranted punitive damages. He also agreed with the majority that a single-digit ratio between punitive and compensatory damages was not constitutionally mandated. Judge Hurwitz wrote that he nonetheless would affirm the district court’s judgment in its entirety because the punitive damages award fell within the statutory cap on damages in Title VII. 

Nub of the decision:

Our analysis of each subfactor reveals that the district court did not err in concluding that ASARCO’s conduct supports the imposition of a very large punitive award. Indeed, many other cases involving lengthy periods of harassment and discrimination have noted that similar conduct is highly reprehensible along these dimensions.

Wage and Hour: meal breaks, deductions, payment, Brinker Restaurant Corporation v. Superior Court
Jurisdiction: California

Resources:

· Office of the California Judicial Branch: http://www.courts.ca.gov/17489.htm.

· Littler Mendelson law firm’s article discussing the permutations and combinations of California law on these point at http://www.littler.com/publication-press/publication/california-supreme-court-clarifies-employer-meal-rest-period-duties.

Title VII: religion, clothing policy, hijab, accommodation – religious requirement – notice necessary, adverse employment action, summary judgment reversed
Jurisdiction: 10th Circuit

EEOC v. Abercrombie & Fitch Stores, Inc., No 11-5110 (10th Cir. 10/1/13);

http://www.ca10.uscourts.gov/opinions/11/11-5110.pdf [enhanced lexis.com version].

The applicant did not inform her prospective employer that she wore the hijab for religious reasons and needed accommodations to the employer’s clothing policy. The company had instructed its interviewers not to ask applicants about their religion.

Summary by the appellate court:

Abercrombie & Fitch (“Abercrombie”) appeals from the district court’s grant of summary judgment in favor of the Equal Employment Opportunity Commission (“EEOC”) and the court’s denial of summary judgment in favor of Abercrombie, on the EEOC’s claim that Abercrombie failed to provide a reasonable religious accommodation for a prospective employee, Samantha Elauf, in contravention of Title VII of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000e to 2000e-17. Exercising jurisdiction under 28 U.S.C. § 1291, we reverse the district court’s grant of summary judgment to the EEOC. Abercrombie is entitled to summary judgment as a matter of law because there is no genuine dispute of material fact that Ms. Elauf never informed Abercrombie prior to its hiring decision that she wore her headscarf or “hijab” for religious reasons and that she needed an accommodation for that practice, due to a conflict between the practice and Abercrombie’s clothing policy. Accordingly, we remand the case to the district court with instructions to vacate its judgment and enter judgment in favor of Abercrombie, and for further proceedings consistent with this opinion.
* * *
The interviewing process plays an important role in furthering Abercrombie’s objective of ensuring that employees adhere to its Look Policy. Managers assess applicants on appearance and style during the interview. They are supposed to inform applicants of various aspects of the job, including the Look Policy. New Models typically receive a copy of the policy in an employee handbook and sign an acknowledgment that they have received it, when they start work.

Abercrombie instructs its store managers not to assume facts about prospective employees in job interviews and, significantly, not to ask applicants about their religion. If a question arises during the interview regarding application of the Look Policy, or if a prospective employee requests a deviation from the policy (for example, based on an inflexible religious practice), the store manager is instructed to contact Abercrombie’s corporate human resources department (“HR”), or his or her direct supervisor. HR managers may grant accommodations if doing so would not harm the brand. 

[Comment: This is a difficult situation pitting an “essential” appearance requirement against prohibiting inquiry about religion:

· One approach might have been to take a break in the interview and return with the company’s “Look” policy. That would not have been an inquiry about religion and would have focused on appearance. That then could have allowed the applicant to request an accommodation because of her religious requirements and begun an interactive process:

· Applicant making the case of religious requirement.

· But what accommodation might have been possible? That also raises the issue of what obligation the employer has to prove the validity and business necessity of its “Look” policy? *

· Posting the “Look” policy with the position description forecloses discussion of validity of religious requirement.

* One personal observation – Based on general conversations with my granddaughters as well as shopping them, I doubt that a clerk wearing would been an issue with them, no matter what store they were in; it would have been irrelevant to them, and most likely to most others of their generation. The same attitude seems to prevail at the large junior college where I teach.

Well, over time this may be sorted out – perhaps even in the United States Supreme Court.]

ADEA: state and local government actions, constitutional issues, appeal rejected, circuit split, Madigan v. Levin
Jurisdiction: 7th Circuit

Sources:

· http://www.supremecourt.gov/opinions/13pdf/12-872_pm02.pdf .

· Ogletree Deakins article at http://blog.ogletreedeakins.com/supreme-court-decides-not-to-decide-age-bias-circuit-split/?utm_source=rss&utm_medium=rss&utm_campaign=supreme-court-decides-not-to-decide-age-bias-circuit-split.

The issue in Madigan v. Levin was whether the ADEA was the exclusive remedy for age discrimination claims brought by a former Illinois assistant attorney general against the state and against attorney general employees in their individual capacities. 

Arbitration: labor disputes, arbitration, FAA, U.S. Supreme Court ruling, California law
Jurisdiction: California

Sources:

· Sonic-Calabasas v. Moreno, No. S174475 (CASC, 10/17/13); http://www.courts.ca.gov/opinions/documents/S174475.PDF [enhanced lexis.com version].

· Shaw Valenza detailed and scholarly article at http://shawvalenza.blogspot.com/2013/10/california-supreme-court-arbitration.html.

Intricacies and interrelation of federal and California law are discussed at great length in the two sources provided above, and California practitioners need to study those. Attempting to brief all of that in this database might leave out important details.

Disability:

· Discrimination: state law – New York State Human Rights Law (NYSHRL), city law – New York City Human Rights Law (NYCHRL), essential requisites of job – reasonable accommodations, indefinite leave

· Evidence: burden of proof – reasonable accommodation

Jurisdiction: New York

Sources:

· Romanello v. Intesa Sanpaolo, S.p.A., (N.Y. Oct. 10, 2013); http://www.nycourts.gov/ctapps/Decisions/2013/Oct13/152mem13-Decision.pdf [enhanced lexis.com version]. 

· Ogletree Deakins article at http://www.ogletreedeakins.com/publications/2013-10-17/new-york%E2%80%99s-highest-court-rules-indefinite-leave-not-reasonable-accommodation#sthash.vxMNHpJ2.dpuf.

State and city law differ. New York’s highest court ruled that indefinite leave is not a reasonable accommodation under state human rights law, but indefinite leave might be a reasonable accommodation under city human rights law.

Title VII: discrimination, hostile work environment, adverse employment action,  retaliation, summary judgment dismissal, 42 U.S.C. § 2000e–3(a), Privacy Act, 5 U.S.C. § 552a, GSA
Jurisdiction: 10th Circuit

Marquez v. Johnson, No. 13-1021 (10th Cir., 10/18/13); http://www.ca10.uscourts.gov/opinions/13/13-1021.pdf [enhanced lexis.com version].

Summary by the appellate court:

The district court provided a comprehensive discussion of the underlying facts so we discuss only those facts relevant to the issues presented for our review. Ms. Marquez is an employee of the GSA. Her Title VII claims are for retaliation and a retaliatory hostile work environment for protected Equal Employment Opportunity (EEO) activity based on conduct by her supervisor, H. Jan Faulkner. On December 31, 2009, Ms. Marquez filed an EEO complaint asserting that Ms. Faulkner had retaliated against her for being listed as a witness in an EEO matter filed by a coworker, Jaime Hernandez. She claimed that shortly thereafter, in January 2010, Ms. Faulkner retaliated against her for filing her EEO complaint by compelling her to take a work assignment she did not want and by not promoting her. She also asserted that the compelled-work assignment and failure to promote, as well as Ms. Faulkner’s failure to accommodate her in a job reassignment, created a hostile work environment as retaliation for her EEO complaint. She sought EEO counseling on June 17, 2010, and filed another EEO complaint on August 5, 2010, based on the alleged hostile work environment. Ms. Marquez also brought claims under the Privacy Act asserting that Ms. Faulkner had improperly divulged her medical information and information about her EEO activity.
The district court granted the GSA’s motion for summary judgment. On the Title VII retaliation claims, the court held that Ms. Marquez failed to administratively exhaust her compelled-work-assignment and failure-to-promote claims. The court further determined that the circumstances alleged did not rise to the level of a hostile work environment and that Ms. Faulkner had not known of Ms. Marquez’s involvement in the Hernandez EEO matter, so she could not have retaliated for it. The court also granted summary judgment to the GSA on the Privacy Act claims because Ms. Marquez had not satisfied the elements for such a claim.
ADA, FMLA:
· Discrimination: documentation, leave – late return, adverse employment action, summary judgment dismissal

· Public Sector: retaliation – First Amendment

· Evidence: McDonnell Douglas, no pretext

Jurisdiction: 5th Circuit

Owens v. Calhoun County School District, No. 12-60897 (5th Cir., 10/8/13, unpublished); http://www.ca5.uscourts.gov/opinions%5Cunpub%5C12/12-60897.0.pdf [enhanced lexis.com version].

Adequate, timely, contemporaneous documentation by the employer resulted in a successful dismissal. The problem was employee’s failure to timely return from her FMLA leave. Her lack of proof necessary for her allegations and contentions contributed to the favorable judgment for the employer. Documentation is critical – hearing officers, judges and juries want sufficient proof of allegations. Making the effort to properly record events in question takes far less effort and expense than the litigation process.

FMLA and ADA have different standards of proof:

· FMLA – for a personal medical condition plaintiff must show a serious health condition in order to qualify for leave, whereas

· ADA proof requires showing a disability that substantially limits a major life activity (quote edited for easier reading):

To establish a prima facie case of discrimination under the ADA, Owens must prove that she: 
1) suffers from a disability;

2) was qualified for the job;

3) was subject to an adverse employment action; and
4 ) was replaced by a non-disabled person or was treated less favorably than non-disabled employees.” 

During her leave, evidence showed:

· she failed to produce adequate, timely documentation to her employer of her medical condition, and

· her employer showed she was actively performing work for another educational entity.

First Amendment – retaliation (edited for easier reading):
To state a claim for retaliation under the First Amendment, a plaintiff must allege that:

1) she suffered an adverse employment action; 
2) her speech involved a matter of public concern;
3) her interest in commenting on matters of public concern outweighs the employer’s interest in promoting efficiency; and
4) her speech motivated the employer’s adverse action.

* * * Whether speech is a matter of public concern is a question of law.

The evidence showed that her free speech claim was based on her private concern for her son’s educational situation rather than a matter of public concern that would have been constitutionally protected. [Contrary First amendment Facebook decision in Gresham v. City of Atlanta, No. No. 12-12968 (11th Cir. , 10/17/13); 2013 U.S. App. LEXIS 20961.] [enhanced lexis.com version]
FLSA: wage and hour: litigation, statute of limitations – 29 U.S.C. § 255, failure to state a claim upon which relief can be granted – FRCP 12(b)(6)

Jurisdiction: 10th Circuit

Chase v. Divine, et al., No. 13-5081 (10th Cir., 10/22/13); http://www.ca10.uscourts.gov/opinions/13/13-5081.pdf [enhanced lexis.com version].

She waited too long to assert her claim for compensation for hours invested into a deferred payment fund plan that never paid her.

Fees: EEOC, unsubstantiated claim, alleged policy – criminal background checks, Title VII – race – disparate impact

Jurisdiction: 6th Circuit

EEOC v. Peoplemark, Inc., No. 11-2582 (6th Cir., 10/ 7/13); http://www.ca6.uscourts.gov/opinions.pdf/13a0291p-06.pdf [enhanced lexis.com version].

The appellate court ordered that the EEOC to pay the employer $750,000 for attorney fees covering the period from the time that the EEOC learned or should have learned that Peoplemark did not have the policy that the EEOC had alleged was in violation of Title VII.

FLSA: “highly compensated executive”, extra hours, extra shifts, Subpart G of Title 29, Subtitle B, of C.F.R. §§ 541.600 through 541.606.

Jurisdiction: 2nd Circuit

Anani v. CVS RX Services Inc., No. 11–2359–CV (2nd Cir., 9/20/21) [enhanced lexis.com version]; 

This case depends on unusual facts, so read the full decision if such a situation arises in your situation.

Summary by the appellate court:

Salah Anani appeals from Judge Spatt's grant of summary judgment dismissing Anani's complaint against CVS RX Services, Inc. (“CVS”). The district court held that appellant was exempt from the Federal Fair Labor Standards Act's (“FLSA”) time-and-a-half overtime requirement because of an exemption for highly-paid employees. We affirm.
BACKGROUND

Appellant was employed by CVS as a pharmacist from 2003 until his resignation in July, 2009. Appellant has stipulated to a two-year statute of limitations, limiting his claim to the period from December 18, 2007 to July 20, 2009. See Anani v. CVS RX Servs., Inc., 788 F.Supp.2d 55, 58 (E.D.N.Y.2011). During the relevant period, appellant's base salary was based on a forty-four hour work week (paid bi-weekly). That base weekly salary exceeded $1250 at all pertinent times. As explained infra, his base salary was guaranteed, and CVS classified him as a salaried employee exempt from the time-and-a-half overtime requirement of the FLSA. See 29 U.S.C. § 207(a)(1).

Appellant also received additional compensation because he invariably, or almost so, worked hours in addition to the base forty-four hours each week. Appellant's additional hours worked usually ranged from 16 to 36 hours per week, increasing his total compensation in each relevant year to over $100,000. Appellant worked these extra shifts voluntarily. Compensation for the extra work—in excess of forty-four hours—was paid according to an hourly “Compensation Rate” determined by dividing appellant's weekly guaranteed salary by forty-four, multiplying the number of hours worked over forty-four by the resultant amount and then adding “Premium Pay” of six dollars per hour.
Privacy: drug testing, deputy sheriff, safety

Jurisdiction: West Virginia

Buracker v. Berkeley County Council, No. 12-1264 (WVSC,  9/3/13); http://www.courtswv.gov/supreme-court/memo-decisions/fall2013/12-1264memo.pdf [enhanced lexis.com version].

Safety concerns were held to be more important than privacy concerns.

CFEHA: California Fair Employment and Housing Act punitive damages, exemplary damages, repeated complaints ignored
Jurisdiction: California

Davis v. Kiewit Pacific Co., No. D062388 (Cal.Ct.App. 4,1, 10/8/13); http://www.courts.ca.gov/opinions/documents/D062388.PDF [enhanced lexis.com version].

Punitive damages were ruled appropriate in which the repeated complaints of a female construction worker were ignored. Punitive ,or exemplary, damages can now be an issue of fact in similar cases of hostile work environment, in this case unsanitary toilets  located miles from her work area. The project managers were found to be “managing agents” who participated in or ratified the discriminatory conduct.

Summary by the appellate court:
The trial court entered a judgment for plaintiff Lisa Davis after a jury found defendant Kiewit Pacific Co. (Kiewit) liable for gender discrimination, hostile work environment harassment, retaliation, and failure to prevent harassment, gender discrimination, or retaliation. However, before trial, the trial court granted Kiewit's motion for summary adjudication on Davis's claim for punitive damages, concluding there were no triable issues of material fact whether a managing agent of Kiewit had engaged in or ratified any oppressive, malicious and/or fraudulent conduct against her. Davis appeals, contending the trial court erred by granting Kiewit 's motion for summary adjudication on her punitive damages claim because there is a triable issue of material fact regarding whether a managing agent of Kiewit engaged in or ratified the wrongful conduct against her. As we discuss below, we conclude a triable issue of material fact exists for determination by a jury. 

FMLA: adverse employment action – termination of employment, issue of valid grounds - misconduct, retaliation
Jurisdiction: 5th Circuit

Ion v. Chevron USA, Inc., No 12-60682 (5th Cir., 9/26/13); http://www.ca5.uscourts.gov/opinions/pub/12/12-60682-CV0.wpd.pdf [enhanced lexis.com version].

Summary judgment was reversed:

· A reasonable jury could infer that the employee’s use of FMLA leave was involved in the adverse employment action decision – the termination letter mentioned that he had not returned to work since his suspension – but that was because he was on FMLA leave.

· A reasonable jury could conclude that the email about him "playing games" and "what are our options" demonstrated animus toward him taking protected leave.

· The appellate court rejected the company's reliance on the statement of a coworker because:

· Though Fifth Circuit precedent allows an employer to make its own business judgments, even if those judgments are mistaken,

· those judgments must be reasonable, which was an issue for an issue for a jury because the employer failed to interview the employee about the statement adverse statement allegedly made by his coworker

· There was an issue of his cooperation in signing a release at the clinic:

· the company claimed that the clinic incident influenced its decision,

· but the employer didn’t mention that incident in its termination letter, which the appellate court found suspicious and believed a jury could also.

Summary by the appellate court:

Todd W. Ion, a former employee of Appellee Chevron USA, Inc., appeals the district court’s grant of summary judgment in favor of Chevron. Ion alleges that Chevron terminated him in retaliation for exercising his rights under the Family Medical Leave Act (“FMLA”). The district court held that, while Ion had established the existence of a genuine dispute as to a material fact regarding Chevron’s motivation, Chevron had established as a matter of law that it would have terminated Ion despite any retaliatory motive. We disagree and, therefore, REVERSE the district court’s grant of summary judgment.

Title VII: gender stereotyping, same-sex harassment, supervisor, sexual desire – motive irrelevant
Jurisdiction: 5th Circuit

EEOC v. Boh Bros. Constr. Co., No.: 11-30770 (5th Cir., 9/ 27/13); http://www.ca5.uscourts.gov/opinions%5Cpub%5C11/11-30770-CV2.pdf; [enhanced lexis.com version].

Many state human right acts expressly prohibit gender identity stereotyping and discrimination. Federal statutes don’t expressly prohibit that, but there is a trend in federal cases to interpret Title VII to include gender stereotyping. This is another Title VII decision by ten of the sixteen judges in an en banc panel [Wikipedia – en banc is “. . . a legal term used to refer to a case heard or to be heard before all judges of a court – in other words, before the entire bench – rather than by a panel selected from them”].

Sexual desire need not be a motive; offensive misconduct is sufficient, e.g., the supervisor purportedly was lewd and vulgar to the employee on a daily basis, including:

· instances of exposing his genitals to the employee while urinating,

· simulating anal intercourse whenever the employee bent over, and

· using homophobic slurs to refer to the employee.

Summary by the appellate court:

This Title VII case arises out of alleged sexual harassment by Chuck Wolfe, the superintendent of an all-male crew on a construction site operated by Boh Bros. Construction Company (“Boh Brothers”). During a three-day jury trial, the Equal Employment Opportunity Commission (“EEOC”) presented evidence that Wolfe subjected Kerry Woods, an iron worker on Wolfe’s crew, to almost-daily verbal and physical harassment because Woods did not conform to Wolfe’s view of how a man should act. The jury found in favor of the EEOC on its hostile-environment claim, awarding compensatory and punitive damages. Boh Brothers appeals the district court’s denial of its motion for judgment as a matter of law and motion for new trial. Drawing all reasonable inferences in the light most favorable to the verdict, as we must, we AFFIRM in part, REVERSE in part, and REMAND for further proceedings consistent with this opinion.
[Comment: Apparently Wolfe is unaware of a growing number of professional athletes announcing their sexual status.]

Title VII: gender, adverse employment action, promotion denied, insufficient qualifications

Jurisdiction: 10th Circuit

Frederick v. Metropolitan State University of Denver Board Of Trustees, No. 12-1505 (10th Cir., 10/3/13); http://www.ca10.uscourts.gov/opinions/12/12-1505.pdf [enhanced lexis.com version].

No discrimination was found because Elizabeth Frederick did not have the requisite qualifications for the promotion she sought. Courts review these cases to decide on whether there was unlawful discrimination, not whether the employer made a good professional or business decision.

Summary by the appellate court:

Elizabeth Frederick appeals from the district court’s grant of summary judgment in favor of Metropolitan State University of Denver Board of Trustees (Metro) on her claim that she was denied a promotion on the basis of her gender in violation of 42 U.S.C. § 2000e, et seq., commonly known as Title VII of the Civil Rights Act of 1964. We have jurisdiction under 28 U.S.C. § 1291, and affirm. 

Religion: contraceptive prescriptions, health plans, injunction, Hobby Lobby case, abatement
Jurisdiction: 10th Circuit

Newland, et al,. v. Sebelius, No. 12-1380 (10/3/13); http://www.ca10.uscourts.gov/opinions/12/12-1380.pdf [enhanced lexis.com version].

This case is abated [on hold] pending decision in the Hobby Lobby case currently in the United States Supreme Court.

ORDER AND JUDGMENT
Before KELLY, LUCERO, and MATHESON, Circuit Judges. Kathleen Sebelius, Secretary of Department of Health and Human Services (“HHS”), appeals the district court’s order granting the plaintiffs’ motion for a preliminary injunction barring enforcement of an HHS regulation requiring employer-provided group health plans to cover certain contraceptive drugs and services. Exercising jurisdiction under 28 U.S.C. § 1292(a)(1), we affirm.
I. BACKGROUND

Hercules Industries, Inc., a for-profit Colorado corporation, and five of its controlling shareholders and/or officers (collectively, the “Newlands”) brought suit in Colorado district court seeking an exemption from an HHS regulation requiring that employer-provided health plans cover all contraceptive drugs and services approved by the Food and Drug Administration (the “Regulation”). 45 C.F.R. § 147.130(a). Hercules and the Newlands contend that compliance with the Regulation would violate their sincerely held religious beliefs about contraceptives. The plaintiffs sought a preliminary injunction barring HHS from enforcing the Regulation against them, claiming that the Regulation substantially burdens their religious exercise in violation of the Religious Freedom Restoration Act of 1993 (“RFRA”), 42 U.S.C. § 2000bb-1 . The district court granted the preliminary injunction, and HHS timely appealed.  

* * *

III. CONCLUSION

We conclude that the district court did not abuse its discretion in granting the preliminary injunction to Hercules. We therefore affirm and remand to the district court. Given the pending petition for certiorari before the Supreme Court in Hobby Lobby, the district court is instructed to abate further proceedings until the Supreme Court completes its consideration of the Hobby Lobby case. At that time, the abatement may be lifted and the court may undertake all proceedings necessary to resolve the issues remaining before it. Finally, appellees' motion to hear this matter with the Hobby Lobby proceeding is denied as moot.
FMLA: interference, policies – attendance – notice of absence – failure to comply, adverse employment action, legitimate business reason, no pretext, summary judgment dismissal

Jurisdiction: 10th Circuit

Barnes v. Spirit Aerosystems, Inc., No. 13-3043 (10th Cir., 10/4/13); http://www.ca10.uscourts.gov/opinions/13/13-3043.pdf [enhanced lexis.com version].

Summary by the appellate court:

It is uncontroverted that Spirit terminated Mr. Barnes because he failed to comply with its attendance and notice-of-absence policies, and Mr. Barnes has not come forward with any evidence to contradict Spirit’s explanation for his termination or call into question the legitimacy of its policies. Spirit was therefore entitled to summary judgment on the interference claim. 

ADA: reasonable accommodation, essential function, no connection, designated parking place, dismissal reversed

Retaliation: poor performance, valid business purpose, no pretext, dismissal affirmed
Jurisdiction: 5th Circuit

Citations:

· Feist v. State of Louisiana, No. 12-31065 (5th Cir., 9/16/13); http://www.ca5.uscourts.gov/opinions%5Cpub%5C12/12-31065-CV0.wpd.pdf ; 2013 U.S. App. LEXIS 19133 [enhanced lexis.com version]. 

· Ford Harrison article in Employment Information Network – http://www.fordharrison.com/9634.

The request by an Assistant Attorney General for accommodation of a designated parking place didn’t need not be related to the essential functions of her job. She had an access problem because of her knee condition. Viewed from the perspective of the ADA’s job and public access requirements, the decision makes sense. In the interactive accommodation process, remember these factors:

42 U.S.C. § 12111(9)

    (A)  making existing facilities used by employees readily accessible to and usable by individuals with disabilities; and

    (B)  job restructuring, part-time or modified work schedules, reassignment to a vacant position, acquisition or modification of equipment or devices, appropriate  adjustment or modifications of examinations, training materials or policies, the provision of qualified readers or interpreters, and other similar accommodations for individuals with disabilities.
29 C.F.R. § 1630.2(o)(1).  

    (i) Modifications or adjustments to a job application process that enable a qualified applicant with a disability to be considered for the position such qualified applicant desires; or

    (ii) Modifications or adjustments to the work environment . . . that enable an individual with a disability who is qualified to perform the essential functions of that position; or

    (iii) Modifications or adjustments that enable a covered entity's employee with a disability to enjoy equal benefits and privileges of employment as are enjoyed by its other similarly situated employees without disabilities.

Summary by the appellate court:

Pauline G. Feist, a former assistant attorney general for the Louisiana Department of Justice (“LDOJ”), claims that LDOJ (1) discriminated against her in violation of the Americans with Disabilities Act (“ADA”) by declining to provide a free on-site parking space to accommodate her disability (osteoarthritis of the knee), and (2) violated the ADA and Title VII by terminating her employment in retaliation for charges she filed with the U.S. Equal Employment Opportunity Commission (“EEOC”).
The district court granted summary judgment on Feist’s discrimination claim, holding that she failed to explain how the denial of on-site parking limited her ability to perform the “essential functions” of her job. Feist filed timely appeal, arguing that the ADA does not require a link between a requested accommodation and an essential job function.
The district court also granted LDOJ’s motion for summary judgment on Feist’s retaliation claim, finding that Feist was dismissed for poor performance and holding that Feist produced no evidence that, but for a retaliatory motive, LDOJ would not have dismissed her. Feist appeals, claiming that she has evidence that any performance-based justification is mere pretext, intended to disguise the retaliatory dismissal. Because we find an error in the district court’s analysis of the discrimination claim, we vacate summary judgment in part and affirm in part. 
Severance pay: employment contract, troubled bank, “federally funded institution”, “golden parachute” – 12 U.S.C. § 1828(k)(4)(A) – refusal to pay

Jurisdiction: 10th Circuit

Martinez v. Rocky Mountain Capital, No. 11-8076 (10th Cir. 10/4/13); http://www.ca10.uscourts.gov/opinions/11/11-8076.pdf [enhanced lexis.com version].

Joe F. Martinez had been entitled to a severance payment and benefits, but the settlement agreement was set aside for impracticality as defined under federal law.

Summary by the appellate court:

Joe F. Martinez, a former president and regional vice-president of Rocky Mountain Bank and Rocky Mountain Capital (collectively, “Bank”), sued the Bank to recover his severance pay. The Bank settled but later refused to pay under the terms of the settlement agreement because federal regulators deemed the payment a prohibited “golden parachute.” Mr. Martinez asked the district court to enforce the agreement anyway, but the court denied his motion and granted in part the Bank’s motion for a judgment of impracticability, excusing the Bank’s duty to perform under the settlement agreement. The court then entered a Rule 54(b) certification, see Fed. R. Civ. P. 54(b), and Mr. Martinez appealed. We affirm. 

Hacking: public sector rights, social media, whistleblower, grievance process, adverse employment action, boss – misconduct
Jurisdiction: Oklahoma

Murphy v. Spring, No. 13-cv-96-TCK-PJC (N.D. Okla. Sept. 12, 2013).

Resources:

· Article by Molly DiBianca in The Delaware Employment Law Blog sponsored by the law firm of Young Conway Stargatt & Taylor, LLP – http://www.delawareemploymentlawblog.com/2013/10/boss-hacks-personal-email-account-of-employee-emotional-distress-follows.html.

· Molly DiBianca’s access point to the – http://www.scribd.com/doc/174629949/Murphy-v-Spring-N-D-Okla-Sept-12-2013.

From time to time an important trial court decision is published that merits attention, and this case and Molly DiBianca’s excellent article about it are noted here as important resources and study guides for practitioners.

Briefly: An administrative assistant noted improprieties in the athletic program that appeared to have “endangered the health and safety of students” and had “misappropriated funds.” Issues covered and analyzed are:

· Fourth Amendment rights of a public sector employee,

· expectation of privacy for her email account, 

· statutory rights and protections, and

· the common law tort of intentional infliction of emotional distress, typically being that:

1) the defendant's conduct was extreme and outrageous,

2) the wrongful acts were intentional or reckless in nature, and

3) as a result of such conduct the plaintiff suffered severe emotional distress. 

Torts: employee accident, course and scope of employment, personal errand, incidental benefit, employer, imputed liability – respondeat superior

Jurisdiction: California

Moradi v. Marsh USA, INC., B239858 (Cal.App.Dist.2,Div.1, 9/17/13); http://www.courts.ca.gov/opinions/documents/B239858.PDF [enhanced lexis.com version].

This is a personal injury (tort) case, but often in statutory discrimination litigation, tort claims are also included. Often that raises issues of all might be liable for the actions of company personnel, so this case is noted to refresh recollection of some of the considerations involved. This side trip may provide some helpful insight into related areas of the law. This case also alerts executives, managers and supervisors generally, about how misconduct by anyone in the company in the scope of their employment might subject the company or agency to imputed liability.

The employee was required to use her personal vehicle for many company duties, and the slight deviation for personal use was held not to change the incidental benefit to the employer of having the employee use her personal vehicle to travel to and from the office and other destinations. 

FEHA:
· Discrimination:  pregnancy, adverse employment action, termination, “substantial motivating reason”, mixed motive, Harris v. City of Santa Monica

· Civil procedure: failure plead that defense in answer

Jurisdiction: California

Alamo v. Practice Management Information Corp., No. B230909 (Cal.Ct.App.Dist2,Div.7, 9/5/13); http://www.courts.ca.gov/opinions/documents/B230909A.PDF [enhanced lexis.com version].

In accordance with Harris v. City of Santa Monica, 56 Cal. 4th 203 (Cal. 2013), the plaintiff must prove her pregnancy was a “substantial motivating reason” for her termination rather than merely a “motivating reason”. 

Title VII:
· Discrimination – national origin – gender  – hostile work environment – retaliation – 42 U.S.C. §§ 1981, 1983, Fourteenth Amendment – equal protection, First Amendment – freedom of speech and association; qualified immunity
· Defenses: no pretext – no similarly situated employee, unprofessional behavior, teamwork problems, poor judgment, confrontational, complainer 
· Civil procedure: failure to properly plead

Jurisdiction: 10th Circuit

Salazar v. City of Commerce City, et al., No. 12 - 1390 (10th Cir., 9/23/13); http://www.ca10.uscourts.gov/opinions/12/12-1390.pdf [enhanced lexis.com version].

  Background by the appellate court:

Ms. Salazar was the Director of Economic Development (“ED”) for the City from August 29, 2005, until her termination effective July 16, 2008. She filed a complaint in district court alleging gender and national origin discrimination and retaliation in violation of Title VII; national origin discrimination and retaliation in violation of 42 U.S.C. § 1981; and claims under 42 U.S.C. § 1983 alleging violations of her Fourteenth Amendment right to equal protection and her First Amendment rights to freedom of speech and association. In addition to the City, Ms. Salazar named four individual defendants: Gerald M. Flannery, City Manager; Tom Acre, Deputy City Manager and Ms. Salazar’s direct supervisor ; Heather Olson, n/k/a Heather Spencer, Human Resources Director; and Paul Natale, Mayor.

The defendants moved for summary judgment, and the district court granted their motion as to most of Ms. Salazar’s claims. The court denied summary judgment on her claims against the City, Mr. Flannery, and Mr. Acre, alleging retaliatory termination in violation of Title VII and § 1981. Those claims proceeded to trial, resulting in a jury verdict in favor of the defendants. In its verdict, the jury concluded that Ms. Salazar’s opposition to discrimination based on gender and/or race was not the determinative factor that caused the City, Mr. Flannery, or Mr. Acre to terminate her employment. Ms. Salazar is not appealing the jury’s verdict.
* * *
III. Conclusion The judgment of the district court is AFFIRMED. The court’s orders dated April 26, 2013, and May 14, 2013, provisionally directing that portions of the appendix would remain under seal, are hereby made permanent as to Volumes IV, VII, and VIII, which will continue to remain under seal. 
Unemployment benefits: adverse employment action, car required, unable to repair
Jurisdiction: Pennsylvania

Bell Socialization Services v. UCBR, Pa. Commw. Ct., No. 414 C.D. 2013 (8/29/13) [enhanced lexis.com version].

This intermediate appellate court decision affirmed the order of the Unemployment Compensation Board of Review (UCBR) of an award of unemployment compensation to an employee earning $9/hr. who could not afford to repair her vehicle. She was fired because the employer required having reliable transportation. The appellate reasoning was that she had “good cause” for violating that requirement.

Policy:

Civil litigation: separate entity, capacity to sue, by-laws – unilaterally amended

Health care: professional service for patients

Jurisdiction: Minnesota

Avera Marshall Regional Medical Center v. Avera Marshall, Minn. Appeals No. A12-2117 (7/22/13) [enhanced lexis.com version]. 
The controversy was the right of medical staff to sue over how it organizes itself to meet its obligations to patients. Held:

· the hospital medical staff was not a separate legal entity with capacity to sue; and

· the bylaws governing a hospital medical staff do not create a contractual relationship.

Summary by the appellate court:

This case presents two compelling and (in this case) competing policy interests. On one side is the interest of hospital management in controlling hospital operations and providing a safe environment for patients through bylaws governing the medical staff. On the other side is the interest of a medical staff in carrying out its obligations to patients by controlling how it organizes itself and how it influences the formation of and compliance with its bylaws. Although both sides raise persuasive policy arguments, we conclude that under Minnesota law a medical staff does not have legal capacity to sue and that the medical staff bylaws are not an enforceable contract. Therefore, we affirm the district court's grant of summary judgment to the hospital.

[Note: Even though the health care providers were denied being allowed to sue, better practices would indicate that management would be prudent to pay attention to such problems.]

NLRA, LMRA: secondary boycott, sham litigation, proscriptions expanded, work centers, 29 U.S.C. § 158 (b) (4), 29 U.S.C. § 187
Jurisdiction: 4th Circuit

Waugh Chapel South, LLC v. UFCW (4th Cir., 9/26/13); http://pacer.ca4.uscourts.gov/opinion.pdf/121429.P.pdf [enhanced lexis.com version].

Despite finding that sham litigation violated NLRA secondary boycott proscriptions, it:

· expanded the scope of activity covered, but

· limited the type of organizations subject to them.

DIAZ, Circuit Judge:

Waugh Chapel South, LLC, WCS LLC, WCS Properties Business Trust (collectively “WCS”) sued the United Food and Commercial Workers Union Locals 27 and 400 (“ UFCW”) and the Mid-Atlantic Retail Food Industry Joint Labor Management Fund (the “Fund”) under the Labor Management Relations Act ( the “LMRA”) , 29 U.S.C. § 187, which provides a cause of action for victims of “unfair labor practices” as defined by the National Labor Relations Act ( the “NLRA”), 29 U.S.C. § 158 (b) (4). In its complaint, WCS alleges that the defendants orchestrated fourteen separate legal challenges against their commercial real estate project in order to force WCS to terminate their relationship with a non-unionized supermarket – conduct that WCS alleged was an illicit “secondary boycott” under § 158(b)(4)(ii)(B) .

The defendants moved to dismiss the complaint under the Noerr-Pennington doctrine, claiming that their First Amendment right to petition the courts insulated their litigation activity from liability. Alternatively, the Fund moved to dismiss the complaint on the basis that it was not a “labor organization” under the NLRA. The district court agreed with both arguments and granted the motions to dismiss. This appeal followed.

We agree with the district court that the Fund is not a “labor organization” under the NLRA, but conclude that the Noerr-Pennington doctrine does not (at least at this stage) spare the remaining defendants from the allegations of the complaint. Although the courts are a medium by which citizens may exercise their First Amendment right to petition their government, the act of petitioning those courts may not serve as the means to achieve illegal ends. Cal. Mot or Transp. Co. v. Trucking Unlimited, 404 U.S. 508, 515 (1972) . Under this “sham litigation” exception to the Noerr-Pennington doctrine, we hold that the pleadings and the concomitant record evidence in this case, if credited by a factfinder, are sufficient to show that the unions have abused their right to petition the courts beyond the point of constitutional protection. We therefore affirm in part, vacate in part, and remand to the district court for a determination of whether the unions waged a secondary boycott in the manner alleged in the complaint .
Class Action Fairness Act, removal to federal court, out-of-state defendants, amount in controversy, 28 U.S.C. § 1332(d)(2), Lowdermilk
Jurisdiction: 9th Circuit

Rodriguez v. AT&T Mobility Services, L.L.C., No. 13-56149 (9th Cir., 8/23/13); http://cdn.ca9.uscourts.gov/datastore/opinions/2013/08/27/13-56149.pdf;  http://www.morelaw.com/verdicts/case.asp?s=CA&d=62358 [enhanced lexis.com version].

This case makes class actions easier to certify in the 9th Circuit.

Summary by the appellate court:

The  panel  vacated  the  district  court’s  order  remanding  to  state  court  a  putative class  action, which  had  been  removed to federal  district  court  by  the  defendant  under  the  Class  Action Fairness Act.

The panel held that the lead plaintiff’s waiver of any claim in excess of the $5 million amount-in-controversy requirement of 28 U.S.C. § 1332(d)(2) was ineffective, and the waiver no longer had legal effect. The panel held that Lowdermilk v. U.S. Bank Nat’l As’n, 479 F.3d 994, 999 (9th Cir. 2007) (imposing on defendants the burden to prove the amount-in-controversy to a “legal certainty”), was effectively overruled by the Supreme Court’s holding in Standard Fire Ins. Co. v. Knowles, 133 S.Ct.1345 (2013), and that the proper burden of proof imposed upon a defendant to establish the amount-in-controversy is the preponderance of the evidence standard. Because the district court’s remand order relied solely on the waiver, the panel remanded to the district court for consideration and application of the preponderance standard to the amount-in-controversy evidence. 
ERISA: attorney fees – “some  degree of success on the merits” – no clear winner, settlement, Hardt v. Reliance Std, Life Ins. Co.,
Jurisdiction: 2nd Circuit

Scarangella v. Group Health, Inc., 12-2750-cv (2nd Cir., 9/10/13); http://www.ca2.uscourts.gov/decisions/isysquery/4a97412a-93fd-4ea9-9490-438f9558efdc/1/doc/12-2750_opn.pdf#xml=http://www.ca2.uscourts.gov/decisions/isysquery/4a97412a-93fd-4ea9-9490-438f9558efdc/1/hilite/ [enhanced lexis.com version].
In order to be eligible for an award of attorney fees a party must show “some degree of success on the merits”. If there is no clear winner, then the factors in this case need to be studied for guidance.

Summary by the appellate court:

Appellant Village Fuel appeals the district court’s denial of attorney’s fees in this ERISA action. The district court held that Village Fuel was ineligible for attorney’s fees because it “was not the ‘prevailing party,’ and . . . it did not obtain any success on the merits.” Although the district court appeared to rely upon the Supreme Court’s standard for determining eligibility for an award of attorney’s fees, as set out in Hardt v. Reliance Std. Life Ins. Co. , 130 S. Ct. 2149 (2010), it erred in interpreting that standard and applying it in this case. As a result, we vacate the court’s decision and remand for the district court to apply the appropriate standard and to exercise its discretion in determining to what extent, if any, Village Fuel is entitled to an award of reasonable attorney’s fees. 
Litigation:

· Title VII: race, adverse employment actions, hostile work environment, misconduct – threats – workplace disruption

· 42 U.S.C. § 1981: no retaliation

· Evidence: failure of proof, no pretext

· Civil procedure: summary judgment

Jurisdiction: 10th Circuit

Hunt v. Riverside Transportation, Inc., No. 13-3100 (10th Cir., 9/5/13); http://www.ca10.uscourts.gov/opinions/13/13-3100.pdf [enhanced lexis.com version].

Conclusion by the appellate court:

We have reviewed the briefs, the record, and the applicable law. The district court accurately analyzed the issues and we agree with its analysis. We therefore affirm the judgment of the district court for substantially the same reasons explained in the district court’s memorandum and order dated April 11, 2013.

Litigation: evidence – legal hold order, failure to preserve, sanctions
Jurisdiction: U.S.D.C.N.Y.

In re Pfizer, Inc. Sec. Litig., 288 F.R.D. 297 (S.D.N.Y. Jan. 8, 2013).

Informative article on preservation of evidence, legal hold orders, etc. - http://www.delawareemploymentlawblog.com/2013/09/employer-failure-to-preserve-employee-social-media-evidence.html.

Fortunately, most of the evidence subject to the legal hold order was available elsewhere in the employer’s system, so there were no sanctions for negligently failing to comply with the order. The problem was that the metadata, i.e., underlying records information might have been different. Metadata is important because it contains information on when items were created, how often accessed, any changes, etc. [Wikipedia - http://en.wikipedia.org/wiki/Legal_hold.]

Timing: Missouri Human Rights Act, adverse employment action, retaliation, untimely claims, right-to-sue letter
Jurisdiction: Missouri

Farrow v. St. Francis Medical Center, No. SC 92793 (MO, 8/27/13);

· Case access possibilities (this a difficult site to use, but try these URL links): 

· http://www.courts.mo.gov/file.jsp?id=65034;

·  http://www.courts.mo.gov/page.jsp?id=1983.

· Or Google Scholar: http://scholar.google.com/scholar_case?case=6004796914430314284&hl=en&as_sdt=2&as_vis=1&oi=scholarr [enhanced lexis.com version].

· Ogletree Deakins article - http://www.ogletreedeakins.com/publications/2013-09-05/new-missouri-supreme-court-decision-addresses-untimely-claims#sthash.L2PIFyJP.dpuf.

When must an employer raise the defense of untimely filing or statute of limitations? This is a complex case that Missouri practitioners need to study because the decision fundamentally changes the law on when the issue of timeliness should be raised.

Title VII: gender, unwelcome sexual advances, harassment, hostile work environment – “severe or pervasive”, equal opportunity harasser, particular target group, “culture of revenge”; summary judgment dismissal
Jurisdiction: 3rd Circuit

Clayton v. City of Atlantic City, No. 12-4273 (3d Cir. Sept. 12, 2013); http://www2.ca3.uscourts.gov/opinarch/124273np.pdf [enhanced lexis.com version].

Summary judgment for employer.  The female employee primarily relied on a “culture of revenge”. The rationale for dismissal was that an attitude of “revenge” is not unlawful if it is equally applied without regard to race, religion, gender, etc. Her claimed failed because there was no gender discrimination because males and females alike were subject to the punishments of dissatisfied supervisors. 

Arbitration: compel, collective bargaining agreement (CBA), grievances
Jurisdiction: 10th Circuit

Society of Professional Engineering Employees In Aerospace, LOCAL 2001, et al., v. Spirit Aerosystems, Inc. (10th Cir., 9/17/13); 

http://www.ca10.uscourts.gov/opinions/12/12-3345.pdf [enhanced lexis.com version].

Summary by the appellate court:

Spirit Aerosystems, Inc. entered into collective-bargaining agreements with the Society of Professional Engineering Employees in Aerospace, Local 2001. The agreements allow represented employees to file grievances with Spirit and to compel arbitration if they are dissatisfied with the way that the company responded to such grievances. The union can file union-wide grievances and compel arbitration if the matter involves lockouts. 

The problem here is that the union filed grievances that did not involve lockouts. Instead, the grievances related to Spirit’s processes for evaluating employee performance. Dissatisfied with Spirit’s responses to the grievances, the union sued in federal district court to compel arbitration. On cross-motions for summary judgment, the court held as a matter of law that the dispute was not arbitrable. Concluding that the district court properly refused to compel arbitration, we affirm.

Unemployment compensation:

· administrative law and procedure: administrative appeal, judicial review, rules, and standard of review

· appeal and error: standard of review

· employment law: termination of employment, unemployment compensation

Jurisdiction: New Mexico

Naravaez  v. New Mexico Department of Workforce Solutions, et al. (NMCA, 9/18/13), Certiorari Denied, June 19, 2013, No. 34,169; 2013-NMCA-079;

http://www.nmbar.org/Attorneys/lawpubs/BB/bb2013/BB091813.pdf#page=28 [enhanced lexis.com version];

52 SBB 38 at 20.

Summary by the appellate court:

{1} The Department of Workforce Solutions (the Department) granted Petitioner Robert Narvaez unemployment benefits for thirteen months before disqualifying him from benefits and requiring that he repay the benefits because his misconduct caused his employment separation. We reverse the district court’s order upholding the Department’s action because the Department did not proceed in accordance with the Unemployment Compensation Law, NMSA 1978, §§ 51-1-1 to - 59 (1982, as amended through 2012) and the Department’s regulations.
FMLA: leave, return, equivalent position, definition, factors
Jurisdiction:  Circuit
Crawford v. JP Morgan Chase & Company, No. 12-3698 (6th Cir., 8/7/13); http://www.ca6.uscourts.gov/opinions.pdf/13a0720n-06.pdf [enhanced lexis.com version].

What is an “equivalent position”? The regulations define it as . . .

. . . one that is virtually identical to the employee's former position in terms of pay, benefits and working conditions, including privileges, perquisites and status. It must involve the same or substantially similar duties and responsibilities, which must entail substantially equivalent skill, effort, responsibility, and authority.

The Merriam-Webster online dictionary defines:

· “virtually” as – almost entirely, nearly; for all practical purposes

· “substantially” as – being  largely but not wholly that which is specified

Thus as a practical matter, about as reasonably close as what one had previously so that a reasonable person would not to feel discriminated against.

This case analyzes a number of factors to consider when dealing with the matter of an “equivalent position”. Though the appellate court did not recommend full-text publication, any time persuasive reasoning such as this comes along it’s a valuable resource to study.

[Note: This analysis might also provide helpful considerations when dealing with “reasonable accommodation” under the ADA.]

ADEA: corporate reorganization, reduction in force, adverse employment action, “old and ugly”, attempted settlement, higher award, $$$, summary judgment

Jurisdiction: 10th Circuit, District Court, Tulsa

EEOC v. Kanbar Property Management LLC, No.: 12-CV- 00422-JED-TLW (U.S.D.C.N.D.OK):

· Constangy, Brooks & Smith, LLP Employment Law and Labor Insider article –  http://www.employmentandlaborinsider.com/discrimination/im-taking-a-vote-lets/.

· Case citation from the article – http://www.employmentandlaborinsider.com/Blog.8.30.12.EEOC%20v%20Kanbara.pdf [enhanced lexis.com version]. 
This case is almost a possible contender for a Darwin Award.

Arbitration:

· appeal and error: fundamental error, standard of review, remand

· civil procedure: affirmative claims and defenses, arbitration, discovery

· evidence: burden of proof,

· commercial law: uniform arbitration act 

· federal law: preemption, Federal Arbitration Act (FAA), 9 U.S.C. §§ 1-16 (2006)

· contracts: unconscionable, unenforceable

· remedies: arbitration

Jurisdiction: New Mexico

Strausberg v. Laurel Healthcare Providers, LLC, et al., No. 33,331 (NMSC, 6/27/13); http://www.nmbar.org/Attorneys/lawpubs/BB/bb2013/BB090413.pdf#page=27; 2013-NMSC-032; 52 SBB 36, at 27 (9/4/13) [enhanced lexis.com version].

Summary by the court:

{1}In this case we address which party has the burden to prove that a contract is unconscionable and, therefore, unenforceable. Plaintiff Nina Strausberg signed an arbitration agreement as a mandatory condition of her admission to the Arbor Brook Healthcare nursing home. Despite having signed the arbitration agreement, Plaintiff subsequently sued Arbor Brook and several other defendants for alleged negligent care. Defendants moved the district court to compel arbitration and to dismiss Plaintiff’s case. In response, Plaintiff argued that the arbitration agreement was unconscionable. The district court found that Plaintiff had failed to prove unconscionability and, therefore, granted Defendants’ motion to compel arbitration.
Rehabilitation Act: § 503, new regulations – 41 CFR Part 60-741, OFCCP, affirmative action
Changes:

· Prohibitions against discrimination strengthened to comply with the 2008 ADAAA.

· Assistance for contractors:

· recruiting,

· hiring,

· better employment opportunities

Effective date is 180 days from the 8/27/13 publication date.

Wage and Hour: back pay, undocumented workers

NLRA: protected activity, adverse employment action, Hoffman Plastic Compounds, Inc.
Jurisdiction: 2nd Circuit

Palma v. NLRB, No. 12-1199 (2d Cir. July 10, 2013); http://www.ca2.uscourts.gov/decisions/isysquery/873ee913-07d9-487d-b238-1d938b993679/1/doc/12-1199_opn.pdf#xml=http://www.ca2.uscourts.gov/decisions/isysquery/873ee913-07d9-487d-b238-1d938b993679/1/hilite/ [enhanced lexis.com version].

Ogletree Deakins article at http://www.ogletreedeakins.com/publications/2013-08-30/nlrb-did-not-err-categorically-barring-nlra-back-pay-undocumented-workers-se#sthash.sNeMEjDU.dpuf.

The Hoffman U.S. Supreme Court case precludes back pay to undocumented workers because that would contravene other federal laws. However, the appellate court remanded [returned] the case to the NLRB to determine the issue of reinstatement if there was proper documentation

FLSA: litigation, overtime claims, pleading requirements, Twombly/Iqbal challenges
NYLL: New York Labor Law

Jurisdiction: 2nd Circuit

Three cases:

· Nakahata v. New York-Presbyterian Healthcare Sys., Inc., No. 11-0734 (2nd Cir., 7/11/13); http://www.ca2.uscourts.gov/decisions/isysquery/4717f5aa-6ec0-4081-838f-7fe5dd2bf173/2/doc/11-734_11-710_11-713_11-728_opn.pdf#xml=http://www.ca2.uscourts.gov/decisions/isysquery/4717f5aa-6ec0-4081-838f-7fe5dd2bf173/2/hilite/ [enhanced lexis.com version].

· Dejesus v. HF Management Services, LLC, No. 12-4565, 2013 U.S. App. LEXIS 16105 (2nd Cir., 8/5/13); http://www.ca2.uscourts.gov/decisions/isysquery/4717f5aa-6ec0-4081-838f-7fe5dd2bf173/1/doc/12-4565_opn.pdf#xml=http://www.ca2.uscourts.gov/decisions/isysquery/4717f5aa-6ec0-4081-838f-7fe5dd2bf173/1/hilite/ [enhanced lexis.com version].

· Lundy v. Catholic Health Sys. of Long Island, 711 F.3d 106 (2nd Cir. 2013); http://www.ca2.uscourts.gov/decisions/isysquery/4717f5aa-6ec0-4081-838f-7fe5dd2bf173/3/doc/12-1453_opn.pdf#xml=http://www.ca2.uscourts.gov/decisions/isysquery/4717f5aa-6ec0-4081-838f-7fe5dd2bf173/3/hilite/ [enhanced lexis.com version].

Essentially, FLSA claims for unpaid overtime must plead sufficient factual detail – at least 40 hours of work in a given workweek and some uncompensated time in excess of the 40 hours.

Title VII: discrimination

· discrimination: adverse employment action, investigation, employee threats, valid business purpose, no discrimination, retaliation

· common law: defamation, wrongful discharge, civil conspiracy
· evidence: McDonnell Douglas, valid business purpose, no pretext
· litigation: summary judgment – no jury issue, pro se, case dismissed
Jurisdiction: 10th Circuit

This case involving a threatening employee isn’t a typical Title VII case, so it isn’t briefed. However, it is interesting background information. He was litigating pro se (i.e., representing himself), so perhaps no attorney wanted to be involved. The case name might provide some insight into the court’s view of the matter.

Basically, no “reasonable jury could find that ARAMARK’s stated reasons for Keeler’s

termination were mere pretext for a retaliatory motive” nor was there any evidence of defamation.



Quincey Gerald Keeler, a/k/a Jerry, v. ARAMARK,   No. 13-3117 (10th Cir., 8/21/13);  


HYPERLINK "http://www.ca10.uscourts.gov/opinions/13/13-3117.pdf"
http://www.ca10.uscourts.gov/opinions/13/13-3117.pdf
 [enhanced lexis.com version].


Summary by the appellate court:

Jerry Keeler felt that his employer, ARAMARK, didn’t appreciate his performance as a food service worker. ARAMARK never made Mr. Keeler employee of the month, nor did it allow him to work the overtime hours he thought he deserved. Taking matters into his own hands, Mr. Keeler delivered a series of threatening letters to his higher-ups. One letter claimed it would be their “final warning” and another promised that someone would “start a riot . . . if [Mr. Keeler] suffered and died from a diabetic attack cause of stress.” At the same time, Mr. Keeler also filed charges with the Kansas Human Rights Commission (KHRC) and the EEOC, but by that point ARAMARK had already launched an investigation into Mr. Keeler’s allegations and learned — that far from being the victim of discrimination — Mr. Keeler actually intimidated many of his coworkers with his behavior. All this convinced ARAMARK that the proper course was to end Mr. Keeler’s employment. 
Mining: Mine Safety and Health Act (MSHA), Federal Mine Safety and Health Review Commission, safety, protection, administrative agency law, request for records, refusal, fines, scope, limitations
Jurisdiction: 7th Circuit

Big Ridge vs. Federal Mine Safety and Health Review Commission, Nos. 12–2316, 12–2460 (7th Cir. 4/26/13) ;

· Illinois State Bar Association - http://media.ca7.uscourts.gov/cgi-bin/rssExec.pl?Submit=Display&Path=Y2013/D04-26/C:12-2316:J:Hamilton:aut:T:fnOp:N:1125349:S:0 [enhanced lexis.com version]
Though this case involves mines and mining, it provides a valuable general illustration of the scope of administrative agency requests for records. How broad or how limited can they be? 

An agency must be able to perform its assigned duties and be allowed to investigate the industry it administers, but it ought not to be allowed to conduct “fishing expeditions” – using a dragnet in hopes of finding violations.

Summary by the appellate court:

Under the Federal Mine Safety & Health Act of 1977 (“the Mine Safety Act”), the Secretary of Labor is charged with protecting the health and safety of the nation's miners, acting through The Honorable John J. Tharp of the Northern District of Illinois, sitting by designation. the Federal Mine Safety and Health Administration (“MSHA”). Regulations issued under the Mine Safety Act require mine operators to report to MSHA all mine-related injuries and illnesses suffered by mine employees. In October 2010, MSHA acted on a new and broader interpretation of existing regulations. It informed thirty-nine mine operators that, in addition to providing the injury and illness reports, they would be required to permit an MSHA inspector to review employee medical and personnel records during their next inspections. Reviewing employee medical and personnel records would enable MSHA to verify that the mines have not been under-reporting miners' injuries and illnesses.

* * *

We agree with the Commission that MSHA acted within its statutory and constitutional authority both in demanding information that would permit MSHA to verify the accuracy of mine operators' injury reports and in issuing citations and monetary penalties when mine operators refused to comply. We deny this petition for review of the judgment of the Commission.

OSHA: impute liability to employer, burden of proof, insufficient evidence

Jurisdiction: 11th Circuit


ComTran Group v. U.S. Dep’t of Labor, No. 12-10275 (11th Cir. Jul. 24, 2013); http://www.ca11.uscourts.gov/opinions/ops/201210275.pdf [enhanced lexis.com version].

Liability for an OSHA cannot be imputed to an employer merely on its supervisor’s knowledge of his own misconduct. The burden of proof is on the Secretary of Labor (DOL) to prove knowledge by the employer of the misconduct.

Question: What about the longstanding evidentiary theory of “knew of should have known” – might another court decide to add “should have known”?  Let’s stay alert for that possibility.

Summary by the court:

ComTran Group , Inc. (“ComTran”) , petitions for review of a final decision of the Occupational Safety and Health Review Commission ( “Commission”). The Commission held that ComTran violated standards under the Occupational Safety and Health Act (“OSHA” or the “Act” ), 29 U.S.C. § § 65 1 et seq., when one of its supervisors was caught digging in a six-feet deep trench with an unprotected five-feet high “spoil pile” at the edge of the excavation. This appeal presents an issue of first impression in our circuit: Is it appropriate to impute a supervisor’s knowledge of his own violative conduct to his employer under the Act , thereby relieving the Secretary of Labor (“Secretary”) of her burden to prove the “knowledge” element of her prima facie case? Upon close review of the record , briefs, and case law from other circuits, and with the benefit of oral argument, we answer that question in the negative. Therefore, we grant the petition, reverse the Commission’s decision, and remand this case for further consideration. 

Leave: California Leave Law Expanded to Cover Emergency Rescue Personnel and Reserve Peace Officers
Jackson Lewis article at http://www.jacksonlewis.com/resources.php?NewsID=4582 on new legislation expanding leave rights

NM Human Rights Act: professional photographer, same-sex ceremony, service refused, religious freedom

Jurisdiction: New Mexico

Elane Photography, LLC, v. Willock, No. SC33,687 (NMSC, 8/22/13); 2013-NMSC-___  http://www.nmcompcomm.us/nmcases/nmsc/slips/SC33,687.pdf [enhanced lexis.com version].

In this public services case, a professional photographer refused based on religious beliefs to photograph a same-sex commitment ceremony. The NM Supreme court held that refusal violated the NMHRA, and the refusal was not protected by the NMRFRA.

Summary and holdings by the court [edited slightly for readability]:

{1} By enacting the New Mexico Human Rights Act (NMHRA), NMSA 1978, §§ 28-1-1 to -13 (1969, as amended through 2007), the Legislature has made the policy decision to prohibit public accommodations from discriminating against people based on their sexual orientation. Elane Photography, which does not contest its public accommodation status under the NMHRA, offers wedding photography services to the general public and posts its photographs on a password-protected website for its customers. In this case, Elane Photography refused to photograph a commitment ceremony between two women. The questions presented are (1) whether Elane Photography violated the NMHRA when it refused to photograph the commitment ceremony, and if so, (2) whether this application of the NMHRA violates either the Free Speech or the Free Exercise Clause of the First Amendment to the United States Constitution, or (3) whether this application violates the New Mexico Religious Freedom Restoration Act (NMRFRA), NMSA 1978, §§ 28-22-1 to -5 (2000).

{2} First, we conclude that a commercial photography business that offers its services to the public, thereby increasing its visibility to potential clients, is subject to the antidiscrimination provisions of the NMHRA and must serve same-sex couples on the same basis that it serves opposite-sex couples. Therefore, when Elane Photography refused to photograph a same-sex commitment ceremony, it violated the NMHRA in the same way as if it had refused to photograph a wedding between people of different races.

{3} Second, we conclude that the NMHRA does not violate free speech guarantees Willock referred to the event as a “commitment ceremony” in her e-mail to Elane Photography. However, the parties agree that the ceremony was essentially a wedding—Elane Photography emphasizes that there were vows, rings, a minister, flower girls, and a wedding dress, and Willock uses the word “wedding” to describe the ceremony in her brief. We use the terms “wedding” and “commitment ceremony” interchangeably because the NMHRA does not compel Elane Photography to either speak a government-mandated message or to publish the speech of another. The purpose of the NMHRA is to ensure that businesses offering services to the general public do not discriminate against protected classes of people, and the United States Supreme Court has made it clear that the First Amendment permits such regulation by states. Businesses that choose to be public accommodations must comply with the NMHRA, although such businesses retain their First Amendment rights to express their religious or political beliefs. They may, for example, post a disclaimer on their website or in their studio advertising that they oppose same-sex marriage but that they comply with applicable antidiscrimination laws. We also hold that the NMHRA is a neutral law of general applicability, and as such, it does not violate the Free Exercise Clause of the First Amendment.

{4} Finally, we hold that the NMRFRA is in applicable in this case because the government is not a party. For these reasons , we affirm the judgment of the Court of Appeals. 
* * *
[Question: Though this is a services case rather than an employment case, how might the reasoning apply if an employee were to have objections to providing service to a third party, as in contraception cases? Hobby Lobby Stores. Inc., et al., v. Kathleen Sebelius, in her official capacity as Secretary of the United States Department of Health and Human Services, et al., No. 12-6294 (10th Cir.,, 6/27/13); http://www.ca10.uscourts.gov/opinions/12/12-6294.pdf [enhanced lexis.com version] Let’s stay alert for that possibility.]

FMLA: termination, legitimate business reason, positive performance reviews, subsequently discovered misconduct, adverse employment action, timing
Jurisdiction: 4th Circuit

Mercer v. The Arc of Prince Georges County, Inc., No. 13-1300 (4th Cir., 7/11/13); http://pacer.ca4.uscourts.gov/opinion.pdf/131300.U.pdf [enhanced lexis.com version].

Adverse employment actions taken in close time to, or during, FMLA leave can be dangerous because it arouse suspicion of leave interference. However, proof of a legitimate business reason can defeat a discrimination claim. The employee had taken FMLA leave, and around that time she had also received positive performance reviews. When her employer discovered previously unknown misconduct, her employment was terminated, and that was held to be justification for the adverse employment action. This case also demonstrates the importance of adequate investigation and documentation and independence of those deciding on the adverse employment action.

Facts:

· From July 2004 until March 2011 Adesina Mercer was the Finance and Benefits Coordinator for The Arc, a not-for-profit organization.

· Her duties included:

· “applying for and processing initial applications for benefits for [clients] under the Food Stamp Program and Social Security” and

· assisting with renewals and redeterminations of those benefits for those clients.

· During her medical leave coworkers covering her duties discovered that many clients eligible for Food Stamp Program/SNAP were no longer receiving benefits.

· When she returned from her leave medical leave she was ordered to complete the required paperwork and ensure that the eligible clients were receiving their benefits.

· In her fall 2010 annual performance review she was rated as “satisfactory” in 13 of 14 categories, and “above average” in the 14th.

· It was in November and December of 2010 that The Arc learned that certain food-stamp eligible clients still were not receiving benefits, and she was again ordered to correct the situation.

· While on authorized leave for her injuries in a January 2011motor vehicle collision, coworkers again  discovered many more clients were no longer receiving benefits because of her failures to submit renewal or redetermination paperwork over a period of time before FMLA leave.

· Pending investigation, she was placed in administrative leave.

· At the end of that five-day period she took FMLA leave until March 14, 2011.

· It was during that time that the employer discovered that she had failed to maintain benefits for 99 of 160 eligible clients.

· Her employment was terminated by letter on March 23, 2011.

Litigation: Summary judgment in favor of the employer was affirmed by the appellate court:

· Ragsdale v. Wolverine World Wide, Inc., 535 U.S. 81 (2002), held that the FMLA does not require an employee to be restored to a prior job after FMLA if that employee would have been discharged had he or she not taken leave.

· Analogizing to Ragsdale, though The Arc may not have known the full extent of her poor performance before January 2011, the employer’s discovery of the nature and extent of her misconduct was the legitimate her leave permitted the employer to discover the depth of the problems that led to her firing. Mercer therefore could not prevail on her FMLA claim, as her discharge indisputably was based on her performance problems, and

· there was specific and objective documentation of her misconduct, and 

· that was discovered by individuals who did not make the determination for adverse employment action. 

FLSA: fluctuating work week, misclassified exempt, calculating overtime pay, federal regulations

Jurisdiction: 5th Circuit

Ransom v. M. Patel Enterprises, Incorporated, No. 12-50534 (5th Cir., 8/16/13); ; http://www.littler.com/files/RansomVsMPatelEnterprises.pdf [enhanced lexis.com version].

The method stated in the federal regulations is the correct method to use. Read the full decision for details, but basically, the fluctuating workweek method applies when an employee is paid a fixed weekly salary and is expected to work fluctuating weekly hours. Under the fluctuating workweek method established by Party City, the company intended to compensate workers for all hours worked, not to cap compensation at 55 hours in a week:

After a jury found Abigail F. Ransom and fifteen other executive managers (collectively hereinafter, plaintiffs) of Party City, a retail chain, to be misclassified by their employer as exempt from the Fair Labor Standards Act (FLSA), 29 U.S.C. § 201, et seq., the plaintiffs became eligible for an award of overtime wages. Because the plaintiffs were paid a weekly salary, the trial court had to compute their hourly rate of pay in order to award overtime damages. Disregarding the so-called “fluctuating workweek” (FWW) method of determining overtime damages – a method established by precedent and relevant federal regulations as applicable in this case – the district court, presided over by a magistrate judge, instead determined overtime damages by using the magistrate judge’s unorthodox preferred methodology. The plaintiffs’ employer, M. Patel Enterprises, Incorporated2(“Party City”), contends this method of calculation was error, and we agree. We therefore REVERSE the ruling of the district court, VACATE the amount of actual damages awarded to plaintiffs as overtime and REMAND for recalculation. We further VACATE the award of liquidated damages and the amount of attorneys’ fees and REMAND for reconsideration.

[Article to read for perspective and example – http://www.payrollnetwork.com/answerman-blog/may-i-utilize-%E2%80%9Cfluctuating-workweek-method%E2%80%9D-and-pay-overtime-lower-rate-and-potential.]

Wages: tips, Section 181.79

Jurisdiction: Minnesota

Karl, et al. v. Uptown Drink, LLC, et al., No. A12-0166 (MN SC, 8/14/13); http://mn.gov/lawlib/archive/supct/1308/OPA120166-0814.pdf [enhanced lexis.com version].
Essentially, if an employer requires restaurant employees to pay for cash register shortages, customer walkouts and unsigned credit card receipts from their tips, then that violates Section 181.79 of Minnesota statutes on “unlawful deductions”. However, Minnesota practitioners need to read this case because for details because the analysis of their Supreme Court covers many pages. 

Arbitration, Litigation: class action, delayed request to compel, waiver, no prejudice
Jurisdiction: 9th Circuit

Richards v. Ernst & Young, LLP, No. 11-17530 (9th Cir., 8/21/13); http://cdn.ca9.uscourts.gov/datastore/opinions/2013/08/21/11-17530.pdf; http://www.littler.com/files/RichardsVsErnst&Young.pdf [enhanced lexis.com version].

D. R. Horton analysis rejected, joining 2nd and 8th Circuits.

Summary by the appellate court:

The panel reversed the district court’s denial of Ernst & Young, LLP’s motion to compel arbitration of state wage and hour claims asserted by the former employee plaintiff. The district court determined that Ernst & Young had waived its right to arbitration by failing to assert that right as a defense in an action brought by two former employees, whose action had been consolidated with that of the plaintiff. The panel reversed the district court’s judgment because the plaintiff had not established any prejudice as a result of Ernst & Young’s alleged delay in asserting its arbitral rights. 

Public Sector: independent contractor, 42 U.S.C. Section 1983, property right or liberty interest, adverse employment action, failure of proof

Jurisdiction: 9th Circuit

Blantz v. California Dept. of Corr. and Rehab., No. 11-56525 (9th Cir., 8/15/13);

http://cdn.ca9.uscourts.gov/datastore/opinions/2013/08/15/11-56525%20web-CORRECTED.pdf [enhanced lexis.com version].

State employees may take § 1983 legal action for certain due process or equal protection adverse employment actions if they can show their employer deprived them of a property right or liberty interest. However, note that many civil servants have employment protection guarantees, such as no termination except for good cause.

What if the plaintiff is an independent contractor?

    We hold that a state agency does not create constitutionally protected property interests for its independent contractors simply by instituting performance review procedures. Even assuming independent contractors can ever have constitutionally protected property interests in their positions, something more is required: either an affirmative grant of tenure or a guarantee from the government that termination can occur only for cause. Absent such assurances, there is no cognizable basis for an independent contractor to assert an entitlement to her continued position that is constitutionally protected. Because Blantz’s orientation documents did not contain such assurances, we affirm the district court’s dismissal of Blantz’s federal deprivation of property claim.

* * *

. . . [T]he defendants here are not alleged to have precluded Blantz from all government employment, only employment with the CDCR. Blantz allegedly has been barred from employment with one division of the state government; but she is free to seek other nursing positions with the state. Thus, she has not alleged an unconstitutional deprivation of liberty.  See Llamas, 238 F.3d at 1128 (holding that the government had not deprived plaintiff of liberty when plaintiff was barred from future employment with one community college district, but was  free to pursue employment elsewhere).

FLSA: settlement, court approval, agency approval, voluntary, attorney – not involved, fairness issue

Jurisdiction: 11th Circuit

Nall v. Mal-Motels, Inc., No. 12-13528 (11th Cir., 7/29/13); 

http://www.ca11.uscourts.gov/opinions/ops/201213528.pdf [enhanced lexis.com version].

Though some FLSA cases can be settled without agency or court approval, an important issue is whether the settlement was truly voluntary. Approval is required to ensure that an employee’s rights are protected and that the settlement is fair. Here, the employee was claiming almost $4,000 unpaid overtime and the same amount for liquidated damages. She had accepted a smaller amount in exchange for dismissal and release of liability, but later renounced that settlement. Her attorney had not been involved and requested the court to set aside the “settlement”. Despite that request, the federal trial court ultimately dismissed her claim because of the “settlement”. Using keener analysis, the appellate court reversed the trial court.

Background:

· Candace Nall, former front-desk clerk, resigned because she was not being paid overtime compensation.

· On advice of her attorney, she filed an FLSA lawsuit for almost $4,000 in overtime compensation and an equal amount as FLSA liquidated damages.

· Later she meet at the motel without her attorney and accepted a lesser amount in exchange for signing two documents presented by her former employer:

· a "voluntary dismissal" her employer claimed to have explained – but did not allow her to read, and

· a letter to her attorney advising that the case had been settled.

· She subsequently renounced the settlement, testifying that she felt pressured during the meeting, and was homeless and needed money.
· Her attorney requested the “settlement” be rejected by the trial court, it refused, but the appellate court agreed with the her attorney and the case was remanded [returned] back to the trial court.

Arbitration: unfair, one-sided, not enforced

· civil procedure: arbitration

· contracts: ambiguous contracts; consideration; unconscionable

· federal law: preemption

· jurisdiction: subject matter

· negligence: wrongful death

· remedies: arbitration

· torts: wrongful death

Jurisdiction: New Mexico

Figueroa, et al., v. THI of New Mexico at Casa Arena Blanca LLC, et al., 2013-NMCA-077 (NMCA, certiorari denied):

· http://www.nmbar.org/Attorneys/lawpubs/BB/bb2013/BB082113.pdf#page=41 [enhanced lexis.com version].

This is a wrongful death tort case, but it affirms New Mexico’s position on unfair arbitration agreements, so one can reasonably conjecture the same would apply in an employment law situation.

Summary by the appellate court:

{1}This case requires us to examine whether an arbitration agreement that a nursing home requires to be signed as a condition of admission is substantively unconscionable. Agreeing with the district court that the agreement is unfairly and unreasonably one-sided in favor of the nursing home, we affirm.

NLRB: appropriate bargaining unit, employer, burden of proof, "overwhelming community of interest", stare decisis – precedent, adjudication – rulemaking, legislating prohibited
Jurisdiction: 6th Circuit

Kindred Nursing Centers East v. NLRB (Aug. 15, 2013).

http://www.ca6.uscourts.gov/opinions.pdf/13a0231p-06.pdf [enhanced lexis.com version].

This case discusses an important point of constitutional law and administrative law:

· When the NLRB departs from its own precedent, it must adequately explain why, and that departure cannot be arbitrary and capricious.

· In this instance the departure by the Board clarified its standard of “overwhelming community-of-interest", and thus was not an abuse of its discretion.

· It did not violate the National Labor Relations Act because its decision was based on factors beyond the extent of the union's organization efforts.

·  Discretion was not abused by opting to follow the existing principle by adjudicating rather than engaging in rulemaking [administrative agencies my interpret legislation, but not engage in legislation – that would violate the constitutional separation of powers of the three branches of the federal government].

Summary by the appellate court:

Under federal labor law, workers in the private sector who wish to be represented by a union must petition the National Labor Relations Board to hold an election to determine if a majority of the workers wants union representation. Federal labor law gives the Board wide discretion to delineate the “bargaining unit,” the term for the group of workers that will vote on union representation. Kindred Nursing Centers East, LLC, a nursing home operator, has petitioned for review of the Board’s order that a bargaining unit of Certified Nursing Assistants “constitute[d] an appropriate unit.” Specialty Healthcare and Rehab. Ctr. of Mobile, 357 N.L.R.B. No. 83, 2011 WL 3916077 (2011). The Board has petitioned for enforcement of the order. The central issue in this case is whether the Board acted within its discretion in deciding Specialty Healthcare. We conclude that it did, and we therefore DENY Kindred’s petition for review and GRANT the Board’s cross-petition for enforcement.
Litigation: Private Attorneys General Act (PAGA)

· civil procedure: removal of actions, 28U.S.C. § 1332(a)(1), amount in controversy, minimum jurisdictional amount, aggregation, 28U.S.C. § 1332(a)(1).

· PAGA: California Labor Code §§ 2698 et seq.

Jurisdiction: 9th Circuit – California law

Urbino v. Orkin Services of California, Inc., Nos. 11-66944, 11-6700, and 12-55064 (9th Cir., 8/13/13); http://cdn.ca9.uscourts.gov/datastore/opinions/2013/08/13/11-56944.pdf; 2013 U.S. App. LEXIS 16718 [enhanced lexis.com version]
Summary by the appellate court:

The panel held that the federal courts lacked subject over this California dispute, vacated the district court’s order denying plaintiff’s motion to remand, and directed the district court to return the matter to state court for resolution.

Under California’s Private Attorneys General Act of 2004(“PAGA”), if the state agency declines to investigate labor code violations, an aggrieved employee may commence an action against the employer. Plaintiff filed a representative PAGA action, and defendants removed the matter to federal court on the basis of diversity, based on evidence that the aggregated claims of the individual employees could result in liability in excess of the minimum jurisdictional requirements under 28U.S.C. § 1332(a)(1). The panel held that the recoveries at issue cannot be aggregated to meet the amount in controversy requirement, and therefore there was no federal diversity jurisdiction.

Judge Thomas dissented because he would conclude that claims under PAGA can be aggregated in determining whether diversity jurisdiction exists, and therefore the district court properly exercised diversity jurisdiction.
Title VII, FMLA:
· Title VII: gender, performance deficiencies, independent investigation, adverse employment action; no retaliation

· FMLA: pregnancy leave, retaliation

· Evidence: McDonnell Douglas test – indirect evidence

Jurisdiction: 10th Circuit

Borwick v. T-Mobile West Corporation, No. 13-1023 (10th Cir., 8/7/13); http://www.ca10.uscourts.gov/opinions/13/13-1023.pdf [enhanced lexis.com version].

Independent investigation conformed suspicions of poor performance and revealed misconduct – hanging up on customers.

Summary by the appellate court:

Tonya Borwick appeals the district court’s summary judgment dismissal of her complaint against her former employer, T-Mobile West Corporation (T-Mobile), alleging gender discrimination and retaliation in violation of Title VII of the Civil Rights Act of 1964 (Title VII), 42 U.S.C. §§ 2000e-2(a) and 2000e-3(a), and interference with her rights under the Family and Medical Leave Act (FMLA),29 U.S.C. § 2615. We have jurisdiction under 28 U.S.C. § 1291, and we affirm.
Title VII and McDonnell Douglas:

Summary judgment was appropriate because she failed to meet her burden to show a genuine dispute of material fact as to whether T-Mobile’s asserted reason was not its true reason for terminating her, but rather was s pretext for discrimination.
1. The district court assumed she had established a prima facie discrimination and retaliation claims.

2. It ruled that T-Mobile had proffered a legitimate, non-discriminatory reason for terminating her – she had hung upon at least four customers.

3. She had no convincing proof of pretext.

FMLA, no retaliation: Proof was that she would have been fired anyway, leave or not.

Title VII: religion

· discrimination: father, funeral, notice of religious character, sufficiency of notice, single leave request, Africa, reasonable accommodation, undue hardship, adverse employment action

· civil procedure: summary judgment, genuine issue of material fact, jury question

Jurisdiction: 7th Circuit

Adeyeye v. Heartland Sweeteners, Inc., No. 12–3820 (7th Cir., 7/31/13); http://media.ca7.uscourts.gov/cgi-bin/rssExec.pl?Submit=Display&Path=Y2013/D07-31/C:12-3820:J:Hamilton:aut:T:fnOp:N:1177791:S:0; Findlaw http://caselaw.findlaw.com/us-7th-circuit/1640579.html; 2013 U.S. App. LEXIS 15610 [enhanced lexis.com version].

What amounts to  religious matter under Title VII protection? It is critically important to take each request seriously and make a valid investigation and determination rather than an uninformed decision.

Summary by the appellate court:

Title VII of the Civil Rights Act of 1964 prohibits discrimination in employment on the basis of religion. Among other consequences, the law requires a covered employer to provide a reasonable accommodation for an employee's request to participate in a religious observance or practice if an accommodation would not cause the employer undue hardship. Plaintiff Sikiru Adeyeye made such a request to his former employer, defendant Heartland Sweeteners, LLC, after his father's death. Adeyeye is a native of Nigeria who moved to the United States in 2008. He requested several weeks of unpaid leave so he could travel to Nigeria to lead his father's burial rites. He explained to Heartland that his participation in the funeral ceremonies was “compulsory” and that if he failed to lead the burial rites, he and his family members would suffer at least spiritual death. Heartland denied Adeyeye's request, but he traveled to Nigeria for the ceremonies anyway. He was fired when he returned and reported to work.

Adeyeye filed this suit under Title VII for failure to accommodate his religion. The district court granted summary judgment for Heartland, finding that Adeyeye's two written requests did not present evidence sufficient for a reasonable jury to find that he had provided Heartland notice of the religious character of his request for unpaid leave. We disagree. Whether or not Adeyeye's letters might have justified holding as a matter of law that they provided sufficient notice of the religious nature of his request (a question we do not decide), they certainly are sufficient to present a genuine issue of material fact regarding whether Heartland had notice of the religious nature of the request. We also find that genuine issues of material fact prevent us from affirming summary judgment on any of the other grounds argued by Heartland. We reverse the district court's judgment and remand for further proceedings consistent with this opinion.

Arbitration: collective bargaining agreement (CBA), common law claim barred

· CBA: discrimination, decision for employer

· civil action: wrongful termination, CBA barred common law claim

Jurisdiction: California

Wade v. Ports American Management Corp., No. B238224 (Cal.App.2nd,4th, 8/2/13); http://www.courts.ca.gov/opinions/documents/B238224.PDF [enhanced lexis.com version].

Calvin Wade, African-American, maritime worker, proceeded pursuant to the CBA with his allegation of discrimination, as required by the CBA. The arbitrator found against him and ruled his layoff was proper. Wade then filed in state court alleging the CBA arbitration agreement did not bar a claim of violation of California Fair Employment and Housing Act (FEHA). However, he did not proceed under the FEHA because the time for filing had elapsed. Instead, he filed on the common law theory of wrongful termination. The trial court granted summary judgment because the CBA barred such claims, and the appellate court affirmed.

Summary by the appellate court:

Camargo v. California Portland Cement Co. (2001) 86 Cal.App.4th 995(Camargo), held that a labor arbitration pursuant to a collective bargaining agreement (CBA) has no preclusive effect on a claim pursuant to the Fair Employment and Housing Act (FEHA), Government Code section 12940 et seq., unless the parties expressly agreed to arbitrate FEHA claims. (Camargo, at p.1008.) On appeal, Calvin Wade contends this holding should be extended to common law claims related to the FEHA, such as a claim for wrongful termination in violation of public policy. We disagree, as there is no comprehensive statutory scheme applicable to FEHA-related common law claims comparable to the FEHA. In the alternative, appellant contends the arbitration had no preclusive effect, as it did not address his racial discrimination claim. We conclude the arbitration encompassed that claim. Accordingly, we affirm the grant of a summary judgment in favor of respondents Marine Terminals Corporation and Ports America Management Corporation (collectively MTC) on appellant’s cause of action for wrongful termination in violation of public policy.

Litigation: intoxication, employer liability, summary judgment, jury question

Jurisdiction: California

Purton v. Marriott Int’l, Inc., No. D060475 (Cal. App.4th,1st, 7/31/13); http://www.courts.ca.gov/opinions/documents/D060475.PDF [enhanced lexis.com version].

Drinking too much at a company appreciation party might result in liability of the employer.

· Course and scope of employment

· Negligence:

· employee – accident after arriving home

· employer – party bartender  refilled employee’s flask from party liquor supply.

How much supervision, surveillance and control might be necessary – which was ruled to be a jury question. 

In this case, an employee consumed alcoholic beverages at an employer hosted party and became intoxicated. The employee arrived home safely, but then left to drive a coworker home. During that drive, the employee struck another car, killing its driver. The trial court granted summary judgment for the employer on the ground the employer's potential liability under the doctrine of respondeat superior ended when the employee arrived home.
We hold that an employer may be found liable for its employee's torts as long as the proximate cause of the injury (here, alcohol consumption) occurred within the scope of employment. It is irrelevant that foreseeable effects of the employee's negligent conduct (here, the car accident) occurred at a time the employee was no longer acting within the scope of his or her employment. We also hold that no legal justification exists for terminating the employer's liability as a matter of law simply because the employee arrived home safely from the employer hosted party. Accordingly, we reverse the judgment in favor of the employer.
Title VII: race, refusal to complete application process

Jurisdiction: 3rd Circuit

Murray v. Beverage Distribution Center, 3d Cir., No. 11-1938, unpublished, July 29, 2013 [enhanced lexis.com version].

Here is notice of this unpublished case that might be helpful. However, be very cautious because it involves specific facts and circumstances and could be dangerous to depend on without advice and counsel of a competent, experienced employment law attorney.

Briefly, Murray submitted his résumé through a third-party entity, whose recruiter then contacted Murray to discuss the position and complete the necessary assessment of him. Murray told the recruiter that he would continue only is he were reassured that a particular person at the prospective employer would not be involved – Murray believed that person had previously discriminated against him. That resulted in an adverse employment action, litigation by Murray, and dismissal of it by summary judgment. As we know though, life isn’t always simple.

Adequate investigation in such situations would be prudent:

· The problems with depending too much on this case might be too readily assuming the applicant, or similar applicants, might be difficult, troublemakers, or hiding something.

· On the other hand, an applicant might have valid concerns, such as possible proof of:

· discrimination,

· harassment,

· retaliation, whistle-blowing, or

· that applying might be futile, etc.
Title VII: background checks

· discrimination, disparate impact valid business necessity, EEOC policy,
· evidence: quality of evidence, “scientific dishonesty”  

Jurisdiction: 4th Circuit trial court

EEOC v. Freeman, No. 09-cv-02573 (D. Md.) (slip opinion); http://www.mdd.uscourts.gov/Opinions/Opinions/EEEOC%20v.%20Freeman%20%5B09cv2573%5D%20_Memo%20Op.%20and%20Order%20Granting%20MTD_%20_04.26.10.pdf [enhanced lexis.com version].

The Littler law firm’s detailed article at http://www.littler.com/publication-press/publication/federal-court-dismisses-eeoc-title-vii-disparate-impact-suit-over-alle provides an excellent discussion of this controversial area of the law and the EEOC’s activities.

Litigation: discrimination, bankruptcy, claim barred

Jurisdiction: 10th Circuit

Nyanjom v. Hawker Beechcraft, Inc., No. 13-3113  (10th Cir., 8/13/13); http://www.ca10.uscourts.gov/opinions/13/13-3113.pdf [enhanced lexis.com version].

Paraphrase of the appellate court summary:

· Harold M. Nyanjom sued his former employer, Hawker Beechcraft, Inc. (Hawker) in the Kansas federal district court for employment discrimination.

· Shortly thereafter, Hawker informed the district court that the United States Bankruptcy Court for the Southern District of New York had confirmed its Chapter 11 Plan of Reorganization, which discharges all of Hawker’s debts (and all claims against it) arising before February 1, 2013.

· Nyanjom’s employment discrimination claim arose during the period covered by the discharge set out in the confirmed Plan of Reorganization.

· Based on the confirmation of Hawker’s Plan of Reorganization, the district court concluded  Nyanjom’s case had to be dismissed with prejudice pursuant to 11U.S.C. § 1141(d)(1)(A), and ruled that none of the potential exceptions to discharge identified by Nyanjom applied to this case.

· Pursuant case law precedent and he reasoning of the district court, the appellate court affirmed the district court’s order dated March 29, 2013. 

FLSA: class-action, collective action, American Express Co. v. Italian Colors Restaurant
Jurisdiction: 2nd Circuit

Sutherland v. Ernst & Young, No. 12-304-cv (2nd Cir., 8/9/13);

· http://www.ca2.uscourts.gov/decisions/isysquery/3f628fea-698e-4db3-9da5-a6a7e77ccdd8/1/doc/12-304_opn.pdf#xml=http://www.ca2.uscourts.gov/decisions/isysquery/3f628fea-698e-4db3-9da5-a6a7e77ccdd8/1/hilite/;

· http://www.littler.com/files/SutherlandVsErnst&Young.pdf [enhanced lexis.com version].

The Amex decision of the United States Supreme court is controlling law. Thus, in this case the employee is compelled to arbitrate claims under the Fair Labor Standards Act (FLSA) on an individual basis because she signed a confidentiality agreement agreeing to resolve covered disputes that barred both civil lawsuits and any class or collective proceedings in arbitration.

Summary by the appellate court:

PERCURIAM: The question presented in this appeal is whether an employee can invalidate a class-action waiver provision in an arbitration agreement when that waiver removes the financial incentive for her to pursue a claim under the Fair Labor Standards Act of 1938 (“FLSA”), 29 U.S.C. §201,et seq. In light of the supervening decision of the Supreme Court in American Express Co. v. Italian Colors Restaurant, 133 S. Ct. 2304 (2013), we answer that question in the negative, and reverse the contrary decision of the United States District Court for the Southern District of New York * * *.

FMLA: attendance, call-in policy, non-compliance, adverse employment action, summary judgment

Jurisdiction: 6th circuit

Srouder, et al. v. Dana Light Axle Mfg, LLC, No. 12-5835 (6th Cir., 8/7/13); http://www.ca6.uscourts.gov/opinions.pdf/13a0211p-06.pdf [enhanced lexis.com version].

FMLA regulations for notice, leave request, and medical certification were expanded in 2009 for both employers and employees. This case provides an opportunity to learn the interrelationship of FMLA requirements before and after the change in 2009, so this Jackson Lewis article is recommended for study and implementation: http://www.jacksonlewis.com/resources.php?NewsID=4579.

Srouder failed to comply with his employer’s call-in requirements under its attendance policy or provide an appropriate medical certification supporting his need for FMLA leave. The federal district court dismissed his claim on summary judgment, and the appellate court affirmed that order and judgment.

FLSA: unpaid overtime, employment agreement, filing requirement, limitation of action, statute of limitations

Jurisdiction: 6th Circuit

Boaz v. FedEx Customer Information Services, Inc., No. 12-5319 (6th Cir., 8/6/13); 

http://www.ca6.uscourts.gov/opinions.pdf/13a0209p-06.pdf [enhanced lexis.com version]
An employment agreement cannot shorten the time for filing a claim.

Summary by the appellate court:

KETHLEDGE, Circuit Judge. The Supreme Court held decades ago that an employee is not free to waive her claims under the Fair Labor Standards Act, 29 U.S.C.§ 201 et seq. Here, Margaret Boaz is a FedEx employee who sued FedEx under both the FLSA and the Equal Pay Act, 29 U.S.C. § 206(d). Although Boaz’s claims were timely under the multi-year limitations periods in those Acts, her claims were untimely under the six-month limitations period in her employment agreement. On that ground, the district court held that Boaz’s claims were time-barred. We hold that, as applied here, the limitations provision in Boaz’s employment agreement operated as a waiver of her claims under the FLSA and the Equal Pay Act. We therefore reverse
FEHA: sexual harassment, desire not required, Kelley v. Conoco Companies, § 12940, legislative reversal, SB 292

Jurisdiction: California

Legislatively reversing Kelley v. Conoco Companies, California Senate Bill 292 amends the FEHA § 12940 so that sexual desire is no longer a required element of proof in sexual harassment cases. URL link: http://www.leginfo.ca.gov/pub/13-14/bill/sen/sb_0251-0300/sb_292_bill_20130802_enrolled.pdf.

Professional licensing: Uniform Licensing Act, revocation, due process, meeting, failure to notify

Jurisdiction: New Mexico

Avalos v. New Mexico Counseling and Therapy Practice Board, No. 33,579 (NMSC unreported opinion – see Rule 12-405 NMRA for restrictions on citing unpublished decisions, 8/1/13); http://www.nmcompcomm.us/nmcases/NMSCUnreported/2013/SC33579.pdf [enhanced lexis.com version].

DANIELS, Justice: 

{1} In this case we address the due process considerations in professional disciplinary proceedings under the New Mexico Uniform Licensing Act (ULA), NMSA 1978, Sections 61-1-1 to -33 (1957) (as amended through 2003). Petitioner appeals a licensing board order revoking his professional counseling license because, among other things, he argues he was denied constitutionally protected due process when the licensing board failed to give him personal notice about the meeting where the board considered the case against him and decided to revoke his license. Because New Mexico precedent already sufficiently addresses the due process requirements applicable in administrative adjudications, we issue this nonprecedential Decision pursuant to Rule 12-405(B)(1) NMRA reversing the Court of Appeals, vacating the board’s final order, and remanding to the board for further proceedings consistent with  this Decision. 

HIPPA: 9/25/13 update deadline

Jurisdiction: All

Fisher & Philips, LLP, article: Deadline To Update HIPAA Materials Is September 23, 2013, http://www.laborlawyers.com/deadline-to-update-hipaa-materials-is-september-23-2013.

Title VII: discrimination, retaliation, mediation, angry misconduct, adverse employment action, employment terminated, no liability

Jurisdiction: 7th Circuit

Benes v. A.B. Data, Ltd., No. 13-1166 (7th Cir., 7/26/13); http://media.ca7.uscourts.gov/cgi-bin/rssExec.pl?Submit=Display&Path=Y2013/D07-26/C:13-1166:J:Easterbrook:aut:T:fnOp:N:1175491:S:0 [enhanced lexis.com version].
Retaliation must to be avoided, and often it can be a liability trap even if the discrimination claim fails. However, this employee was fired after aggressively verbally attacking company representatives during mediation of the discrimination issue. His retaliation claim failed because that kind of behavior was determined to be not retaliatory, i.e.  not the type of action likely to keep reasonable individuals from filing discrimination claims. Read the case for details of the employee’s misconduct during mediation because it might well happen in your company or agency.

Arbitration: policy change, class waiver, timing
· change during litigation

· arbitration not compelled, no proof employees had agreed

· evidence, unable to prove applicable policy version 

Jurisdiction: California

Avery v. Integrated Healthcare Holdings Inc., (Cal.App.4th,3rd, 7/23/13); 

http://www.courts.ca.gov/opinions/documents/G046202.PDF [enhanced lexis.com version].

This case would be a good instruction book for practitioners in any jurisdiction:

1. Don’t try to change the rules in the middle of the game.

2. Be able to prove which version of a policy was agreed to – avoid such problems by clearly indentifying in handbooks, separate policy statements, supplemental employment agreements, and other such documents with the version number and effective date, etc.

Summary by the appellate court

Defendants and appellants appeal from an order denying their motions to compel plaintiffs and respondents to individually arbitrate the wage and hour claims they allege in this class action. Integrated relies on an arbitration policy contained in an employee handbook issued by Tenet Healthcare Corporation (Tenet), the previous owner of the four hospitals where Plaintiffs work, and a revised arbitration policy Integrated issued as part of a new employee handbook. Integrated contends Plaintiffs agreed to the arbitration policy by signing various documents acknowledging and agreeing to the policy.

We affirm the trial court’s decision denying Integrated’s motions because Integrated failed to establish Plaintiffs agreed to the specific arbitration agreement Integrated submitted to the trial court. Initially, we conclude Integrated is limited to the arbitration policy contained in the employee handbook issued by the prior owner of the hospitals because Integrated issued the revised employee handbook and arbitration policy after Plaintiffs’ claims accrued and the original class action complaint was filed.
Rehabilitation Act: § 504

· retaliation: deficient performance, misconduct, 

· evidence: disparate treatment, adverse employment action, McDonnell Douglas test, prima facie case, no causal connection, legitimate reason, no pretext
· procedure: summary judgment, insufficient proof, no issue of material fact

Public Sector: free speech: Garcetti-Pickering analysis, insufficient proof
Jurisdiction: 10th Circuit:

Duvall v. The Putnam City School District, Independent School District No. 1 of Oklahoma County, et al., No. 11-6250 (10th Cir., 8/5/13); http://www.ca10.uscourts.gov/opinions/11/11-6250.pdf [enhanced lexis.com version].

Basically, she failed on her burdens of proof under the Rehabilitation Act. She also failed on her free speech proof under the “Garcetti/Pickering analysis”:

(1) whether the speech was made pursuant to an employee’s official duties;

(2) whether the speech was on a matter of public concern;

(3) whether the government’s interests, as employer, in promoting the efficiency of the public service are sufficient to outweigh the plaintiff’s free speech interests;

(4) whether the protected speech was a motivating factor in the adverse employment action; and

(5) whether the defendant would have reached the same employment decision in the absence of the protected conduct.

Summary by the appellate court:

Plaintiff-Appellant Louise M. Duvall appeals from the district court’s entry of summary judgment in favor of Defendants-Appellees Putnam City Independent School District No. 1 (the “District”), and Ms. Duvall’s former supervisors, Principal Lee Roland and Assistant Principal Marjorie Iven (collectively,  “Defendants”). Ms. Duvall brought claims against Defendants asserting,  inter alia , that Defendants’ adverse employment actions violated her rights under § 504 of the Rehabilitation Act, 29 U.S.C. § 794, and the First Amendment. Defendants moved for summary judgment on all claims and the district court granted their motion.

Ms. Duvall asserts two issues on appeal. First, she contends that “Defendants retaliated against her in violation of § 504 of the Rehabilitation Act.”  Aplt. Supp. Opening Br. at 21. Second, she claims that “Defendants retaliated against [her] for exercising her clearly-established First Amendment rights.”  Id. at 27 (capitalization altered). For the reasons set forth below, we affirm.
NMHRA: New Mexico Human Right Act, age discrimination

· appeal and error: standard of review

· civil procedure: equitable claims or defenses, tolling time limit, limitation of actions, statute of limitations, summary judgment, time limitations

· civil rights: age discrimination

· employment discrimination, human rights act, time limitations

· employment law: discrimination, statute of limitations, adverse employment action, termination of employment 

· remedies: equity, laches, tolling, misleading information
Jurisdiction: New Mexico

Slusser v. Vantage Builders, Inc., No. 31,087, (5/20/13, certiorari not applied for); 2013-NMCA-073, 52 SBB 32 at 27; http://www.nmcompcomm.us/nmcases/NMCA/2013/13ca-073.pdf [enhanced lexis.com version].

This case involves an age discrimination case brought by a woman who complained an employee younger than her replaced her.

Summary by the New Mexico Court of Appeals:

  {1} Diane Slusser (Plaintiff) appeals the district court’s order of summary judgment based on the expiration of the statute of limitations and Plaintiff’s failure to meet her burden of persuasion for an age discrimination claim. Plaintiff argues that the statute of limitations should not have commenced until she knew or should have known that a younger person had replaced her as an employee of Vantage Builders, Inc. (Defendant). In the alternative, Plaintiff contends that the statute should have been equitably tolled until she knew or should have known she was replaced by a younger person because Defendant misled her regarding the reason for her termination. We conclude that the statute began to run upon Plaintiff’s termination, the circumstances of this case did not require the district court to equitably toll the statute, and Defendant’s actions were not grounds for applying equitable estoppel. Because the district court properly concluded that the statute of limitations expired on Plaintiff’s claim, we affirm.
[Note: As an unrelated observation by some New Mexico practitioners, under the NMHRA, § Section 28-1-7 et seq., it could be argued that there is no upper or lower age limit stated in the Act, and thus age discrimination in and of itself might be sufficient to support a claim, though that approach has yet to be tried.]

Workers’ Compensation: undocumented alien, coverage, benefits
Jurisdiction: New Mexico

Gonzalez v. Performance Painting, Inc., et al., No. 32,844 (NMSC, 5/30/13); 2013-NMSC-021, http://www.nmcompcomm.us/nmcases/NMSC/2013/13sc-021.pdf [enhanced lexis.com version].

Seldom are workers’ compensation cases included here because that is a complicated area of the law best covered elsewhere. However, occasionally a case arises that needs to be mentioned so that practitioners can seek advice and counsel from an attorney specializing in that area of NM law, and this is one of those cases. 

BOSSON, Justice:

 {1} Undocumented workers injured on the job present a special challenge under the Workers’ Compensation Act. All workers are encouraged to return to work when medically feasible, yet federal law may preclude some employers from extending rehire offers to undocumented workers once they learn of their status. Federal law also requires employers to hire in good faith and demand documentation of prospective employees showing their lawful status. Because an offer to rehire must be a legitimate offer, we hold that employers who cannot demonstrate such good faith compliance with federal law in the hiring process cannot use their workers’ undocumented status as a defense to continued payment of modifier benefits under the Workers’ Compensation Act. The Court of Appeals having decided to the contrary, we reverse.  

Class Action: litigation, arbitration agreements, state decision reversed, FAA rigorous enforcement arbitration policy
Jurisdiction: Massachusetts

Feeney v. Dell, Inc., SJC-11133 (SJC, 8/1/13) [enhanced lexis.com version].

This is an alert to Massachusetts litigators that the Supreme Judicial Court reversed itself after the United State Supreme Court issued its 6/20/13 opinion in American Express Co. v. Italian Colors Restaurant as explained below.

RESCRIPT:
Following the United States Supreme Court's decision in AT & T Mobility LLC v. Concepcion, 131 S.Ct. 1740 (2011) (Concepcion ), we held in Feeney v. Dell Inc., 465 Mass. 470, 472 (2013) (Feeney II ), that the Federal Arbitration Act (FAA), 9 U.S.C. §§ 1 et seq.(2006), does not foreclose a court "from invalidating an arbitration agreement that includes a class action waiver where a plaintiff can demonstrate that he or she effectively cannot pursue a claim against [a] defendant in individual arbitration according to the terms of the agreement, thus rendering his or her claim nonremediable." Having concluded that the plaintiffs in Feeney II had indeed made such a demonstration, we affirmed the ruling of a judge in the Superior Court invalidating a class action waiver in the parties' arbitration agreement. Feeney II, supra. Just eight days after the release of our decision in Feeney II, the Supreme Court issued an opinion in American Express Co. v. Italian Colors Restaurant, 133 S.Ct. 2304, 2312 (2013) (Amex), holding that a class action waiver in an arbitration agreement is enforceable under the FAA even if a plaintiff proves that the class waiver, combined with other onerous terms of the agreement, effectively precludes the plaintiff from vindicating his or her Federal statutory rights. Following the release of Amex, the defendants in Feeney II filed a petition for rehearing on the grounds that Amex abrogated Feeney II. We stayed the issuance of the rescript in Feeney II and invited the plaintiffs to submit a response, which they did. We conclude that following Amex, our analysis in Feeney II no longer comports with the Supreme Court's interpretation of the FAA.

FLSA: interstate school bus drivers, overtime

Jurisdiction: 7th Circuit (joining 2nd, 3rd and 9th)

Almy v. Kickert School Bus Line, No. 13-1273 (7th Cir., 7/16/13); http://caselaw.findlaw.com/us-7th-circuit/1638924.html [enhanced lexis.com version].
PER CURIAM*:

Robert Almy, a school bus driver, appeals the grant of summary judgment for his former employer in this action for overtime wages under the Fair Labor Standards Act, 29 U.S.C. §§ 201 to 219. Congress, however, has exempted a range of employees from the act’s overtime provisions, including interstate drivers whose maxi m um hours are regulated by the Department of Transportation, 2 9 U.S.C. § 213(b)(1). The district court concluded that Almy, as an interstate school bus driver, falls within this “motor-carrier exemption.” We affirm.

[* A “per curiam” decision is one delivered in the name of the court rather than of a specific judge or judges, i.e., the court writes as one author.]

ERISA: private equity partnerships, "trades or businesses", withdrawal liability, active management, "control group" – "common  control", summary judgment
Jurisdiction: 1st Circuit

Sun Capital Partners III, L.P. v. New England Teamsters & Trucking Ind. Pension Fund, No. 12-2312 (1st Cir., 7/24/13); http://media.ca1.uscourts.gov/pdf.opinions/12-2312P-01A.pdf [enhanced lexis.com version].

The management company affiliated with the two investing private equity funds engaged in active management of the contributing employer:

· the investing fund was more than a mere passive investor and

· was engaged in a trade or business.

Summary by the appellate court:

LYNCH, Chief Judge. This case presents important issues of first impression as to withdrawal liability for the pro rata share of unfunded vested benefits to a multiemployer pension fund of a bankrupt company, here, Scott Brass, Inc. (SBI). See Employee Retirement Income Security Act of 1974 (ERISA), 29 U.S.C. § 1001 et seq., as amended by the Multiemployer Pension Plan Amendment Act of 1980 (MPPAA), 29 U.S.C. § 1381 et seq. This litigation considers the imposition of liability as to three groups: two private equity funds, which assert that they are mere passive investors that had indirectly controlled and tried to turn around SBI, a struggling portfolio company; the New England Teamsters and Trucking Industry Pension Fund (TPF), to which the bankrupt company had withdrawal pension obligations and which seeks to impose those obligations on the equity funds; and, ultimately, if the TPF becomes insolvent, the federal Pension Benefit Guaranty Corporation (PBGC), which insures multiemployer pension plans such as the one involved here. If the TPF becomes insolvent, then the benefits to the SBI workers are reduced to a PBGC guaranteed level. See 29 U.S.C. §§ 1322a, 1426, 1431. According to the PBGC's brief, at present, that level is about $12,870 for employees with 30 years of service.

         The plaintiffs are the two private equity funds, which sought a declaratory judgment against the TPF. The TPF, which brought into the suit other entities related to the equity funds, has counterclaimed and sought payment of the withdrawal liability at issue. The TPF is supported on appeal by the PBGC, as amicus.
         We conclude that at least one of the private equity funds which operated SBI, through layers of fund-related entities, was not merely a "passive" investor, but sufficiently operated, managed, and was advantaged by its relationship with its portfolio company, the now bankrupt SBI. We also conclude that further factual development is necessary as to the other equity fund. We decide that the district court erred in ending the potential claims against the equity funds by entering summary judgment for them under the "trades or businesses" aspect of the two-part "control group" test under 29 U.S.C. § 1301(b)(1). See Sun Capital Partners III, LP v. New Eng. Teamsters & Trucking Indus. Pension Fund, 903 F. Supp. 2d 107, 116-18, 124 (D. Mass. 2012).

         As a result, we remand for further factual development and for further proceedings under the second part of the "control group" test, that of "common control," in 29 U.S.C. § 1301(b)(1). The district court was, however, correct to enter summary judgment in favor of the private equity funds on the TPF's claim of liability on the ground that the funds had engaged in a transaction to evade or avoid withdrawal liability. See 29 U.S.C. § 1392(c); Sun Capital, 903 F. Supp. 2d at 123-24.
ERISA: “surviving spouse” benefit, same-sex spouse, U.S. v. Windsor
Jurisdiction: 3rd Circuit

Cozen O’Connor, P.C. v. Tobits, No. 2:11-cv-00045 (E.D. Pa., 7/29/13); The Civil Rights Clearinghouse: http://www.clearinghouse.net/detail.php?id=12578 [enhanced lexis.com version].

A federal trial court in Philadelphia ruled that a surviving same-sex spouse is entitled to her deceased spouse’s ERISA retirement plan benefits, citing U.S. v. Windsor, 133 S. Ct. 2675 (2013).

Employment agreement:

· employment: selling financial products, failed to meet minimum production requirements, resignation

· theories: oral representations, promissory estoppel, fraudulent inducement, negligent misrepresentation; no reasonable reliance
· procedure: summary judgment dismissal

Jurisdiction: 10th Circuit, Utah

Rohr v. Allstate Financial Services, No. 12-4175 (10th Cir., 7/18/13); http://www.ca10.uscourts.gov/opinions/12/12-4175.pdf [enhanced lexis.com version].

Summary by the appellate court:

John Rohr appeals from the district court’s grant of summary judgment in favor of Allstate Financial Services, LLC (“Allstate”). After resigning his position as an Exclusive Financial Specialist selling financial products for Allstate because he, Rohr asserts claims of promissory estoppel, fraudulent inducement, and negligent misrepresentation.. His claims are all based on oral representations allegedly made by Allstate employee Mark Anderson that Rohr would earn $100,000 annually in commissions. The district court concluded that Rohr could not  have reasonably relied on Anderson’s oral  representations. We agree. Exercising jurisdiction under 28 U.S.C. § 1291, we affirm. 

FMLA: lupus

· reasonable accommodation, interactive process, good faith communication, employee quit 
· summary judgment, issues for jury

Jurisdiction: USDC Eastern Michigan District

Eagle v. Hurley Medical Center, No. 4:12-cv-13704 (U.S.D.C.E.D.MI, 6/27/13)

· Littler Healthcare Employment Counsel article at http://www.healthcareemploymentcounsel.com/2013/07/18/michigan-hospital-worker-who-walked-off-job-allowed-to-pursue-fmla-and-ada-claims/ [enhanced lexis.com version].

· Business Management Daily Managing Employee Disabilities: Accommodate … Don’t Dictate article at http://www.businessmanagementdaily.com/36133/managing-employee-disabilities-accommodate-dont-dictate.

Evidence indicated the hospital offered accommodation, but there were fact questions for a jury to determine about the sufficiency of the process by the parties. Read the informative articles for details and suggestions.

DFEH, FEHA:

· Continuing violation, limitation of actions, statute of limitations, untimely filing
· Department of Fair Employment and Housing, racial discrimination, harassment, retaliation, disability, failure to accommodate, workers compensation

Jurisdiction: California

Acuna v. San Diego Gas & Electric Co., D060064 (Cal.App,4th,1st, 6/19/13); http://www.courts.ca.gov/opinions/documents/D060064.PDF [enhanced lexis.com version].

This employee waited too long to act on her right-to-sue authorization notices and her claims were barred. As the appellate court noted, practitioners need to read the full opinion:

The nature of the appellate issues require that we set forth the alleged facts in some detail.  Because we are reviewing a judgment after a demurrer, we assume the truth of the properly pleaded factual allegations of Acuna's first amended complaint and the facts implied from those allegations. (Schifando v. City of Los Angeles (2003) 31 Cal.4th 1074, 1081.)

Independent contractor:

· litigation: agency law interpretation: public policy, freedom of contract, changed conditions
· civil procedure: re-litigation, collateral estoppel

Jurisdiction: California

Happy Nails & Spa of Fashion, L.P., et al., v. Julie A. Su, as Labor Commissioner, etc., D060621 ( Cal.App. 4th,1st, 7/19/13); http://www.courts.ca.gov/opinions/documents/D060621.PDF [enhanced lexis.com version].

There are two aspects to this case, (1) litigation and (2) employment law and governmental agency interpretation. Litigators can read about the litigation, but for practitioners of all kinds, the agency law aspect is interesting and instructive. At one time, the cosmetologists were classified as employees, but later that changed to independent contractor, and the issue was whether that change was authorized under California law:

The law[] does not require private parties to share the Commissioner's "once an employee, always an employee" mindset. Rather, private parties are free to change the nature of their business relationship in accordance with the "long-standing established public policy in California which respects and promotes the freedom of private parties to contract" (Brisbane Lodging, L.P. v. Webcor Builders, Inc. (2013) 216 Cal.App.4th 1249, 1262) and which allows them "the widest latitude in this regard" (Stephens v. Southern Pacific Co. (1895) 109 Cal. 86, 89). Our adoption of the position advocated by the Commissioner's counsel at oral argument would effectively nullify the Board's determination and would impermissibly deny Happy Nails and the cosmetologists "their freedom to contract as they please" (Rosen v. State Farm General Ins. Co. (2003) 30 Cal.4th 1070, 1080), which they exercised by restructuring their business relationship. 

Discrimination: “association” discrimination, spouse, medical problems

· employment: discrimination, adverse employment action, termination of employment

litigation: civil, motion to dismiss

· statute: construction

· common law legal theories: libel and slander, actionable tort
Jurisdiction: Massachusetts

Flagg v. Alimed, Inc., SJC-11182 (MA.Sup.J.Ct., 7/19/13) [enhanced lexis.com version]: 

· Official citation: http://weblinks.westlaw.com/result/default.aspx?action=Search&cnt=DOC&db=MA-ORSLIP&eq=search&fmqv=c&fn=_top&method=TNC&mt=Westlaw&n=3&origin=Search&query=TO%28ALLSCT+ALLSCTRS+ALLSCTOJ%29&rlt=CLID_QRYRLT53723254711237&rltdb=CLID_DB11505254711237&rlti=1&rp=%2Fsearch%2Fdefault.wl&rs=MAOR1.0&service=Search&sp=MassOF-1001&srch=TRUE&ss=CNT&sskey=CLID_SSSA34521254711237&sv=Split&vr=1.0
· Universal hub citation: http://www.universalhub.com/2013/marc-flagg-vs-alimed-inc.

Held: The Commonwealth’s antidiscrimination statute (six or more employees) bars employment discrimination based on handicap, and it has been interpreted to prohibit employers from discriminating against an employee based on the handicap of a person associated with the employee:

The Commonwealth's antidiscrimination statute, G.L. c. 151B, § 4(16), bars employment discrimination on the basis of handicap. This case presents the question whether the statute bars an employer from discriminating against its employee based on the handicap of a person with whom the employee associates. We answer that in the circumstances of this case, it does.

[The phrase “in the circumstances of this case” indicates the decison needs to be read for details.]

FLSA: “administrative exemption” to overtime pay

· mortgage loan officers, overtime, not exempt

· administrative law, Administrative Procedure Act (APA) -- 5 U.S.C. §§ 551-559, agency rule, definitive interpretation, amended rule, significant revision, notice and comment required

Jurisdiction: D.C. Circuit

Mortgage Bankers Association v. Seth D. Harris, No. 12-5246 (D.C. Cir., 7/2/13); http://www.cadc.uscourts.gov/internet/opinions.nsf/FAC3D9E1l235DEC2185257B9C004F3742/$file/12-5246-1444670.pdf; http://caselaw.findlaw.com/us-dc-circuit/1637225.html [enhanced lexis.com version].

This case has two parts:

· The appellate court ruled in favor of the Mortgage Bankers Association and vacated a 2010 DOL Administrative Interpretation declaring that mortgage loan officers did not qualify under the FLSA “administrative exemption” to overtime pay.

· The D.C. Circuit widely is considered as second only to the United States Supreme Court. Though a decision may not necessarily carry the controlling authority of the  USSC, its decision may provide persuasive authority in similar situations.

Background:

· During the Bush administration, the Department of Labor (DOL) in 2006 issued an Administrative Interpretation finding that the typical job duties of mortgage loan officers fell within the “administrative exemption” to the FLSA’s overtime requirements.

· Subsequently, under the Obama administration, the DOL in 2010 reversed its position and declared that mortgage loan officers are not exempt under the FLSA.

Litigation:

· The Mortgage Bankers Association sued the DOL on the contention based upon established precedent that “When an agency has given its regulation a definitive interpretation, and later significantly revises that interpretation, the agency has in effect amended its rule, something it may not accomplish [under the APA] without notice and comment.” 

· At trial, the D.C. District Court denied the Mortgage Bankers Association’s motion for summary judgment.

· On appeal, the D.C. Circuit reversed the lower court, but did not comment on the validity of the DOL’s revised interpretation and the question of compliance with the APA, and it specifically left open the possibility of the DOL conducting the required notice and comment rulemaking to implement the change.

Thus, a significant general implication of this case is that an important federal court has recognized restrictions on the ability of the DOL to change its established Administrative Interpretations without engaging in the proper rulemaking process, and the appellate court noted that the FLSA is “an old law DOL must adapt to new circumstances”:

Under the Fair Labor Standards Act (“FLSA”), 29 U.S.C. § 201 et seq., an old law DOL must adapt to new circumstances, employers are generally required to pay overtime wages to employees who work longer than 40 hours per week. See 29 U.S.C. § 207(a). The Act provides several exceptions to this rule. Those “employed in a bona fide executive, administrative, or professional capacity [,] ․ or in the capacity of outside salesman,” for example, are exempt from the statute's minimum wage and maximum hour requirements. 29 U.S.C. § 213(a)(1). Whether mortgage loan officers qualify for this “administrative exemption” is a difficult and at times contentious question. So difficult, in fact, DOL has found itself on both sides of the debate. In 2006, the agency issued an opinion letter concluding on the facts presented that mortgage loan officers with archetypal job duties fell within the administrative exemption. Just four years later, in 2010, Deputy Administrator Nancy J. Leppink issued an “Administrator's Interpretation” declaring that “employees who perform the typical job duties” of the hypothetical mortgage loan officer “do not qualify as bona fide administrative employees.” J.A. 259. The 2010 pronouncement “explicitly withdrew the 2006 Opinion Letter.” Mortgage Bankers Ass'n, 864 F.Supp.2d at 201.

Unions: picketing, injunctions, California trespassing statutes
Jurisdiction: California

Ralphs Grocery Co. v. United Food and Commercial Workers Local 8, 55 Cal.4th 1083 (2012); USSC No. 11-80; http://www.supremecourt.gov/Search.aspx?FileName=/docketfiles/11-880.htm [enhanced lexis.com version].

The U.S. Supreme Court rejected review of union trespass in California. The California Supreme Court had upheld two state statutes restricting the availability of injunctions against picketing by labor unions on private property.

Background:

· Ralphs and several trade associations sought U.S. Supreme Court review of the California decision on the grounds that:

1) the state laws at issue are discriminatory because they sanction trespassing on private property by labor unions to engage in expressive activities such as picketing, but not by any other organizations, and

2) the state laws violate constitutional property rights. 

· The USSC denial was not a decision on the merits of these arguments, so for the time being, the effect of the denial is that labor unions, but not other organizations, will have the right to engage in picketing and other expressive activities on an employer's private property. Bear in mind, however, the dissent in the Ralphs case noted that the decision "places California on a collision course with the federal courts

NLRA:
· nursing homes, registered nurses, authority for adverse employment action, supervisors
· Noel Canning, recess appointment issue
Jurisdiction: 6th Circuit
GGNSC Springfield, LLC v. National Labor Relations Board, Nos. 12-1529/1628 (6th Cir., 7/2/13); http://www.ca6.uscourts.gov/opinions.pdf/13a0170p-06.pdf [enhanced lexis.com version].

The panel divided on this case, the majority holding that nursing home registered nurses are supervisors under the NLRA and are not entitled to unionize.

Background:

· The Golden Living Center (Center) in Springfield, Tennessee, is a short-term and long-term care center for approximately 120 residents. It employs twelve RNs, ten LPNs and forty-six CNAs. The director of nursing and two assistant directors of nursing oversee patient care at the Center, and the RNs report directly to the director of nursing.

· October 2011 – union organizing activity began, and the controversy arose about the status of the RNs, resulting in considerable activity and controversy and refusal to bargain.

Appeal:

· Initially, the appellate court rejected the Center’s argument that the NLRB’s order as void on its face because the Board lacked jurisdiction (see Noel Canning v. N.L.R.B., 705 F.3d 490 (D.C. Cir. 20130).

· But dealing with the merits of the appeal, the appellate court’s holding depended on whether the RNs have the authority to “discipline” CNAs as contemplated by the NLRA, and the majority found that they do because:

· The Center’s progressive discipline policy required that CNAs must receive four written warnings before they are terminated, RNs have authority to issue written memoranda in response to CNA misconduct, and each written memorandum leads automatically results in a written warning as “step” in the chain of progressive discipline.

· RNs do not recommend disciplinary action or ultimately make the decision whether to terminate, but the majority found that the memoranda constitute “discipline” because:

· they “’lay a foundation’ for future adverse employment action”, and “where an employer maintains a defined progressive discipline policy, and cited violations of company policy count toward the number of missteps permitted before termination, those with independent authority to issue the citations are supervisors”, and

· RNs exercise independent judgment when issuing discipline, as they “can either do nothing, provide verbal counseling, decide whether to document the counseling, or draw up a written memorandum.” 

FLSA: personal liability, president, CEO, employer, active involvement
Jurisdiction: 2nd Circuit

Irizarry v. Catsimatidis, No. 11-4035-cv (2nd Cir., 7/9/13); http://www.ca2.uscourts.gov/decisions/isysquery/c280c641-67bf-4b75-8b96-67b7f235101b/1/doc/11-4035_opn.pdf#xml=http://www.ca2.uscourts.gov/decisions/isysquery/c280c641-67bf-4b75-8b96-67b7f235101b/1/hilite/ [enhanced lexis.com version].

Under the FSLA, the president and CEO of the grocery store chain was held personally liable for violations in this class action/collective action case because there was “no question that [the CEO] had functional control over the operation as a whole.” For example:

· regular, weekly contacts with individual stores, vendors, employees, and customers,

· occasional (though maybe not frequent) involvement in merchandising at the store level,

· involved with customer complaints, and

· involved in the promotion of key employees.

Remember, the 2nd circuit is an influential one for persuasive authority, so bear in mind the reasoning of this decision and how it might be cited in other jurisdictions.

NLRA: Franczek Radelet P.C., 7/17/13, article
NLRB Decisions Point to Potentially Weaker Beck Rights for Employee Objectors at http://www.franczek.com/frontcenter-NLRB_Beck_Rights_Employee_Objectors.html.

FLSA: wage and hours, class action/collective action, overtime, gap-time, hours worked, off-the-clock issues, damages

Jurisdiction: 2nd Circuit

Nakahata v. New York Presbyterian Hospital, Nos. 11-0734, 11-0710, 11-0713, 11-0728 (2nd Cir., 7/11/13); http://www.ca2.uscourts.gov/decisions/isysquery/8e3a583e-318a-4015-9b57-dfa170438afe/1/doc/11-734_11-710_11-713_11-728_opn.pdf#xml=http://www.ca2.uscourts.gov/decisions/isysquery/8e3a583e-318a-4015-9b57-dfa170438afe/1/hilite/; http://www.wageandhourcounsel.com/uploads/file/NakahataVsNewYorkPresbyterian.pdf [enhanced lexis.com version].

Considering the numerous complex legal and procedural issues and details, attempting to provide an accurate brief decision might omit important information, so the full decision needs to be studied. The 2nd circuit is respected for its keen analysis and legal reasoning, and thus this case likely contains persuasive authority for other jurisdictions. These are the key points involved:

· FLSA – applies only when wages either fall below the statutory minimum or hours rise above the overtime threshold – the Act “simply does not contemplate a claim for wages other than minimum or overtime wages.”

· Claims – unpaid for:

· work performed during meal breaks,

· before and after scheduled shifts, and

· during required training sessions. 

Summary by the appellate court:

Plaintiff s - Appellants in four related cases appeal from a single order of the United States District Court for the 2 Southern District of New York (Crotty, J.) dismissing their claims that Defendants-Appellees violated the Fair Labor Standards Act, New York Labor Law, Racketeer Influenced and Corrupt Organizations Act, and New York common law. For the following reasons, the judgment is affirmed in part, vacated in part , and remanded.
* * *

This is an appeal from an order by the United States District Court for the Southern District of New York dismissing the complaint in each of four cases: Nakahata v. New York-12 Presbyterian Healthcare System, Inc., No. 10 Civ. 2661; Yarus v. New York City Health and Hospitals Corp., No. 10 Civ. 2662; Megginson v. Westchester Medical Center, No. Civ. 2683; and Alamu v. The Bronx-- Lebanon Hospital Center, Inc., No. 10 Civ. 16 3247. Nakahata v. New York - Presbyterian Healthcare Sys., Inc., 17 2011 WL 321186 (S.D.N.Y. Jan. 28, 2011) (“Nakahata I”). Plaintiffs — current and former healthcare employees — allege that the Defendants — healthcare systems, hospitals, corporate heads, and affiliated entities — violated the Fair Labor Standards Act (“FLSA”), New York Labor Law (“NYLL”), Racketeer Influenced and Corrupt Organizations Act (“RICO”), and New York common law by failing to compensate Plaintiffs for work performed during meal breaks, before and after scheduled shifts, and during required training sessions. The District Court dismissed the four complaints in their entirety for failing to state a claim pursuant to Federal Rule of Civil Procedure 1 12(b)(6). We affirm in part the District Court’s decision and remand in part. We affirm the dismissal, with prejudice, of the FLSA gap-time, RICO, and certain common law claims . We also affirm the dismissal of the FLSA and NYLL overtime claims, but we remand these claims with leave to replead. We reserve judgment on the dismissal of the NYLL gap-time claim s and remand for reconsideration. Finally, we vacate the dismissal of certain common law claims and remand with leave to replead. 

Title VII, Kansas Act Against Discrimination (KAAD)

· pro se appeal
· Failures to exhaust administrative remedies -- jurisdiction– failure to exhaust administrative remedy – no subject matter jurisdiction
· Insufficient proof:

· evidence – no causal connection – no prima facie proof
· retaliation, wrongful termination – race, hostile work environment

Jurisdiction: 10th Circuit

Gilkey  v. Protection One Alarm Monitoring, Inc., No. 13-3089 (10th Cir., 7/3/13); http://www.ca10.uscourts.gov/opinions/13/13-3089.pdf [enhanced lexis.com version].

Summary judgment dismissal in U.S.D.C.KS, No. 6:12-CV-01150-EFM, affirmed:

· Exhaust administrative remedies: He failed to include his hostile work environment claim that claim in his complaints to the EEOC and KHRC, and therefore failed to exhaust his administrative remedies.

· Failure of proof:

· No evidence that he was qualified for the position in because he was designated as “not eligible for rehire”, plus he was not rejected for the position under circumstances giving rise to an inference of unlawful discrimination, as required to establish a prima facie case of race discrimination.

· Failed to present evidence that he engaged in a protected activity in 2009, plus  he failed to present evidence that his 2007 complaint (that his employer conceded for purposes of summary judgment was protected opposition to discrimination) was causally connected to his employer’s refusal to rehire him, which is required to establish a prima facie case of retaliation.

ADA:
· reasonable accommodations, essential functions, Qualified Individual with a Disability (QIWAD), unable to perform part time work, dismissal

· retaliation claim dismissed

ERISA: long term disability (LTD) benefits, denial, dismissal not arbitrary and capricious
Jurisdiction: 6th Circuit

White v. Security First Associated Agency, Inc., et al, No. 12-1287 (6th Cir., 6/28/13, unpublished); http://www.ca6.uscourts.gov/opinions.pdf/13a0614n-06.pdf [enhanced lexis.com version].

ADA: The disabled employee’s request for a reasonable accommodation must be one that would allow the employee to perform 'essential functions' of original job, and rejection of this employee’s request for permanent part-time duty was appropriate, as was dismissal of her retaliation claim.

ERISA: Denial of her LTD claim was appropriate and dismissal of it by the trial court was not “arbitrary and capricious”.

Wage and Hour: living on site, on call, calculating overtime, class action
Mendiola et al., v.et al., No. B240519 (Cal.App.2nd, 4th, 7/3/13); http://www.courts.ca.gov/opinions/documents/B240519.PDF [enhanced lexis.com version].

This is a complex case best read by practitioners for all of the details.

Summary by the appellate court:

Appellants CPS Security Solutions, Inc., CPS Construction Protection Security Plus, Inc. and Construction Protective Services, Inc. (collectively “CPS”) provide security guards for building construction sites throughout California. A number of the security guards employed by CPS are designated “trailer guards.” They are thus described because in addition to their regular patrols, they are expected to spend the night at their assigned jobsite s in CPS - provided residential-type trailers, in order to be available to investigate alarms and other suspicious circumstances and to prevent vandalism and theft. During these nighttime periods, CPS considers the trailer guards “on call,” and generally compensates them only for the time spent actively conducting investigations.

In 2008, two lawsuits were filed against CPS, alleging violations of California law governing minimum wage and overtime compensation and seeking to represent the same class of California

trailer guards. The trial court consolidated the cases and certified the class.

Currently on appeal is the court’s order granting a preliminary injunction requiring CPS to compensate trailer guards for all on - call time spent in the trailers. At issue are two distinct periods: weekdays, when the trailer guards are on patrol eight hours and on call eight hours, and weekends, when they are on patrol 16 hours and on call eight hours. We conclude that CPS must compensate the trailer guards for the nighttime hours spent on the jobsites during the week, as the trial court ruled. However, in accordance with settled principles of California law, we conclude that CPS is permitted to deduct eight hours for sleep time on those weekend days when the trailer guards are on duty for 24 hours. Accordingly, we affirm in part and reverse in part. 

Wage and Hour: class action, arbitration, handbook, incorporation by reference, prior owner, substantial evidence
Jurisdiction: California

Avery, et al., v. Integrated Healthcare Holdings, Inc., et al., No. G046202 (Cal.App.4th.3rd, 6/27/13, not certified for publications); http://www.courts.ca.gov/opinions/nonpub/G046202.PDF [enhanced lexis.com version].

Summary by the appellate court:

Defendants and appellants appeal from an order denying their motions to compel plaintiffs and respondents to individually arbitrate the wage and hour claims they allege in this class action. Integrated relies on an arbitration policy contained in an employee handbook issued by Tenet Healthcare Corporation (Tenet), the previous owner of the four hospitals where Plaintiffs work , and a revised arbitration policy Integrated issued as part of a new employee handbook. Integrated contends Plaintiffs agreed to the arbitration policy by signing various documents acknowledging and agreeing to the policy. We affirm the trial court’s decision denying Integrated’s motions because Integrated failed to establish Plaintiffs agreed to the specific arbitration agreement Integrated submitted to the trial court. Initially, we conclude Integrated is limited to the arbitration policy contained in the employee handbook issued by the prior owner of the hospitals because Integrated issued the revised employee handbook and arbitration policy after Plaintiffs’ claims accrued and the origin al class action complaint was filed.

Substantial evidence in the record establishes one Plaintiff did not sign any document acknowledging or agreeing to the original arbitration policy. Moreover, she did not impliedly agree to that policy by continuing to work at the hospitals because she did not receive notice of its existence. As for the other seven Plaintiffs, Integrated submitted a confusing patchwork of acknowledgments and other forms these Plaintiffs signed, but none of these documents refer to the specific employee handbook Integrated filed as the source of the arbitration policy. To the contrary, the documents Plaintiffs signed either refer to an entirely different document as the source of the arbitration policy or fail to meet the legal standards for incorporating by reference an arbitration policy or other document. Without sufficient evidence of the actual arbitration policy to which Plaintiffs agreed when they signed the acknowledgments and other documents, we may not enforce the policy against Plaintiffs. 

Litigation: federal civil procedure, diversity, removal to federal court – Class Action Fairness Act (CAFA), time limits, subsequent new information

Jurisdiction: 9th Circuit, California

Roth v. CHA Hollywood Medical Center, No. 13-55771 (10th Cir., 6/27/13); http://cdn.ca9.uscourts.gov/datastore/opinions/2013/06/27/13-55771.pdf [enhanced lexis.com version].

Generally, 30 days is the time limit under federal statute for a defendant to remove a diversity of citizenship case from state court to federal court. However, there is an exception when the defendant learns new information from the plaintiff(s), such as receipt of a pleading or other document from the plaintiff(s). In this case, the defendants initially did not qualify for removal based on information they discovered from their own investigation because neither of the 30-day periods for removal had been triggered by information received from the plaintiffs. However, that changed when additional information came from the plaintiffs.

Fletcher, Circuit Judge:

Defendants appeal from the district court’s remand to state court under the Class Action Fairness Act (“CAFA”). 28 U.S.C. § 1453(c)(1). The district court construed 28 U.S.C. § 1446(b)(1) and (b)(3) to permit removal only during the two thirty-day periods specified in those subsections. It held that removal was improper because defendants had not sought removal during either such period. We granted review and now reverse. 

Litigation: federal civil procedure, removal to federal court

· Class Action Fairness Act (CAFA), numerous consumers, amount in controversy, $5 million, burden of proof, insufficient evidence

· dismissal sua sponte [court’s own motion]

Jurisdiction: 9th Circuit

Watkins v. Vital Pharmaceuticals, No. 13-55755 (10th Cir., 7/2/13); 

http://cdn.ca9.uscourts.gov/datastore/opinions/2013/07/02/13-55755.pdf [enhanced lexis.com version].

Though this is a consumer case, the holding would also apply to employment and other cases. Essentially, the allegations on behalf of the plaintiffs were that the controversy involved a potential class of “thousands of consumers throughout the United States” and alleged “the aggregate of damages sustained by the Class are likely in the millions of dollars.”  

The company removed to federal court, filing two declarations stating that the amount in controversy was more than $5 million. The trial court, acting on its own, decided that the company did not have adequate evidence of the amount in controversy. Its notice of removal merely “averred” its sales exceeded $5 million and a declaration by its counsel only “vaguely and conclusorily” alleged that the required amount was in controversy. The appellate court agreed with the district court that a defendant is required to prove the amount in controversy by a “preponderance of the evidence.”

[Interestingly, the scrutiny of the amount in controversy seems cursory because the appellate court noted the CAFA allegations were “undisputed in the district court”, which indicates it apparently did not examine them to see if they actually met the standard of “preponderance of the evidence”. Yet the appellate court on its own motion then sent the case back to the trial court. Being a “gatekeeper” would seem to imply paying diligent attention to the traffic.]

Restrictive covenant: contracts, sufficient consideration, continued employment

Jurisdiction: Illinois

Fifield et al. v. Premier Dealer Services, Inc., 2013 IL App (1st) 120327 (06/25/13); http://www.state.il.us/court/Opinions/AppellateCourt/2013/1stDistrict/1120327.pdf [enhanced lexis.com version].

In an earlier case from another state jurisdiction, the appeal held that continued employment in and of itself was sufficient contractual consideration to support a change in terms of an employment agreement already in effect. State courts differ on this issue, and Illinois has ruled that in order for continued employment to be sufficient consideration for a new condition, the employee must have been employed for at least two years.

Practitioners and litigators might want to study this Illinois case to see if there is any persuasive authority that might apply elsewhere.

Public Sector:

· appeal and error:
· remand;
· standard of review

· civil procedure: 

· equitable claims or defenses
· estoppel
· reconsideration
· statute of limitations
· summary judgment

· contracts: breach

· employment law:

· employment contract
· health, pension and retirement benefits

· insurance law: 
· health insurance
· reimbursement
· judges: abuse of discretion

Jurisdiction: New Mexico

Beggs, et al., v. City of Portales, 2013-NMCA-068, certiorari not applied for; http://www.nmcompcomm.us/nmcases/NMCACurrent.aspx/NMCA/2013/NMCA/2013/NMCA/2013/13ca-068.pdf [enhanced lexis.com version].
Summary by the appellate court:

{1} The opinion originally filed in this case on April 2, 2013, is withdrawn, and this Opinion is filed in its place. Defendant’s motion for rehearing is denied.

{2} Plaintiffs, retired employees of the City of Portales (the City), brought suit against the City seeking to recover damages for reduced, and eventually terminated, health insurance reimbursement payments. Plaintiffs appeal the district court’s order granting summary judgment on the basis that Plaintiffs’ claims were barred by the applicable statute of limitations. The district court concluded that Plaintiffs’ claims began to accrue in 2001 when the City stopped offering Plaintiffs health insurance coverage under the City’s group plan and stopped reimbursing Plaintiffs for seventy-five per-cent of their health insurance premiums. Plaintiffs argue on appeal that the statute of limitations did not begin to accrue until the City completely terminated their health insurance reimbursement payments in 2005. Alternatively, Plaintiffs argue that the City should be estopped from asserting the statute of limitations as a defense due to its representations upon which Plaintiffs relied. We affirm the district court’s ruling insofar as it relates to the City’s alleged agreements (1) to keep Plaintiffs on the City’s own health insurance plan, and (2) to reimburse Plaintiffs seventy-five percent of their health insurance premiums. We reverse to the extent that Plaintiffs claim entitlement to reimbursement amounts lower than seventy-five percent, which claim would not have begun to accrue until the City completely terminated the reimbursement payments in 2005. 

Litigation: class action: arbitration, exclusion from settlement, dismissal with prejudice, appeal barred – moot – finality

Jurisdiction: 10th Circuit

Eatinger, et al. v. BP America Production Company, No. 12-3243 (10th Cir., 6/27/13); http://www.ca10.uscourts.gov/opinions/12/12-3243.pdf [enhanced lexis.com version].  
Chesapeake Energy Corporation, Chesapeake Operating, Inc., and Chesapeake Royalty, L.L.C. appealed from the district court’s order excluding them from the class action settlement in this case. However, the appellate court ruled that because the district court had already approved the settlement and dismissed the underlying case with prejudice [e.g., ended at the trial court level with absolute finality], the case was over and thus barred from appeal:

There is, therefore, no opportunity for Appellants to challenge the fairness of the settlement agreement. And, under the plain terms of the approved agreement, * * * Appellants are not entitled to any relief, regardless of whether it could theoretically be possible for Appellants to recover some amount from the administrative fund or the final unclaimed distribution account.

For the foregoing reasons, we GRANT the Class’s motions to dismiss and DISMISS this appeal as moot [e.g., ended with absolute finality].

Arbitration: contract, litigation, unconscionability – affirmative defense – burden of proof, federal preemption – Federal arbitration Act (FAA) – nursing home exception

Jurisdiction: New Mexico

Strausberg v. Laurel Healthcare Providers, LLC, et al., No. 33,331, (NMSC, 6/27/13); http://www.nmcompcomm.us/nmcases/nmsc/slips/SC33,331.pdf [enhanced lexis.com version].

Introduction:

{1} In this case we address which party has the burden to prove that a contract is unconscionable and, therefore, unenforceable. Plaintiff Nina Strausberg signed an arbitration agreement as a mandatory condition of her admission to the Arbor Brook Healthcare nursing home. Despite having signed the arbitration agreement, Plaintiff subsequently sued Arbor Brook and several other defendants for alleged negligent care. Defendants moved the district court to compel arbitration and to dismiss Plaintiff’s case. In response, Plaintiff argued that the arbitration agreement was unconscionable. The district court found that Plaintiff had failed to prove unconscionability and, therefore, granted Defendants’ motion to compel arbitration.
{2} The Court of Appeals reversed, concluding that the district court erred by putting the burden on Plaintiff to prove unconscionability. Strausberg v. Laurel Healthcare Providers, LLC, 2012-NMCA-006, ¶¶ 21, 23-24, 269 P.3d 914. The Court of Appeals held that “when a nursing home relies upon an arbitration agreement signed by a patient as a condition for admission to the nursing home, and the patient contends that the arbitration agreement is unconscionable, the nursing home has the burden of proving that the arbitration agreement is not unconscionable.” Id. ¶ 20.
{3} We disagree and hold that Plaintiff has the burden to prove that the arbitration agreement is unconscionable because unconscionability is an affirmative defense to contract enforcement, and under settled principles of New Mexico law, the party asserting an affirmative defense has the burden of proof. We also hold that the Court of Appeals’ holding is preempted by federal law because it treats nursing home arbitration agreements differently than other contracts. Accordingly, we reverse and remand this case to the Court of Appeals to determine whether the district court erred by granting Defendants’ motion to compel arbitration.
NM OMA: litigation, breach of contract – waived rights, Open Meetings Act – moot

Jurisdiction: New Mexico

Palenick v. City of Rio Rancho, No. 33,380 (NMSC, 6/27/13); 

http://www.nmcompcomm.us/nmcases/nmsc/slips/SC33,380.pdf [enhanced lexis.com version].

Substantial evidence showed plaintiff had waived his right to a contract claim, which made his claim of violation of the OMA moot [i.e., nothing more left to decide].

Maes, Chief Justice:

{1} This appeal stems from the termination of Rio Rancho’s City Manager, James Palenick (Palenick), and requires us to address the narrow issue of whether Palenick is estopped from pursuing a breach of contract claim against the City of Rio Rancho (the City) based on an alleged violation of the Open Meetings Act (OMA), NMSA 1978, Sections 10- 15-1 to -4 (1974, as amended through 2009). We conclude that there is substantial evidence to support the district court’s finding that Palenick waived his right to pursue a breach of contract claim against the City based on an alleged violation of the OMA. Because we conclude that Palenick waived his right to pursue a breach of contract claim, we need not decide whether there was in fact a violation of the OMA. 
Religious Freedom Restoration Act (RFRA): Patient Protection and Affordable Care Act (PP ACA), prescriptions – drugs, devices – contraceptive-coverage – birth control – abortifacients – devices, religious beliefs – objections
Jurisdiction: 10th Circuit

Hobby Lobby Stores. Inc., et al., v. Kathleen Sebelius, in her official capacity as Secretary of the United States Department of Health and Human Services, et al., No. 12-6294 (10th Circuit, 6/27/13); http://www.ca10.uscourts.gov/opinions/12/12-6294.pdf [enhanced lexis.com version].

This 165-page case needs to be studied by practitioners in this area of law.

Tymkovich, Circuit Judge:

This case requires us to determine whether the Religious Freedom Restoration Act and the Free Exercise Clause protect the plaintiffs—two companies and their owners who run their businesses to reflect their religious values. The companies are Hobby Lobby, a craft store chain, and Mardel, a Christian bookstore chain. Their owners, the Greens, run both companies as closely held family businesses and operate them according to a set of Christian principles. They contend regulations implementing the 2010 Patient Protection and Affordable Care Act force them to violate their sincerely held religious beliefs. In particular, the plaintiffs brought an action challenging a regulation that requires them, beginning July 1, 2013, to provide certain contraceptive services as a part of their employer-sponsored health care plan. Among these services are drugs and devices that the plaintiffs believe to be abortifacients, the use of which is contrary to their faith. We hold that Hobby Lobby and Mardel are entitled to bring claims under RFRA, have established a likelihood of success that their rights under this statute are substantially burdened by the contraceptive-coverage requirement, and have established an irreparable harm. But we remand the case to the district court for further proceedings on two of the remaining factors governing the grant or denial of a preliminary injunction. 
FLMA, ADA/RA: employee request – text message – insufficient information – leave denied – no interference, Employee Assistance Program (EAP) – no disparate treatment –insufficient proof of disability – no retaliation
Jurisdiction: 5th Circuit

Lanier v. University of Texas Southwestern Medical Center, No. 12-10928 (5th Cir.,

6/12/13, Summary Calendar); http://www.ca5.uscourts.gov/opinions%5Cunpub%5C12/12-10928.0.wpd.pdf [enhanced lexis.com version].

FMLA requests must sufficiently state enough information to alert an employer that a leave request is made under the FMLA. The employee’s brief text message contained insufficient information to notify her employer that she was requesting FMLA leave (her father had suffered a heart attack), and the court ruled there was no violation of the Act. Rather than telephone her supervisor, she sent a text message to her supervisor stating she would not be able to be on call that night because her father was in the emergency room. 

She also failed to prove her disability discrimination and retaliation claims.

FMLA, Title VII: pregnancy, accommodation request – limited duty – disparate treatment, adverse employment action – employment terminated, retaliation, lack of subject matter jurisdiction
Jurisdiction: 10th Circuit

Freppon v. City of Chandler, et al., No. 12-6176 (10th Cir., 7/1/13)); http://www.ca10.uscourts.gov/opinions/12/12-6176.pdf [enhanced lexis.com version].

Matheson, Circuit Judge:

Plaintiff Sabrina Marie Freppon filed suit against her former employer, the City of Chandler, Oklahoma (the City). She alleged gender/pregnancy discrimination against the City in violation of Title VII because (1) it denied her request for a light duty assignment to accommodate her pregnancy and forced her to take a twelve-week unpaid leave of absence under the Family Medical Leave Act (FMLA), and (2) it terminated her from her job as a police officer. Ms. Freppon also alleged that the City retaliated against her in violation of Title VII because she complained to the Chief of Police, Matt Mattheyer, that male police officers had been allowed to modify their work duties when they were temporarily unable to perform all of their normal duties. Finally, Ms. Freppon asserted claims under Oklahoma law against the City and Lt. Steve Simon. The district court entered summary judgment in favor of the City on Ms. Freppon’s Title VII claims and declined to exercise supplemental jurisdiction over her state law claims.1 We have jurisdiction under 28 U.S.C. § 1291. We remand Ms. Freppon’s termination claim to the district court with instructions to dismiss it for lack of subject matter jurisdiction. We affirm the grant of summary judgment as to her remaining Title VII claims. 
ERISA: litigation, benefits plan change, defined benefit, defined contribution, economic downturn, failure to contribute, notice by employer, employee questions, violation conceded, ERISA – 29 U.S.C. § 1054(h) – § 204(h) notice, discretion of district court award, “egregious” notice failure
Jurisdiction: 10th Circuit

Jensen, et al., v. Solvay Chemicals, Inc., et al., No. 11-8092 (10th Cir., 7/2/13) ; http://www.ca10.uscourts.gov/opinions/11/11-8092.pdf [enhanced lexis.com version].

The issue here was whether the employer failed to provide notice of a change in the plan in compliance with ERISA – 29 U.S.C. § 1054(h) – § 204(h) notice.

Background:

· Solvay’s problem was difficulties ascertaining the extent that its pension plan would affect its profitable operation – “bottom line”.

· Its plan was based on defined benefits, which made it responsible to cover differences if the plan funding fell short.

· That unpredictability and cost prompted Solvay to switch from its defined benefit plan into a defined contribution “cash balance” plan.

· Though this met the employer’s needs, the employees were dissatisfied, one reason being that it essentially limited early retirement subsidies.

· ERISA didn’t prohibit making this change, but it did require the employer to provide the employees with a detailed notice of the reasons for the change. Litigation consisted of trial, appeal, more trial, another appeal, and referral back to the trial court with instructions from the appellate court concerning how to handle the judgment to the employees on the issue of potential liability of the company for any violation of the ERISA notice requirements:

What qualifies as “egregious”? Happily, the statute defines the term for us and two of the listed meanings are relevant here. First, a company’s failure may be said to be “egregious” if the failure was “within [its] control” and was “intentional.” Id. § 1054(h)(6)(B)(i). Second, a company’s failure may be deemed “egregious” if the failure was “within [its] control” and the company failed “to promptly provide the required notice or information after [it] discover[ed] an unintentional failure to meet the requirements of” § 204(h). Id. 

* * *

. . . The employees may secretly harbor a wish for some form of equitable relief not foreclosed by the district court’s findings, but they have yet to identify it to anyone else after six-and-a-half years of litigation and to know that much is to know it is time to call this matter to a close.

The judgment is affirmed.

Title VII, Retaliation: supervisor defined – hire, fire, demote, promote, transfer, or discipline
Jurisdiction: All

Vance v. Ball State University et al., No. 11–556., 570 U.S. ____ (4/24/13); http://www.supremecourt.gov/opinions/12pdf/11-556_11o2.pdf [enhanced lexis.com version].

For the university to be liable, the person characterized as a “supervisor” must have had the authority to "hire, fire, demote, promote, transfer, or discipline.” This is a strict, or narrow, definition that amounts to a higher amount of proof than the burden of proof in some circuits.

Syllabus:

Under Title VII, an employer’s liability for workplace harassment may depend on the status of the harasser. If the harassing employee is the victim’s co-worker, the employer is liable only if it was negligent in controlling working conditions. In cases in which the harasser is a “supervisor,” however, different rules apply. If the supervisor’s harassment culminates in a tangible employment action (i.e., “a significant change in employment status, such as hiring, firing, failing to promote, reassignment with significantly different responsibilities, oar decision causing a significant change in benefits,” Burlington Industries, Inc. v. Ellerth, 524 U. S. 742, 761), the employer is strictly liable. But if no tangible employment action is taken, the employer may escape liability by establishing, as an affirmative defense, that (1) the employer exercised reasonable care to prevent and correct any harassing behavior and (2) that the plaintiff unreasonably failed to take advantage of the preventive or corrective opportunities that the employer provided. Faragher v. Boca Raton, 524 U. S. 775, 807; Ellerth, supra, at 765.
Petitioner Vance, an African-American woman, sued her employer, Ball State University (BSU) alleging that a fellow employee, Saundra Davis, created a racially hostile work environment in violation of Title VII. The District Court granted summary judgment to BSU. It held that BSU was not vicariously liable for Davis’ alleged actions because Davis, who could not take tangible employment actions against Vance, was not a supervisor. The Seventh Circuit affirmed.
Held: An employee is a “supervisor” for purposes of vicarious liability under Title VII only if he or she is empowered by the employer to take tangible employment actions against the victim. Pp. 9–30.
(a) Petitioner errs in relying on the meaning of “supervisor” in general usage and in other legal contexts because the term has varying meanings both in colloquial usage and in the law. In any event, Congress did not use the term “supervisor” in Title VII, and the way to understand the term’s meaning for present purposes is to consider the interpretation that best fits within the highly structured framework adopted in Faragher and Ellerth. Pp. 10–14.

(b) Petitioner misreads Faragher and Ellerth in claiming that those cases support an expansive definition of “supervisor” because, in her view, at least some of the alleged harassers in those cases, whom the Court treated as supervisors, lacked the authority that the Seventh Circuit’s definition demands. In Ellerth, there was no question that the alleged harasser, who hired and promoted his victim, was a supervisor. And in Faragher, the parties never disputed the characterization of the alleged harassers as supervisors, so the question simply was not before the Court. Pp. 14–18.

(c) The answer to the question presented in this case is implicit in the characteristics of the framework that the Court adopted in Ellerth and Faragher, which draws a sharp line between co-workers and supervisors and implies that the authority to take tangible employment actions is the defining characteristic of a supervisor. Ellerth, supra, at 762.


The interpretation of the concept of a supervisor adopted today is one that can be readily applied. An alleged harasser’s supervisor status will often be capable of being discerned before (or soon after) litigation commences and is likely to be resolved as a matter of law before trial. By contrast, the vagueness of the EEOC’s standard would impede the resolution of the issue before trial, possibly requiring the jury to be instructed on two very different paths of analysis, depending on whether it finds the alleged harasser to be a supervisor or merely a co-worker.

This approach will not leave employees unprotected against harassment by co-workers who possess some authority to assign daily tasks. In such cases, a victim can prevail simply by showing that the employer was negligent in permitting the harassment to occur, and the jury should be instructed that the nature and degree of authority wielded by the harasser is an important factor in determining negligence. Pp. 18–25.
(d) The definition adopted today accounts for the fact that many modern organizations have abandoned a hierarchical management structure in favor of giving employees overlapping authority with respect to work assignments. Petitioner fears that employers will attempt to insulate themselves from liability for workplace harassment by empowering only a handful of individuals to take tangible employment actions, but a broad definition of “supervisor” is not necessary to guard against that concern. Pp. 25–26.


646 F. 3d 461, affirmed.

Title VII: retaliation, proof – “because of” – “motivating factor”
Jurisdiction: All

University of Texas Southwestern Medical Center v. Nassar, No. 12–484, (6/24/13); http://www.supremecourt.gov/opinions/12pdf/11-556_11o2.pdf [enhanced lexis.com version].

Title VII retaliation claims must be proved according to traditional principles of but-for causation, not the lessened motivating-factor standard causation test stated in §2000e–2(m), i.e.: the employee should have been required to show that he lost his job at the Medical Center “because of”, rather than “motivated by” [“motivating factor”] lessened causation test stated in §2000e–2(m). This is a strict, or narrow, definition that amounts to a higher amount of proof than the regulations and the burden of proof in some circuits.

Syllabus:

Petitioner, a university medical center (University) that is part of the University of Texas system, specializes in medical education. It has an affiliation agreement with Parkland Memorial Hospital (Hospital), which requires the Hospital to offer vacant staff physician posts to University faculty members. Respondent, a physician of Middle Eastern descent who was both a University faculty member and hospital staff physician, claimed that Dr. Levine, one of his supervisors at the University, was biased against him on account of his religion and ethnic heritage. He complained to Dr. Fitz, Levine’s supervisor. But after he arranged to continue working at the Hospital without also being on the University’s faculty, he resigned his teaching post and sent a letter to Fitz and others, stating that he was leaving because of Levine’s harassment. Fitz, upset at Levine’s public humiliation and wanting public exoneration for her, objected to the Hospital’s job offer, which was then withdrawn. Respondent filed suit, alleging two discrete Title VII violations. First, he alleged that Levine’s racially and religiously motivated harassment had resulted in his constructive discharge from the University, in violation of 42 U. S. C. §2000e–2(a), which prohibits an employer from discriminating against an employee “because of such individual’s race, color, religion, sex, and national origin” (referred to here as status-based discrimination). Second, he claimed that Fitz’s efforts to prevent the Hospital from hiring him were in retaliation for complaining about Levine’s harassment, in violation of §2000e–3(a), which prohibits employer retaliation “because [an employee] has opposed . . . an unlawful employment practice . . . or . . . made a [Title VII] charge.” The jury found for respondent on both claims. The Fifth Circuit vacated as to the constructive-discharge claim, but affirmed as to the retaliation finding on the theory that retaliation claims brought under §2000e–3(a)—like §2000e–2(a) status-based claims—require only showing that retaliation was a motivating factor for the adverse employment action, not its but-for cause, see §2000e–2(m). And it found that the evidence supported a finding that Fitz was motivated, at least in part, to retaliate against respondent for his complaints about Levine.
Held: Title VII retaliation claims must be proved according to traditional principles of but-for causation, not the lessened causation test stated in §2000e–2(m). Pp. 5–23.
(a) In defining the proper causation standard for Title VII retaliation claims, it is presumed that Congress incorporated tort law’s causation in fact standard—i.e., proof that the defendant’s conduct did in fact cause the plaintiff’s injury—absent an indication to the contrary in the statute itself. See Meyer v. Holley, 537 U. S. 280, 285. An employee alleging status-based discrimination under §2000e–2 need not show “but-for” causation. It suffices instead to show that the motive to discriminate was one of the employer’s motives, even if the employer also had other, lawful motives for the decision. This principle is the result of Price Waterhouse v. Hopkins, 490 U. S. 228, and the ensuing Civil Rights Act of 1991 (1991 Act), which substituted a new burden-shifting framework for the one endorsed by Price Waterhouse. As relevant here, that Act added a new subsection to §2000e–2,providing that “an unlawful employment practice is established when the complaining party demonstrates that race, color, religion, sex, or national origin was a motivating factor for any employment practice, even though other factors also motivated the practice,” §2000e–2(m).

Also relevant here is this Court’s decision in Gross v. FBL Financial Services, Inc., 557 U. S. 167, 176, which interprets the Age Discrimination in Employment Act of 1967 (ADEA) phrase “because of . . . age,” 29 U. S. C. §623(a)(1). Gross holds two insights that inform the analysis of this case. The first is textual and concerns the proper interpretation of the term “because” as it relates to the principles of causation underlying both §623(a) and §2000e–3(a). The second is the significance of Congress’ structural choices in both Title VII itself and the 1991 Act. Pp. 5–11.


(b) Title VII’s antiretaliation provision appears in a different section from its status-based discrimination ban. And, like §623(a)(1), the ADEA provision in Gross, §2000e–3(a) makes it unlawful for an employer to take adverse employment action against an employee “because” of certain criteria. Given the lack of any meaningful textual difference between §2000e–3(a) and §623(a)(1), the proper conclusion is that Title VII retaliation claims require proof that the desire to retaliate was the but-for cause of the challenged employment action. Respondent and the United States maintain that §2000e–2(m)’s motivating-factor test applies, but that reading is flawed. First, it is inconsistent with the provision’s plain language, which addresses only race, color, religion, sex, and national origin discrimination and says nothing about retaliation. Second, their reading is inconsistent with the statute’s design and structure. Congress inserted the motivating-factor provision as a subsection within §2000e–2, which deals only with status-based discrimination. The conclusion that Congress acted deliberately in omitting retaliation claims from §2000–2(m) is reinforced by the fact that another part of the 1991 Act, §109, expressly refers to all unlawful employment actions. See EEOC v. Arabian American Oil Co., 499 U. S. 244, 256. Third, the cases they rely on, which state the general proposition that Congress’ enactment of a broadly phrased antidiscrimination statute may signal a concomitant intent to ban retaliation against individuals who oppose that discrimination, see, e.g., CBOCS West, Inc. v. Humphries, 553 U. S. 442, 452–453; Gómez-Pérez v. Potter, 553 U. S. 474, do not support the quite different rule that every reference to race, color, creed, sex, or nationality in an antidiscrimination statute is to be treated as a synonym for “retaliation,” especially in a precise, complex, and exhaustive statute like Title VII. The Americans with Disabilities Act of 1990, which contains seven paragraphs of detailed description of the practices constituting prohibited discrimination, as well as an express antiretaliation provision, and which was passed only a year before §2000e–2(m)’s enactment, shows that when Congress elected to address retaliation as part of a detailed statutory scheme, it did so clearly. Pp. 11–17.


(c) The proper interpretation and implementation of §2000e–3(a)and its causation standard are of central importance to the fair and responsible allocation of resources in the judicial and litigation systems, particularly since retaliation claims are being made with ever-increasing frequency. Lessening the causation standard could also contribute to the filing of frivolous claims, siphoning resources from efforts by employers, agencies, and courts to combat workplace harassment. Pp. 18–20.


(d) Respondent and the Government argue that their view would be consistent with longstanding agency views contained in an Equal Employment Opportunity Commission guidance manual, but the manual’s explanations for its views lack the persuasive force that is a necessary precondition to deference under Skidmore v. Swift & Co., 323 U. S. 134, 140. Respondent’s final argument—that if §2000e– 2(m) does not control, then the Price Waterhouse standard should—is foreclosed by the 1991 Act’s amendments to Title VII, which displaced the Price Waterhouse framework. Pp. 20–23.
674 F. 3d 448, vacated and remanded.

Litigation: arbitration, class action, expense of litigation, congressional intent
Jurisdiction: All

American Express Co. v. Italian Colors Restaurant, No. 12-133, ____ U.S. ____ (6/20/13); http://www.supremecourt.gov/opinions/12pdf/12-133_19m1.pdf [enhanced lexis.com version].

The U.S. Supreme court held that the Federal Arbitration Act (FAA) does not to allow a court to invalidate an arbitration agreement providing for a class action waiver, even if the cost to plaintiffs to arbitrate individual federal statutory claims would exceed the potential recovery. I stated that courts must “rigorously enforce” arbitration agreements according to their terms, even for claims alleging a violation of a federal statute, unless the FAA’s mandate has been “overridden by a contrary congressional command,”

Syllabus:

An agreement between petitioners, American Express and a subsidiary, and respondents, merchants who accept American Express cards, requires all of their disputes to be resolved by arbitration and provides that there “shall be no right or authority for any Claims to be arbitrated on a class action basis.” Respondents nonetheless filed a class action, claiming that petitioners violated §1 of the Sherman Act and seeking treble damages for the class under §4 of the Clayton Act. Petitioners moved to compel individual arbitration under the Federal Arbitration Act (FAA), but respondents countered that the cost of expert analysis necessary to prove the antitrust claims would greatly exceed the maximum recovery for an individual plaintiff. The District Court granted the motion and dismissed the lawsuits. The Second Circuit reversed and remanded, holding that because of the prohibitive costs respondents would face if they had to arbitrate, the class-action waiver was unenforceable and arbitration could not proceed. The Circuit stood by its reversal when this Court remanded in light of Stolt-Nielsen S. A. v. AnimalFeeds International Corp., 559

U. S. 662, which held that a party may not be compelled to submit to class arbitration absent an agreement to do so.

Held: The FAA does not permit courts to invalidate a contractual waiver of class arbitration on the ground that the plaintiff’s cost of individually arbitrating a federal statutory claim exceeds the potential recovery. Pp. 3–10.
(a) The FAA reflects the overarching principle that arbitration is a matter of contract. See Rent-A-Center, West, Inc. v. Jackson, 561 U.S. ___, ___. Courts must “rigorously enforce” arbitration agreements according to their terms, Dean Witter Reynolds, Inc. v. Byrd, 470 U. S. 213, 221, even for claims alleging a violation of a federal statute, unless the FAA’s mandate has been “ ‘overridden by a contrary congressional command,’ ” CompuCredit Corp. v. Greenwood, 565 U. S. ___, ___. Pp. 3–4.

(b) No contrary congressional command requires rejection of the class-arbitration waiver here. The antitrust laws do not guarantee an affordable procedural path to the vindication of every claim, see Rodriguez v. United States, 480 U. S. 522, 525–526, or “evince an intention to preclude a waiver” of class-action procedure, Mitsubishi Motors Corp. v. Soler-Chrysler-Plymouth, Inc., 473 U. S. 614, 628. Nor does congressional approval of Federal Rule of Civil Procedure 23 establish an entitlement to class proceedings for the vindication of statutory rights. The Rule imposes stringent requirements for certification that exclude most claims, and this Court has rejected the assertion that the class-notice requirement must be dispensed with because the “prohibitively high cost” of compliance would “frustrate[plaintiff’s] attempt to vindicate the policies underlying the antitrust” laws, Eisen v. Carlisle & Jacquelin, 417 U. S. 156, 167–168, 175–176. Pp. 4–5.

(c) The “effective vindication” exception that originated as dictum in Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U. S. 614, also does not invalidate the instant arbitration agreement. The exception comes from a desire to prevent “prospective waiver of a party’s right to pursue statutory remedies,” id., at 637, n. 19; but the fact that it is not worth the expense involved in proving a statutory remedy does not constitute the elimination of the right to pursue that remedy. Cf. Gilmer v. Interstate/Johnson Lane Corp., 500 U. S. 20, 32; Vimar Seguros y Reaseguros, S. A. v. M/V Sky Reefer, 515 U. S. 528, 530, 534. AT&T Mobility LLC v. Concepcion, 563 U. S. ___, all but resolves this case. There, in finding that a law that conditioned enforcement of arbitration on the availability of class procedure interfered with fundamental arbitration attributes, id., at ___, the Court specifically rejected the argument that class arbitration was necessary to prosecute claims “that might otherwise slip through the legal system,” id., at ___. Pp. 5–9.

667 F. 3d 204, reversed.
DOMA: federal definition of marriage, standing to continue litigating, § 3 of unconstitutional, 5th Amendment – equal rights
Jurisdiction: All
United States v. Windsor, Executor of the Estate of Spyer, et al., No. 12-307, 570 U.S. ____ (6/267/13); http://www.supremecourt.gov/opinions/12pdf/12-307_g2bh.pdf [enhanced lexis.com version].  
Consult with your experienced and competent employment law attorneys as soon as possible to review all policies and procedures, update them, and adequately train each and every person in your company or agency, as well as all others interacting with your company or agency that need to know about this significant and sweeping change in the law.

Syllabus:

The State of New York recognizes the marriage of New York residents Edith Windsor and Thea Spyer, who wed in Ontario, Canada, in 2007. When Spyer died in 2009, she left her entire estate to Windsor. Windsor sought to claim the federal estate tax exemption for surviving spouses, but was barred from doing so by §3 of the federal Defense of Marriage Act (DOMA), which amended the Dictionary Act—a law providing rules of construction for over 1,000 federal laws and the whole realm of federal regulations—to define “marriage” and “spouse” as excluding same-sex partners. Windsor paid $363,053 in state taxes and sought a refund, which the Internal Revenue Service denied. Windsor brought this refund suit, contending that DOMA violates the principles of equal protection incorporated in the Fifth Amendment. While the suit was pending, the Attorney General notified the Speaker of the House of Representatives that the Department of Justice would no longer defend §3’s constitutionality. In response, the Bipartisan Legal Advisory Group (BLAG) of the House of Representatives voted to intervene in the litigation to defend §3’s constitutionality. The District Court permitted the intervention. On the merits, the court ruled against the United States, finding §3 unconstitutional and ordering the Treasury to refund Windsor’s tax with interest. The Second Circuit affirmed. The United States has not complied with the judgment.

Held:

1. This Court has jurisdiction to consider the merits of the case. This case clearly presented a concrete disagreement between opposing parties that was suitable for judicial resolution in the District Court, but the Executive’s decision not to defend §3’s constitutionality in court while continuing to deny refunds and assess deficiencies introduces a complication. Given the Government’s concession, amicus contends, once the District Court ordered the refund, the case should have ended and the appeal been dismissed. But this argument elides the distinction between Article III’s jurisdictional requirements and the prudential limits on its exercise, which are “essentially matters of judicial self-governance.” Warth v. Seldin, 422 U. S. 490, 500. Here, the United States retains a stake sufficient to support Article III jurisdiction on appeal and in this Court. The refund it was ordered to pay Windsor is “a real and immediate economic injury,” Hein v. Freedom From Religion Foundation, Inc., 551 U. S. 587, 599, even if the Executive disagrees with §3 of DOMA. Windsor’s ongoing claim for funds that the United States refuses to pay thus establishes a controversy sufficient for Article III jurisdiction. Cf. INS v. Chadha, 462 U. S. 919.

Prudential considerations, however, demand that there be “concrete adverseness which sharpens the presentation of issues upon which the court so largely depends for illumination of difficult constitutional questions.” Baker v. Carr, 369 U. S. 186, 204. Unlike Article III requirements—which must be satisfied by the parties before judicial consideration is appropriate—prudential factors that counsel against hearing this case are subject to “countervailing considerations [that] may outweigh the concerns underlying the usual reluctance to exert judicial power.” Warth, supra, at 500–501. One such consideration is the extent to which adversarial presentation of the issues is ensured by the participation of amici curiae prepared to defend with vigor the legislative act’s constitutionality. See Chadha, supra, at 940. Here, BLAG’s substantial adversarial argument for §3’s constitutionality satisfies prudential concerns that otherwise might counsel against hearing an appeal from a decision with which the principal parties agree. This conclusion does not mean that it is appropriate for the Executive as a routine exercise to challenge statutes in court instead of making the case to Congress for amendment or repeal. But this case is not routine, and BLAG’s capable defense ensures that the prudential issues do not cloud the merits question, which is of immediate importance to the Federal Government and to hundreds of thousands of persons. Pp. 5–13.

2. DOMA is unconstitutional as a deprivation of the equal liberty of persons that is protected by the Fifth Amendment. Pp. 13–26.

(a) By history and tradition the definition and regulation of marriage has been treated as being within the authority and realm of the separate States. Congress has enacted discrete statutes to regulate the meaning of marriage in order to further federal policy, but DOMA, with a directive applicable to over 1,000 federal statues and the whole realm of federal regulations, has a far greater reach. Its operation is also directed to a class of persons that the laws of New York, and of 11 other States, have sought to protect. Assessing the validity of that intervention requires discussing the historical and traditional extent of state power and authority over marriage.

Subject to certain constitutional guarantees, see, e.g., Loving v. Virginia, 388 U. S. 1, “regulation of domestic relations” is “an area that has long been regarded as a virtually exclusive province of the States,” Sosna v. Iowa, 419 U. S. 393, 404. The significance of state responsibilities for the definition and regulation of marriage dates tithe Nation’s beginning; for “when the Constitution was adopted the common understanding was that the domestic relations of husband and wife and parent and child were matters reserved to the States,” Ohio ex rel. Popovici v. Agler, 280 U. S. 379, 383–384. Marriage laws may vary from State to State, but they are consistent within each State.

DOMA rejects this long-established precept. The State’s decision to give this class of persons the right to marry conferred upon them dignity and status of immense import. But the Federal Government uses the state-defined class for the opposite purpose—to impose restrictions and disabilities. The question is whether the resulting injury and indignity is a deprivation of an essential part of the liberty protected by the Fifth Amendment, since what New York treats as alike the federal law deems unlike by a law designed to injure the same class the State seeks to protect. New York’s actions were a proper exercise of its sovereign authority. They reflect both the community’s considered perspective on the historical roots of the institution of marriage and its evolving understanding of the meaning of equality. Pp. 13–20.
(b) By seeking to injure the very class New York seeks to protect, DOMA violates basic due process and equal protection principles applicable to the Federal Government. The Constitution’s guarantee of equality “must at the very least mean that a bare congressional desire to harm a politically unpopular group cannot” justify disparate treatment of that group. Department of Agriculture v. Moreno, 413 U.S. 528, 534–535. DOMA cannot survive under these principles. Its unusual deviation from the tradition of recognizing and accepting state definitions of marriage operates to deprive same-sex couples of the benefits and responsibilities that come with federal recognition of their marriages. This is strong evidence of a law having the purpose and effect of disapproval of a class recognized and protected by state law. DOMA’s avowed purpose and practical effect are to impose a disadvantage, a separate status, and so a stigma upon all who enter into same-sex marriages made lawful by the unquestioned authority of the States.

DOMA’s history of enactment and its own text demonstrate that interference with the equal dignity of same-sex marriages, conferred by the States in the exercise of their sovereign power, was more than an incidental effect of the federal statute. It was its essence. BLAG’s arguments are just as candid about the congressional purpose. DOMA’s operation in practice confirms this purpose. It frustrates New York’s objective of eliminating inequality by writing inequality into the entire United States Code.

DOMA’s principal effect is to identify and make unequal a subset of state-sanctioned marriages. It contrives to deprive some couples married under the laws of their State, but not others, of both rights and responsibilities, creating two contradictory marriage regimes within the same State. It also forces same-sex couples to live as married for the purpose of state law but unmarried for the purpose of federal law, thus diminishing the stability and predictability of basic personal relations the State has found it proper to acknowledge and protect. Pp. 20–26.

699 F. 3d 169, affirmed.
Proposition 8: same-sex marriage, standing to litigate
Jurisdiction: All

Hollingsworth, et al v. Perry, et al., No. 12–144, 570 U.S. ____ (6/26/13); http://www.supremecourt.gov/opinions/12pdf/12-144_8ok0.pdf [enhanced lexis.com version].   
Syllabus:
After the California Supreme Court held that limiting marriage to opposite-sex couples violated the California Constitution, state voters passed a ballot initiative known as Proposition 8, amending the State Constitution to define marriage as a union between a man and a woman. Respondents, same-sex couples who wish to marry, filed suit in federal court, challenging Proposition 8 under the Due Process and Equal Protection Clauses of the Fourteenth Amendment, and naming as defendants California’s Governor and other state and local officials responsible for enforcing California’s marriage laws. The officials refused to defend the law, so the District Court allowed petitioners—the initiative’s official proponents—to intervene to defend it. After a bench trial, the court declared Proposition 8 unconstitutional and enjoined the public officials named as defendants from enforcing the law. Those officials elected not to appeal, but petitioners did. The Ninth Circuit certified a question to the California Supreme Court: whether official proponents of a ballot initiative have authority to assert the State’s interest in defending the constitutionality of the initiative when public officials refuse to do so. After the California Supreme Court answered in the affirmative, the Ninth Circuit concluded that petitioners had standing under federal law to defend Proposition 8’s constitutionality. On the merits, the court affirmed the District Court’s order.
Held: Petitioners did not have standing to appeal the District Court’s order. Pp. 5–17.
(a) Article III of the Constitution confines the judicial power of federal courts to deciding actual “Cases” or “Controversies.” §2. One essential aspect of this requirement is that any person invoking the power of a federal court must demonstrate standing to do so. In other words, the litigant must seek a remedy for a personal and tangible harm. Although most standing cases consider whether a plaintiff has satisfied the requirement when filing suit, Article III demands that an “actual controversy” persist throughout all stages of litigation. Already, LLC v. Nike, Inc., 568 U. S. ___, ___. Standing “must be met by persons seeking appellate review, just as it must be met by persons appearing in courts of first instance.” Arizonans for Official English v. Arizona, 520 U. S. 43, 64. The parties do not contest that respondents had standing to initiate this case against the California officials responsible for enforcing Proposition 8. But once the District Court issued its order, respondents no longer had any injury to redress, and the state officials chose not to appeal. The only individuals who sought to appeal were petitioners, who had intervened in the District Court, but they had not been ordered to do or refrain from doing anything. Their only interest was to vindicate the constitutional validity of a generally applicable California law. As this Court has repeatedly held, such a “generalized grievance”—no matter how sincere—is insufficient to confer standing. See Lujan v. Defenders of Wildlife, 504 U. S. 555, 573–574. Petitioners claim that the California Constitution and election laws give them a “ ‘unique,’ ‘special,’ and ‘distinct’ role in the initiative process,” Reply Brief 5, but that is only true during the process of enacting the law. Once Proposition 8 was approved, it became a duly enacted constitutional amendment. Petitioners have no role—special or otherwise—in its enforcement. They therefore have no “personal stake” in defending its enforcement that is distinguishable from the general interest of every California citizen. No matter how deeply committed petitioners may be to upholding Proposition 8, that is not a particularized interest sufficient to create a case or controversy under Article III. Pp. 5–9.

(b) Petitioners’ arguments to the contrary are unpersuasive. Pp. 9– 16.

(1) They claim that they may assert the State’s interest on the State’s behalf, but it is a “fundamental restriction on our authority “that “[i]n the ordinary course, a litigant . . . cannot rest a claim to relief on the legal rights or interests of third parties.” Powers v. Ohio, 499 U. S. 400, 410. In Diamond v. Charles, 476 U. S. 54, for example, a pediatrician engaged in private practice was not permitted to defend the constitutionality of Illinois’ abortion law after the State chose not to appeal an adverse ruling. The state attorney general’s “letter of interest,” explaining that the State’s interest in the proceeding was “ ‘essentially co-terminous with’ ” Diamond’s position, id., at 61, was insufficient, since Diamond was unable to assert an injury of his own, id, at 65. Pp. 9–10.

(2) Petitioners contend the California Supreme Court’s determination that they were authorized under California law to assert the State’s interest in the validity of Proposition 8 means that they “need no more show a personal injury, separate from the State’s indisputable interest in the validity of its law, than would California’s Attorney General or did the legislative leaders held to have standing in Karcher v. May, 484 U. S. 72 (1987).” Reply Brief 6. But far from supporting petitioners’ standing, Karcher is compelling precedent against it. In that case, after the New Jersey attorney general refused to defend the constitutionality of a state law, leaders of New Jersey’s Legislature were permitted to appear, in their official capacities, in the District Court and Court of Appeals to defend the law. What is significant about Karcher, however, is what happened after the Court of Appeals decision. The legislators lost their leadership positions, but nevertheless sought to appeal to this Court. The Court held that they could not do so. Although they could participate in thelawsuit in their official capacities as presiding officers of the legislature, as soon as they lost that capacity, they lost standing. Id., at 81. Petitioners here hold no office and have always participated in thislitigation solely as private parties. Pp. 10–13.
(3) Nor is support found in dicta in Arizonans for Official English v. Arizona, supra. There, in expressing “grave doubts” about the standing of ballot initiative sponsors to defend the constitutionality of an Arizona initiative, the Court noted that it was “aware of no Arizona law appointing initiative sponsors as agents of the people of Arizona to defend, in lieu of public officials, the constitutionality of initiatives made law of the State.” Id., at 65. Petitioners argue that, by virtue of the California Supreme Court’s decision, they are authorized to act as “agents of the people of California.” Brief for Petitioners 15. But that Court never described petitioners as “agents of the people.”All the California Supreme Court’s decision stands for is that, so far as California is concerned, petitioners may “assert legal arguments in defense of the state’s interest in the validity of the initiative measure” in federal court. 628 F. 3d 1191, 1193. That interest is by definition a generalized one, and it is precisely because proponents assert such an interest that they lack standing under this Court’s precedents. Petitioners are also plainly not agents of the State. As an initial matter, petitioners’ newfound claim of agency is inconsistent with their representations to the District Court, where they claimed to represent their own interests as official proponents. More to the point, the basic features of an agency relationship are missing here: Petitioners are not subject to the control of any principal, and they owe no fiduciary obligation to anyone. As one amicus puts it, “the proponents apparently have an unelected appointment for an unspecified period of time as defenders of the initiative, however and to whatever extent they choose to defend it.” Brief for Walter Dellinger

23. Pp. 13–16.
(c) The Court does not question California’s sovereign right to maintain an initiative process, or the right of initiative proponents to defend their initiatives in California courts. But standing in federal court is a question of federal law, not state law. No matter its reasons, the fact that a State thinks a private party should have standing to seek relief for a generalized grievance cannot override this Court’s settled law to the contrary. Article III’s requirement that a party invoking the jurisdiction of a federal court seek relief for a personal, particularized injury serves vital interests going to the role of the Judiciary in the federal system of separated powers. States cannot alter that role simply by issuing to private parties who otherwise lack standing a ticket to the federal courthouse. Pp. 16–17.

671 F. 3d 1052, vacated and remanded. 

ERISA: former spouse, insurance proceeds, specific federal statutory terms -- FEGLIA
Jurisdiction: All

Hillman v. Maretta, No. 11-1221, 599 U.S. __ (6/3/13); http://www.supremecourt.gov/opinions/12pdf/11-1221_7l48.pdf [enhanced lexis.com version].
Though the specific holding in this case is limited to the rights of the spouse of a deceased federal employee’s spouse to sue a former spouse for proceeds paid to her as a beneficiary under the Federal Employees’ Group Life Insurance Act (FEGLIA), consider that this case might provide persuasive authority in similar ERISA situations.

Summary:

The Federal Employees’ Group Life Insurance Act of 1954 (FEGLIA) establishes an insurance program for federal employees. FEGLIA permits an employee to name a beneficiary of life insurance proceeds, and specifies an “order of precedence” providing that an employee’s death benefits accrue first to that beneficiary ahead of other potential recipients. 5 U. S. C. §8705(a). A Virginia statute revokes a beneficiary designation in any contract that provides a death benefit to a former spouse where there has been a change in the decedent’s marital status. Va. Code Ann. §20–111.1(A) (Section A). In the event that this provision is pre-empted by federal law, a separate provision of Virginia law, Section D, provides a cause of action rendering the former spouse liable for the principal amount of the proceeds to the party who would have received them were Section A not pre-empted.§20–111.1(D). Warren Hillman named then-spouse, respondent Judy Maretta, as the beneficiary of his Federal Employees’ Group Life Insurance(FEGLI) policy. After their divorce, he married petitioner Jacqueline Hillman but never changed his named FEGLI beneficiary. After Warren’s death, Maretta, still the named beneficiary, filed a claim for the FEGLI proceeds and collected them. Hillman sued in Virginia court, seeking recovery of the proceeds under Section D. Maretta argued in response that Section D is pre-empted by federal law. The parties agreed that Section A is pre-empted. The Virginia Circuit Court found Maretta liable to Hillman under Section D for the FEGLI policy proceeds. The State Supreme Court reversed, concluding that Section D is pre-empted by FEGLIA because it conflicts with the purposes and objectives of Congress.
Held: Section D of the Virginia statute is pre-empted by FEGLIA. Pp. 6–15.
FLSA: nonexempt status, route delivery driver – exempt outside salesman – determinative criteria – 29 U.S.C. § 216(b) and DOL factors
Jurisdiction: 5th Circuit

Meza v. Intelligent Mexican Marketing, (5th Cir., 6/18/13); http://www.ca5.uscourts.gov/opinions%5Cpub%5C12/12-10785-CV0.wpd.pdf [enhanced lexis.com version].

This route driver delivered products, but spent the vast majority of his time selling them.

Summary by Prado, Circuit Judge:

Plaintiff–Appellant Florentino Meza appeals the district court’s grant of summary judgment for his former employer, Defendant–Appellee Intelligent Mexican Marketing, Inc. (“IMM”). Meza claims he is entitled to minimum-wage and overtime compensation under the Fair Labor Standards Act (“FLSA”), 29 U.S.C. § 216(b). IMM claims he falls within the FLSA’s exemption for outside salesmen, and the statute’s overtime and minimum-wage requirements do not apply to him. Because the record indicates that Meza spent the vast majority of his time selling goods or performing work incidental to his sales, we affirm. 

Pregnancy Discrimination Act (PDA): adverse employment action, employment terminated, too many implausible explanations, McDonnell Douglas – pretext

Hitchcock v. Angel Corps, Inc., No. 12-3515 (7th Cir. 6/11/13) [enhanced lexis.com version]; 

Under the McDonnell Douglas evidentiary test, Jennifer Hitchcock:

1) established a prima facie case of pregnancy discrimination, 

2) the many attempted explanations of her employer were found to be implausible, and

3) the appellate court determined pretext, and

thus reversed summary judgment in favor of her employer on the ground that . . . “a reasonable juror could also find the explanation on the official Form itself to be so ludicrous that Angel Corps is not to be believed.”

Summary by Williams, Circuit Judge:

Plaintiff Jennifer Hitchcock alleges that Angel Corps, a home care agency, fired her because she was pregnant, in violation of the Pregnancy Discrimination Act. Angel Corps proffered multiple explanations for why Hitchcock was fired, all revolving around a bizarre incident involving the death of a 100-year-old potential client. After both parties consented to adjudication of the matter before the magistrate, he granted Angel Corps’s motion for summary judgment. We find that this was error. Hitchcock submitted evidence that the supervisor who fired her expressed animus towards pregnant women and treated Hitchcock differently after learning she was pregnant, only a few weeks before she was fired. Angel Corps’s many explanations for Hitchcock’s termination were shifting, inconsistent, facially implausible, or all of the above. Therefore, a reasonable jury could conclude that Angel Corps’s explanations were lies, and that Hitchcock was fired because she was pregnant. So we reverse and remand.

Union: appeal and error – standard of review, employment law – collective bargaining, statutory interpretation – legislative intent 

Jurisdiction: New Mexico

American Federation of State, County and Municipal Employees, et al., v. The City of Albuquerque, 2013-NMCA-063, Certiorari Granted, May 24, 2013, No. 34,132; http://www.nmcompcomm.us/nmcases/NMCA/2013/13ca-063.pdf [enhanced lexis.com version].

This case brief provides notice to litigators practicing in this area of law of the issues and status on appeal.

Summary by the NM Court of Appeals, Fry, Judge:

{1} The City of Albuquerque (the City) appeals the district court’s order granting multiple chapters of the American Federation of State, County, and Municipal Employees (the Unions) injunctive relief. The district court ordered the City to honor expired collective bargaining agreements (CBAs) until new CBAs were successfully negotiated pursuant to the Public Employee Bargaining Act’s (PEBA) “evergreen provision.” See NMSA 1978, Section 10-7E-18(D) (2003). The City argued, in part, that its Labor-Management Relations Ordinance (LMRO), Albuquerque, N.M., Ordinances ch. 3, art. 2, §§ 3-2-1 to -18 (1974, as amended through 2002), was entitled to grandfather status under NMSA 1978, Section 10-7E- 26(A) (2003), and therefore exempt from compliance with the PEBA’s evergreen provision. Because we agree with the City and conclude that the City’s collective bargaining procedures are exempt from compliance with the evergreen provision, we reverse.
FMLA: litigation, interference with rights, unable to return to work, refusal to reinstate, 29 U.S.C. §§ 2615(a)(1), 2617(a), evidence -  implausible plaintiff, summary judgment dismissal affirmed

Jurisdiction: 10th Circuit

Glover v. DCP Midstream GP, LLC, No. 12-1185 (10th Cir., 6/13/13); 
 12-1185
 [enhanced lexis.com version].

Failure of proof. Accounts of the situation varied greatly, but -

Following discovery, DCP moved for summary judgment. The district court granted the motion. The court described Glover’s account of his attempts to return to work as implausible and concluded he had been permissibly terminated for failing to return to work at the end of his leave.

After reviewing the trial court record, the appellate court affirmed dismissal by the trial court.

Title VII: litigation, dismissal - Rule 12(b)(6) - failure to state a claim for which relief can be granted, adverse employment action – not hired,  discrimination - race, color, religion, and national origin, evidence – McDonnell Douglas – no prima facie case shown – valid non-discriminatory reason – pretext not shown

Jurisdiction: 10th Circuit

Desai v. Panguitch Main Street, Inc., et al., No. 12-4197 (10th Cir., 6/5/13); 
 12-4197
 [enhanced lexis.com version].

Dismissal of pro se [representing self] case affirmed for numerous failures of proof.

Summary of the most pertinent part:

* * * Mr. Desai had not demonstrated that he met the Main Street Manager job requirement that he have the ability to work well with the public, governmental entities and diverse personalities. The court cited the evidence that Mr. Desai had accused public officials of embezzlement, bribery and dishonesty and had numerous disputes with local officials and business owners. Further, the court ruled that Mr. Desai did not demonstrate that he had experience running a public entity or public program. 
Litigation: class action –Rule 23(a)- lack of commonality, FLSA – misclassification of assistant branch managers – exempt  status

Jurisdiction: 2nd Circuit

Cuevas v. Citizen’s Financial Group, No. 12-2832-cv (2nd Cir., 5/29/13, unpublished); see URL link in the article cited below [enhanced lexis.com version].

This opinion provides helpful analysis, and the appellate court vacated the trial court’s order and remanded [returned] it to the trial court with specific instructions about how to analyze the duties of the employees in question in order to resolve factual disputes about that factor in determining commonality of  facts at issue throughout the proposed class litigation. The Littler Mendelsohn article provides valuable perspective – http://www.wageandhourcounsel.com/2013/06/articles/class-actions-2/second-circuit-vacates-and-remands-certification-in-misclassification-class-action/.

Title VII: lactation, working mothers, EEOC
Jurisdiction: 5th Circuit

Equal Employment Opportunity Commission v. Houston Funding II, Limited; Houston Funding Corporation, No. 12-20220 (5th Cir., 5/30/13); 12-20220 [enhanced lexis.com version].

JOLLY, Circuit Judge:

The question we must answer in this appeal is whether discharging a female employee because she is lactating or expressing breast milk constitutes sex discrimination in violation of Title VII. We hold that it does.
The Equal Employment Opportunity Commission (“EEOC”), on behalf of Donnicia Venters (“Venters”), sued Houston Funding II, Ltd. and Houston Funding Corp. (“Houston Funding”), alleging Houston Funding unlawfully discharged Venters because she was lactating and wanted to express milk at work. The district court granted summary judgment in favor of Houston Funding, finding that, as a matter of law, discharging a female employee because she is lactating or expressing milk does not constitute sex discrimination. We VACATE and REMAND. 
Wage and hour: overtime exemption, manager, multitasking, California law, FLSA differs
Jurisdiction: California

Heyen v. Safeway Inc. et al., B237418 (Cal.App.Dist.2Div.4, 5/23/13); 

	
	B237418
[PDF] [DOC] [enhanced lexis.com version].


California law and administrative ruling differs from FLSA – 515 of the California Labor Code § 515 and Industrial Wage Commission Wage Order 7 – Mercantile Industry – provide that an exempt executive employee must be:

1) "primarily engaged" in duties that meet the executive test of the exemption, and

2) must spend "more than one-half [of her] work time" engaged in such duties.

Summary by the court:

Plaintiff/respondent Linda Heyen is a former assistant manager for defendant/appellant Safeway Inc. (Safeway). After Safeway terminated her employment, Heyen brought this action to recover unpaid overtime pay, contending Safeway should have classified her as a “nonexempt” employee because she regularly spent more than 50 percent of her work hours doing “nonexempt” tasks such as bagging groceries and stocking shelves. An advisory jury and the trial court agreed with Heyen and awarded her overtime pay of $26,184.60, plus interest.
Safeway appeals, contending that the trial court failed to properly account for hours Heyen spent simultaneously performing exempt and nonexempt tasks—i.e., “actively . . . manag[ing] the store while also concurrently performing some checking and bagging of customer grocery purchases.”  

Safeway urges that, consistent with federal law, the trial court should have classified as “exempt” all hours during which Heyen simultaneously performed exempt and nonexempt tasks. Because the court failed to do so, Safeway claims it prejudicially erred, requiring a reversal of the judgment.  

We disagree with Safeway’s analysis as inconsistent with California law. Hence, we affirm the judgment for Heyen. 
ADA: surgical nurse, narcotics theft, history of substance abuse, rehabilitation issues, return to work, position already filled, accommodation, patient safety

Jurisdiction: 2nd Circuit

What to do in this kind of situation? Ogletree Deakins’ article provides an excellent discussion, as does the analysis of Warren W. Eginton, Senior United States District Judge analysis in his Memorandum Of Decision On Defendant’s Motion For Summary Judgment:

· http://www.employmentlawmatters.net/2013/06/articles/ada/operating-room-nurse-prohibited-from-working-after-drug-rehab-cannot-support-ada-failure-to-hire-claim/.

· Talmadge v. Stamford Hosp., D.Conn, No. 3:11-cv-01239, May 31, 2013.
Most cases can be adequately briefed, but in complicated situations such as this one, it seems more valuable to you practitioners to be able read all of the details without my attempts to accurately brief the matter.

Arbitration: litigation, standards of appellate review, employment contract, broadly worded mandatory-arbitration provision

Jurisdiction: All

URL links:

· Oxford Health Plans LLC v. Sutter, No. 12-135 (USSC, 6/10/13); latest Slip Opinions – http://www.supremecourt.gov/opinions/slipopinions.aspx?Term=12 [enhanced lexis.com version]. 
· Detailed article by Fisher & Philips, LLC – http://www.laborlawyers.com/supreme-court-good-bad-or-ugly-arbitrators-class-action-ruling-upheld.

This unanimous decision clarifies the standard of review federal courts must use when reviewing an arbitrator’s decision on the issue of whether parties contemplated class arbitration when they entered into a broadly worded mandatory-arbitration provision.

In controversy was whether the employer included a mandatory arbitration clause in its Primary Care Physician Agreement governing reimbursement of medical fees to doctors in its system.  The arbitration clause provided that:

No civil action concerning any dispute arising under this Agreement shall be instituted before any court, and all such disputes shall be submitted to final and binding arbitration in New Jersey, pursuant to the Rules of the American Arbitration Association with one arbitrator.

Syllabus:

Respondent Sutter, a pediatrician, provided medical services to petitioner Oxford Health Plans’ insureds under a fee-for-services contract that required binding arbitration of contractual disputes. He nonetheless filed a proposed class action in New Jersey Superior Court, alleging that Oxford failed to fully and promptly pay him and other physicians with similar Oxford contracts. On Oxford’s motion, the court compelled arbitration. The parties agreed that the arbitrator should decide whether their contract authorized class arbitration, and he concluded that it did. Oxford filed a motion in federal court to vacate the arbitrator’s decision, claiming that he had “exceeded [his] powers” under §10(a)(4) of the Federal Arbitration Act (FAA), 9 U. S. C. §1 et. seq. The District Court denied the motion, and the Third Circuit affirmed.

After this Court decided Stolt-Nielsen S. A. v. AnimalFeeds Int’l Corp., 559 U. S. 662—holding that an arbitrator may employ class procedures only if the parties have authorized them—the arbitrator reaffirmed his conclusion that the contract approves class arbitration. Oxford renewed its motion to vacate that decision under §10(a)(4).The District Court denied the motion, and the Third Circuit affirmed.

Held: The arbitrator’s decision survives the limited judicial review allowed by §10(a)(4). Pp. 4−9. 

(a) A party seeking relief under §10(a)(4) bears a heavy burden. “It is not enough . . . to show that the [arbitrator] committed an error—or even a serious error.” Stolt-Nielsen, 559 U. S., at 671. Because the parties “bargained for the arbitrator’s construction of their agree​ment,” an arbitral decision “even arguably construing or applying the contract” must stand, regardless of a court’s view of its (de)merits. Eastern Associated Coal Corp. v. Mine Workers, 531 U. S. 57, 62.


Thus, the sole question on judicial review is whether the arbitrator interpreted the parties’ contract, not whether he construed it correctly. Here, the arbitrator twice did what the parties asked: He considered their contract and decided whether it reflected an agreement to permit class proceedings. That suffices to show that he did not exceed his powers under §10(a)(4). Pp. 4−6.

(b) Stolt-Neilsen does not support Oxford’s contrary view. There, the parties stipulated that they had not reached an agreement on class arbitration, so the arbitrators did not construe the contract, and did not identify any agreement authorizing class proceedings. This Court thus found not that they had misinterpreted the contract but that they had abandoned their interpretive role. Here, in stark contrast, the arbitrator did construe the contract, and did find an agreement to permit class arbitration. So to overturn his decision, this Court would have to find that he misapprehended the parties’ intent. But §10(a)(4) bars that course: It permits courts to vacate an arbitral decision only when the arbitrator strayed from his delegated task of interpreting a contract, not when he performed that task poorly. Oxford’s remaining arguments go to the merits of the arbitrator’s contract interpretation and are thus irrelevant under §10(a)(4). Pp. 6−9.

675 F. 3d 215, affirmed.
FMLA: psychosis, resignation letter, coercion claimed – evidence found voluntary, summary judgment dismissal

Jurisdiction: 6th Circuit

Miles v. Nashville Electric Service, No. 12-6028 (6th Cir., 5/9/13) [enhanced lexis.com version]; 

Finding the evidence indicate here resignation was voluntary rather than coerced, the trial judge dismissed the violation claim, and the appellate court affirmed.

Summary by Moore, Circuit Judge:

In this case, Plaintiff-Appellant Bilqis Miles (“Miles”) alleges that her former employer, Defendant-Appellee Nashville Electric Service (“NES”), interfered with her rights under the Family and Medical Leave Act (“FMLA”) in connection with Miles’s resignation from NES in May 2011. Miles suffered a psychotic break in April 2011 for which she was hospitalized, and for which she took medical leave under the FMLA. The day after returning to NES from her medical leave, Miles informed her supervisor that she would not be coming back to work, and she submitted a resignation letter. Although Miles sought to rescind her resignation three days later, NES refused to reinstate her. Miles then brought this action, contending that her resignation was coerced and that NES did not fulfill its duty under the FMLA to determine whether Miles was requesting further medical leave following her return to work. The district court The Honorable * Joseph M. Hood, United States District Judge for the Eastern District of Kentucky, sitting by designation. granted summary judgment to NES, finding that the evidence demonstrated that Miles voluntarily quit her job, and that NES had no duty under the FMLA to second-guess her decision to resign. For the reasons that follow, we AFFIRM the district court’s judgment.

AFSCME: negotiated contract, legislative appropriation, future wages at specified levels for state employees, NMSC affirmed NMCA and trial court
Jurisdiction: New Mexico
Update on final disposition of the case:

· NMSC - Dispositional Order of Affirmance, No. 33,792 (NMSC, 5/30/13); http://www.nmcompcomm.us/nmcases/NMSCUnreported/2013/SC33792.pdf [enhanced lexis.com version].

· NMCA - 2012-NMCA-114, http://www.nmcompcomm.us/nmcases/NMCA/2012/12ca-114.pdf; ___ P3.d ___,

Competition: non-compete, trade secrets; inevitable disclosure doctrine

Jurisdiction: Georgia

Holton v. Physician Oncology Services, LP, No. S13A0012 (GASC, 5/6/13); S13A0012. HOLTON v. PHYSICIAN ONCOLOGY SERVICES, LP et al.; http://www.lexology.com/library/detail.aspx?g=92d312ad-8ccc-4931-bf70-d257ab1a9eb8; 2013 Ga. LEXIS 414 [enhanced lexis.com version].

“Inevitable disclosure” is a controversial common law legal theory available in some states allowing an employer:

· to attempt to prevent a former employee from working for a competitor,

· if there isn’t non-compete agreement,

· to contend that because the former employee’s new job duties would inevitably require relying on using or disclosing the former employer’s trade secrets.

This legal theory might provide persuasive authority on other jurisdictions.

Summary by Hunstein, Chief Justice:

In this case involving restrictive covenants in an employment agreement, Michael Holton appeals from the grant of an interlocutory injunction prohibiting him from working in an executive capacity for a particular competitor of his former employer for one year. He also challenges the trial court’s ruling that he would inevitably disclose his former employer’s trade secrets and confidential information in violation of the trade secrets act and his confidentiality covenant if he went to work for the competing business. Because a stand-alone claim for the inevitable disclosure doctrine of trade secrets – untethered from the provisions of our state trade secret statute – is not cognizable in Georgia, we reverse the part of the order enjoining Holton from the inevitable disclosure and use of trade secrets. On the remaining issues, we dismiss as moot his challenge to the order enjoining him from working for the competitor until October 2012 and affirm the part of the order enforcing the confidentiality covenant.
Also see this article on choice of forum and conflict of laws by the Non-Compete & Trade Secrets Report at http://www.noncompetereport.com/2013/06/03/washington-forum-selection-clause-enforced-by-california-court/.

Hostile work environment: sexually explicit behavior, equally inflicted, evidence – pay and/or benefits – irrelevant, MNHRA
Jurisdiction: Minnesota

Rasmussen v. Two Harbors Fish Company d/b/a Lou’s Fish House et al., No. A11-2178 (MNSC, 5/22/13): A11-2178  [enhanced lexis.com version].

Many states have a version of a “human rights act” (HRA), and this case might provide persuasive authority in other jurisdiction, state or federal.

Syllabus by the court:

1. That sexually explicit behavior was directed at men as well as women is not relevant to a determination of whether plaintiffs proved a claim for hostile work environment sexual harassment under the Minnesota Human Rights Act, Minn. Stat. § 363A.03, subd. 43(3) (2012). 

2. A plaintiff may prove a claim for hostile work environment sexual harassment under the Minnesota Human Rights Act, Minn. Stat. § 363A.03, subd. 43(3), without proving loss of pay or other employment benefits. 
3. An individual and sole owner of an employer whose conduct subjects the employer to vicarious liability for hostile work environment sexual harassment claims cannot be individually liable as an aider and abettor under the Minnesota Human Rights Act, Minn. Stat. § 363A.14(1) (2012).

 Affirmed in part, reversed in part, and remanded.

Arbitrations: employment, illusory agreement, conflict of laws – place where contract finalized, Texas law – violates NM public policy – not applied in NM
Jurisdiction: New Mexico

Flemma v. Halliburton Energy Services, Inc., et al., No. 33,353, ____-NMSC-___ (Slip Opinion, 5/30/13); http://www.nmcompcomm.us/nmcases/nmsc/slips/SC33,353.pdf [enhanced lexis.com version].

Summary by VIGIL, Justice:

{1} This case presents a conflict of laws issue that requires us to determine whether enforcement of an arbitration agreement, formed in the State of Texas, would offend New Mexico public policy to overcome our traditional choice of law rule, which requires that we apply the law of the jurisdiction in which the contract was formed. We conclude that the agreement formed in Texas would be unconscionable under New Mexico law, and it therefore violates New Mexico public policy. Thus, we apply New Mexico law and conclude that no valid agreement to arbitrate exists between the parties because Halliburton’s promise to arbitrate is illusory. Accordingly, we reverse the Court of Appeals and remand this case to the district court for further proceedings.
Also see this article on choice of forum and conflict of laws by the Non-Compete & Trade Secrets Report at http://www.noncompetereport.com/2013/06/03/washington-forum-selection-clause-enforced-by-california-court/.

Union: public sector, non-union employees, home addresses and phone numbers, union may obtain

Jurisdiction: California

County of Los Angeles v. Los Angeles County Employee Relations Commission, et al., S191944 (5/30/13); S191944
[PDF] [DOC] [enhanced lexis.com version].

Summary by the Supreme Court:

This case involves the balance between an employee’s right of informational privacy1 and a union’s right to obtain information it needs to represent the employee in collective bargaining. The Service Employees International Union, Local 721 (SEIU) is the exclusive bargaining representative of all Los Angeles County (County) employees. The question here is whether SEIU is entitled to obtain the home addresses and phone numbers of all represented employees, including those who have not joined the union. We agree with both courts below that it is so entitled but reverse the Court of Appeal’s imposition of procedural requirements limiting disclosure.

Arbitration: litigation, FLSA – class action – collective action – waiver, D.R. Horton – NLRB lack of proper quorum

Jurisdiction: New York federal trial court

Dixon v. NBCUniversal Media, Inc.,

· Wage and Hour Counsel article http://www.wageandhourcounsel.com/2013/06/articles/federal/new-york-district-court-enforces-arbitration-agreement-waiving-right-to-proceed-collectively-on-flsa-claims/ and

· its case citation Dixon v. NBCUniversal Media, Inc.,

The analysis of this federal trial court and that of the article is very informative. The U.S. District Court for the Southern District of New York found that the employee had agreed to arbitrate her FLSA claim, and thus it enforced the arbitration agreement she signed that waived her statutory right to class action litigation. One interesting twist is that she received no additional consideration for the subsequent changes to the ADR agreement, which usually is essential in order to be enforceable.  However, the trial court found the changes were minimal. To be on the safe side, though, discuss this case with a competent employment attorney – paying some additional consideration for new terms might be more economical that hoping a court would find the changes minimal.

Background:

· She had been notified by email that: 

· she would be covered by the company’s alternative dispute resolution (“ADR”) program that covered “all claims that arise out of or are related to an employee’s employment”,

· it included as an example “[c]laims relating to compensation”, and

· it provided a link to a PowerPoint training course with a link to the employee manual containing the ADR provisions. 

· She had attended an ADR training course that:

· explicitly described the binding nature of the ADR program and its application to wage hour claims,

· expressly stated that no class or collective actions would be permitted, and 

· also informed her plaintiff that by choosing to continue to work for the company after July 1, 2009, she was agreeing to be covered by the ADR program after that date.

Trial court:

· Concerning the ADR program and some subsequent modifications:

· It found those factors sufficient to establish that her continued employment constituted acceptance of the arbitration agreement provisions.

· It rejected the plaintiff’s contention that she had never assented to a later version of the ADR program that was the basis of her employer’s motion to compel arbitration.

· Though she had been covered previously by the ADR program, the court found that it was sufficient for the employer to expressly remind the plaintiff that, despite minor changes made to the ADR program, employees previously covered by the program would continue to be covered.

· Contention that the waiver was per se unenforceable:

· She did not argue that the arbitration agreement was unenforceable because it effectively precluded her from vindicating federal statutory rights by making it financially impossible to pursue her claim, but rather, the plaintiff conceded that her claim was sufficiently large to pursue effectively as an individual claim [read the article for details on issues currently pending before the U.S. Supreme Court].

· Though the 2nd Circuit hasn’t yet ruled on this matter, a number of other jurisdictions have found “nothing in the text of the FLSA, its legislative history, or any inherent conflict between arbitration and the FLSA’s purpose, that would indicate congressional intent to preclude waiver of FLSA collective action claims”, and thus this trial court would follow the “vast majority” of courts enforcing waiver of the right to proceed collectively in an FLSA action.

· D.R. Horton issues: it refused to defer to the NLRB’s finding in that any waiver of the right to pursue an FLSA collective action violates the National Labor Relations Act. The court also noted that the Board may not have had a proper quorum and that courts, by an overwhelming majority, have rejected the reasoning in D.R. Horton.

Sarbanes-Oxley (SOX): whistleblower: ethics, misuse of funds, favoritism, adverse employment action, constructive discharge, administrative order affirmed

Jurisdiction: 10th Circuit

Lockheed Martin Corporation, V. Administrative Review Board, United States Department of

Labor, et al., No. 11-9524 (10th Cir., 6/4/13); 
 11-9524
 [enhanced lexis.com version].

The Board’s decision in favor of the employee was affirmed, which is not surprising after reading about the misconduct.

Introduction by the appellate court:

Lockheed Martin Corp. (“Lockheed”) seeks to set aside a decision of the Administrative Review Board of the Department of Labor (the “ARB” or the “Board”) concluding Lockheed violated Section 806 of the Sarbanes-Oxley Act of 2002 (“Sarbanes-Oxley” or the “Act”). See 18 U.S.C. § 1514A(a). The Board affirmed the decision of an administrative law judge (“ALJ”), who concluded Lockheed violated the Act by constructively discharging employee Andrea Brown after she had engaged in protected activity. Exercising jurisdiction pursuant to 18 U.S.C. § 1514A(b)(2)(A) and 49 U.S.C. § 42121(b)(4)(A)1, this court affirms the decision of the Board. 
Wage and hour: vacation pay, losing accrued time, collective bargaining agreement (CBA), waiver, California Labor Code § 227.3

Jurisdiction: California

Choate v. Celite Corp., No. B239160 (Cal.Ct.App., 5/2/13); [PDF]  here - California Courts - State of California [enhanced lexis.com version].

If accrued vacation pay might be lost under a CBA, waiver of § 227.3 rights must be clear and unmistakable:

An employer in California must immediately pay a terminated employee for all of his "vested vacation time" unless the union representing that employee has negotiated a collective bargaining agreement that "otherwise provide[s]." (Labor Code, §§ 227.3, 201.)1 We hold that a collective bargaining agreement "otherwise provide[s]" and thereby abrogates an employee's statutory right under section 227.3 to immediate payment for vested vacation time only if the agreement clearly and unmistakably waives that right. Because the agreement in this case lacked this clarity, Celite Corporation (Celite) was required to immediately pay terminated employees for all their vested vacation time. We nevertheless reverse the trial court's judgment imposing waiting time penalties because Celite's nonpayment was not "willful."
FMLA: litigation – dismissed for discovery abuse – “wholesale obstruction” of discovery process, stress and headache claims, interference, retaliation, wrongful termination, various common law claims

Jurisdiction: 10th Circuit

Rodriguez v. Presbyterian Healthcare Services, et al., No. 12-2151 (10th Cr., 5/22/13); 
 12-2151
 [enhanced lexis.com version].

Title VII: race, gender, disparate treatment, retaliation, McDonnell Douglas – failed to establish prima facie case, failure to exhaust administrative remedies, untimely claim under 300-day rule
Jurisdiction: 10th Circuit

Murdock v. City of Wichita, Kansas, No. 12-3279 (10th Cir., 5/23/13); 
 12-3279
 [enhanced lexis.com version].

Affirmed district court’s dismissal for numerous failures of proof and failures to meet statutory requirements.

ADA, MHRA, ADEA: epileptic seizures, mammography technician, unable to perform essential functions, many reasonable accommodation tried without success, not a “qualified individual with a disability” (QIWAD); adverse employment action, summary judgment dismissal affirmed
Jurisdiction: 8th Circuit, Missouri

Olsen v. Capital Region Med. Ctr., No. 12-2113 (8th Cir., 5/7/13); 122113P.pdf [enhanced lexis.com version].

This case is an example of an employer having done more than enough for its employee.

Summary judgment in favor of her employer was affirmed:

· Duties included performing mammography examinations, positioning patients for the procedure, controlling the equipment, ensuring patient safety, and tending to patients’ physical and psychological needs epileptic seizures at work that caused her to lose orientation and muscle control, and also to repeatedly fall and sustain various injuries. 

· Placed on administrative leave in 2004.

· In an effort to provide reasonable accommodations, her employer provided numerous accommodations to eliminate environmental triggers to her seizures, such as:

· removing mold,

· investigating cleaning agent ingredients,

· having other technicians handle patients who wore heavy perfumes, 

· installing anti-glare filters on lights,

· eliminating scrolling from computers,

· covering x-ray films to reduce brightness,

· permitting to wear sunglasses, and

· educating her co-workers regarding epilepsy and how to treat someone who is seizing.

· Placed her as a temporary file clerk, but after two more seizures she again was placed on administrative leave.

· After a change in medications, she told her employer  her seizures were under control. 

· Her employer offered to reinstate her at her previous rate of pay with full benefits, which she rejected, and her employment was terminated.

· Her contention that she was a qualified individual with a disability was that she could perform all of her duties, except during a seizure, and that the only accommodation she required was intermittent leave to recover following a seizure, was rejected, as was her contention that her employer failed to engage in an interactive accommodations process.

Arbitration: litigation; appeal and error: standard of review; civil procedure: arbitration; contracts: consideration; employment law: collective bargaining; disciplinary action; employee grievances; labor unions; and termination of employment; government: municipalities; officers; ordinances; and public employees; jurisdiction: district court; remedies: arbitration; and writ of prohibition; torts: NM Tort Claims Act

Jurisdiction: New Mexico

Luginbuhl v. City of Gallup Police Department, No. 2013-NMCA-053 (3/11/13, Certiorari not applied for); http://www.nmcompcomm.us/nmcases/NMCA/2013/13ca-053.pdf [enhanced lexis.com version].

M. Monica Zamora, Judge

{1} Petitioner David Luginbuhl appeals from the district court’s denial of his petition for injunctive relief seeking to block the City of Gallup (City) and the Gallup Police Department (GPD) from forcing him to resolve his employment dispute through arbitration. Petitioner argues that because he is not a dues-paying member of the Gallup Police Officer’s Association (Union), he should not be forced to abide by the arbitration clause of the Collective Bargaining Agreement (CBA) between the Union, which represents members of the GPD, and the City, but rather that he should be allowed to pursue relief immediately in the district court to seek redress for his dismissal from the GPD. We disagree, and we affirm the district court for the reasons that follow.
Extensive legal analysis and discussion follows for litigators in this area of the law to study.

FEHA: harassment, severe, pervasive, retaliation, disparate treatment, Title VII similarities, constructive discharge, summary adjudication dismissal affirmed
Jurisdiction: California

McCoy v. Pacific Maritime Association, et al., No. B210953 (Cal.Ct.App.Dist.2Div.4, 5/14/13): B210953
[PDF] [DOC] [enhanced lexis.com version].

Plaintiff essentially failed to prove her case.

Summary by the appellate court:

We conclude: The court did not err in summarily adjudicating the sexual harassment and emotional distress claims, because the harassment was not so severe and pervasive as to alter the conditions of appellant’s employment, and respondents’ conduct failed to meet the extreme and outrageous standard necessary for the emotional distress claim; the court properly found respondent PMA was not appellant’s employer as that term is used in FEHA; and the court did not abuse its discretion in granting a new trial. We also conclude that the court did not abuse its discretion in excluding evidence, except as to evidence of sufficiently similar retaliation by respondents against other employees. Finally, we conclude there was substantial evidence to support the jury verdict in appellant’s favor on the retaliation claim and thus the court erred in setting aside that verdict.

Respondents assert in their protective cross-appeal that the trial court erred in denying them partial judgment notwithstanding the verdict regarding the economic damages award because appellant failed to establish she was constructively discharged. We conclude a constructive discharge is not a prerequisite to an award of economic damages for discrimination under FEHA.

The judgment is affirmed in part, reversed in part, and remanded with directions.

Wage and hour: managers supervising while performing non-exempt tasks are to be classified as non-exempt

Jurisdiction: California

Heyen v. Safeway, No. B237418 ((Cal.Ct.App.Dist.2Div.4, 5/23/13): B237418
[PDF] [DOC] [enhanced lexis.com version].

Summary by the appellate court:

Plaintiff/respondent Linda Heyen is a former assistant manager for defendant/appellant Safeway Inc. (Safeway). After Safeway terminated her employment, Heyen brought this action to recover unpaid overtime pay, contending Safeway should have classified her as a “nonexempt” employee because she regularly spent more than 50 percent of her work hours doing “nonexempt” tasks such as bagging groceries and stocking shelves. An advisory jury and the trial court agreed with Heyen and awarded her overtime pay of $26,184.60, plus interest.

Safeway appeals, contending that the trial court failed to properly account for hours Heyen spent simultaneously performing exempt and nonexempt tasks—i.e., “actively . . . manag[ing] the store while also concurrently performing some checking and bagging of customer grocery purchases.” Safeway urges that, consistent with federal law, the trial court should have classified as “exempt” all hours during which Heyen simultaneously performed exempt and nonexempt tasks. Because the court failed to do so, Safeway claims it prejudicially erred, requiring a reversal of the judgment.

We disagree with Safeway’s analysis as inconsistent with California law. Hence, we affirm the judgment for Heyen.

Wage and hour: litigation, class action certified, driver – compensated formula rather than straight hourly rate – meals, rest

Jurisdiction: California

Bluford v. Safeway Stores, Inc., No. C066074 (Cal. Ct. App. Dist. 3); C066074
[PDF] [DOC] [enhanced lexis.com version].

Summary by the appellate court:

This appeal concerns the trial court’s denial of class certification in a wage and hour action. Plaintiff Kenneth Bluford sought to certify a class of plaintiffs in his action against his employer, defendant Safeway, Inc. He claims Safeway violated statutory and regulatory laws requiring it to provide its employees with paid rest periods, earned meal periods, and sufficiently itemized wage statements.

The trial court denied plaintiff’s motion to certify a class. It ruled individual issues predominated over common issues on the rest period and meal period claims, and that plaintiff failed to allege a common injury resulting from the inadequate wage statements.

We reverse. Insufficient evidence supports the trial court’s ruling, as common issues predominate over individual issues, and plaintiff in fact alleged a common injury resulting from the wage statements. We order the trial court to grant plaintiff’s motion.
Litigation: new procedures for summary dispositions, expedited trial, cases less than $100,000 at issue

Jurisdiction: Texas
Article by Fisher & Phillips, LLP, at http://www.laborlawyers.com/new-texas-state-court-rules-for-motions-to-dismiss-and-expedited-trials.

ADA: genetic bias, conditional offer of employment, medical examination – extensive inquiry into family history, adverse employment action, case settled
Jurisdiction: FYI, EEOC press release
EEOC: http://www.eeoc.gov/eeoc/newsroom/release/4-18-01.cfm
This is the first Commission legal action challenging workplace genetic testing under disabilities act, and you may want to read the article to analyze how to best attempt to avoid violating the Act.

Wage and hour: non-exempt status clarified, “salary” defined, hourly pay

Jurisdiction: California

Negri v. Koning & Associates, H037804 (Cal.Ct. App.Div.6, 5/16/13) [enhanced lexis.com version].  
Summary by the court:

California law provides that, absent an exemption, an employee must be paid time-and-a-half for work in excess of 40 hours per week. To be exempt from that requirement the employee must perform specified duties in a particular manner and be paid “a monthly salary equivalent to no less than two times the state minimum wage for full-time employment.” (Lab. Code, § 515, subd. (a).)

The question presented in this case is whether a compensation scheme based solely upon the number of hours worked, with no guaranteed minimum, can be considered a “salary” within the meaning of the pertinent wage and hour laws. We conclude that such a payment schedule is not a salary and, therefore, does not qualify the employee as exempt. Since the trial court found the employee was exempt, we shall reverse.

Title VII: gender, race, retaliation, dismissed for failure to state a claim upon which relief can be granted, FRCR 12(b)(6)

Turner v. The City of Tulsa, No. 12-5133 (10th Cir., 5/20/13); 
 12-5133
 [enhanced lexis.com version].

Title VII: color, race, retaliation, dismissed for failure to state a claim upon which relief can be granted, FRCR 12(b)(6)

Armelin v. Donahoe, et al., No. 12-1483 (10th Cir., 5/20/13); 
 12-1483
 [enhanced lexis.com version]. 
Title VII: gender, “cat’s paw”, Staub v. Proctor, adverse employment action, evidence – McDonnell Douglas prima facie case established, retaliation, genuine disputed issue of fact, summary judgment reversed 

Jurisdiction: 5th Circuit, Louisiana

Haire v. Board of Supervisors of LSU (5th Cir., 5/21/13); 12-30290 [enhanced lexis.com version].
Staub v. Proctor Hospital, 562 U.S. ____, 131 S. Ct. 1186, 1193 (2011) [enhanced lexis.com version], stated that an “employer is at fault [when] one of its agents committed an action based on discriminatory animus that was intended to cause, and did in fact cause, an adverse employment action”, and Haire is a good review of the decision.

Summary by E. Grady Jolly, Circuit Judge:

Plaintiff-Appellant Martha Helen Haire (“Haire”) brought this gender discrimination suit against Louisiana State University (“LSU”), alleging the LSU Police Department violated Title VII of the Civil Rights Act of 1964, 42U.S.C. § 2000e, et seq., as well as Louisiana state employment law, LA. REV.STAT. ANN. §§ 23:332(A)(1), 23:967, by failing to promote her to the position of Chief of Police and retaliating against her for filing complaints with the Equal Employment Opportunity Commission (“EEOC”) and Louisiana Commission for Human Rights (“LCHR”). The district court granted summary judgment in favor of LSU. Because Haire has established a prima facie case of discrimination and there is a genuine disputed issue of fact of whether LSU’s alleged nondiscriminatory reason for not promoting Haire is pretextual, we hold that summary judgment on the gender discrimination claim was improper. Furthermore, because Haire has shown a conflict in substantial evidence regarding retaliation, we hold summary judgment was also improper on that second claim. We thus REVERSE, VACATE the district court’s judgment, and REMAND the case for further proceedings not inconsistent with this opinion.
Arbitration: handbook, unilateral change, California common law - good faith and fair dealing

Jurisdiction: California

Serpa v. California Surety Investigations, Inc., No. B237363 (Cal.Ct.App., 4/19/13); scroll down to date published - http://www.courts.ca.gov/opinions-slip.htm?Courts=B [enhanced lexis.com version].

Typically, if an employer can change the handbook in its discretion, then an arbitration provision would be found to be illusory and held to be unenforceable. However, in rejecting the employee’s contention that it was unenforceable, the appellate court held that under California common law, the implied covenant of good faith and fair dealing limited the employer’s right to alter the agreement unilaterally, and therefore the agreement was not illusory or unconscionable for lack of mutuality.

Wage and Hour: vested vacation time, immediate payment, waiver, collective bargaining agreement (CBA), Labor Code Section 227.3 - "use it or lose it " – “carry over"

Jurisdiction: California

Choate v. Celite Corporation, 2d Civil No. B239160 (Cal.Ct.App., 5/2/13); scroll down to date published - http://www.courts.ca.gov/opinions-slip.htm?Courts=B [enhanced lexis.com version].

Summary by the appellate court:

 An employer in California must immediately pay a terminated employee for all of his "vested vacation time" unless the union representing that employee has negotiated a collective bargaining agreement that "otherwise provide[s]." (Labor Code, §§ 227.3, 201.)1 We hold that a collective bargaining agreement "otherwise provide[s]" and thereby abrogates an employee's statutory right under section 227.3 to immediate payment for vested vacation time only if the agreement clearly and unmistakably waives that right. Because the agreement in this case lacked this clarity, Celite Corporation (Celite) was required to immediately pay terminated employees for all their vested vacation time. We nevertheless reverse the trial court's judgment imposing waiting time penalties because Celite's nonpayment was not "willful."
FRCP: civil litigation procedural issues, dismissal affirmed

Jurisdiction: 10th Circuit

Hooten v. Ikard Servi Gas, No 12-2179 (10th Cir., 5/3/13, unpublished); http://www.ca10.uscourts.gov/clerk/opinions.php [enhanced lexis.com version].

affirmed district court’s orders dismissing employee’s complaint without prejudice for lack of federal subject matter jurisdiction.
Title VII, New York State Human Rights Law: hostile work environment, romantic relationship, supervisor, preference -- no “widespread sexual favoritism” retaliation, neither allegation actionable

Jurisdiction: 2nd Circuit, New York

Kelly v. Howard I. Shapiro & Associates Consulting Engineers, P.C., No. 12–3489–cv (2nd Cir. 4/26/13); http://www.ca2.uscourts.gov/decisions, click on decisions and enter case number; or http://caselaw.findlaw.com/us-2nd-circuit/1629376.html [enhanced lexis.com version].

Background:

Gail Kelly, human resources manager for this family business, quit after complaining about an affair between her brother, a vice president of the company, and another employee, alleging the situation created a hostile work environment “permeated by sexual favoritism”:

· her responsibilities and duties were reduced in favor of the “paramour”, who:

· had turned in inaccurate or fabricated timesheets,

· took unlimited vacation time and

· took days off without notifying human resources, 

(all in violation of numerous company policies), and

· she was retaliated against by both of her brothers because of her complaints. 

Litigation: The district court dismissed all of her claims, and the appellate court affirmed the dismissal order on the ground that:

· the alleged activities were not sexual discrimination because they did not amount to “widespread sexual favoritism” and

· any alleged discrimination was not based on her gender (edited for ease of reading):

Kelly “does not allege that Lawrence and Joyce engaged in sexually explicit behavior or conversations in the office, or that Lawrence took any actions or made any statement[s] that were of a sexual or gender-specific nature that could be perceived as ‘demeaning to women.’ * * * Nothing in the complaint indicates that “sexual discourse displaced standard business procedure in a way that prevented [Kelly] from working in an environment in which she could be evaluated on grounds other than her sexuality.

NLRB: “notice posting rule”, conspicuously display the Board’s employee-rights poster, § 8(c) "free speech" provision
National Association of Manufacturers v. NLRB, No. 12-5068 (D.C. Cir., 5/7/13); http://www.cadc.uscourts.gov/internet/opinions.nsf/OpinionsByMonday?OpenView&StartKey=201305&Count=5&scode=3 [enhanced lexis.com version].
Jurisdiction: D.C. Circuit

This case struck down the NLRB rule requiring all employers over which it had jurisdiction to post a notice advising employees of their rights under the NLRA, on the ground that Section 8(c), the "free speech" provision allows employers to advise employees of their view on unions as long as it is done in a non-coercive manner.

Summary by the appellate court:

The National Labor Relations Board declared in a rule that employers subject to its jurisdiction would be guilty of an unfair labor practice if they did not post on their properties and on their websites a “Notification of Employee Rights under the National Labor Relations Act.” 76 Fed. Reg. 54,006 (Aug. 30, 2011). The rule applies to “nearly 6 million” employers, “the great majority” of which are small businesses. Id. at 54,042–43. Trade associations and other organizations representing employers across the country filed complaints in the district court, claiming that the Board’s rule violated the National Labor Relations Act and the First Amendment to the Constitution.
Overruled.

[Note: D.C. Circuit cases are highly persuasive authority, so this case may have wider application.]

Title VII: gender stereotyping, “non-conforming behavior”, adverse employment action, hostile work environment

Jurisdiction: Virginia

From Ogletree Deakins – Henderson v. Labor Finders of Virginia, Inc., E.D. Va., No. 3:12cv600 (April 2, 2013) – article at http://www.employmentlawmatters.net/2013/05/articles/title-vii-1/gender-stereotyping-based-on-a-persons-nonconforming-behavior-violates-title-vii/ [enhanced lexis.com version].

Dismissal denied by trial court on claim by a male employee contending he was treated differently because he was considered to be effeminate and was and treated differently and hostilely.  

Litigation: employment contract provision, choice of forum – location of court – foreign country
Jurisdiction: 9th Circuit

Petersen v. Boeing Company, No. 11-18075 (9th Cir., 4/26/13); ROBIN PETERSEN V. BOEING COMPANY [enhanced lexis.com version].

The employment contract required disputes to be heard in the location where the job was to be performed – “choice of forum – not an unusual provision. A former U.S. Air Force pilot hired to be a flight instructor in Saudi Arabia was forced to sign a new contract that included a provision requiring legal disputes to be heard in Saudi Arabia. Despite that provision, he filed his labor dispute claim in the federal district court in Arizona.

Pursuant to United States Supreme Court precedent, there are three reasons a forum selection clause may be unenforceable:

1) if the inclusion of the clause in the agreement was the product of fraud or overreaching,

2) if the party wishing to repudiate the clause would effectively be deprived of his day in court were the clause enforced, and 

3) if enforcement would contravene a strong public policy of the forum in which suit is brought.

The employer insisted on the “choice of forum” provision, and the employee objected. The appellate  court ruled in favor of the employee because:

· he presented evidence that: 

· he could not afford to travel to Saudi Arabia, and

· he could not obtain a travel visa; and

· the court noted that:

· the legal system in Saudi Arabia was not independent and that the employee therefore may not receive a fair trial, and

· there was evidence that the employee was coerced into signing the document.

ADA: stroke, impairments, essential functions – physically fit – not mentally fit, reasonable accommodation, no breach of contract, insufficient evidence, summary judgment dismissal affirmed

Jurisdiction: 10th Circuit

Koessel v. Sublette County Sheriff’s Department, et al., No. 11-8099 (10th Cir., 5/7/13);  11-8099 [enhanced lexis.com version].

Employers may set standards for exceptional situations if the need to perform in an emergency is a realistic component of a job. The employee introduced no evidence that he was able to do that, and he did not show that there was a reasonable accommodation.

Arbitration: AFCSME, injunction, waiver, collective bargaining agreement, bargaining unit, employee grievances, adverse employment action, termination of employment

Jurisdiction: New Mexico

American Federation of State, County and Municipal Employees, AFL-CIO, AFSCME local 3022, v. City of Albuquerque, et al., No. 31,075, Certiorari Granted, 4/5/13, No. 34,007; AFSCME Council 18 v. City of Albuquerque [enhanced lexis.com version].

Because certiorari was granted by the New Mexico Supreme Court, this matter has not been finally decided, but it is cited here for litigators in this area of practice to be aware of it.

Summary by Castillo, Chief Judge, NMCA:

The American Federation of State, County, and Municipal Employees (AFSCME) sought an injunction and temporary restraining order in district court to prevent the City of Albuquerque (City) from closing the drug treatment Albuquerque Recovery Program(ARP) and laying off bargaining unit employees. The court granted an injunction regarding the closing of the facility and contracting out of work but refused to grant equitable relief regarding the layoff procedures. AFSCME later sought to compel arbitration on the issue of layoffs. The court granted the motion to compel arbitration. The City appeals, arguing that AFSCME waived its right to arbitration by invoking the court’s discretionary powers. We agree and reverse.
ADA: threatening behavior; mandatory medical examination justified
Jurisdiction: 11th Circuit

Owusu-Ansah v. The Coca-Cola Company, No. 11-13663 (11th Cir., 5/8/13); view; Owusu-Ansah v. Coca-Cola Company [enhanced lexis.com version].

Workplace safety is important, and the appellate court found that the employee’s threatening comments and behavior during a meeting with a supervisor were legitimate reasons to require the employee pass a fitness-for-duty examination before returning to work. 

JORDAN, Circuit Judge: 
On the recommendation of an independent psychologist, Coca-Cola placed Franklin Owusu-Ansah, one of its employees, on paid leave and required him to undergo a psychiatric/psychological fitness-for-duty evaluation. After he was cleared to return to work, Mr. Owusu-Ansah sued Coca-Cola, alleging that the evaluation violated 42 U.S.C. § 12112(d)(4)(A), a provision of the Americans with Disabilities Act. The district court granted Coca-Cola's motion for summary judgment, concluding that the evaluation was both job-related and consistent with business necessity, and therefore permissible under the ADA.
Mr. Owusu-Ansah now appeals. Following review of the record, and with the benefit of oral argument, we affirm.
Title VII: harassment, racial discrimination, binding settlement agreement, complete dismissal

Jurisdiction: 10th Circuit

Siribuor v. UHS of Denver, Inc., et al., No. 12-1372 (10th Cir., 4/5/13); http://www.ca10.uscourts.gov/opinions/12/12-1372.pdf [enhanced lexis.com version].

Of interest to litigators on the two issues stated below.

Summary by the court:

This appeal involves two issues: (1) did the district court err in finding Heindel Siribuor, a pro se attorney, to have knowingly and voluntarily entered into a binding settlement agreement with defendants regarding his Title VII harassment and racial discrimination claims; and (2) did the district court err in imposing attorney’s fees as a sanction for Mr. Heindel’s attempt to renege on the settlement contract. Exercising jurisdiction under 28 U.S.C. § 1291, we affirm in part and dismiss in part for lack of jurisdiction.
ADEA: discrimination, adverse employment action for other reasons, poor performance, employment terminated, no direct evidence, no causal connection, comments not related, unrelated decision-maker, summary judgment affirmed, Michigan Elliott-Larsen Civil Rights Act

Jurisdiction: 6th Circuit, Michigan

Marsh v. Associated Estates Realty Corp. et al., No. 12-1594 (6th Cir., 4/5/13, unpublished); http://www.ca6.uscourts.gov/opinions.pdf/13a0344n-06.pdf [enhanced lexis.com version].

Background:

· Rosemary Marsh was a Leasing Consultant with the company until her employment was terminated for poor performance.

· She was 61 years old when she was hired, and 63 when her employment was terminated. 

· Performance was evaluated by anonymous telephone and video evaluations. A score of at least 90 on 100 was expected on the telephone evaluations and at least 80 on the video evaluations.

· over the period she worked for the company they were:

· Video: 41 and 56.

· Telephone:  82, 45, 41, 57, 35, 83, 80, 100, 50 and 76.

· On the five months of her corrective action plan, she failed to improve her performance.

Appellate court: Summary judgment in favor of the employer was affirmed:

· Alleged statements related made to an employee were not direct evidence of discrimination because they were neither related to her termination nor were they made by the decision-maker who decided to terminate her employment.

· Employee failed to show that the employer’s reasons for terminating her, continuing poor performance evaluation scores, and policy violations, were pretext to cover up age discrimination.

Title VII: hostile work environment, pervasive – cumulative ostracism and petty mistreatment, summary judgment reversed

Jurisdiction: 7th Circuit

Hall v. City of Chicago, No. 11-3279, (7th Cir., 3/29/13); http://media.ca7.uscourts.gov/cgi-bin/rssExec.pl?Submit=Display&Path=Y2013/D03-29/C:11-3279:J:Flaum:aut:T:fnOp:N:1109277:S:0; http://www.employmentlawmatters.net/uploads/file/3-29-13-7thCir-incidents%20taken%20as%20a%20whole=discrimination.pdf [enhanced lexis.com version].

Being nibbled to death by ducks might adequately illustrate one way to view the pervasive standard – add pettiness to that, and the case is now set to be decided by a jury.

Summary by the appellate court:

Anna Hall was a female plumber working in the House Drain Inspectors Division of Chicago’s Department of Sewers, in which all other non-support staff employees were male. She alleges that her supervisor, Gregory Johnson, created a hostile work environment under Title VII. Hall argues that, because she was female, Johnson assigned her menial work, prohibited her coworkers from interacting with her, and to verbal violence. The district court granted summary judgment after concluding Johnson’s  conduct was not hostile particularly in comparison to other employees’ responsibilities. It also concluded that Hall failed to produce evidence that Johnson’s conduct was because of her sex. We reverse as we conclude that a jury could infer Johnson’s deliberate isolation of Hall was sufficiently pervasive to constitute a hostile work environment. On the much closer question of whether Hall’s gender played a part in Johnson’s actions, we determine that sufficient evidence to that effect can arguably be deduced from Johnson’s comments.
FLSA: evidence, proof of actual damages, inaccurate time records, relaxed standard of proof, flextime rather than overtime pay
Jurisdiction: 8th Circuit

Carmody v. Kansas City Board of Police Commissioner, No. 12-3051 (8th Cir., 4/23/13) [enhanced lexis.com version].

Though there is a “relaxed standard” of proof established by Anderson v. Mt. Clemens Pottery Co., 328 U.S. 680 (1946), this Carmody case requires that even though the employer failed to maintain accurate time records, the plaintiffs were required to provide evidence of actual damage in a wage and hour case. [Note: Deadlines in federal litigation are strictly enforced, as they are in many state jurisdictions, and penalties can be severe.]

Background:

· Police officers were given flextime instead of overtime wages as required by the FLSA.

· Neither the officers nor the city tracked the accrued flextime.

Litigation:

· The officers failed to provide information about the number of uncompensated hours they claimed to have worked or the amount of money they alleged was owed in the pretrial discovery process,.

· When the discovery deadline passed, and after the defendants moved for summary judgment, the officers provided affidavits with precise estimations, week by week, of unpaid hours they claimed they had worked. 

· The district court granted the defendants’ motion to strike the untimely affidavits on the ground that the late production of the affidavits was prejudicial to the defendants because the city’s entire litigation posture might have been different if these numbers had been provided earlier.

· Further, noted the trial court, allowing the officers to provide untimely evidence of damages would prolong the litigation by forcing the district court to allow the defendants to:

· re-open discovery and re-depose the officers, which would be unfair to the defendants,

· waste judicial resources, and

· fail to deter future violations of discovery obligations. 

· The district court then granted defendants’ summary judgment motion because, without the affidavits, the court ruled that the officers could not meet their burden of proving the amount and extent of their alleged overtime work.

Appeal: Affirmed.

· No abuse of discretion by the trial court.

· Standard of evidentiary proof when the employer has not kept accurate time records:

· The Mt. Clemens “relaxed” standard applies only when the nature and extent of damages is certain. 

· Thus is Carmody, the plaintiffs had an initial burden of either:

·  going forward to show flextime hours were carried forward into a new work week in violation of the FLSA, or

· that they were entirely unpaid for those hours – a burden they did not satisfy.

· Their offer of evidence of the flextime practice, was untimely, and without the untimely affidavits there was no evidence of specific dates and hours worked, or money owed:

The city’s failure to provide accurate time records reduces the officers’ burden, but does not eliminate it. . . . Even though [Mt. Clemens] relaxes the burden of proof, the officers must still prove the existence of damages. . . . Without record evidence of a single hour worked over forty hours that did not receive overtime wages or flextime, the officers’ unsupported estimations of the unpaid hours due are not enough.
NLRB: Facebook, employee comments, working conditions, protected concerted activity
Jurisdiction: All

Design Technology Group, LLC d/b/a Bettie Page Clothing and DTG California Management, LLC d/b/a Bettie Page Clothing, a single employer, and Vanessa Morris, 359 NLRB No. 96 (4/19/13); NLRB URL link – Design Technology Group LLC dba Bettie Page Clothing [enhanced lexis.com version].

The Board affirmed the ALJ’s decision:

· that firing three employees shortly after they had made their Facebook posts complaining about working conditions constituted an unfair labor practice,

· the recommendation to order the company to reinstate the employees with back wages, and 

· the requirement that the company to post a nationwide notice because of an unlawful policy in its handbook.

NLRB summary:

We agree with the judge’s finding that Thomas and Morris were engaged in protected concerted activity when they presented the concerns of the employees about working late in an unsafe neighborhood to their supervisor and to the Respondent’s owner, and that their Facebook postings were a continuation of that effort. But we also find that the Facebook postings would have constituted protected concerted activity in and of themselves. The Facebook postings were complaints among employees about the conduct of their supervisor as it related to their terms and conditions of employment and about management’s refusal to address the employees’ concerns. The employees also discussed looking at a book about the rights of workers in California so that they could determine whether the Respondent was violating labor laws. Such conversations for mutual aid and protection are classic concerted protected activity, even absent prior action. Rhee Bros., Inc., 343 NLRB 695, 695fn. 3 (2004) (“[C]oncerted employee protests of supervisory conduct are protected under Section 7 of the Act where such protested conduct affects employees’ working conditions.” (quoting Trompler, Inc., 335 NLRB 478,479 (2001), enfd. 338 F.3d 747 (7th Cir. 2003)).
ERISA: reimbursement, spending or comingling funds, no violation

Jurisdiction: 2nd Circuit

· Thurber v. Aetna Life Ins. Co.,  (2nd Cir., ); http://www.ca2.uscourts.gov/decisions/isysquery/0913c327-f742-463f-bb6b-aef21ee67e45/1/doc/12-370_opn.pdf#xml=http://www.ca2.uscourts.gov/decisions/isysquery/0913c327-f742-463f-bb6b-aef21ee67e45/1/hilite/;

· http://www.gpo.gov/fdsys/pkg/USCOURTS-ca2-12-00370/pdf/USCOURTS-ca2-12-00370-0.pdf [enhanced lexis.com version].

The 2nd Circuit Court of Appeals, agreeing with the 1st, 3rd, 6th and 7th Circuits, ruled that 

an ERISA plan participant does not defeat the plan’s right to reimbursement under ERISA Section 502(a)(3) by spending or comingling funds from which the plan seeks reimbursement. That statutory section allows “appropriate equitable relief” to enforce ERISA plan terms that require reimbursement., but often there are situations in which the plan pays disability benefits to a plan participant who later receives other disability benefits (such as SSDI) from a non-plan source, and the initial plan has provisions requiring reimbursement:

· Often, plan participants have spent their disability payments by the time they receive the third party payments.

· In Thurber, the situation arose when plan paid medical benefits for injuries caused by a third party and the injured party later received payment from that third party.

Wage and Hour: length of time of company requirements, exit security clearance check, lunch break clock-out

Jurisdiction: 9th Circuit, Nevada

Busk v. Integrity Staffing Solutions, No. 11-16893 (9th Cir., 4/12/13);

http://cdn.ca9.uscourts.gov/datastore/opinions/2013/04/12/11-16892.pdf [enhanced lexis.com version].
THOMAS, Circuit Judge:

In this appeal, we consider whether the district court erred in dismissing the plaintiffs’ state law claims for unpaid wages because those claims would be certified using different class certification procedures than their federal wage and hour claims. We also consider whether the plaintiffs have alleged plausible claims for unpaid wages under federal and Nevada law for undergoing a security screening meant to prevent employee theft and for unpaid lunch periods shortened by five-minute walks to the cafeteria. We affirm the district court in part, reverse in part, and remand for further proceedings.

There were two issues:

1. a somewhat lengthy security clearance check when leaving work and

2. a five-minute clock-out delay when breaking for lunch.

Security check:

The employer’s concern was possible theft, often euphemistically referred to as “shrinkage”. This check could take up to 25 minutes and consisted of removing metal from pockets and passing through a metal detector. In ruling that the claimants had a plausible claim for relief, the appellate court allowed that issue to proceed to trial.

Time clocks:

These were located far from the lunchroom, where the employer required employees to eat lunch. The claimants contended they were not “completely relieved from duty”, and thus entitled to pay under the Portal-to-Portal Act., which the appellate court rejected as applying only to walking before the workday begins.

[Note to litigators: The appellate court decided that a federal "opt in" class action under the FLSA could proceed simultaneously with a state-law based "opt out" class action.]

Social Media: trial preparation, evidence discovery, plaintiff's Facebook profile, limited review process, “in camera” review
Jurisdiction: NY

Nieves v. 30 Ellwood Realty, LLC, No. 570350/12, (Sup. Ct. N.Y. 1st App. Dept., 4/11/13); Justicia US Law: http://law.justia.com/cases/new-york/appellate-term-first-department/2013/2013-ny-slip-op-23128.html; 2013 N.Y. Misc. LEXIS 1525 [enhanced lexis.com version].

Social media accounts may contain relevant information important to a litigant in preparing for trial and for presentation in the trail.

· “Discovery” of such evidence refers to trial preparation rules and methods by which a party can what evidence and/or testimony the opposition might have so that a litigant knows about it and has the opportunity to properly prepare for trial and not be surprised by it being disclosed during the trial [i.e., no trial by ambush].

· “In camera” is a legal term meaning in the privacy of the judge’s chambers (Latin = camera) or the privacy of judicial office space, in order provide privacy as the evidence is reviewed for relevance and materiality [i.e. legal significance].

Background:

· Milliely Nieves, a minor child over the age of 14, was claiming damages for physical and psychological injuries, which included inability to engage in social activities, anxiety, depression, and posttraumatic stress disorder.

· The defendant had successfully shown to the court that the her Facebook profile contained photographs:

· relevant to proof on the issue of the extent of her alleged injuries, and

· that it was reasonable to believe that other portions of her Facebook records might contain further evidence relevant to that issue.
Appellate decision: It modified the trial court’s ruling by requiring the plaintiff to produce her Facebook information and 

· ordered the trial court to conduct an in camera review unless to do so would be unduly burdensome, or if so, then

· the trial court could direct the plaintiff to conduct an initial review of her own Facebook account to limit the in camera inspection to those items whose discoverability is contested by the plaintiff.

U.S. Supreme court recent decisions

· ERISA: clear and unambiguous subrogation reimbursement language was left unmodified – 3rd Circuit Court of Appeals not allowed to revise based on its ideas of what was “fair and equitable.” McCutchen v. U.S. Airways, No. 11-1285 (4/16/13); http://www.supremecourt.gov/opinions/12pdf/11-1285_i4dk.pdf [enhanced lexis.com version].

· FLSA: collective action dismissed because her suit was moot and no longer justiciable when she failed to accept an offer of judgment from her employer and she “had no personal interest in representing putative, unnamed claimants, nor any other continuing interest that would preserve her suit from mootness." Genesis Healthcare Corp. et al. v. Symczyk, No. 11–1059 (4/16/13); http://www.supremecourt.gov/opinions/12pdf/11-1059_5ifl.pdf [enhanced lexis.com version].

FLSA: successor corporation liable

Jurisdiction: 7th Circuit

Teed v. Thomas & Betts Power Solutions, LLC, No. 12-2440 (7th Cir., 4/3/13); http://media.ca7.uscourts.gov/cgi-bin/rssExec.pl?Submit=Display&Path=Y2013/D03-26/C:12-2440:J:Posner:aut:T:fnOp:N:1106464:S:0 [enhanced lexis.com version].
Factors considered:

· Did the successor company have notice of the pending lawsuit?

· Could it have been able to provide the relief sought in the lawsuit before the sale?

· Could it have provided relief after the sale?

· Can it provide the relief sought?

· Was there continuity between the operation and work force of the predecessor and the successor?

FMLA: individual notice requirement, 29 CFR 825.300(b), summary judgment

Jurisdiction: New Jersey federal trial court

Young v. The Wackenhut Corporation, Civil Action No.10-2608(DMC)(JAD (U.S.D.C.NJ , 2/1/13, not for publication):

· FMLA Insights article, The Importance of Providing Individual FMLA Notices to Employees: http://www.fmlainsights.com/employer-notice/the-importance-of-providing-individual-fmla-notices-to-employees/ 

· Regulation: http://www.ecfr.gov/cgi-bin/text-idx?c=ecfr&sid=d178a2522c85f1f401ed3f3740984fed&rgn=div5&view=text&node=29:3.1.1.3.54&idno=29#29:3.1.1.3.54.3.489.1 

· Form: http://www.fmlainsights.com/WH-381%20Notice%20of%20Eligibility%20and%20Rights%20%26%20Responsibilities.pdf
· Case citation: http://www.fmlainsights.com/Young%20v.%20The%20Wackenhut%20Corporation.pdf
Though this is a trial court opinion, the article and case provide an important reminder that employees must receive individual notice of FMLA eligibility. The employer failed to do that and the trial judge awarded summary judgment in favor of the employee.

Union: bargaining, employer’s financial information, duty to provide, clarification, unfair labor practice (ULP)
Jurisdiction: 2nd Cir.

SDBC Holdings Inc. f/k/a Stella D’oro Biscuit Co., Inc. v. NLRB, No. 10-3709 (2nd Cir., 3/21/13); http://www.ca2.uscourts.gov/decisions/isysquery/d63eda74-c769-4b5c-a364-6e1e8daae0bb/1/doc/10-3709_complete_opn.pdf#xml=http://www.ca2.uscourts.gov/decisions/isysquery/d63eda74-c769-4b5c-a364-6e1e8daae0bb/1/hilite/ [enhanced lexis.com version].

The practical problem for the employer was that its sales had decreased and its production costs had increased, and it sought concessions from the union in an effort to gain cost savings. This case clarifies an employer’s duty to provide a copy of its relevant financial information during a collective bargaining process. The company had offered the union opportunities to review the company’s financial statement before the bargaining process, which the union did not do; instead, it wanted a copy of it to be presented at the bargaining process. Common sense by the appellate court prevailed over strict formalism.

The strict legal issue was whether the company had provided sufficient financial information during the bargaining process of “inability to pay”. The NLRB ruled the company:

· had failed to substantiate its contention that it was unable to pay under the existing terms, thus violating the NLRA and 

· by so doing had committed a ULP.

The Second Circuit reversed the NLRB:

· Concerning “ability to pay”, it found that the following were not the same as claiming an “inability to pay”:

· Stating that the parent company might withdraw funding in the future if it did not get labor costs under control.

· Contending during bargaining that the employer would be at a competitive disadvantage if it increased labor costs in its pricing structure.

Therefore, it held that the employer was under no legal obligation to provide the requested financial statement to the union.

· However, and very significantly, even if the employer did have a legal obligation to provide the financial statement, it did not act in bad faith because it offered the union several opportunities to inspect the financial statement at various venues during the negotiation process. As a practical matter, then, there was an offer of disclosure that the union failed to take , which meant there was no bad faith by the employer – rather, there was good faith on its part.

· ULP: It found that because Stella D’oro did not commit a ULP by refusing to provide a copy of the financial statement during the bargaining process, it did not commit a ULP when it declared an impasse in the bargaining process.

For these reasons, the appellate court ruled that Stella D’oro was not legally obligated to make the striking workers whole.

Title VII, ADA: race, retaliation – no causal connection, vague claims, exhaust administrative remedies, McDonnell Douglas Corp. v. Green – prima facie case – failure of proof, summary judgment dismissal affirmed

Jurisdiction: 10th Circuit

Manning, et al., v.Blue Cross and Blue Shield of Kansas City; Epoch Group, L.C.,  (10th cir., 4/12/13); http://www.ca10.uscourts.gov/opinions/12/12-3190.pdf [enhanced lexis.com version].

Litigators may want to read this case for details for why the plaintiffs failed to prove their case.

Summary by the court:

Plaintiffs Tysha J. Manning, Richard Neil Chaney, and Stephanie A. Tejada appeal the district court’s dismissal of their race discrimination and retaliation claims against their former employer, Epoch Group, L.C., a wholly-owned subsidiary of Blue Cross and Blue Shield of Kansas City (BCBS-KC). Exercising jurisdiction under 28 U.S.C. § 1291, we affirm. 
ADA: essential functions, rarely performed, job description 

Jurisdiction: 8th Circuit

Knutson v. Schwan’s Home Service, Inc., No. 12-2240 (8th Cir., 4/3/13); http://www.ca8.uscourts.gov/opns/opFrame.html; http://www.employmentlawmatters.net/uploads/file/4-5-13-8thCir-rare%20job%20task%20can%20be%20essential.pdf [enhanced lexis.com version].

As briefed a number of times previously in this database, courts give substantial weight to the job description and the employer’s judgment about what are the essential functions of the job rather than the employee’s specific personal perspective. 

NLRA: corporate purchase, new entity, new company, identity same as parent company, recognizing separately organized union(s), NLRB decision affirmed
Jurisdiction: 3rd Circuit

Grane Health Care v. NLRB, Nos. 11–4345, 11–4537 (3rd Cir, 4/5/13); http://www.ca3.uscourts.gov/opinarch/114345p.pdf [enhanced lexis.com version].

The issues are who represents whom after corporate reorganizations and new corporate creations?

Background:

· A nursing home previously unionized was purchased Grane Healthcare Co.

· Grane then created Cambria Care Center to operate the facility.

· The employees of the purchased entity had been represented by two unions that Grane refused to recognize after purchasing the nursing home.

· Grane offered employment to most of the facility’s employees, but did not offer employment to four out of the five officers of one union, nor to an employee represented by the other union active in an earlier strike.

Summary by the appellate court:

For many years Cambria County, a political subdivision of Pennsylvania, owned and operated Laurel Crest Nursing and Rehabilitation Center (“Laurel Crest”). As a state-owned facility, labor relations at Laurel Crest were subject to Pennsylvania labor law. In January 2010, however, Grane Healthcare Co. (“Grane”) bought Laurel Crest, and established a new entity, Cambria Care Center (“Cambria Care”), to serve as its operator. Because Grane and Cambria Care (collectively, the “Company”) are private employers, labor relations at the facility became subject to the National Labor Relations Act (the “NLRA” or “Act”), 29 U.S.C. §151 et seq.
The Act‘s preamble expressly states Congress’s purpose in enacting a federal labor law.
It is hereby declared to be the policy of the United States to eliminate the causes of certain substantial obstructions to the free flow of commerce and to mitigate and eliminate these obstructions when they have occurred by encouraging the practice and procedure of collective bargaining and by protecting the exercise by workers of full freedom of association, self-organization, and designation of representatives of their own choosing, for the purpose of negotiating the terms and conditions of their employment or other mutual aid or protection.
Id.§ 151. In service of these objectives, Congress included in the NLRA a number of substantive provisions prohibiting certain labor and management practices. Among other things, the Act prohibits employers from refusing to bargain collectively with their employees representatives, id.§158(a)(3), and from not hiring applicants based on their union membership or activity, id. §158(a)(5). This case arises from a decision and order of the National Labor Relations Board (the “Board”) concluding that the Company, in connection with its takeover of Laurel Crest, violated these provisions. The Company has petitioned us for review, and the Board has cross-petitioned us for enforcement, of this decision and order. For reasons to be discussed, we deny the Company‘s petition for review and grant the Board‘s cross-petition for enforcement.

New Mexico Fair Pay for Women Act (“FPWA”) – effective June 2013
· prohibits wage discrimination based on an employee’s gender

· applies to all employers with at least four employees

· allows employees to bring wage discrimination claims directly in court, without first filing with any administrative agency

· remedies include injunctive relief, damages, attorney’s fees, punitive damages, and potential treble damages

http://www.nmlegis.gov/Sessions/13%20Regular/final/HB0216.pdf 
Social Media: New Mexico 2013 Legislative Session, SB 371

An act relating to employment; prohibiting prospective employers from requesting or requiring a prospective employee to provide a password or access to the prospective employee's social networking account.

http://www.nmlegis.gov/Sessions/13%20Regular/final/SB0371.pdf
OFCCP: federal contractors, HMO – Federal Employees Health Benefits Plan (FEHBP)

Jurisdiction: federal contractors

UPMC Braddock, et al. v. Harris, Civil Action No. 09-1210 (U.S.D.C.DC, 3/3/13); 

http://www.healthcareemploymentcounsel.com/files/2013/04/UPMC-Braddock-et-al.-v.-Harris.pdf [enhanced lexis.com version].

Holding by the Federal District Court of the District of Columbia that affirms the contention of the U.S. Department of Labor that healthcare providers participating in HMOs for federal employees are subject to federal contractor affirmative action requirements posted on 4/2/13.

Arbitration: Federal Arbitration Act (FAA), class action waiver upheld

Jurisdiction: 4th Circuit

Muriithi v. ShuttleExpress, No. 11-1445 (4th Cir., 4/1/13); http://www.ca4.uscourts.gov/Opinions/Published/111445.P.pdf; 

http://www.wageandhourcounsel.com/uploads/file/MutiithiVsShuttleExpress.pdf [enhanced lexis.com version].
Appellate opinion:

· Relied on AT&T Mobility, LLC v. Concepcion, No. 09-893 (4/27/2011); http://www.supremecourt.gov/opinions/10pdf/09-893.pdf [enhanced lexis.com version];131 S. Ct. 1740 (2011),

· Found:

· an agreement that provides for a split in the cost of arbitration must be analyzed on a case-by case basis; and

· a truncated statute of limitations contained outside of the arbitration clause should be reviewed by the arbitrator. 

· Overturned the District Court of Maryland’s March 2011 pre-Concepcion ruling.

Class Action: FRCP 23 classwide certification denied, damages must be measurable on a class-wide basis

Jurisdiction: All

Comcast Corp. et al v. Behrend et al, No. 11-864 (3/27/13); http://www.supremecourt.gov/opinions/12pdf/11-864_k537.pdf [enhanced lexis.com version].

Based on Wal-Mart Stores, Inc. v. Dukes, No. 10-277 (2011) [enhanced lexis.com version];  http://www.supremecourt.gov/opinions/10pdf/10-277.pdf ; 131 S. Ct. 2541 (2011) [enhanced lexis.com version].

Public Sector: certiorari granted; definition of “public employee”; officers; and public employees; statutory interpretation, legislative intent; employment law, adverse employment action, termination of employment; whistleblower protection act; appeal and error, standard of review, remand; civil procedure, summary judgment

Jurisdiction: New Mexico

Janet v. Board of County Commissioners for the County of Bernalillo, et al, 2013-NMCA-037; Certiorari Granted, March 1, 2013, No. 34,006; URL for opinion locator service : http://www.nmcompcomm.us/nmcases/NMCACurrent.aspx/NMCA/2013/NMCA/2013/NMCA/2013/13ca-037.pdf.

This is merely notice that the case will be reviewed by the New Mexico Supreme Court. However, an excerpt of the opinion of the New Mexico Court of Appeals is provided to alert concerned practitioners of what is involved.

Foy Castillo, Chief Judge:

{1}This case presents us with a question of interpretation regarding the definition of “public employer” under the recently en-acted Whistleblower Protection Act, NMSA 1978, §§ 10-16C-1 to -6 (2010) (WPA or the Act). Plaintiff Janet filed a complaint against the Board of County Commissioners of Bernalillo County and several individual defendants alleging unlawful retaliation in violation of the Act. Two of the defendants, Defendants Marshall and Padilla, were employees of the Metropolitan Court of Bernalillo County (Metropolitan Court) at the relevant time.
{2}In response to the suit, Defendants filed a motion for summary judgment. The district court granted the motion based on its decision that, as a matter of law, neither Appellee was a “public employer” as defined in the Act. We agree and affirm.
Dishonesty: security guard, failure to disclose, admission, recovering drug addict, adverse employment action, termination of employment, no pretext

Jurisdiction: 3rd Circuit

Reilly v. Lehigh Valley Hospital, No. 12-2078 (3rd Cir., 3/29/13); http://www.ca3.uscourts.gov/opinarch/122078np.pdf; http://www.employmentlawmatters.net/uploads/file/4-1-13-3dCir-firing%20for%20prior%20nondisclosure%20of%20addiction.pdf [enhanced lexis.com version].

This ruling is not precedential, but note that it upheld the dismissal of the security guard was for dishonestly in not disclosing that he was a recovering drug addict, which he admitted – discrimination action was properly dismissed.

Privacy: Mexico's New Privacy Notice Guidelines Require Immediate Action; Littler Mendelson, P.C. article of 4/8/13: http://www.littler.com/publication-press/publication/mexicos-new-privacy-notice-guidelines-require-immediate-action.

Jurisdiction: Mexico

ADA: partial deafness in one ear, not substantially limited in the major life activity of hearing; difficulty concentrating; reduction-in-force (RIF); evidence – McDonnell Douglas; failure of prima facie case of discrimination; performance deficiencies not shown to be related to adverse employment action

Jurisdiction: U.S.D.C.E.D.PA

Mengel v. Reading Eagle Co., No. 11-6151 (U.S.D.C.E.D.PA., 3/29/13); http://www.gpo.gov/fdsys/pkg/USCOURTS-paed-5_11-cv-06151/pdf/USCOURTS-paed-5_11-cv-06151-0.pdf [enhanced lexis.com version].

Title VII: sexual harassment – hostile work environment – crude misconduct – severe and/or pervasive; adverse employment action – retaliation

Jurisdiction: 9th Circuit

Westendorf v. West Coast Contractors of Nevada, Inc., No. 11-16004 (9th Cir., 4/1/13); http://cdn.ca9.uscourts.gov/datastore/opinions/2013/04/01/11-16004.pdf; with an interesting partial concurrence and partial dissent [enhanced lexis.com version].  
Hostile work environment cases often deal with the severity or pervasiveness, or both, of the misconduct. In this case it was occasional, isolated, sporadic, or trivial and a violation of company policy, but not bad enough to amount to severe and/or pervasive. Though even the United States Supreme Court has noted that the anti-discrimination laws aren’t intended as codes of civil behavior, the cost of litigation and the obligation of promoting good moral in the workplace should be enough to shut down misbehavior. Probably the best policy is a “zero tolerance” policy for harassment of any kind.

Summary by Arnold, Circuit Judge:

Jennifer Westendorf brought  a Title VII action against her former employer, West Coast Contractors, claiming sexual harassment and retaliatory discharge. The district court granted summary judgment to West Coast, and Ms. Westendorf appeals. We affirm the judgment on the harassment claim, and reverse and remand the retaliation claim for further proceedings.
Background: Jennifer Westendorf worked as a project manager assistant for the company, and over her five months there:

· Her supervisor once referred to her job duties as “girly work”.

· He immediately apologized, she didn’t complain, but the president heard about it and spoke to the supervisor, and the supervisor complained to her.

· A coworker:

· referred to a female vendor as “Double D” and made other comments about how he admired her chest size,

· made boorish comments about feminine care products,

· spoke enviously about how women can have multiple orgasms

· suggested she clean the trailer while wearing a French maid’s costume, and

· repeatedly told her to “f----“ off during a disagreement.

· Her supervisor heard some of the coworker’s comments but did nothing to stop them.

· She complained to the company president, who then conducted an investigation, which included hiring a court reporter to record the statements of each witness.

· The president reprimanded the supervisor for failing to stop the coworker’s misconduct and was warned that he would be fired if such misbehavior happened again.

· Following the investigation, she felt her supervisor began petty criticism of her work and was ridiculing her in front of subcontractors.

· Finally, the pettiness escalated:

· Her supervisor lost his temper when she told a subcontractor that no company employees would attend the subcontractor’s social event because they were all going to the wedding of the supervisor’s daughter.

· Coworkers whined and tattled to the president, who blew up and fumed that he was sick of the drama and told her that she had a problem getting along with her supervisor and that it would be best if she packed her belongings, which she did, and was escorted from the building.

Appellate ruling:

· Disgusting behavior, but neither severe nor pervasive enough to survive a motion for summary judgment on the hostile work environment claim, but

· enough of a factual issue on retaliation to proceed to trial.

[Note: It’s not unusual that even if the discrimination claim fails, the retaliation claim ( and other claims ) may survive and succeed and result in a judgment of as much or more than for discrimination.]

Protected Activity: Cal-OSHA complaint, adverse employment action, termination of employment, retaliation, “cat’s paw”, no causal connection shown

Jurisdiction: California

Winston v. Countrywide Financial Corp. et al., No. B232823 (Cal.Ct.App. 2/19/13, unpublished):

· http://www.courts.ca.gov/opinions/nonpub/B232823M.PDF;

· http://www.google.com/#hl=en&gs_rn=7&gs_ri=psy-ab&cp=59&gs_id=5&xhr=t&q=Winston+v.+Countrywide+Financial+Corp.+et+al.,+No.+B232823&es_nrs=true&pf=p&output=search&sclient=psy-ab&oq=Winston+v.+Countrywide+Financial+Corp.+et+al.,+No.+B232823+&gs_l=&pbx=1&bav=on.2,or.r_qf.&bvm=bv.44442042,d.cGE&fp=7d6c36e61d74ed8b&biw=704&bih=1045;

· http://www.fearnotlaw.com/articles/article53750.html [enhanced lexis.com version].

$3M verdict reversed for failure to show causal connection between activities relied on as related to retaliation and termination of employment.

Background:

· Winston contended he was retaliated against for two events:

· July 2006 – some of his reports were reassigned to another employee after he had filed a complaint with California’s Division of Occupational Safety and Health regarding an alleged chemical exposure in the workplace.

· December 2006 – executives threatened to fire him after he refused to change an audit report to a rating agency to present the company’s succession planning practices in a manner more favorable version

· Acquisition of the company:

· 2008 – Bank of America announced plans to acquire Countrywide Financial.

· Interview for position – not accepted as not be a “good fit”.

California law for wrongful termination resulting from retaliation:

1) he or she engaged in protected activity,

2) the employer discharged the employee, and

3) a causal link existed between the protected activity and the discharge, such as a retaliatory motive against the employee that led to termination of employment.

Essential to a causal link is evidence that the employer was aware that the plaintiff had engaged in the protected activity.

Appellate ruling:

· No evidence presented that decisionmaker had unfavorable information at interview of previous matters.

· Decided not to hire for “legitimate and nonretaliatory” reasons:

· No open position for an executive with his expertise (interviewer already held the equivalent position). 

· Winston’s base salary exceeded interviewer’s

· Found Winston to be arrogant during the interview and did not believe he would fit well with Bank of America’s corporate culture.

· Cat’s paw theory rejected for lack of causal link:

· BofA acquired countrywide for its loan portfolio, not its human resources employees.

· BofA hired none of the executives he relied in his contentions.

Arbitration: Title VII, "pattern-or-practice" claim, "substantive right to challenge systemic discrimination", class action allegations

Jurisdiction: 2nd Circuit

Parisi v. Goldman, Sachs & Co., No. 11-5229 (2nd Cir., 3/21/13): http://www.ca2.uscourts.gov/decisions/isysquery/46c2a4fc-429f-4370-8124-6fe76d5efa22/2/doc/11-5229_opn.pdf#xml=http://www.ca2.uscourts.gov/decisions/isysquery/46c2a4fc-429f-4370-8124-6fe76d5efa22/2/hilite/ [enhanced lexis.com version].

The ruling in this Title VII case is that the employees were bound by their arbitration agreement and must individually arbitrate Title VII "pattern-or-practice" claims. A further implication is that the reasoning in this case probably would also apply in Class action situations. Litigators outside of the 2nd Circuit, take note of the reasoning that might be found persuasive by other jurisdictions on the issues of:

· waiver of statutory substantive right,

· systemic discrimination, and 

· pattern-or-practice.

Informative article by Constangy, Brooks & Smith, LLP, 3/29/13, at http://www.constangy.com/communications-448.html.

Wage and Hour: class action, insufficient statistical sample 

Jurisdiction: California

Dailey v. Sears, Roebuck and Co., No. D061055 (Cal.Ct.App.Dist4.Div.1, 3/20/13); http://www.courts.ca.gov/opinions/documents/D061055.PDF [enhanced lexis.com version]. 

Class action certification was not warranted – auto center managers and assistant managers alleged they were improperly classified as exempt and denied overtime, meal and rest breaks in violation of the California Labor Code.

The trail court denial of class action status was affirmed by the appellate court:

· The class representative could not rely on random statistical samples to establish liability,

· individual issues predominated over common issues case, and

· the class representative failed to show that the employer had a uniform policy of depriving managers of meal or rest breaks.

FMLA: transfer to new position, calculation of damages – “unduly speculative”- back pay – front pay, trial court – abuse of discretion – remanded to recalculate damages

Jurisdiction: 8th Circuit

Dollar v. Smithway Motor Xpress Inc., No. 11-2093 (8th Cir., 3/27/13); http://www.ca8.uscourts.gov/opns/opFrame.html [enhanced lexis.com version].

Trial courts have reasonable discretion in cases. However, in this case the appellate court held it was an abuse of discretion for the trial court to estimate front-pay damages for a position Dollar had not held and under circumstances that had changed after she left on leave. Consequently, the front-pay damage award was vacated:

Plaintiff Christine Ann Dollar sued her former employer alleging violations of the Family and Medical Leave Act (FMLA), 29 U.S.C. § 2601etseq. Following a bench trial, the district court found in favor of Dollar and awarded a total of $296,112 in back pay, front pay, and liquidated damages. The defendants (collectively "Smithway") appeal, raising arguments regarding Dollar's ability to return to her prior position or to a different position that the employer identified for Dollar weeks before her termination. Smithway also raises issues regarding its own corporate identity and changes in its ongoing operations as relevant to the propriety and amount of the front-pay award. We vacate the front-pay award as unduly speculative given the unique circumstances of this case, but we affirm in all other respects.

Title VII: race, retaliation, adverse employment action, summary judgment dismissal affirmed

Jurisdiction: 10th Circuit

Rochelle v. Hy-Vee, Inc., No. 12-3259 (10th Cir., 3/22/13); http://www.ca10.uscourts.gov/opinions/12/12-3259.pdf [enhanced lexis.com version].

The employee failed to show that the change in the hours  he was rescheduled to work amounted to legally significant adverse employment action: 

Marquan Rochelle, proceeding pro se, appeals the district court’s order granting summary judgment to his former employer. He claims that the employer retaliated against him in violation of Title VII for complaining about racial discrimination. We exercise jurisdiction under 28 U.S.C. § 1291 and affirm
Privacy: disclosure of private facts, written, oral

Jurisdiction: California

Ignat v. Yum! Brands, Inc., G046343 (CA.Ct.App.Dist.4Div.3, 3/18/13): http://www.courts.ca.gov/opinions/documents/G046343.PDF [enhanced lexis.com version].

Her supervisor disclosed to a coworker that Ignat suffered from a bipolar condition. This court no longer distinguishes between written and oral communications:

INTRODUCTION
Appellant Melissa Ignat appeals from a judgment of dismissal after the trial court granted summary judgment in favor of Yum! Brands, Inc., alleged to be Ignat’s employer, and Mary Shipma, her immediate supervisor, on Ignat’s single cause of action for public disclosure of private facts. The basis of Ignat’s suit was Shipma’s alleged disclosure to Ignat’s coworkers of her bipolar condition.
This is Ignat’s second trip to our court. She appealed from a prior dismissal on summary judgment after the trial court refused to consider a late-filed opposition. We sent the case back for a decision on the merits.(Ignat v. Yum! Brands, Inc. (Mar. 1, 2011, G043098) [nonpub. opn.].)
That decision took the form of the trial court granting summary judgment on the ground the right of privacy can be violated only by a writing, not by word of mouth. Because Ignat had not produced any document disclosing private facts, she could not pursue this cause of action. The trial court lamented the ‘irrationality’ of this rule, but felt itself bound by precedent.
We believe this rule–to the extent it is still observed –is outmoded and interferes with a person’s right to privacy without any corresponding benefit to any other right or policy. Other restrictions on liability for invasion of privacy serve other important interests, such as free speech or freedom of the press. But no one has come up with a good reason for restricting liability to written disclosures, and it has long been acknowledged that oral disclosures can be just as harmful.

Because the lack of a writing was the sole basis for the trial court’s grant of summary judgment, we reverse. We express only one opinion about the other issues raised in respondents’ motion.
Union: public sector, freedom of speech, First Amendment, use of dues, union activities, injunctions

Jurisdiction: 10th Circuit

Oklahoma Corrections Professional Association Inc., v. Doerflinger, No. 12-6238 (10th Cir., 3/25/13); http://www.ca10.uscourts.gov/opinions/12/12-6238.pdf [enhanced lexis.com version].

Litigators practicing in this area of public sector and union law may want to check this opinion to determine if it might in any way provide either positive or negative information applicable to their clients.

In affirming the ruling and analysis of the trial court, the appellate court stated:

It began that analysis by acknowledging “[t]he First Amendment prohibits government from abridging the freedom of speech; it does not confer an affirmative right to use government payroll mechanisms for the purpose of obtaining funds for expression.” 
Sarbanes-Oxley, SOX: whistleblower, protected activity, definition  significantly broadened

Jurisdiction: 3rd Circuit

Wiest v. Tyco Elec. Corp., No. 11-4257 (3d Cir., 3/19/13); http://www.ca3.uscourts.gov/opinarch/114257p.pdf, Good background article by Littler Mendelson at http://www.littler.com/publication-press/publication/third-circuit-adopts-new-broader-standard-defining-protected-activity- [enhanced lexis.com version].

This is a case and article for litigators to study about the complexities of SOX and the conflicting rulings among various jurisdictions.

Summary Vanaskie, Circuit Judge:
Appellant Jeffrey Wiest brought an action under the whistleblower protection provisions set forth in Section 806 of the Sarbanes-Oxley Act(“SOX”), 18U.S.C.§1514A, and under Pennsylvania law against Appellees Tyco Electronics Corporation and several officers and directors of Tyco Electronics (collectively, “Tyco”).The District Court granted Tyco’s Motion to Dismiss the federal whistleblower claims, declined to exercise supplemental jurisdiction over the state law claims, and denied Wiest’s Motion for Reconsideration. Concluding that the District Court erred in requiring that Wiest allege that his communications to his supervisors “definitively and specifically relate to” an existing violation of a particular anti-fraud law, as opposed to expressing a reasonable belief that corporate managers are taking actions that could run afoul of a particular anti-fraud law, we will reverse, in part, the dismissal of the federal whistleblower claims and vacate the dismissal of the state law claim.

Appellate majority reasoning and holding:

· The "definitively and specifically" standard conflicts with § 806 of SOX, which prohibits retaliation against employees for reporting information that they "reasonably believe" violates SOX – its previous decision in Passaic Valley Sewerage Comm’rs v. U.S. Dep’t of Labor, 992 F.2d 474 (3d Cir. 1993) stated that for the whistleblower provision to accomplish the goals of the statute, then "employees must be free from threats to their job security in retaliation for their good faith assertions of corporate violations of the statute."

· Looking at SOX legislative history of § 806, it also held that an employee must establish both a subjective, good faith belief that his or her employer violated a provision listed in SOX, and also that his or her belief must be objectively reasonable.

Dissent:

· This approach is overly broad because it doesn’t to take into account the statutory requirement that the whistleblower’a complaint relates to one of the six categories of federal law.

· This standard also could allow complaints that merely allege wrongdoing without also showing that the violation is even covered by § 806.

Arbitration, Litigation: employment law – adverse employment action – employee grievances, appeal and error – standard of review, civil procedure – summary judgment – remedies – declaratory judgment

Jurisdiction: New Mexico

Horne v. Los Alamos National Security, L.L.C., No. 33,135 (NMSC, 1//13); 2013-NMSC-004; http://www.nmcompcomm.us/nmcases/NMSC/2013/13sc-004.pdf [enhanced lexis.com version].

Bosson, Justice:
This case arises from an employee grievance at Los Alamos National Laboratory (LANL), operated by Los Alamos National Security, LLC. After succeeding in arbitration, the employee, John Horne, filed a lawsuit in state district court in 2008, in which he alleged more expansive claims arising out of the same subject matter covered in the arbitration agreement. LANL objected, claiming that it should not have to defend against claims that either were subject to arbitration or were waived by the arbitration agreement. Accordingly, we discuss the consequences that follow when an employee voluntarily contracts to arbitrate grievances and what the employee must do to preserve a subsequent lawsuit if that is his intention. In this case we side with the district court’s ruling in favor of LANL, and in so doing, reverse the Court of Appeals.
Class Actions: CAFA, 28 U.S.C. § 1453, removal of class actions, jurisdictional amount, stipulation
Jurisdiction: All

Standard Fire Insurance Co. v. Knowles, No. 11–1450 568 U.S. ____ (3/19/13); http://www.supremecourt.gov/opinions/12pdf/11-1450_9olb.pdf; 2013 U.S. LEXIS 2370 [enhanced lexis.com version].

28 U.S.C. § 1453: http://www.law.cornell.edu/uscode/text/28/1453 [annotated lexis.com version].

Summary by the Court:

The Class Action Fairness Act of 2005 (CAFA) gives federal district courts original jurisdiction over class actions in which, among other things, the matter in controversy exceeds $5 million in sum or value, 28 U. S. C. §§1332(d)(2), (5), and provides that to determine whether a matter exceeds that amount the “claims of the individual class members must be aggregated,” §1332(d)(6). When respondent Knowles filed a proposed class action in Arkansas state court against petitioner Standard Fire Insurance Company, he stipulated that he and the class would seek less than $5 million in damages. Pointing to CAFA, petitioner removed the case to the Federal District Court, but it remanded to the state court, concluding that the amount in controversy fell below the CAFA threshold in light of Knowles’ stipulation, even though it found that the amount would have fallen above the threshold absent the stipulation. The Eighth Circuit declined to hear petitioner’s appeal.

Held: Knowles’ stipulation does not defeat federal jurisdiction under CAFA. Pp. 3−7.
(a) Here, the precertification stipulation can tie Knowles’ hands be-cause stipulations are binding on the party who makes them, see Christian Legal Soc. Chapter of Univ. of Cal., Hastings College of Law v. Martinez, 561 U. S. ___. However, the stipulation does not speak for those Knowles purports to represent, for a plaintiff who files a proposed class action cannot legally bind members of the pro-posed class before the class is certified. See Smith v. Bayer Corp., 564 U. S. ___, ___. Because Knowles lacked authority to concede the amount in controversy for absent class members, the District Court wrongly concluded that his stipulation could overcome its finding that the CAFA jurisdictional threshold had been met. Pp. 3−4.
b) Knowles concedes that federal jurisdiction cannot be based on contingent future events. Yet, because a stipulation must be binding and a named plaintiff cannot bind precertification class members, the amount he stipulated is in effect contingent. CAFA does not forbid a federal court to consider the possibility that a nonbinding, amount-limiting, stipulation may not survive the class certification process. To hold otherwise would, for CAFA jurisdictional purposes, treat a nonbinding stipulation as if it were binding, exalt form over sub-stance, and run counter to CAFA’s objective: ensuring “Federal court consideration of interstate cases of national importance.” §2(b)(2),119 Stat. 5.

It may be simpler for a federal district court to value the amount in controversy on the basis of a stipulation, but ignoring a nonbinding stipulation merely requires the federal judge to do what she must do in cases with no stipulation: aggregate the individual class members’ claims. While individual plaintiffs may avoid removal to federal court by stipulating to amounts that fall below the federal jurisdictional threshold, the key characteristic of such stipulations—missing here—is that they are legally binding on all plaintiffs. Pp. 4−7. Vacated and remanded. BREYER, J., delivered the opinion for a unanimous court.

Attorneys: ethics, professional conduct, communication with represented opposing parties
Jurisdiction: California

San Francisco United Sch. Dist. ex. rel. Contreras v. First Student, Inc., No. A134405 (Cal.Ct.App., 2/19/13); http://www.courts.ca.gov/opinions/documents/A134405.PDF  [enhanced lexis.com version].

Generally, an attorney cannot communicate directly with opposing parties who are represented by an attorney(s), and this is the sane in California’s Rules of Professional Conduct – no direct or indirect contact. However, in a qui tam* action this appellate court vacated the trial judge’s injunction order prohibiting such communication:

· it violated California’s prohibition against employer interference with employee communications and

· there were First Amendment free speech concerns.

[Note: The phrase “qui tam” refers to a legal action to recover a penalty under a statute – this is to encourage actions by an individual or individuals that otherwise might not be taken and gives part of the penalty to the individual or individuals bringing the action and the rest to the state or a public entity.]

NLRB: strike, absences, reasonably foreseeable risk of imminent danger, adverse employment action, firing upheld

Jurisdiction: 2nd Circuit

NLRB v. Special Touch, No. 11-3147-ag (2nd Cir., 2/27/13); http://www.ca2.uscourts.gov/decisions/isysquery/a5ad9cfa-2823-4ec1-900a-f98b3e87a314/1/doc/11-3147_opn.pdf#xml=http://www.ca2.uscourts.gov/decisions/isysquery/a5ad9cfa-2823-4ec1-900a-f98b3e87a314/1/hilite/; 2013 U.S. App. LEXIS 4058 [enhanced lexis.com version].

As summarized by the appellate court:

Petitioner National Labor Relations Board applies to this Court for enforcement of its January 30, 2011 Decision and Order finding that Respondent Special Touch Home Care Services, Inc. (“Special Touch”) violated the National Labor Relations Act, 29 U.S.C. § 158(a)(1) and (3), by failing to immediately reinstate striking workers engaged in protected conduct. Home health care aides who work for Special Touch went on strike after their Union gave ten days of advance notice as required by statute, U.S.C. § 158(g). Special Touch lawfully polled its approximately 1400 employees scheduled to work on the first day of the strike. Forty-eight of the aides who indicated their intention to work failed to report to their patients’ homes. Because we find that these employees engaged in unprotected, indefensible conduct that created a reasonably foreseeable risk of imminent danger, we DENY the National Labor Relations Board’s petition for enforcement.
FEHA, Title VII: discrimination, adverse employment action, harasser fired, dishonesty, failure to cooperate in thorough and objective investigation, not a protected witness, legitimate reason to fire, no discrimination against men, no defamation

Jurisdiction: California

McGrory v. Applied Signal Tech. Inc., No. H036597 (CA. App.Div.6, 1/24/13); http://www.courts.ca.gov/opinions/documents/H036597.PDF;  http://caselaw.findlaw.com/ca-court-of-appeal/1621445.html [enhanced lexis.com version].

Summary by the appellate court:

Defendant Applied Signal Technology, Inc. (Employer) terminated its four-year employment of plaintiff John McGrory (Employee) in June 2009 after an outside investigator retained by Employer concluded that, while Employee had not discriminated against a lesbian subordinate on the basis of her sex or sexual orientation, in other ways Employee had violated Employer’s policies on sexual harassment and business and personal ethics and he had been uncooperative and deceptive during the investigation.

Background:

As Dana Thomas’s manager, McGrory proposed to begin a Performance Improvement Program (PIP). She objected and complained to the Vice President for Human Resources. She objected because she believed it was not warranted; she believed his increasing micromanagement and criticism of her work performance was based on “sexual orientation and/or gender discrimination and harassment” as an openly gay female, which she had announced to her coworkers in an e-mail on November 10, 2008 stating that she had married despite the Proposition 8 prohibition. Additionally, she alleged she had witnessed him In addition to McGrory's criticism of her work and abilities, Thomas claimed she had witnessed McGrory “telling off-color jokes in the presence of groups, which indicated his lack of good judgment and sensitivity to those of other cultures.

The employer’s investigator determined that McGrory had not harassed or discriminated against her, but determined McGrory had violated the company’s policies on Sexual Harassment and Business/Personal Ethics, both of which prohibit making jokes or remarks based on race or sex, which witnesses corroborated, and he admitted to that. This and other misconduct continued, and his employment was terminated.

The employer also reprimanded a male subordinate employee who had also told inappropriate jokes and lied as a witness during the investigation.

Litigation:

· He alleged his termination violated various public policies, among other things:

· being male,

· participating in an employer's internal investigation, and

· he was defamed when the company’s Vice President of Human Resources disclosed to another employee why was fired.

· Court disposition and reasoning:

· he was an at will employee who could be fired at any time for any reason, or no reason, so long as it wasn’t an illegal reason – “No inference of discrimination can reasonably be drawn from the mere lack of conclusive evidence of misconduct by the employee.”

· Not a “protected witness” – the company’s internal investigation was not a “proceeding under this part” as referenced in FEHA – i.e. participating in the internal investigation was not a protected activity.

· As a supervisor, he failed to fully cooperate in the investigation and apparently lied – so termination of his employment for such misconduct is lawful – the FEHA “does not shield an employee against termination or lesser discipline for either lying or withholding information during an employer's internal investigation of a discrimination claim. In other words, public policy does not protect deceptive activity during an internal investigation. Such conduct is a legitimate reason to terminate an at-will employee.”

· Legitimate reason to fire – there is “no authority requiring an employer to retain an at-will employee until his conduct creates civil liability.”

· No discrimination against men:

· he had no evidence to support this claim, 

· there was male witness who was not disciplined,

· the investigator made no anti-male comments,

· there was no statistical evidence that the company exhibited a bias against male employees,

· he criticized the investigator’s decision to believe the female witnesses and disbelieve the men, but even if the investigator made the wrong decision, there was no evidence that her choice was made due to a gender bias – “There is no evidence of express antipathy to males, no evidence of disparate discipline, indeed nothing more than rank speculation that the investigator was biased against males,” – “No reasonable inference of a discriminatory motive can be drawn from this evidence.”

· No defamation. Though it is possible for a company to defame an employee in connection with an investigation or termination, a legal defense called “privilege” is difficult to overcome:

· California Civil Code section 47. A communication is privileged if made: “In a communication, without malice, to a person interested therein, (1) by one who is also interested, or (2) by one who stands in such a relation to the person interested as to afford a reasonable ground for supposing the motive for the communication to be innocent, or (3) who is requested by the person interested to give the information.”

· This defense applies to statements by management and coworkers to other coworkers explaining why an employer disciplined an employee.

· There was no proof that the employer made malicious comments about the reason for termination of his employment.

· There was no evidence that management believed otherwise when stated he was terminated for not cooperating.

· There was no other evidence from which to infer that the statements regarding the reason for termination was made with malice. 

Litigation: social media, cell phones, text messages, cloud-based storage, electronic discovery (e-discovery), EEOC misconduct, failed to comply with court order, special master, sanctions, Federal Rule of Civil Procedure (FRCP) 16(f)
Title VII: women, gender discrimination, harassment
Jurisdiction: Colorado federal trial court

EEOC v. The Original HoneyBaked Ham Co. of Ga., Inc., (U.S.D.C.CO., 2/28/13); 2012 U.S. Dist. LEXIS 160285 [enhanced lexis.com version]; ©2013 Littler Mendelson P.C. article at http://www.littler.com/publication-press/publication/eeoc-sanctioned-failing-produce-class-claimants-social-media-esi-and-o.

This notice is for litigators. Essentially, the EEOC changed its position on complying with the order of the trial judge and failed to follow the e-Discovery process. This misconduct would have cost the employer more money, and it filed a motion for sanctions. The court found that though it was not quite bad faith, it delayed the proceedings and created unfair expense for the employer. Read the informative Littler Mendelson article for the details - March 18, 2013 EEOC Sanctioned for Failing to Produce Class Claimants' Social Media ESI and Other e-Discovery Misconduct, by Angelo Spinola, Danielle Kitson, Paul Weiner, and Katherine Hinde. 

Title VII, Title IX, New York State Human Rights Law (NYSHRL): litigation, sexual harassment, prompt remedial action, retaliation – timing – knowledge – adverse employment action decision, evidence – McDonnell Douglas – pretext, summary judgment
Jurisdiction: 2nd Circuit, New York state law

Summa v. Hofstra Univ., No. 11-1743 (2nd Cir., 2/21/13); http://www.ca2.uscourts.gov/decisions/isysquery/a6793313-c7d8-4706-a027-714c56f481a0/1/doc/11-1743_opn.pdf#xml=http://www.ca2.uscourts.gov/decisions/isysquery/a6793313-c7d8-4706-a027-714c56f481a0/1/hilite/ [enhanced lexis.com version].

Lauren E. Summa, graduate student alleged sexual harassment by football players, and retaliation by her employer.

Summary by the appellate court panel:

Lauren E. Summa appeals from a memorandum, order, and judgment of the United States District Court for the Eastern District of New York (William D. Wall, M.J) granting summary judgment in favor of defendants Hofstra University, David Cohen, and Melissa Connolly, and dismissing in its entirety Summa’s suit claiming sexual harassment and retaliation in violation of Title VII of the Civil Rights Act of 1964, Title IX of the Education Amendments of 1972, and corresponding provisions of the New York State Human Rights Law. We hold that Summa presented evidence sufficient to survive summary judgment with respect to her retaliation claims but not her harassment claim.

Prompt remedial action saved the university from liability for the discrimination claims. However, the court found she had shown sufficient evidence of pretext in her adverse employment action retaliation claims to proceed to trial:

· he timing of the subsequent adverse employment actions, and

· knowledge by decisionmakers of her complaints.

Title VII: race, disparate treatment, hostile work environment, adverse employment action. employment terminated, wrongful termination under state law, allegations of unsatisfactory work performance, collective bargaining agreement (CBA), arbitration, evidence - McDonnell Douglas, increased scrutiny
Jurisdiction: 10th Circuit, New Mexico state law

Ortega v. Qwest Corporation, No. 12-2112 (10th Cir., 3/19/13); http://www.ca10.uscourts.gov/opinions/12/12-2112.pdf [enhanced lexis.com version].

This is a case for litigators to review for analysis and reasoning. A summarized by Judge Baldock:

Daryl Ortega worked as a Network Technician for Qwest from July 1998 until he was terminated in November 2009.Qwest terminated Mr. Ortega for unsatisfactory performance after Mr. Ortega allegedly threatened a third-party contractor at Qwest’s office in Taos, New Mexico. Mr. Ortega’s union challenged the termination under the Collective Bargaining Agreement (CBA), but the termination was upheld after the grievance went to arbitration. Mr. Ortega ultimately filed a complaint against Qwest and Steve Kaminski, his direct supervisor. He alleged that he was discriminated against on the basis of race resulting in disparate treatment and a hostile work environment and that he was retaliated against for reporting an incident of racial discrimination. He also alleged that he was wrongfully terminated in violation of state law. 
* * *
On appeal, Mr. Ortega argues generally that the district court erred in granting summary judgment because there are triable issues of fact in dispute. We have reviewed the record, the briefs, and the relevant legal authority under a de novo standard of review, see Maestas v. Day & Zimmerman, LLC , 664 F.3d 822, 826 (10th Cir. 2012), and we agree with the district court’s cogent and well-reasoned analysis. Accordingly, for substantially the same reasons as articulated by the district court in its Memorandum Opinion dated June 6, 2012, we affirm. 
FMLA: litigation, outsourcing leave determinations and approvals, third party administrator (TPA), case managers, 29 CFR 825.106(b)(2), tortious interference with contract, principal and agent, additional medical information and clarification

Jurisdiction: Illinois federal trial court

Arango v.Work & Well, Inc., Sysco Chicago, Inc. and Does 1-50, No. @@ (U.S.D.C.N.D.IL, 3/15/13); Memorandum Opinion and Order link located at Justicia with a URL link to the PDF file of the case: http://docs.justia.com/cases/federal/district-courts/illinois/ilndce/1:2011cv01525/253208/205/ [enhanced lexis.com version].

An employer contracted with a case management company to handle its FMLA obligations. The federal trial court ruled that there was liability for requiring an employee to provide more medical information than is required in the FMLA medical certification and clarification process. 

Summary by the court:

In 2010, when plaintiff was working for Sysco, he requested a twelve-week leave pursuant to the Family Medical Leave Act (“FMLA”). Defendant Work & Well, Inc. was Sysco’s FMLA leave administrator. Plaintiff alleges that defendant wrongly told Sysco that he was not entitled to the last six weeks of leave he requested, and Sysco terminated him as a result. In the sole remaining claim in this suit, plaintiff alleges that defendant is liable for tortious interference with his contractual relationship with Sysco. Both parties have filed motions for summary judgment pursuant to Federal Rule of Civil Procedure 56. For the reasons set forth below, the Court denies the motion.
Background:
· Luis Arango claims he submitted medical certification supporting his need for FMLA leave from November 22 through January 15.

· Apparently, the TPA neither clarified the certification or otherwise questioned its validity, but rather accepted the certification and allowed him only four weeks of leave through December 18.

· For the remaining half of his requested leave, he was told it would be extended only if he provided additional supporting medical information.

· Arango did not, and his employment was terminated.

Memorandum Opinion and Order:

· His FMLA claim was dismissed because the court ruled it could not be raised against the TPA.  His request for a class action was dismissed.

· However, his attorney had also pleaded the legal theory of tortious interference with contract [i.e., the plaintiff alleges that the defendant's wrongful conduct intentionally caused the end of a business relationship that otherwise would have continued.]

[Note: Another possible legal theory of liability might be that of principal and agent, i.e., when a person company or entity is retained to do something for another person company or entity, both the principal and the agent can be liable if the agent does something wrong.]
Title VII, Colorado Anti-Discrimination Act (CADA): discrimination, retaliation, summary judgment
Jurisdiction: 10th Circuit

Luke v. Hospital Shared Services, Inc., No. 12-1219 (10th Cir., 3/20/13); http://www.ca10.uscourts.gov/opinions/12/12-1219.pdf [enhanced lexis.com version].

Summary judgment dismissal affirmed in this case of misconduct on the job:

This is a suit for discrimination and retaliation under Title VII of the Civil Rights Act of 1964 and the Colorado Anti-Discrimination Act (CADA). Sally Luke appeals from an entry of summary judgment in favor of her former employer, Hospital Shared Services (HSS). We affirm.
FMLA: leave, retaliation, summary judgment
Jurisdiction: 10th Circuit

Gebhardt v. Exide Technologies, No. 12-3117 (10th Cir., 3/20/13); http://www.ca10.uscourts.gov/opinions/12/12-3117.pdf [enhanced lexis.com version].
Michael Gebhardt sued his former employer Exide Technologies, claiming that he was discharged in retaliation for filing a workers’ compensation claim and for taking leave under the Family and Medical Leave Act (FMLA), 29 U.S.C. §§ 2601-2654. The district court granted summary judgment in favor of Exide. We have jurisdiction under 28 U.S.C. § 1291 and affirm.
Investigation lead to discharge of Gebhardt for committing three “Dischargeable Type Offenses” set forth in the Exide Employee Handbook: personal conduct (which includes disorderly, immoral, or indecent conduct), disorderly conduct, and safety. 
FLSA: workweek, uncompensated time over 40 hours,  meal breaks – before and after shifts – training time, auto-deduction policies, overtime – gap time, collective action, health care facilities

Jurisdiction: 2nd Circuit, New York

Lundy v. Catholic Health Sys., No. 12-1453 (2nd Cir., 3/1/13); 

http://www.ca2.uscourts.gov/decisions/isysquery/bec2283b-fa0d-4c7a-abae-4c779d7d5e18/1/doc/12-1453_opn.pdf#xml=http://www.ca2.uscourts.gov/decisions/isysquery/bec2283b-fa0d-4c7a-abae-4c779d7d5e18/1/hilite/ [enhanced lexis.com version].   
The FLSA doesn’t apply to gap time that is otherwise compensated, such as by contractual agreement, collective bargaining, etc. Read the case (31 pages) for all of the details relating to both federal and New York state law; however, the most important point is about gap time:

The FLSA claim for “gap-time” pay (i.e., for unpaid hours below the 40-hour overtime threshold) was dismissed--with prejudice--on the ground that FLSA does not permit gap-time claims when the employment contract explicitly provides compensation for gap time worked. 

Good explanatory article from Littler Mendelson, P.C., 3/11/13: http://www.littler.com/publication-press/publication/second-circuit-rejects-flsa-gap-time-claims-and-explores-flsa-pleading.

FLSA: litigation, applicability of Act, overtime, employees or independent contractors, subpoenas – agency request for production of documents – definite or indefinite, sovereign immunity – ultra vires – lack of statutory authority, congressional grant of investigatory authority

Jurisdiction: 10th Circuit

CSG Workforce Partners, LLC, et al. v. Cynthia C. Watson, Regional Administrator of the Wage and Hour Division, U.S. Department of Labor, No. 12-4027, and Hilda Solis, Secretary of Labor for the United States Department of Labor, v. CSG Workforce Partners, LLC, et al. No. 12-4028 (10th Cir., 3/7/13); http://www.ca10.uscourts.gov/opinions/12/12-4027.pdf [enhanced lexis.com version].

At issue was the investigatory authority of these governmental agencies to subpoena or request documents – wage and hour records – to determine if the FLSA had been, and was continuing to be, violated. This case is primarily of interest to litigators and is not briefed. As summarized by the Judge Hartz of the appellate court:

In these appeals, consolidated for disposition, appellants seek review of two district court judgments. In Case No. 12-4027, appellants contest the district court’s dismissal of their action for lack of jurisdiction. In Case No. 12-4028, appellants seek reversal of the district court’s order granting the United States Department of Labor’s petition for the enforcement of an administrative subpoena related to its investigation of appellants’ compliance with the Fair Labor Standards Act. We have jurisdiction under 28 U.S.C. § 1291 and affirm both judgments.
Wage and Hour: class action, minimum wage, piece-work, piece-rate-paid, waiting time, Labor Code section 203, subdivision (a)
Jurisdiction: California

The California 2nd District Court of Appeal affirmed that piece-rate-paid employees are entitled to separate hourly pay for their time spent waiting between tasks (“waiting” time for the next vehicle to work on). The plaintiffs were a class of 108 automotive service technicians who worked for Downtown LA Motors, LP (DTLA), a Mercedes-Benz dealership.  

Gonzalez v. Downtown LA Motors, LP., No. B235292 (Cal.App.2nd, 3/6/13, unpublished); http://www.courts.ca.gov/opinions/nonpub/B235292.PDF [enhanced lexis.com version]. 
In this wage and hour class action, the issue presented is whether California’s minimum wage law requires an employer that compensates its automotive service technicians on a “piece-rate” basis for repair work must also pay those technicians a separate hourly minimum wage for time spent during their work shifts waiting for vehicles to repair or performing other non-repair tasks directed by the employer. The employer contends it was not required to pay the technicians a separate hourly minimum wage for such time because it ensured that a technician’s total compensation for a pay period never fell below what the employer refers to as the “minimum wage floor” — the total number of hours the technician was at work during the pay period (including hours spent waiting for repair work or performing non-repair tasks), multiplied by the applicable minimum wage rate. The employer did so by supplementing a technician’s pay, if necessary, to cover any shortfall between the technician’s piece-rate wages and the minimum wage floor.

The trial court concluded that the employer’s method of compensation violated the minimum wage law because California law does not allow an employer to avoid paying its employees for all hours worked by averaging total compensation over total hours worked in a given pay period. The trial court cited Armenta v. Osmose, Inc. (2005) 135 Cal.App.4th 314 (Armenta ), as support for its ruling. 

We too find the court’s reasoning in Armenta to be persuasive. Applying that reasoning here, we conclude that class members were entitled to separate hourly compensation for time spent waiting for repair work or performing other non-repair tasks directed by the employer during their work shifts, as well as penalties under Labor Code section 203, subdivision (a). We therefore affirm the judgment.
ADA: essential functions, tardiness, reasonable accommodation, interactive process, fact-specific inquiry required, adjust work schedule, flex-time, summary judgment for employer reversed, accumulating (banking) time
Jurisdiction: 2nd Circuit

McMillan v. City of New York, No. 11-3932, (2d Cir., 3/4/13/); ; http://www.ca2.uscourts.gov/decisions/isysquery/3f46845d-34b9-4bfe-a310-843375c1a2c8/1/doc/11-3932_opn.pdf#xml=http://www.ca2.uscourts.gov/decisions/isysquery/3f46845d-34b9-4bfe-a310-843375c1a2c8/1/hilite/; http://www.employmentlawmatters.net/uploads/file/3-4-13%202dCir-flextime=%20attendance%20not%20essential.pdf [enhanced lexis.com version].
Additional facts were needed on the issue of whether physical presence and arrival at work at a consistent time are essential functions of this employee’s job. When analyzing a disabled employee’s request for accommodation, an employer ought to gather and be able to effectively present factual, statistical, or narrative evidence about a proposed accommodation in order to sufficiently determine whether it would create an undue hardship if it were to attempt to effectively accommodate the employee in a fair and reasonable manner.

Background:

· Rodney McMillan’s schizophrenia can be managed with calibrated medication.

· He worked as a case manager for ten years with the City of New York’s Human Resources Administration, and since 1997, he worked as a case manager for the HRA Community Alternative Systems Agency, which job consists of home visits, processing social assessments, and meeting with clients on a daily basis in the Agency’s office.

· The Agency’s flex-time policy requires 35 hours of work each week:

· Arrival time is between 9:00 and 10:00 a.m. (an employee is not considered late until 10:15 as an allowance for having to wait for an elevator),

· Lunch break is an hour.

· Departure time is between 5:00 and 6:00 p.m.

· Tardiness can be either approved or disapproved by a supervisor.

· If approved, an employee may use sick leave or other accumulated time, such as additional hours worked so that time missed can fill out the workweek. If there isn’t any such time accumulated or the employee doesn’t want to use accumulated time, then there is no pay for the time missed.

· His medication causes him to be drowsy and slow in the morning, thus often being tardy, and there was no dispute that is caused by his treatment.

· Over about a period of 10 years, his tardiness was either explicitly or implicitly approved.

· Beginning in 2008, his supervisor, Loshun Thornton, at the direction of her supervisor Jeanne Belthrop, refused to approve any more of his tardiness.

· He then requested a later arrival time to avoid adverse employment action, which was refused:

· A later start time meant he would have to work after 6:00 p.m., after which no supervisors were present.

· His suggestion of working through the lunch hour was rejected.

· May 2009 – he was fined eight days’ pay for tardiness.

· December 2009 – additional adverse employment action was recommended because of his “long history of tardiness”, the City recommended terminating his employment, but later reduced the recommended adverse action to a 30-day suspension without pay.

Litigation:

· He used on an allegation of the ADA, contending that his requested accommodations were reasonable because:

· he often worked past 7:00 p.m.,

· the office is open until 10:00 p.m., and

· he could arrive late and still work the required 35 hours a week.

· Summary judgment dismissal was granted to the employer by the trial judge because the court ruled was “required to give considerable deference to the employer’s judgment” as to whether timely arrival at work was an essential function of a particular job.

· Reversed on appeal:

· Though a “timely arrival is normally an essential function,” the trial court failed to conduct a “fact-specific inquiry” into his situation, but merely assumed that his job required at least seven hours of work each day and that the work could not be successfully performed by accumulating (banking) time on some days to cover tardiness on others.

· Further, the appellate court noted:

· on numerous occasions his tardiness had been allowed for years without discipline, and

· the City allows flex-time hours and regularly permits employees to “bank” time to cover certain late arrivals,

· all of which undermine the City’s assertion that it would have been an undue hardship to grant his request for modified work hours.

Wage and Hour: voluntary payments, Wage Act litigation nor precluded
Jurisdiction: Massachusetts

Dixon vs. City of Malden, No. SJC-11137 (3/4/13); http://www.socialaw.com/slip.htm?cid=21948&sid=120 [enhanced lexis.com version].

After the city terminated his employment, he sued for damages for violating of the Wage Act, alleging he had not been paid for accrued vacation time. This case may be of value in other jurisdictions as persuasive authority.

IRELAND, C.J.:

We transferred this case from the Appeals Court on our own motion to consider whether undifferentiated gratuitous weekly payments made by the city of Malden (city) to the plaintiff, Gary Dixon, after he was discharged covered his claim for unpaid vacation days under G. L. c. 149, §§ 148, 150 (Wage Act). The plaintiff appeals from a judgment of the Superior Court dismissing his claim against the city. He asserts that a Superior Court judge erred in dismissing his claim under the Wage Act for vacation pay, costs, attorneys' fees, and treble damages on the ground that, although the manner of the payments violated the express language of the Wage Act, the city nevertheless compensated the plaintiff. Because we conclude that the city could not cast those payments as vacation pay after the fact and that the plaintiff is entitled to recover his vacation pay in addition to costs and attorneys' fees, we remand the case to the Superior Court for entry of a judgment consistent with our opinion.

FMLA, ADA: no obligation to provide light duty

Jurisdiction: 7th Circuit

James v. Hyatt Regency Chicago, No. 12-1511 (7th Cir., 2/13/13); http://www.ca7.uscourts.gov/tmp/QA0MX2O4.pdf [enhanced lexis.com version].
Neither act requires an employer to create a position for an employee, such as provide light duty work to an individual who is unable – with or without accommodation – to return to the essential functions of his job.

Background:

· March 2007 – Carris James, banquet steward, was punched in the eye during an incident not related to work and suffered a retinal detachment for which he underwent surgery in the following month.

· Human resources provided him information about FMLA leave.

· His physician, Dr. Scott, stated he could return to “light duty” on May 10, but did not state for how long.

· April 25 – he requested FMLA leave, which was applied retroactively to include his previous related absences.

· May 9 – he gave his employer additional documentation indicating he was “unable to work in any capacity.”

· Subsequently he received disability benefits based upon that information – “unable to    work in any capacity”.

· May 11 – he submitted a medical certification stating that his condition could possibly lead to permanent incapacity.

· His 12 weeks of FMLA ended on July 13, 2007. However, the collective bargaining agreement provided job-protected leave for up to one year from his original absence.

· August – he submitted various pieces of documentation, including one release stating that though  “visually impaired”, he could return to work – but documentation from Dr. Scott continued to state he was incapable of working in any capacity.

· September 25 – he faxed a note yet another physician stating he could return to work with lifting and bending restrictions, but those restrictions would have precluded him from returning to the banquet steward position.

· At this point his employer attempted to contact him for additional information, but no clarification was provided until January 2008, when Hyatt’s Workers Compensation and Safety Manager sent a letter directly to Dr. Scott, enclosing a return to work certification form, as well as a job analysis for the banquet steward position. Dr. Scott responded that James could return to work, but could not complete any task that required better than 20/200 vision. Hyatt then met with James and scheduled a return to work in the same position, shift, and seniority level as before his medical leave.

Appellate opinion: His claims of FMLA interference and ADA failure to accommodate were dismissed by the trial court, which the appellate court affirmed: 

1. The FMLA states that “if an employee cannot perform an essential function of [his] original position because of a physical or mental condition, the employee has no right to restoration to a different position under the FMLA.” [Note: Though the FMLA requires an employer to return an employee to either the position held at the time the FMLA leave began or to an “equivalent” position, it neither:

a. requires an employer to restore an employee to a light duty position (which clearly isn’t equivalent) nor 

b. allows just returning before to the expiration of the allowed leave time.]

2. Concerning his ADA claim of failure to accommodate him, it noted his visual impairment had been accommodated beginning in 1985.

3. Finally, these factors were important to the court:

a. his “conditional” and contradictory releases being provided by him,

b. his application for disability benefits on the ground that he unable to work in any capacity, and

c. not providing sufficient information for the company to understand the true nature of his condition, or to formulate or implement a reasonable accommodation. [Note: The accommodation process must be interactive and done in good faith.]
Class action: erroneously certified , reversed and decertified based on Dukes v. Walmart
Jurisdiction: 9th Circuit

Wang v. Chinese Daily News, No. 08-55483 (9th Cir., 3/4/13);

http://cdn.ca9.uscourts.gov/datastore/opinions/2013/03/04/08-55483.pdf [enhanced lexis.com version].
SOX, Wrongful Discharge: separate actions, not mutually exclusive, one does not bar the other

Jurisdiction: Washington

McEuen v. Riverview Bancorp, Inc., No. C12-5997 (U.S.D.C.WA.W.D., 2/21/13); Jackson Lewis article at http://www.jacksonlewis.com/resources.php?NewsID=4403; and The Columbian newspaper article at http://www.columbian.com/news/2012/dec/12/ex-riverview-worker-files-14m-suit/ [enhanced lexis.com version].

A federal Sarbanes-Oxley suit did not bar the former bank auditor’s claim for wrongful termination – public policy reasons for the two claims for relief are separate.

PDLL, CFRA, FEHA: pregnancy leave, no cap on length, statutory interpretation, reasonable accommodation

Jurisdiction: California

Sanchez v. Swissport, Inc., No. B237761 (Cal. Ct. App., 2/21/13); Jackson Lewis article at http://www.jacksonlewis.com/resources.php?NewsID=4400; http://www.thoitslaw.com/resources/Sanchez%20v.%20Swissport.PDF [enhanced lexis.com version].

The California Pregnancy Disability Leave Law allowance of four months of pregnancy leave has been ruled to be the beginning of the leave allowed, not the limit of it, and more leave possibly might be available under the California Fair Employment and Housing Act. Practitioners need to read the article and the case for details, as well as remain alert to any possible further appeal.

INTRODUCTION

In a case of first impression, we are asked to determine whether an employee who has exhausted all permissible leave available under the Pregnancy Disability Leave Law (PDLL), Government Code section 12945, may nevertheless state a cause of action under the California Fair Employment and Housing Act (FEHA), section 12900 et seq. The superior court concluded that appellant, disabled by a high-risk pregnancy, failed to state a claim under the FEHA because her employer had granted her the maximum leave provided under the PDLL before terminating her due to her failure to return to work. We conclude the allegations in appellant’s first amended complaint (FAC) are sufficient to state a prima facie case under the FEHA for employment discrimination. Accordingly, we reverse the superior court’ order dismissing the FAC.

Title VII: litigation, sexual harassment, settlement, "reasonable" fees and costs, fee obligation not specified, Federal Rule of Civil Procedure 68 – offer of judgment, employer must pay attorney fee

Jurisdiction: 7th Circuit

Juana Sanchez v. Prudential Pizza, No. 12-2208 (7th Cir., 3/4/13); http://media.ca7.uscourts.gov/cgi-bin/rssExec.pl?Submit=Display&Path=Y2013/D03-04/C:12-2208:J:Hamilton:aut:T:fnOp:N:1093013:S:0 [enhanced lexis.com version].

This opinion distinguishes between ordinary contracts to settle and offers of judgment made under Rule 68, which is a very important distinction. The dispute arose because the settlement offer did not address attorney fees. Had it been an ordinary settlement offer outside of Rule 68, the plaintiff probably would not have been able to collect attorney fees and costs because that wasn’t covered – parties to a contract omit terms at their peril. However because it was a Rule 68 offer of judgment, different legal analysis applied:

· After the “settlement”, the plaintiff sued for $140,000 in attorney fees. The trial judge reasoned that Title VII allows plaintiffs to recover attorneys' fees and said, "This court believes that costs and fees were specifically addressed by the terms of the offer of judgment.”

· The appellate court also ruled in her favor and remanded [returned] the case the trial judge to determine "reasonable" fees and costs. According to the appellate panel, under Rule, which governs certain settlement offers, parties making offers must be clear about what they are offering, and it wasn’t clear if the offer of judgment included fees and costs:

Once more we must teach defendants making Rule 68 offers to be specific and clear in their offers. Any ambiguities will be resolved against them.

* * *

Prudential Pizza’s offer was silent as to costs and fees. Pursuant to Webb and Nordby, we resolve the ambiguity against the offeror. Sanchez is entitled to attorney fees and costs under the Rule 68 offer she accepted. The judgment of the district court denying fees and costs is reversed and the case is remanded for an appropriate award of attorney fees and other costs, and for further proceedings  consistent with this opinion.

FMLA: a great collection of 2012 case briefs

American Bar Association, Section of Labor and Employment Law, Committee on Federal Labor Standards Legislation, 2013 Midwinter Meeting Report of 2012 Cases

Submitted by: Subcommittee on the Family and Medical Leave Act

http://www.fmlainsights.com/2013%20FMLA%20report%20%28ABA%29.pdf 
Brief description of the contents of the PDF file:

· page 1: list of contributors

· pages i-xi: Table of Contents

· pages 1-290: case briefs and citations

ADA: random alcohol testing, job-related, consistent with business necessity, mandatory for safety sensitive positions
Jurisdiction: U.S.D.C.W.D.PA

Equal Employment Opportunity Commission v. United States Steel Corporation, et al., Civil Action No. 10-1284 (U.S.D.C.W.D.PA, 2/20/13); http://www.employmentandlaborinsider.com/Blog.2.22.13.USSteel.pdf [enhanced lexis.com version].

This a trial court case, and orders and judgments of a trial court are binding only on the parties involved in the litigation. That means that it is not controlling law on anyone else, i.e. it is not binding precedent or controlling law on anyone else. Also, it may be appealed and produce a different result. However, it is briefed here so that litigators and human resources practitioners can be aware of it and benefit from the reasoning of the trial judge – which makes good sense.

A steel mill coke plant is a dangerous place where materials heated to intensely high temperatures, and safety certainly seems job-related and a matter of business necessity [“coke” is a special kind of coal used in manufacturing steel]. Conducting random alcohol tests on probationary employees at a coke plant is a sensible safety policy [and probably also an OSHA concern]. The trial judge ruled that the employer had the right under the ADA to conduct random alcohol tests on probationary employees at a coke plant, and it granted summary to the company in a class action filed by the EEOC. The "job related and consistent with business necessity" standard applies in ADA situations when an employer requires a current employee to undergo medical examination, and probationary employees fall into that category.

[Note: In Delgado, a worker was horribly burned in a smelter disaster and died three weeks afterwards. In deciding whether his widow’s claim was to be for workers’ compensation benefits or a wrongful death tort claim, an implied consideration was that such a workplace is very dangerous. Delgado v. Phelps Dodge Chino, Inc., 2001-NMSC-034, 131 N.M. 272, 34 P.3d 1148; http://www.supremecourt.nm.org/pastopinion/VIEW/01sc-034.html; http://law.justia.com/cases/new-mexico/supreme-court/2001/c58e.html [enhanced lexis.com version]. Thus, high danger and safety concerns probably are important factors in examining ADA issues of "job related and consistent with business necessity".]

NLRB: Unfair settlement challenged and rejected

Jurisdiction: All (potentially)

Michels Corporation, 30-CA-081206 (12/19/12, unpublished)

The settlement agreement in this case was rejected, primarily because it did not meet the standards set forth in Independent Stave Co., 287 NLRB 740 (1987) [enhanced lexis.com version]. The Agreement stated:

· the employer was to:

· pay $7,500 to the former employee and 

· provide him with a neutral employment reference, and

· the employee agreed not to seek reinstatement or apply for future employment with the employer.

· Further:

· The settlement agreement contained a broad confidentiality provision to “keep the terms of this Agreement strictly confidential and will not communicate or disclose to any other person, natural or otherwise, except as required by law, the contents of any term or provision contained herein or any other aspect of this agreement between the parties”, and

· It provided neither

· a notice-posting provision nor

· provision for reinstatement of the employee.

This Jackson Lewis law firm article explains the case and the history and reasoning: http://www.jacksonlewis.com/resources.php?NewsID=4383.

WARN: 60-day layoff-notice requirement, abrupt adverse employment action, unforeseen business circumstances, bankruptcy, compliance not required

Jurisdiction: 5th Circuit

Angles v. Flexible Flyer Liquidating Trust, No. 12-60242 (5th Cir., 2/11/13); http://www.ca5.uscourts.gov/opinions%5Cunpub%5C12/12-60242.0.wpd.pdf; 2013 U.S. App. LEXIS 2850 [enhanced lexis.com version].

The company experienced a number of problems that converged with other adverse factors to force unforeseen closure of the plant:

· it had been struggling for a long time,

· it had to recall a large number of go-karts,

· a purchaser deferred an order of swing sets, and

· a large payment for another transaction was withheld, etc.

FLSA: overtime exemption, automobile-dealership service writers and service advisors, §13(b)(10)(A) definition of "salesman, partsman, or mechanic"

This narrow area of wage and hour law is not briefed, but an informative article can be found at: http://www.wage-hour.net/post/2013/02/25/Courts-Arent-Buying-USDOL-Service-Writer-Service-Advisor-Comments.aspx.

ADEA: unclear reason for adverse employment action, termination of employment – fired or resigned, McDonnell Douglas, pretext, material fact issues – summary judgment inappropriate

Jurisdiction: 3rd Circuit

Burton v. Teleflex Incorporated, et al., No. 11-3752 (3rd Cir., 2/20/13); http://www.ca3.uscourts.gov/opinarch/113752p.pdf [enhanced lexis.com version]
Summary by the appellate court:
Appellant Mary Burton (“Burton”) alleges that her employer, Teleflex Inc. (“Teleflex”), terminated her employment in violation of the Age Discrimination in Employment Act (ADEA), 29 U.S.C. § 621 et seq., and Title VII of the Civil Rights Act of 1964 (Title VII), 42 U.S.C. § 2000e et seq. Burton also alleges various state law discrimination, contract, and tort claims against Teleflex. Teleflex claims that it did not terminate Burton’s employment, but that she in fact resigned her position. The United States District Court for the Eastern District of Pennsylvania granted summary judgment in favor of Teleflex on Burton’s discrimination claims, finding that Burton had resigned, and that even if she had not, she could not demonstrate that Teleflex’s purported justification for sending her the letter “accept[ing her] resignation” was pretextual. The District Court also granted summary judgment to Teleflex on all of Burton’s state law claims. Because the record clearly demonstrates that a dispute of material fact exists as to whether Burton resigned or was terminated, we vacate the District Court’s grant of summary judgment on Burton’s discrimination claims and breach of contract claim. We affirm the grant of summary judgment on Burton’s claims for breach of the covenant of good faith and fair dealing, wrongful interference with contractual relations, and defamation. 
FMLA: employee failed to provide medical certification within 15 days, ignored two extensions, lack of diligent good faith effort, 29 CFR 825.305(b), adverse employment action, no interference, no retaliation, rights and responsibilities
 Jurisdiction: 1st Circuit

Citations and URL links:

· Brookins v. Staples Contract & Commercial Inc., NO. 11-11067-RWZ (U.S.D.C.MA, 2/12/13) [enhanced lexis.com version]
· FMLA regulation: 29 C.F.R. § 825.305(b) [annotated lexis.com version]
· Explanatory article:http://www.fmlainsights.com/certification/employees-lack-of-diligence-in-obtaining-timely-medical-certification-destroys-her-fmla-claim/
Recent amendments to FMLA regulations set forth both rights and responsibilities of both employees and employers, both of whom owe each other a duty of good faith and diligence, and this case demonstrates the need for training in policies and practices and in rights and responsibilities of all concerned.

Ronita Brookins’ job was to review customer orders for credit card fraud.  Over a period of years she suffered from breast cancer, was off from work for several years, and after she returned she had a series of questionable unexcused absences for which she was in jeopardy of being fired. When questioned about her absences and other problems of deficient performance, she stated the cancer had recurred and that many of the absences were for treatment of that. Staples apparently gave her the benefit of the doubt, but required her to provide medical certification within 15 calendar days as required by FMLA regulations. She failed to do that, and then she was given a 7-day extension, and then another 7 days. After about a month without required FMLA medical certification, her employment was terminated because of unexcused absences in violation of written company policy. The federal trial judge dismissed her case in a Memorandum of Decision filed on February 12, 2013.

Title VII: race, religion, gender discrimination, hostile work environment, retaliation, and constructive discharge, performance deficiencies, better-qualified person selected, appeal dismissed
Jurisdiction: 10th Circuit

Paige v. Donovan, No. 12-1014 (10th Cir., 2/19/13); http://www.ca10.uscourts.gov/opinions/12/12-1014.pdf [enhanced lexis.com version].

Her appeal was denied for failure to comply with procedures and for failure of proof, and the judgment of the district court was affirmed. This case doesn’t deal with new concepts, is primarily of interest to litigators, and therefore isn’t briefed, though one may read it if interested.

Credit checks: hiring, pre-employment credit check, race, disparate impact, lack of valid scientific evidence    

Jurisdiction: Northern District of Ohio, Eastern Division, No. 1:10 CV 2882

The controlling law of this federal trial court case is limited to the parties to the litigation, but its legal reasoning is persuasive and could be valuable in other jurisdictions. Read this informative article from The Delaware Employment Law Blog, Lauren E.M. Russell, Associate, Young, Conway, Stargatt & Taylor, LLP: http://www.delawareemploymentlawblog.com/2013/02/give-me-some-credit-eeoc-credit-check-case-dismissed.html. Case URL link: 

http://www.employeescreen.com/iqblog/wp-content/uploads/EEOC-v.-Kaplan.pdf.

This Memorandum of Opinion and Order provides twenty-three pages of detailed legal analysis. Essentially, the EEOC case was dismissed by summary judgment:

· The federal trial court first excluded the expert witness testimony offered by the EEOC as scientifically unsound (expert witness testimony is essential in disparate impact cases, because they rise and fall on the percentage of job applicants from a given classification as compared to the percentage of hires in the same classification).

· Absent any statistical evidence demonstrating an adverse impact caused by the use of credit checks, the EEOC's case had to be dismissed.

Title VII: gender, deficient performance, policy violations, Performance Improvement Plan (PIP), adverse employment action, two reasons for termination, retaliation

Jurisdiction: 6th Circuit

Jones v. St. Jude Health S.C., Inc., No. 11-4211 (6th Cir., 11/8/12); http://www.ca6.uscourts.gov/opinions.pdf/12a1162n-06.pdf [enhanced lexis.com version].

Cheryanne Jones was terminated for a couple of reasons: performance problems and violation of company policy, and the adverse employment action decisions were made independently by two different supervisors. The appellate court found the performance decision somewhat suspect, but not the policy violation adverse employment action. When there is more than one reason for an adverse employment action, be clear in each case how each reason is involved in the entire situation.

FEHA [similar to ADA]: Cal. Government Code § 12940(a)(1), arthritis, broken foot, extended absence from work, no reasonable accommodation available, employment terminated while on leave for reason other than medical leave
Jurisdiction: 9th Circuit

Lawler v. Montblanc North America, LLC, No. 11-16206 (9th Cir., 1/11/13); http://cdn.ca9.uscourts.gov/datastore/opinions/2013/01/11/11-16206.pdf [enhanced lexis.com version].

This case decided on California law also might be of value as persuasive authority in other jurisdictions because of the similarity of applicable portions FEHA to ADA concepts.

Cynthia Lawler, manager, suffered from arthritis and her physician recommended part time work, and she requested accommodation. The human resources director responded by letter requesting a written note from the physician detailing :

1) the nature, severity and duration of her impairment;

2) the activities the impairment limits;

3) the extent to which the impairment limits her ability to perform those activities; and

4) what, if any, accommodation can be provided that would enable her to perform the essential functions of her position.

Complications arose:

· Before being able to obtain that written information she fell and broke her foot, and her physician recommended a month off from work.

· At the end of the month she presented another medical note stating she would need to be off from for an additional three months.

· The human resources direct wrote to her physician listing her job duties and asking whether the company could provide any reasonable accommodation that would permit her to resume being regularly present at the store and performing her duties.

· The response from her physician a few weeks later stated that she could not work during the three month period.

· A week later the human resources director called to inform her that the company was terminating her employment, and then followed up with a letter stating:

As we advised you in our email of July 29, 2009, it is essential for a boutique manager to be in regular attendance at the boutique. Nevertheless, you have been absent since September 5, 2009, and your doctor has advised that you are unable to return to work until early January 2010. Because we must have a manager in the Valley Fair boutique, we must replace you.

Ms. Lawler then sued alleging violations of the California Fair Employment and Housing Act (“FEHA”),disability discrimination, retaliation, and harassment, among other things.

Summary judgment dismissal was affirmed:

· She was found to be completely disabled and unable to work.

· Section 12940(a) of FEHA prohibits an employer from discharging a physically disabled employee because of that employee’s physical disability, but  An employer may lawfully discharge an employee who “is unable to perform his or her essential duties . . . even with reasonable accommodations.” Cal. Gov’t Code § 12940(a)(1). In order to establish that a defendant employer has discriminated on the basis of disability in violation of FEHA, the plaintiff employee bears the burden of proving he or she was able to do the job, with or without reasonable accommodation.”

· Lawler was not able to do the job, regardless of accommodation because she was completely disabled from working since October 2009.

· The retaliation and harassment claims were also dismissed because. Montblanc had a legitimate business reason for terminating her – it needed a store manager during the busy season and there was no indication that she could return to work. Also, she provided no evidence that the company had a discriminatory motive for the termination her employment, and it had a legitimate business reason.

FMLA: termination of employment after leave, adverse employment action, discovery of misconduct close to taking FMLA leave, falsified delivery times, violation of company policy, similarly situated male employee treated the same
Jurisdiction: 4th Circuit

Laing v. Federal Express Corp., No. 11-2116 (4th Cir., 1/9/13); http://www.ca4.uscourts.gov/Opinions/Published/112116.P.pdf [enhanced lexis.com version].

· Cynthia Laing , delivery driver, fell during work, injured her knees, and required surgery. Around that time her supervisor had become concerned with her efficiency – perhaps she was falsifying her delivery times, and the issue was referred to human resources for investigation. 

· Before that investigation began, she scheduled her surgery, and her request for approximately 9 weeks of FMLA leave was approved.

· When she returned to work after her FMLA leave, she was called into her supervisor’s office and management notified her that she was being investigated for falsifying her delivery times.

· She was suspended pending the investigation.

· Three weeks later her employment was terminated because the company had determined that she had violated company policy.

Her suit alleged retaliation for exercising her right to take FMLA leave –contending that the charges against her were phony and  were a pretext for retaliation for taking leave.

· The federal district court granted the employer’s motion for summary judgment dismissal.

· The appellate court affirmed the summary judgment:

· The FMLA prohibits retaliation – employers cannot use taking FMLA leave as a negative factor in employment actions.

· However, the court noted that proving FMLA retaliation is similar to proving discrimination under Title VII of the Civil Rights Act of 1964, i.e., an employee  must show a discriminatory motive.

· The court found no evidence of discriminatory intent.

· She claimed that when she requested her leave, a supervisor told her “We’ll do our best to keep your job open for you.” The court found that this statement does not show animus against her because of her FMLA leave. “If anything, it suggests exactly the opposite.” 

· The employee also brought up a joke that another supervisor made that management was “going to do everything we can to get rid of your route while you’re gone. Just kidding.”

[Stupid jokes in the workplace – this calls for some special attention – which the appellate court provided:

To begin with, there is a danger in allowing law to squeeze all informality from workplace interactions: every offhand expression of attempted humor need not plant the seed for a discrimination suit. While some such remarks may be hurtful and decidedly not funny, neither should a worksite become a dour place to be.]

· Finding no evidence of discrimination, the court said the supervisor “never suggested that Laing's route might be changed because she was taking FMLA leave, rather than for some other, lawful reason.” Rather, the court found the company’s reasons for firing her were legitimate – Fed Ex had a strict no tolerance policy when it came to falsifying route times, and it also had documented numerous instances where the employee had apparently violated the policy.

· Further, the court noted the fact that the same Fed Ex managers had terminated another employee for the same offence five months earlier, and that employee had not taken FMLA leave, which indicated it had consistently applied discipline for this type of violation.

FEHA: legitimate mixed-motive – denial of damages, back pay, and reinstatement

Jurisdiction: California Supreme Court

Harris v. City of Santa Monica, No. S181004, (Cal.Sup.Ct., 1/7/13); http://www.courts.ca.gov/opinions/documents/S181004A.PDF [enhanced lexis.com version].

Welcome clarity comes from this decision – the “mixed-motive” defense applies to employment discrimination claims under the California Fair Employment and Housing Act (FEHA). When an employee demonstrates that unlawful discrimination was a substantial motivating factor in a challenged adverse employment action, and the employer proves that it would have made the same decision absent such discrimination, a court may not award damages, back pay, or reinstatement.

Background:

· Hired by the City of Santa Monica as a bus driver trainee, Wynona Harris had a “preventable accident” in which she cracked the glass on the bus’s back door.

· She was promoted to probationary part-time driver after completing her training, and during that period Harris was involved in a second “preventable accident” – sideswiping  a parked car.

· Later she reported late to work and received her first “miss-out” – defined in the city’s job performance guidelines as a driver’s failure to give his or her supervisor at least one hour’s notice that the driver will not be reporting to an assigned shift. 

· A month later she received a written performance evaluation covering her first three months as a probationary driver that stated ,“further development needed.”

· Next month she had another miss-out that she attributed as the stress from attending her daughter’s juvenile court hearing that day that caused her to forget to notify the dispatcher that she would be late for her shift. Bob Ayer, the transit services manager, investigated the circumstances, reviewed her personnel file, and told the bus company’s assistant director that Harris was not meeting the city’s standards for continued employment.

· Shortly thereafter she told her supervisor that she was pregnant.

· Four days later, her employment was terminated.

Litigation:

She sued the city violated FEHA’s prohibition against sex discrimination by firing her for being pregnant.

· Trial court:

· The city contended she was fired for poor job performance, and it requested the court to instruct the jury with a mixed-motive instruction:

If you find that the employer‘s action, which is the subject of plaintiff‘s claim, was actually motivated by both discriminatory and non-discriminatory reasons, the employer is not liable if it can establish by a preponderance of the evidence that its legitimate reason, standing alone, would have induced it to make the same decision.

· The trial judge refused to give this instruction, and instead instructed the jury that the city should be held liable if her pregnancy was a “motivating factor/reason for [her] discharge.”

· The jury found in favor of Harris and awarded her more than $300,000 in damages.

· California Court of Appeal:

· It relied on prior appellate cases holding that the mixed-motive instruction is consistent with California law but,

· It held that there was substantial evidence to support the jury verdict that she was fired because of pregnancy discrimination. 

· California Supreme Court:

· When a jury finds that unlawful discrimination was a substantial factor motivating an employee’s termination, the employer is “entitled to demonstrate that legitimate, nondiscriminatory reasons would have led it to make the same decision at the time” and

· if the employer succeeds in proving that it would have made the same decision, the court held, it will not be liable for damages, back pay, or reinstatement. 

· But do be aware that it noted that the employee may be entitled to declaratory or injunctive relief, where appropriate, as well as attorneys’ fees and costs.

[Comment: This case illustrates the importance of critical analysis in sorting through all that is presented in litigation in order to arrive at a correct result – somewhat like not getting lost in the woods. Much like the recent Lucasfilm case, this Harris case aids a judge or jury in getting to the point, perhaps like this – After all of the testimony and exhibits and perhaps some strong emotional factors, here is what to focus on when sorting through all of that to reach legal conclusion.]

Title VII: evidence – expert testimony – sex stereotyping, summary judgment requirements, burden of proof – McDonnell Douglas test – proving pretext requires “an overwhelming merit disparity” when comparing qualifications
Jurisdiction: 10th Circuit

Conroy v. Vilsack, No. 11-4091 (10th Cir., 2/11/13); http://www.ca10.uscourts.gov/opinions/11/11-4091.pdf [enhanced lexis.com version].

This 43-page case is primarily of interest to litigators, which they may wish to read at the URL link cited above. Basically, Laura Conway failed to prove she was qualified for the job posted by the Forest Service and that discrimination was the reason for not gaining the new position. Of general interest, however, is this quote from pp.16-17 and 20 of the opinion where the appellate court stated that seldom ought it to second-guess management decisions about qualifications for a job:

Ms. Conroy first contends that she was more qualified than Mr. Hager such that the Forest Service’s failure to select her evinces pretext. It is true that “[w]e will draw an inference of pretext where ‘the facts assure us that the plaintiff is better qualified than the other candidates for the position.’” Santana v. City & Cnty. of Denver, 488 F.3d 860, 865 (10th Cir. 2007) (quoting Jones v. Barnhart, 349 F.3d 1260, 1267 (10th Cir. 2003)). However, we will not draw that inference based upon “minor differences between plaintiff’s qualifications and those of successful applicants”; rather, there must be “an overwhelming merit disparity.” Id. (quoting Bullington v. United Air Lines, Inc., 186 F.3d 1301, 1319 (10th Cir. 1999), overruled on other grounds by Nat’l R.R. Passenger Corp. v. Morgan, 536 U.S. 101 (2002)) (internal quotation marks omitted). Ms. Conroy has failed to make that showing. 

* * *

Thus, we conclude that Ms. Conroy’s arguments concerning alleged merit disparities fail to raise a “genuine doubt about [the Forest Service’s] motivation” in selecting Mr. Hager. Santana, 488 F.3d at 866 (quoting EEOC v. Horizon/CMS Healthcare Corp., 220 F.3d 1184, 1200 (10th Cir. 2000)) (internal quotation marks omitted).

FLSA: collective action, FRCP Rule 23 class action decertified

Jurisdiction: 7th Circuit

Espenscheid v. DirectSat USA, No. 12-1943 (7th Cir., 2/4/13); http://www.ca7.uscourts.gov/tmp/PQ0LAWZK.pdf; http://articles.law360.s3.amazonaws.com/0412000/412668/directsat.pdf; 2013 U.S. App. LEXIS 2409 [enhanced lexis.com version].

[Note This 2/4/13 decision replaces the earlier one of 8/6/12.] 

Litigators will need to review this case to determine how it might affect collective action cases, even those in other federal appellate circuits. Though the U.S. Supreme Court case of Dukes v. Wal-Mart isn’t mentioned, its reasoning is applied in Espenscheid. As expressly stated by Judge Posner, 

. . . despite the difference between a collective action and a class action and the absence from the collective-action section of the Fair Labor Standards Act the kind of detailed procedural provisions found in Rule 23, there isn't a good reason to have different standards for the certification of the two different types of action. . . . 

He noted that simplification is favored in the law and that one of the intentions of both FLSA collective actions and Rule 23 class actions is to promote efficiency. However, as litigators know, unless there are common issues of law and fact, a group of cases cannot be tried together. 

ADA, Discovery: essential functions of the job, reasonable accommodation, videotape demonstration, litigation discovery, trade secrets, confidentiality

Jurisdiction: U.S.D.C.N.D.MS

Morton v. Cooper Tire & Rubber Co., (N.D. Miss. Dec. 10, 2012); http://scholar.google.com/scholar_case?case=3162916611358184033&q=Morton+v.+Cooper+Tire+%26+Rubber+Co.&hl=en&as_sdt=2,32&as_vis=1; article at http://www.noncompetereport.com/2013/02/11/limited-inspection-videotaping-and-photography-of-machine-subject-to-protective-order-permitted-over-trade-secrets-objection/ [enhanced lexis.com version].

The litigation dispute was whether an employee with a prosthetic leg was denied an accommodation that the employer believed was unreasonable, i.e., breaks that were too long. As part of gathering evidence for his case, the employee wanted to photograph and videotape the machine and the process, and the employer contended that would disclose trade secrets and confidential company information. The trial judges’ Memorandum Opinion and Order is another “training manual” with detailed reasoning of a balanced resolution that can be helpful to litigants on both sides of such a matter.

FMLA: authorized FMLA leave, Mexico vacation pictures on Facebook

Jurisdiction: Federal trial court, Eastern Division of Michigan

Lineberry v. Richards, No. 11-13752 (E.D. Mich. Feb. 5, 2013).

http://www.scribd.com/doc/125223684/Lineberry-v-Richards-FMLA-Honest-Belief [enhanced lexis.com version].
The lesson in this case is aptly described in the tags above, and the article posted by Molly DiBianca on February 12, 2013, in The Delaware Employment Law Blog make five thoughtful points worth reading: http://www.delawareemploymentlawblog.com/2013/02/posting-vacation-pics-on-facebook-while-on-fmla-is-a-bad-idea.html.
ADA: rarely performed job function, an essential function is an essential function even though it is seldom needed, non-essential functions

Jurisdiction: 6th Circuit
Wardia v. Department of Juvenile Justice, No. 12-5337 (6th Cir. Jan. 3, 2013); http://www.ca6.uscourts.gov/opinions.pdf/13a0010n-06.pdf [enhanced lexis.com version].
After neck surgery John Wardia’s permanent impairment was such that he was not allowed by his physician to perform physical restraints required on occasion by a Youth Worker, which was an essential function of the job, and his ADA claim failed. An essential function remains essential, even though it may rarely be needed.

Also see Wilkerson v. Shinseki, No. 09-8027 (10th Cir., 6/2/10); 606 F.3d 1256; 2010 U.S. App. LEXIS 11135, 109 Fair Empl. Prac. Cas. (BNA) 660;93 Empl. Prac. Dec. (CCH) P43,904; http://www.ca10.uscourts.gov/opinions/09/09-8027.pdf [enhanced lexis.com version], earlier in this collection – 338 pound man and ladders limited to 300 pounds safe weight.

Arbitration: scope of arbitration, subsequent litigation [underlying issues of: 20-year employee, formal reprimand, failure to follow security standards, adverse employment action – salary decrease – withholding salary increase – demotion – suspension without pay, hostile work environment, retaliation, arbitration]
Jurisdiction: New Mexico

Horne v. Los Alamos Nat'l Sec., L.L.C., No. 33,135, slip op. (N.M.Sup.Ct. 1/31/13); http://www.nmcompcomm.us/nmcases/nmsc/slips/SC33,135.pdf; 
http://www.nmcompcomm.us/nmcases/NMSCSlip.aspx.

The employee arbitrated and the litigated, and in the litigation he attempted to raise issues in the litigation that had been resolved in the arbitration.

BOSSON, Justice:

{1} This case arises from an employee grievance at Los Alamos National Laboratory (LANL), operated by Los Alamos National Security, LLC. After succeeding in arbitration, the employee, John Horne, filed a lawsuit in state district court in 2008, in which he alleged more expansive claims arising out of the same subject matter covered in the arbitration agreement. LANL objected, claiming that it should not have to defend against claims that either were subject to arbitration or were waived by the arbitration agreement. Accordingly we discuss the consequences that follow when an employee voluntarily contracts to arbitrate grievances and what the employee must do to preserve a subsequent lawsuit if that is his intention. In this case we side with the district court’s ruling in favor of LANL, and in so, doing reverse the Court of Appeals.

* * *

 {8} Ultimately, the arbitrator awarded Horne “all wages and benefits lost as a result of discipline in connection with this matter” as well as attorney’s fees. The arbitrator also directed LANL “to restore any loss of rights which Mr. Horne may have sustained as a result of the unfounded ‘infraction’ and the adverse personnel action arising from the report of the infraction.” Apparently satisfied with the award, Horne did not move to vacate or modify the award under the New Mexico Uniform Arbitration Act. See NMSA 1978, § 44-7A-24 & -25 (2001) (permitting a party to petition the court for modification of an arbitration award on certain limited grounds).

{9} Nearly ten months later, on December 12, 2008, Horne filed a lawsuit against LANL and against individual laboratory employees alleging eight claims. Horne’s complaint alleged: (1) retaliation under the New Mexico Fraud Against Taxpayers Act, (2) breach of contract, (3) breach of implied covenant of good faith and fair dealing, (4) intentional infliction of emotional distress, (5) constructive discharge, (6) tortious interference with existing contractual relations, (7) civil conspiracy, and in the alternative, (8) prima facie tort. Horne sought both compensatory and punitive damages as well as equitable relief and attorney’s fees.  

{10} LANL responded in district court with a motion to dismiss or in the alternative for summary judgment. LANL argued that the claims in Horne’s lawsuit fell within the scope of the arbitration agreement, observing that the facts and underlying subject matter of Horne’s arbitration agreement were substantially the same as the facts and subject matter alleged in support of Horne’s lawsuit. LANL argued for dismissal of the lawsuit because Horne had an obligation to contest or move to vacate the arbitration award pursuant to the requirements of the Uniform Arbitration Act. Persuaded by LANL’s argument, the district court found that “Horne entered into an arbitration agreement that waived his right to seek judicial relief for the claims set forth in this lawsuit.” The district court granted LANL’s motion for summary judgment and dismissed the case with prejudice. See Rule 1-056(C).

{11} Horne appealed. In a memorandum opinion, the Court of Appeals reversed the district court.

{12} Although we agree with much of the Court of Appeals’ legal discussion, we disagree with the result. For the following reasons, we conclude that Horne—as the party seeking to litigate despite both an agreement to arbitrate and an arbitration in fact—was obliged to obtain a scope-of-arbitration ruling first from the arbitrator. Because Horne never obtained such a ruling, the district court correctly awarded summary judgment to LANL.

Evidence: destroyed, “adverse inference instruction”
Jurisdiction: 8th Circuit [and many other jurisdictions]

Hallmark Cards, Inc. v. Murley, No. 11- (8th Cir. Jan. 15, 2013); http://www.ca8.uscourts.gov/opns/opFrame.html [enhanced lexis.com version].

If a party has destroyed evidence relevant to a case, the trial court may instruct the jury that it is allowed to infer that such evidence was unfavorable to that party. This is now the law in the 8th Circuit.

Two things to bear in mind:

· If a hold order has been issued by a court or government agency, promptly take all necessary steps to obey it and preserve the evidence.

· Even if one has not been issued, and litigation or agency action might come up, promptly take all necessary steps to preserve the evidence.

In these situations, the employer’s technology department or service needs to copy such evidence to a secure place where it will neither inadvertently or intentionally be destroyed. This preservation rule is quite prevalent in most jurisdictions, and  if it isn’t, a jury may on its own to decide a bad motive because of the destruction.

Janet Murley, the defendant, destroyed computer files that were relevant to the plaintiff’s claim that she had violated a non-disclosure agreement covering trade secrets and other confidential company information.

· The trial court instructed the jury that they were allowed, but not required, to assume that the contents of the files destroyed by the defendant would have been adverse or detrimental to her.

· The appellate court ruled that the instruction was appropriate, but added that trial judges had to make express findings of bad faith and prejudice before delivering such instructions, and important findings by the trial judge are:

1) that it was done in bad faith by the party who destroyed such evidence; and

2) the other party was prejudiced by the destruction of that evidence.

NLRB: handbook policies, validity of NLRB decisions and rulings
Jurisdiction: All – at least for the foreseeable future

DirecTV U.S. Direct Holdings, LLC, 359 NLRB No. 54 (1/25/13); http://nlrb.gov/cases-decisions/board-decisions - scroll down to it.

No matter what the ultimate result might be in the NLRB case of Canning*, this DirectTV case reminds employers to review their handbooks and other workplace policies to ensure compliance with the Board's most recent interpretations of the NLRA. Recent NLRB rulings indicate a continuing effort of the Board to scrutinize employee handbooks and policies. This case indicates the Board seems to intend to ignore the D.C. Circuit's Canning opinion and continue operating with its present members. With that in mind, prudent employers ought to review their workplace policies and practices, including employee handbooks, to ensure their policies comply with the Board's most recent interpretations of the law.

[*Noel Canning, A Division of The Noel Corporation v. National Labor Relations Board, No. 12-1115 and 12-1153 (D.C. Cir., 1/25/13); http://www.cadc.uscourts.gov/internet/opinions.nsf/D13E4C2A7B33B57A85257AFE00556B29/$file/12-1115-1417096.pdf] [enhanced lexis.com version].
DirectTV had four rules: two were stated in the company's employee handbook, and two were on its intranet system. For various reasons, the Board found each provision violated the NLRA.

· Handbook policy dealing with work-related communications with outside media; Among other things, the policy expressly stated, "Do not contact the media."  The Board held that reasonable employees would construe this language as prohibiting them from communicating with the media about labor disputes. For some reason, the Board did not distinguish unprotected communications, such as maliciously false statements, when it determined this policy rule violated Section 7 of the NLRA.

· Handbook policy related to employee communications with "law enforcement": The portion of the policy in question was, "If law enforcement wants to interview or obtain information regarding a [Company] employee, whether in person or by telephone/email, the employee should contact the security department . . . who will handle contact with law enforcement agencies . . . ." The Board found employees could reasonably conclude that "law enforcement" encompassed the NLRB's own agents with the duty it is to investigate and enforce the Act. It acknowledged an employer's legitimate interest, in certain circumstances, in knowing about law enforcement agents' attempts to interview employees, but it found this interest did not support the "broadly written" prohibition in the rule.

· Intranet rule on confidentiality: The confidentiality provision instructed employees to "[n]ever discuss details about your job, company business, or work projects with anyone outside the Company" and to "[n]ever give out information about [the Company's] customers." The Board determined reasonable employees would understand this explicit prohibition on releasing information concerning the "job" or fellow employees to restrict discussion of their wages and other terms and conditions of their employment, and it ruled this provision violated employee's Section 7 rights.

· Intranet rule on company information: It prohibited employees from blogging, entering chat rooms, posting messages on public websites or otherwise disclosing "company information" that was not already disclosed as public record. Though this policy was not unlawful on its face, the Board noted the policy must be read in conjunction with the unlawful confidentiality provision in the employee handbook. It  determined that reading the two policies in together would created an understanding that the intranet policy would prohibit disclosure of "employee records," which would include information concerning their own or fellow employees' wages, discipline, and/or performance ratings. Once again, it ruled this provision violated the NLRA.

SOX: Sarbanes-Oxley, whistleblower protected activity, "definitively and specifically", relating to one of the categories of unlawful acts n 18 U.S.C. Section 1514A

Jurisdiction: 6th Circuit and S.D.N.Y. conflict

There are conflicting opinions about what "definitively and specifically" relates to in the categories of unlawful acts in 18 U.S.C., §1514A. Littler Mendelsohn law firm provides a helpful discussion article at http://www.littler.com/publication-press/publication/no-longer-black-and-white-definitively-and-specifically-standard-now-g.

The two cases illustrating the conflict are:

· Riddle v First Tennessee Bank, No. 11-6277 (6th Cir. , 8/31/12); http://www.ca6.uscourts.gov/opinions.pdf/12a0969n-06.pdf [enhanced lexis.com version], and

· Nielsen v. AECOM Tech. Corp., No. 12-cv-05163 (S.D.N.Y. Dec. 11, 2012); http://www.whistleblower-defense.com/files/2012/12/here.pdf [enhanced lexis.com version].    
ADEA: unwritten policy – warning, counseling and documenting, no chance to improve, evidence – “but for” age test – McDonnell Douglas test - “cat’s paw”, insufficient evidence for a reasonable juror to infer age discrimination – no issue of material fact, summary judgment denied
Jurisdiction: 10th Circuit
Braun v. St. Pius Parish, No. 11-5157 (10th Cir., 2/4/13); http://www.ca10.uscourts.gov/opinions/11/11-5157.pdf [enhanced lexis.com version].
Martha Lou Braun’s age discrimination case failed for a number of reasons, among which were:

· She failed the “but for” test, i.e., insufficient evidence for a reasonable factfinder to conclude, based on a preponderance of the evidence, that age was the “but for” cause of the decision to not renew her teaching contract – “to succeed on a claim of age discrimination, a plaintiff must prove by a preponderance of the evidence that her employer would not have taken the challenged action but for the plaintiff’s age”.

· She failed in part two of the McDonnell Douglas test – though she had established a prima facie case of discrimination, in the second step the defendants had proffered a legitimate, nondiscriminatory reason for not renewing her contract, namely, parental complaints.

· Finally, Braun pointed to the school principal’s failure to follow his own unwritten policy of informing teachers of parental complaints and giving a teacher a chance to improve  [the warning, counseling and documenting procedure to help an employee to improve his or her performance]. This case  falls into a category of employment matters that this court [and most, if not all, others] will not second-guess management “even if it seems in hindsight that the action taken constituted poor business judgment.” The court said its role is to prevent intentional discriminatory hiring practices, not to act as a ‘super personnel department.’” 

Public Sector: Fourteenth Amendment, at-will employment, construing – contract – handbook – ordinances – statutes, claim of property right to position rejected, summary judgment in favor of city
Jurisdiction: 10th Circuit

Webster v. City of Bixby, No. 11-5143 (10th Cir., 2/5/13) ; http://www.ca10.uscourts.gov/opinions/11/11-5143.pdf [enhanced lexis.com version].

This case involves specific facts limited to unique circumstances in dealing with a Fourteenth Amendment claim of a property right or interest in a city government position. Summary by the court:

In his suit against the City, Webster claimed, in relevant part, it had: (1) deprived him of his procedural due process in violation of the Fourteenth Amendment; and (2) failed to pay accrued vacation and sick time in violation of the Okla. Stat. Ann. Tit. 40, §§ 165.1 et seq. The City moved for summary judgment on both claims. Webster filed a cross motion for partial summary judgment on the due process claim. The district court concluded Bixby’s city charter did not vest a property interest in Webster’s Assistant City Manager position and he remained an at-will employee as set forth in the City’s employee handbook. It also determined the City properly paid Webster’s accrued vacation and sick leave based on his salary as Code Enforcement Officer.

Title VII: religion, flu vaccination, vegan, healthcare worker, refusal, adverse employment action

Jurisdiction: Ohio federal trial court

Chenzira v. Cincinnati Children's Hospital Med. Ctr., No. 1:11-CV-00917 (U.S.D.C.S.D.W.D.OH, 12/27/12); http://www.scribd.com/doc/124024384/Chenzira-v-Cinccinnati-Children-s-Hosp-Med-Ctr [enhanced lexis.com version].

Akile S. Chenzira, employed for ten years as a healthcare worker, refused a required influenza vaccination on religious grounds, stating she is a vegan.

· Her contention was that she refused on religious and political grounds because she is a vegan and does not ingest any animal or animal by-products.

· Her employer moved to dismiss the complaint on the grounds that veganism is not a true religion but rather a dietary preference or social philosophy.

The trial judge denied that motion on the grounds that she might be able to establish that veganism meets the requirements of a religious belief for purposes of Title VII's anti-discrimination provisions, which might be:

· Inquiry needs to be made about whether this is a demonstrable true belief based on religious grounds, which is her burden of proof [and advice of counsel would be prudent]; also check this Jackson Lewis article: http://www.jacksonlewis.com/resources.php?NewsID=4372.

· Is refusal of a flu shot by an employee of ten years serious enough action to warrant an adverse employment action, in this case termination of her employment?

· Was there any reasonable accommodation, bearing in mind that for religious grounds, the standard is more relaxed than for disability?
NLRB: recess appointments, validity of decisions, constitutional law
Jurisdiction: Could turn out to be extensive in nature and extent

Noel Canning, A Division of The Noel Corporation v. National Labor Relations Board, No. 12-1115 and 12-1153 (D.C. Cir., 1/25/13); http://www.cadc.uscourts.gov/internet/opinions.nsf/D13E4C2A7B33B57A85257AFE00556B29/$file/12-1115-1417096.pdf [enhanced lexis.com version].
Canning challenged recess appointments by President Obama to the NLRB, among other things, and the D.C. Circuit held that the recess appointments were unconstitutional. The effect of that could be invalidation of at least dozens, if not hundreds, of Board rulings.

Specifically, the court ruled that President Obama violated the Constitution last year when he bypassed the Senate by appointing three members of the National Labor Relations Board during what he declared was the recess of the Senate:

· The President filled the NLRB vacancies on Jan. 4, 2012, when Congress was on an extended holiday break.

· During the break, Republican lawmakers gaveled in for a few minutes every three days for the purpose of preventing the President from making recess appointments.

· The President contended that pro forma sessions were a sham — some of which lasted less than a minute.

· The D.C. Circuit Court of Appeals not only rejected that argument:

· it went on to find that under the Constitution, a recess occurs only during the breaks between formal year-long sessions of Congress, not merely any informal break when lawmakers leave town, and

· it also held that presidents can bypass the Senate only when administration vacancies occur during a recess.

Clearly, this case will ultimately wind up in the United States Supreme Court. For human resources and employment law professionals and practitioners, this puts the validity of a huge number of NLRB rulings in question. 

Trade Secrets: New Federal Law Increases Trade Secret Protection, by David Dubberly: http://www.nexsenpruet.com/publications-690.html.

Jurisdiction: All

Under the 1996 Economic Espionage Act (EEA) it is a federal crime to knowingly misappropriate a trade secret “related to or included in a product that is produced for or placed in interstate or foreign commerce." However, last year the 2nd Circuit narrowly interpreted the EEA in a criminal case to apply only when a trade secret relates to products a company sells, not to products it uses internally [underlining added].* A new law, the Theft of Trade Secrets Clarification Act (TTSCA), amends the EEA so that it now covers a trade secret “related to a product or service used in or intended for use in” commerce. For example, the congressional intent of the TTSCA for the amended EEA was to protect services as well as products, and trade secrets such Goldman’s internal source code, though not for sale, was part of a trading system used in interstate commerce. This legislative clarification of both internal and external trade secrets now forecloses contentions in civil cases that the criminal case could be persuasive authority to limit the application of the EEA application in trade secrets to only what is used outside of a company. 

* http://www.ca2.uscourts.gov/decisions/isysquery/7fbd49df-5d51-4d61-bd39-b02b8c8fbbe1/1/doc/11-1126_complete_opn.pdf#xml=http://www.ca2.uscourts.gov/decisions/isysquery/7fbd49df-5d51-4d61-bd39-b02b8c8fbbe1/1/hilite/  [enhanced lexis.com version]
ADA, FMLA: discrimination, hostile work environment, knowledge and/or actions by supervisor, adverse employment action, prompt remedial action, retaliation, McDonnell Douglas test
Jurisdiction: 10th Circuit

Benavides v. City of Oklahoma City, No. 12-6107 (10th Cir., 1/23/13); http://www.ca10.uscourts.gov/opinions/12/12-6107.pdf [enhanced lexis.com version].

This is another extensively detailed discussion of facts and law. Essentially, Benavides’ case failed to survive summary judgment because of his weak evidence and of his failure to raise an issue in the trial court; if a plaintiff doesn’t raise and issue at trial it usually cannot be raised on appeal. Consequently, summary judgment dismissal ordered by the trial court was affirmed.

Title VII: sexual harassment, retaliation, and constructive discharge, resignation, hostile work environment, severe, pervasive, elements of proof, McDonnell Douglas
Jurisdiction: 3rd Circuit

Mandel v. M&Q Packaging Corp., No. 11-3193 (3d Cir. Jan. 14, 2013); http://www.ca3.uscourts.gov/opinarch/113193p.pdf [enhanced lexis.com version].  
This twenty-four page opinion provides a good review and interesting discussion of the interrelationship of sexual harassment, retaliation, and constructive discharge from the perspective of the 3rd Circuit. The key question is what legal relief, if any, might there be for a boss calling an employee a bitch in a meeting. This case is partially briefed here for major discrimination points, so reading the entire opinion is recommended to study the entire discussion of the applicable law and why the appellate court remanded [returned] the case to the trial court for further action.

ROTH, Circuit Judge:

Shannon J. Mandel appeals the final judgment of the District Court entered on July 25, 2011, following the grant of summary judgment in favor of defendant M&Q Packaging Corporation. For the reasons that follow, we will affirm the judgment of the District Court with respect to the retaliation claims, the PHRA claims, and the Title VII sex discrimination claims. We will reverse the District Court’s grant of summary judgment on the Title VII hostile work environment and constructive discharge claims and remand the case for further proceedings in accordance with this opinion. 

Factual background by the court [edited for easier reading]:

· Shannon J. Mandel was hired on October 25, 1996, as an Inside Sales and Customer Relations Coordinator.

· In the following context of her allegations, perhaps the single word “bitch” was the final straw in a history of pervasive conduct throughout her employment from October 25, 1996, to May 23, 2007-- she appears to have been sexually harassed and discriminated against by male managers, supervisors, and owners:

· being referred to as “woman,” “darling,” “the woman,” “fluffy,” “missy,” “hon,” and “toots”;

· having her body, clothing, and physical appearance commented on; being told that she was “foolish not to use [her] assets”;

· being told by Systems Manager David Benetz, when she asked for directions to a meeting at corporate headquarters, that “[f]or you . . . the meeting will start at my house tonight and we will conclude our part of it tomorrow morning – maybe . . . we may need to postpone the meeting with everyone else a few hours to finish up . . .”;

· being told by Quality Manager Harold Brenneman that he fantasized about her while he was having sex with his wife;

· being told in a review by Managing Director (and later President & COO) Michael Schmal that she was “too female” and “too emotional”;

· being solicited for dates by Vice President of Sales Curt Rubenstein even after she told him she was not interested;

· being told to clean the bathroom and make coffee when male employees were not asked to perform such tasks; and

· being paid less and given less vacation time than a male manager.

· April 6, 2007 – during a meeting regarding sample orders, Bachert became angry, repeatedly called Mandel a “bitch,” and screamed “shut the fuck up.” Bachert had previously referred to Mandel as a “bitch,” both in and out of her presence.

· As a result of the meeting, she resigned on May 23, 2007, by submitting a letter with two weeks’ notice to Schmal. When Mandel resigned from M&Q, she accepted a position elsewhere.

Title VII sexual harassment:

· Limitation of actions – 300 days in cases of “discrete acts”, i.e., individually actionable, such as adverse employment actions consisting of termination, failure to promote, denial of transfer, or refusal to hire.

· However [edited for easier reading], under the continuing violation doctrine, discriminatory acts that are not individually actionable may be aggregated to make out a hostile work environment claim:

1) Such acts “can occur at any time so long as they are linked in a pattern of actions which continues into the applicable limitations period” and a court may consider “entire scope of a hostile work environment claim . . . so long as any act contributing to that hostile environment takes place within the statutory time period”.

2) A hostile work environment claim “is composed of a series of separate acts that collectively constitute one ‘unlawful employment practice’” and “cannot be said to occur on any particular day.” 

3) To allege a continuing violation, the plaintiff must show that all acts which constitute the claim are part of the same unlawful employment practice and that at least one act falls within the applicable limitations period. A plaintiff must show that at least one act occurred within the filing period and that the harassment is “more than the occurrence of isolated or sporadic acts of intentional discrimination” – and permanency [continuation] of conduct is not required.

· Hostile work environment defined:

1) Title VII prohibits sexual harassment that is “sufficiently severe or pervasive to alter the conditions of [the plaintiff’s] employment and create an abusive working environment.” 

2) To succeed on a hostile work environment claim [plus constructive discharge], the plaintiff must establish that:

1) the employee suffered intentional discrimination because of his/her sex,

2) the discrimination was severe or pervasive,

3) the discrimination detrimentally affected the plaintiff,

4) the discrimination would detrimentally affect a reasonable person in like circumstances, and

5) for a claim of constructive discharge, the existence of respondeat superior liability  [respondeat superior is a legal doctrine which states that, in many circumstances, an employer is responsible for the actions of employees performed within the course of their employment.]

· Severe or pervasive: To determine whether an environment is hostile, a court must consider :

1) an analysis of the totality of the circumstances, including

2) the frequency of the discriminatory conduct;

3) its severity;

4) whether it is physically threatening or humiliating, or a mere offensive utterance; and

5) whether it unreasonably interferes with an employee’s work performance.

6) The analysis must concentrate not on individual incidents, but on the overall scenario.

· Detrimentally Affected: An objectively reasonable person in her place might be offended by the alleged incidents.

· An employer’s liability for a hostile work environment claim depends on whether the harasser is the victim’s supervisor or coworker.

· Proof [McDonnell Douglas]: A plaintiff must first establish by a preponderance of the evidence a prima facie case of discrimination, which means that a plaintiff must show that:

1) s/he is a member of a protected class,

2) s/he was qualified for the position s/he sought to attain or retain,

3) s/he suffered an adverse employment action, and

4) the action occurred under circumstances that could give rise to an inference of intentional discrimination” 

. . . before it can proceed further

Constructive discharge: To establish a constructive discharge, she must show that “the employer knowingly permitted conditions of discrimination in employment so intolerable that a reasonable person subject to them would resign.” An objective test is required and thus an employee’s subjective perceptions of unfairness or harshness do not govern a claim of constructive discharge. In determining whether an employee was forced to resign, the court considers a number of factors, including:

1) whether the employee was threatened with discharge,

2) encouraged to resign, demoted, subject to reduced pay or benefits, involuntarily transferred to a less desirable position, subject to altered job responsibilities, or given unsatisfactory job evaluations.

Retaliation: Lost for a failure of proof.

And so, back to the trial court.
Union: Collective Bargaining Agreement (CBA), arbitration, composition of bargaining unit, subject to arbitration, managerial status; grievance procedure
Jurisdiction: 10th circuit

Communication Workers of America v. Avaya, Inc., No. 11-1470 (10th Cir., 9/11/12); http://www.ca10.uscourts.gov/opinions/11/11-1470.pdf [enhanced lexis.com version].

Proper classification of employees is essential in determining who is to be included in a proposed bargaining unit, and who is not. In this case the key issue was who determines that, the arbitrator or a court. When courts determine if parties to a CBA have consented to submit a dispute to arbitration, they are not to rule on the merits of the dispute, i.e., the underlying claim – the substance of the disagreement.

Introduction by the appellate court:

Avaya Inc. (“Avaya”) appeals from the district court’s ruling compelling arbitration of its labor dispute with the Communication Workers of America (“CWA”) over the legal status of a class of Avaya employees called “backbone engineers.” The union views the backbone engineers as non-represented “occupational” employees and legitimate objects for its organizing campaigns, while Avaya sees them as managers outside the scope of the company’s labor agreements. CWA contends the parties’ collective bargaining agreement (“CBA”) requires any dispute over the status of backbone engineers to be resolved in arbitration. Avaya maintains the parties did not consent to arbitrate the status of its backbone engineers and accuses CWA of trying to unilaterally enlarge the CBA to encompass disputes over company management. Having reviewed the CBA and the evidence submitted to the district court, we agree with Avaya’s position and reverse the district court’s order compelling arbitration. 

Appellate court:

· Language of the bargaining agreement did not clearly imply or suggest that:

· the parties intended for arbitrators to decide issues about whether to arbitrate or

· to disputes about the interpretation and application of the agreement.

· The parties did not agree to submit the issue of the status of engineers because the CBA applied only to “non-management” or “occupational” workers, and the employer classified engineers as management.

Thus, it ruled:

The district court should have denied CWA’s motion to compel arbitration and dismissed the case.

For the foregoing reasons, we REVERSE the district court’s order compelling arbitration and REMAND for resolution consistent with this opinion.

Gender: discrimination, retaliation, burden of proof, “business judgment” jury instruction

Jurisdiction: California – but possibly persuasive authority elsewhere
Veronese v. Lucasfilm LTD, Nos. A129535 & A131660 (Cal. Ct. App., Dec. 10, 2012). http://www.courts.ca.gov/opinions/documents/A129535.PDF [enhanced lexis.com version].  
Litigators in jurisdictions other than California might find studying the full opinion in this case helpful for trial preparation and for drafting jury instructions. Jury sympathy and distraction seem to have been the concerns of the defendant’s attorneys, and their point was for the trial court to clearly instruct the jury on the fact that the plaintiff’s burden of proof  was on the issue illegal discrimination rather than whether the employer might have an error of business judgment. Put another way, the duty of the jurors was determine if the employer had illegally discriminated against the plaintiff – not to second-guess whether the employer’s decision was “the right thing to do”, and if they thought not, hold the employer liable for damages for the wrong reason.

Quoting from the opinion:

It Was Error to Refuse a “Business Judgment” Instruction
Lucasfilm proposed special instruction no. 9, as follows: “You may not find that Lucasfilm discriminated or retaliated against Julie Gilman Veronese based upon a belief that Lucasfilm made a wrong or unfair decision. Likewise, you cannot find liability for discrimination or retaliation if you find that Lucasfilm made an error in business judgment. Instead, Lucasfilm can only be liable to Julie Gilman Veronese if the decisions made were motivated by discrimination or retaliation related to her being pregnant.”
ADA: deaf lifeguard, essential functions of the job, assumptions, stereotypes, reasonable accommodations, otherwise qualified, summary judgment dismissal reversed

Jurisdiction: 6th Circuit

Keith v. County of Oakland, No. 11-2276 (6th Cir. Jan. 10, 2013); http://www.ca6.uscourts.gov/opinions.pdf/13a0011p-06.pdf; http://caselaw.findlaw.com/us-6th-circuit/1620278.html [enhanced lexis.com version].

Here is another valuable concise instruction “training manual” from an appellate court. Some of the major purposes of the anti-discrimination laws are to overcome stereotypes, biases, prejudices and ignorance, or as stated in the opinion, at page 10: “[t]he disability statutes were meant to counter mistaken assumptions, no matter how dramatic or widespread.” This eighteen pages of detailed facts and legal analysis are an excellent explanation the process employers ought to use in determining if a person is a qualified individual (QIWAD), with or without a disability, and if so what might be reasonable accommodation. An opinion by a physician may be insufficient because of lack of experience or expertise in vocational and occupational matters or with a particular disability in question. That aspect of the opinion seems to imply that an employer has an obligation to make at least a reasonable effort to adequately check the qualifications and experience of any expert who is relied upon to assist in determining whether a disabled individual can perform the essential functions of the job or be reasonably accommodated in a particular position. With that precautionary note in mind, it is prudent to seek expert assistance when making such decisions.

Basically, the appellate court reversed the ruling of a trial court and held that a deaf individual should be permitted to proceed to trial on his disability claim that a prospective employer discriminated against him refusing to hire him as a lifeguard.

Background:

· The county made a conditional offer of employment as a lifeguard to Nicholas Keith, who has been deaf since birth, the condition being that he pass a pre-employment physical. 

· He had passed the county's lifeguard training course and program with the assistance of an American Sign Language ("ASL") interpreter for verbal instructions.  The interpreter did not assist Keith in executing lifesaving tasks.

· The physician who examined Keith for his pre-employment physical told the county that  Keith could not function independently as a lifeguard, but that he could be a part of the lifeguard team if his deafness was "constantly" accommodated and, even then, expressed doubt as to whether the accommodation would always be adequate.

· Two members of the county's aquatic safety and risk management were consulted:

· They expressed doubt and concern over his qualifications to be a lifeguard. 

· However, like the physician, neither of them had knowledge, education, nor experience regarding the abilities of deaf people to effectively function as lifeguards.

· They did not personally meet with him or observe him functioning as one.

· Notably, the county's recreation specialist suggested possible accommodations that she believed would integrate him, but the consultants remained hesitant. 

· The county subsequently revoked Keith's offer of employment.

Litigation:

· He sued for disability discrimination under the ADA and the Rehabilitation Act.

· The trial court granted summary judgment dismissal in favor of the county.

· The appellate court reversed the district court's grant of summary judgment to the county, holding that a genuine issue of material fact existed as to whether Keith was "otherwise qualified" to be a lifeguard, with or without reasonable accommodation.

· It is unlawful under the ADA to discriminate against "a qualified individual on the basis of disability" and defines "discriminate" to include failure to provide reasonable accommodation to an otherwise qualified individual with disability unless doing so would impose an undue hardship on the employer's business.  42 U.S.C. § 12112(a), (b)(5).  "Otherwise qualified" is defined as being able to perform the "essential functions" of the job with or without reasonable accommodation.

· The issue of whether a job function is "essential" is usually a question of fact for a  jury, not summary judgment.

· The Court found a genuine issue of fact as to whether Keith was "otherwise qualified" to be a lifeguard because the decision of the county was based on insufficient expertise, whereas his evidence was based extensively on the expert testimony of individuals with knowledge, education, and experience regarding deaf lifeguards, as offered by Keith and essentially not rebutted by the county:

· Evidence showed that lifeguards adhere to a purely visual scanning methodology to identify distressed swimmers.

· He presented evidence that he could enforce safety rules around the pool because most lifeguards depend on the use of whistles combined with simple visual gestures.

· He contended he could effectively communicate in emergencies with a whistle rather than hand signal to activate an emergency action plan, which modification had been proposed by the county's recreational specialist as an improvement for everyone.

· Alternate communications were possible by using a few laminated note cards in his pocket for basic phrases, such as "I am deaf.  I will get someone to assist you.  Wait here.", and these were sufficient to respond to patrons, at least to a level considered "essential" for a lifeguard.

· Even if Keith needed accommodations to perform the essential functions of the job, he had presented evidence that those accommodations were reasonable, such as: 

· the use of the note cards,

· hand signals instead of whistles, and

· providing ASL interpreter during staff meetings or classroom instruction.

The appellate court recognized the county's valid concern that employees would have to shoulder extra duties because of Keith's disability, but held that this alone was not a sufficient reason to grant summary judgment.

· It also ordered the lower court to examine the issue of whether the county conducted an adequate "individualized inquiry" in determining whether Keith's disability disqualified him from the lifeguard position. Though it did "not disagree" that the county had made an individualized inquiry, as required by the ADA, by observing Keith during training, proposing accommodations to integrate him into the lifeguard team, and planning to hire him, it questioned "what changed" afterward.

Title VII: gender, systemic hiring discrimination, pattern-or-practice, additional discovery, attorney fee, remand
Jurisdiction: 6th Circuit

EEOC 1/17/13press release about the protracted Cintas case -- Court Denies Rehearing of Its Earlier Ruling Allowing  Systemic Hiring Discrimination Case and Overturning Award of Attorney's Fees;  Cintas CEO Likely to be Deposed; http://www.eeoc.gov/eeoc/newsroom/release/1-17-13.cfm.

Essentially, this is the second successful appellate decision for the EEOC in this matter.

Title VII, FLSA: sex-based discrimination, welcome or unwelcome attentions – unsolicited sexual comments – violent threats, retaliation, independent contractor test, overtime pay, assault and battery, intentional infliction of emotional distress, summary judgment dismissal denied

Jurisdiction: Houston,TX, federal trial court
Fontenot v. Brouillette, No 4:10-CV-01053 (U.S.D.C.TX S.D.H.D., 1/15/13); http://www.employmentandlaborinsider.com/Blog.1.18.13.Fontenot%20v.%20Brouillette.pdf [enhanced lexis.com version].

This interesting federal trial court Opinion and Order is another exceptional concise “training manual” on the topics tagged above. Reading the full thirteen double-spaced pages is definitely worthwhile.
As summarized by the federal trial judge [edited for easier reading]:
Factual Background

Plaintiff alleges the following facts supported by declarations and deposition testimony: In 2005, Fontenot began performing legal support services for Brouillette while he was a practicing attorney in Lafayette, Louisiana, and later in 2005, the two began a consensual sexual relationship. * * * In 2006, when Atinum hired Brouillette as a land manager, Fontenot continued to perform personal services for Brouillette while also beginning to work for Atinum, which paid her as an independent contractor. * * * During this time, Fontenot worked in Brouillette’s former Lafayette office, which was paid for by both Brouillette and Atinum, but two or three weeks per month Fontenot was also required to work in Houston, Texas, either at Atinum’s offices or Brouillette’s apartment. * * * Atinum provided Fontenot with computers and other equipment necessary to perform her job; Brouillette controlled her working hours, her assignments, and the manner in which she completed them. * * * Brouillette also requested that she discontinue outside work in order to focus on her work for Atinum and required her to attend Atinum meetings, classes, and social functions in Houston. * * *

In 2008, Fontenot ended her sexual relationship with Brouillette, but Brouillette continued to pursue the relationship, repeatedly making unsolicited sexual comments and sending her sexually explicit pictures and messages. * * * Brouillette also withheld her paychecks and frequently communicated with her in a threatening tone, causing Fontenot to fear for her and her family’s safety. * * * Brouillette had been physically violent with Fontenot during their relationship, and in February 2008, when she attempted to end the relationship, he became violent with her twice more, grabbing her each time and shaking her. * * * Brouillette’s sexual communications continued on almost a daily basis until Fontenot was fired in February 2009. * * * When she was fired, Brouillette told her it was because she was seeing someone else and that he had waited a year to make the firing “look legal.” 
The federal trial court found she was not an independent contractor under the well settled in the Fifth Circuit that employee status for Title VII purposes is determined by applying “the hybrid economic realities/common law control test” – essentially the right to control the ‘means and manner’ of the worker’s performance” – plus other critical factors set forth in detail in the full text of the court’s order.

Brouillette was found to have had sufficient operational control over her to be individually liable as her employer.

The assault and battery and intentional infliction of emotional distress also will be heard at trial.

Title VII: religion, job duties, schedule, Sabbath conflict, reasonable accommodation, unreasonable requests, two-part evidentiary test

Jurisdiction: 4th Circuit

EEOC v. Thompson Contracting, Grading, Paving, & Utilities, Inc., No. 11-1897 (4th Cir., 12/14/12); http://www.ca4.uscourts.gov/Opinions/Unpublished/111897.U.pdf [enhanced lexis.com version].

Under Title VII, an employee with religious restrictions that would prevent him or her from performing certain job duties can request accommodation, but the request(s) must be

· reasonable and

· not an undue hardship.

In this case the appellate court affirmed the district court’s finding and ruling  that the requested accommodations were unreasonable.

PER CURIAM:

The Equal Employment Opportunity Commission (the “EEOC”) appeals the district court’s award of summary judgment to Thompson Contracting, Grading, Paving, and Utilities, Incorporated, in these Title VII proceedings. In September 2005, the EEOC initiated this action in the Eastern District of North Carolina, alleging that Thompson Contracting had violated Title VII by failing to accommodate the Saturday Sabbath observance of a former employee named Banayah Yisrael, an adherent of the Hebrew Israelite faith who had been a dump truck driver for Thompson. The court rejected the EEOC’s claim, concluding that Thompson had not breached its Title VII obligations. See EEOC v. Thompson Contracting, Grading, Paving, & Utils., Inc., 793 F. Supp. 2d 738 (E.D.N.C. 2011). As explained below, we affirm. 

Background:

· Thompson provides grading, paving, and utility services for transportation projects in eastern North Carolina. 

· Its regular workweek is Monday through Friday, but occasionally employees were required to work on Saturday to meet project deadlines or to make up for days lost to bad weather.

· Banayah Yisrael worked for Thompson as a dump truck driver .

· His Hebrew Israelite faith observed his Sabbath on Saturday.

· After Mr. Yisrael refused to work three different Saturdays, his employment was terminated.

Litigation:

· District Court:

· The EEOC filed suit on his behalf, alleging that his employer violated Title VII by failing to provide a reasonable accommodation for Mr. Yisrael’s religious beliefs.

·  Thompson moved for summary judgment, and during the summary judgment proceedings, the EEOC proposed three possible accommodations: 

1) the company could have excused Mr. Yisrael from work on Saturdays and hired hourly contract drivers in his place, 

2) the company could have created a pool of substitute drivers from current employees in other positions, or 

3) the company could have transferred Mr. Yisrael to the general equipment operator position. 

· The district court found that none of the EEOC’s proposals were reasonable and  granted summary judgment in favor of the employer:

· It rejected the first two proposed accommodations after concluding that the employer had met its burden of showing that each would have resulted in an undue hardship on the company’s business.

· It rejected the third proposed accommodation  because it found that Thompson reasonably believed Mr. Yisrael would not have accepted such a position. 

· Appellate Court:

· Based on its previous holding in EEOC v. Firestone Fibers & Textiles Co., 515 F.3d 307 (4th Cir. 2008), when a plaintiff has established a prima facie case of religious discrimination under Title VII, the burden of proof shifts to the employer to demonstrate either:

1. it provided a reasonable accommodation for the plaintiff’s religious observances or

2. providing such an accommodation would have created an undue hardship on the employer.

Though the two prongs are “interrelated,” the Firestone court explained, “the ‘reasonably accommodate’ and ‘undue hardship’ inquiries [are] separate and distinct.” 

· In Yisrael’s case, the appellate court found that his employer had shown that the EEOC’s proposed accommodations would have created undue hardship on the company’s business, and, thus it was unnecessary to evaluate whether it had provided a reasonable accommodation. 

1.  Thompson employed only five dump truck drivers, and “[w]hen dump truck drivers were needed on a Saturday . . . it was not uncommon that all of Thompson’s dump truck drivers were deemed essential.” Excusing Yisrael from Saturday work, would have forced the company to use independent contractors, make other employees do his work, or not have had the work done at all, which “would impose more than a de minimis cost on Thompson, resulting in an undue hardship on the conduct of its business.” 

2. Creating a pool of substitute drivers who could properly fill-in for Mr. Yisrael as needed would have required Thompson to incur the cost of training employees to drive a dump truck and the expense of adding those employees to its liability insurance policies, again, this proposal also would have imposed more than a de minimis cost, and thus be an undue hardship, on Thompson.

3. The EEOC’s third proposal was unreasonable because the evidence suggested Mr. Yisrael would not have accepted a transfer to the general equipment operator position , and  “Thompson was not required to offer [Mr.] Yisrael an accommodation that, on the basis of his action, the company reasonably believed would be refused.”

CFRA: California Family Rights Act, similarity to FMLA, later denying authorization, estoppel inapplicable

Jurisdiction: California

Olofsson v. Mission Linen Supply, Inc., No. A131471 (Cal.App.4th , 12/13/12); citation to article at http://www.metnews.com/sos.cgi?1212//A131471[enhanced lexis.com version].

Problems and litigation can result when an employer grants a leave request before determining eligibility and then later denies the leave, when it as a practical matter it is too late – the employee’s mother had already undergone surgery. Even though it deals with California law, this case is a good example of also what can go wrong under FMLA. Properly training everyone in the company most likely could have avoided litigation in this situation. 

CFRA:

This act is similar to the FMLA – companies with 50 or more employees – must have worked for the company for 12 months, and must have worked at least 1,250 hours during the 12 months prior to the start of the leave – 12 weeks  of leave to eligible employees for certain qualifying events, one of which is the care of a family member with a serious health condition – and under CFRA employers must promptly respond to employee requests for leave, with an outside limit of 10 days from the date of the request.

Background:

· Lars Olofsson was a driver for Mission Linen.

· His mother had scheduled back surgery in thirty days, and he requested seven weeks of family medical leave to care for her.

· His supervisor told him to fill out a leave application and submit physician’s certification – the supervisor did not approve the leave, and explained that human resources had to authorize it.

· Seven days later he returned the  leave request forms to the payroll clerk, having checked the box indicating that he was eligible for the leave, but the clerk whited-out that check mark, explaining that the leave decision would be made by human resources.

· Sixteen days after requesting the leave, he returned a physician’s note, but wasn’t on printed letterhead of a medical entity.

· The human resources director asked that Olofsson complete the official government certificate of health care provider in order to verify the legitimacy of the physician’s note, which he did and turned in about a week later.

· During the time Olofsson was instructed to train his relief driver in case his leave was granted.

· When Olofsson turned in the medical certification, his supervisor told him that his leave request was denied because he had not worked 1,250 hours in the prior 12 months.

· By this time his mother had already had the surgery by this point, so he decided to take the time off anyway.

· When he failed to report for work, his employment was terminated.

Litigation:

· The trial court granted judgment in favor of the company because he was not eligible for the leave, and it rejected his estoppel argument [Note: Estoppel is a legal doctrine that in the employment context prevents an employer from raising a defense if it had misled the employee about his or her rights, and the employee has relied upon the employer’s misrepresentation to his or her detriment]. The employee contended that his employer misled him into believing that his leave was granted, so his mother went ahead with the surgery – it waited until after the surgery to deny the leave, and by then it was too late for the employee to reschedule his time off.

· The appellate court rejected his argument:

· It never expressly told him that his leave was granted. Rather, several times he was told that it had not been formally approved.

· Though he was asked to train his temporary replacement, the company clearly stated that was to be done only in case his leave was approved.

Based on these factors, the court found that the company did not misrepresent that the leave had been approved.

· The appellate court also rejected the his contention that the company should have told him within ten days that his leave was denied because regulations do not require an employer to grant or deny leave within ten days — they  only require the employer to “respond” within ten days and don’t specify what the response should be. The court found that the company appropriately responded by telling the employee to obtain medical certification and to fill out leave request forms, and it followed up by asking for additional medical certification because it had doubts about the physician’s original note on plain paper.

FLSA: arbitration agreements are valid for resolving claims

Jurisdiction: 8th Circuit

Owen v. Bristol Care, Inc., No. 12-1719 (8th Cir. Jan. 7. 2013); http://www.ca8.uscourts.gov/opns/opFrame.html; http://caselaw.findlaw.com/us-8th-circuit/1619996.html [enhanced lexis.com version].

The appellate court ruled that there is nothing in the FLSA that would prohibit resolving claims by arbitration.

ADEA: reduction in force (RIF), deficient performance, coaching – documented warning and counseling, adverse employment action, McDonnell Douglas test, pretext, retaliation
Jurisdiction: 10th Circuit

Rangel v. Sanofi Aventis U.S., LLC; Sanofi Aventis U.S., Inc., No. 12-3085 (10th Cir., 1/14/13); http://www.ca10.uscourts.gov/opinions/12/12-3085.pdf [enhanced lexis.com version].

This case demonstrates the value of warning and counseling employees of their deficient performance so that they have a fair opportunity to improve. If that process has been fair and the employee fails to improve and adverse employment actions follow, then the employer has valuable proof that the reason for such action was based on a valid business purpose rather than a discriminatory motive. For this reason, the detailed background information in the appellate opinion is set forth here. Too many employers fail to timely, fairly and adequately warn counsel and document, and they later regret the consequences.

Background:

· Paul S. Rangel was a pharmaceutical sales professional with the companies (S-A) from 1985 until his employment was terminated in a RIF on December 30, 2008. 

· Undisputed that he had no negative performance reviews until after 2006 when S-A issued new “Sales Professionals Procedurals and Expectations” guidelines with detailed expectations for all its sales professionals nationwide, including:

· a minimum number of expected face-to-face sales calls with physicians,

· required reports on planning before and after all call,

· use of specific product and promotional material, and

·  on-going sales communications.

·  After these guidelines were issued, two different S-A supervisors, Ms. Soupir and Mr. Ford, documented in over twenty memos and performance reviews deficiencies in his ability to follow those guidelines, such as:

· inconsistent use of sales materials, visual aids, and clinical product information,

· knowledge product and use of clinical studies,

· pre- and post- call planning; and

· sales territory management.

· Six months later, similar memo – still deficient in these core competencies, plus “not implementing the feedback that [had] been provided [to him] over the past nine months” and lack of urgency in meeting these performance expectations was “unacceptable moving forward.”

· October 2007 – Soupir:

· gave him a detailed “Coaching Letter,” identifying specific actions he needed to take to demonstrate consistent and sustained improvement in the core competencies,

· accompanied him on sales calls

· November 2007 and January 2008 – sent him memos listing ways in which he could improve.

· February 2008 – Soupir memo – his improvements were inconsistent and she listed the improvements he needed to make in his selling skills, product knowledge, and territory management.

· 2007 performance review – similar comments.

· May 2008 – placed on a final written plan (FWP) in, for “continuous and significant gaps between the minimum expectations of the job and [his] performance”, which meant he would automatically receive a “below expectations” performance rating for 2008.

· June 2008 – Ford  became his supervisor

· accompanied on sales calls,

· memo noting numerous performance problems, including lack of product and clinical data knowledge and inconsistent use of sales data and resources.

· August 2008 – memo identified continuing deficiencies and advised that “immediate and marked improvement must be made” – Ford  noted marked improvement performance a month later, but also identified issues that needed improvement.

· October 2008 – mid-year review overall performance was rated below expectations.

· All of this warning, counseling and documenting gave specific examples of his stated deficiencies, which included:

· giving incorrect product information,

· lack of effective listening with physicians,

· repeatedly failing to use S-A’s selling model and materials,

· not following the pre-call planning process,

· failing to do multi-product sales calls, and ongoing planning problems with sales territory management.

These memos detailed the changes he needed to make in order to meet S-A’s expectations and stressed that it was critical he meet these expectations – and most were reviewed by more senior supervisors.

· September 16, 2008 – he filed an age discrimination complaint with the Kansas Human Rights Commission.

· December 4, 2008 – S-A announced its corporate realignment, which included a nationwide RIF that terminated all sales professionals who had either a “below” or “less than” expected performance rating in two of the last three years, or who had a “below” or “less than” rating in 2007 and were trending towards those ratings in 2008.

· Three days before that public announcement, S-A notified Mr. Rangel he would be terminated in the RIF because he had a “below” rating in 2007 and, as a result of the FWP, would be rated “below” for 2008 as well.

Litigation:

· His KHRC ADEA complaint alleged:

· he was over 40 years old,

·  his performance was satisfactory because he had some of the highest sales results in his district both before and after Soupir began to supervise him, and

· S-A singled him out for unwarranted criticism because of his age and later and later retaliated for the age discrimination complaint.

· In the trial court his employer moved for summary judgment:

· Discrimination:

· similarly-situated younger employees were not treated differently than he was treated, and

· he had not presented any evidence that his inclusion in the RIF was pretext for age discrimination or ADEA retaliation.

· Retaliation: All of the performance reviews that caused him to fall within the uniform RIF criteria were issued well before he filed his age complaint with KHRC.

The district court granted S-A’s motion because it found that under the McDonnell Douglas test [set forth numerous time previously in this collection] he failed to establish a prima facie case of age discrimination or retaliation, and even if he had, that he failed to produce any evidence that S-A’s asserted reason for terminating him was a pretext for discrimination or retaliation.

· The appellate court affirmed the order and judgment of the trial court.

Title VII; gender, single mother, failure to promote, disparate impact,

adverse employment action, retaliation, class action certification, McDonnell Douglas three-step test, inappropriate summary judgment dismissal 
Jurisdiction: 10th Circuit

Tabor v. Hilti, Inc., No. 11-5131(10th Cir., 1/15/13); http://www.ca10.uscourts.gov/opinions/11/11-5131.pdf [enhanced lexis.com version].

This complex case covers 41 pages of detailed facts and law, so the briefing will be short and the entire case ought to be studied in order to best understand all of its implications and reasoning.

Summary by Matheson, Circuit Judge.

Ronica R. Tabor and Dacia S. Gray worked as inside sales representatives at Hilti, Inc., and Hilti of North America, Inc. (collectively “Hilti”). After being denied promotions to Account Manager (outside sales) positions, they each filed individual claims for gender discrimination under Title VII and moved to certify a class of all female inside sales representatives at Hilti who were denied similar promotions.
The district court refused to certify the class and granted summary judgment for Hilti on all claims. Exercising jurisdiction under 28 U.S.C. § 1291, we affirm in part and reverse in part. We affirm the district court’s grant of summary judgment on Ms. Tabor’s individual claim for retaliation and Ms. Gray’s individual claim for failure to promote. We also affirm the district court’s refusal to certify the class. We reverse with respect to Ms. Tabor’s individual claims for failure to promote and disparate impact, and we remand Ms. Gray’s individual disparate impact claim because the district court did not address the claim in its analysis.
Gender discrimination: This claim was based on the employer’s failure to follow its ratings system for promotions – men were informally tapped for promotion, women need to apply to posted notices of opportunities and had to meet ratings requirement. Background information covers several pages in the opinion.

The McDonnell Douglas test is set forth by the appellate court [edited for easier reading]:
1) If a plaintiff states a prima facie case of illegal discrimination, 

2) the burden shifts to the employer to proffer “a legitimate non-discriminatory purpose for the adverse employment action.”

3) If the employer makes this offering, the plaintiff will avoid summary judgment only if she shows her sex “was a determinative factor in the . . . employment decision, or show[s] the [employer’s] explanation for its action was merely pretext.

Ms. Tabor argues that Mr. Teel’s comments are direct evidence of discrimination and that McDonnell Douglas therefore does not apply. Hilti disputes that Mr. Teel’s comments are discriminatory at all and insists that McDonnell Douglas does apply. We conclude that Ms. Tabor’s claim survives summary judgment under either standard.

Tabor was found to have raised a genuine issue of material fact about whether her employer’s proffered reasons for rejecting her for promotion were “unworthy of credence”, and the appellate court found that a reasonable jury could infer a discriminatory motive by her employer.

Retaliation: The district court rejected Tabor’s retaliation claim because it found she had met the first part of her prima facie burden to show that she engaged in protected opposition to discrimination but failed to show that Hilti took adverse employment action against her because of this opposition, and the appellate court agree and affirmed.

OFCCP: Updated Process For Approval Of Functional AAPs, And It's Less Burdensome For Contractors
Helpful article by Constangy, Brooks & Smith, LLP, at: http://www.constangy.net/nr_images/AA010213.pdf; or http://www.constangy.com/communications-437.html.

The Office of Federal Contract Compliance Programs has quietly released an updated Directive of its approval process for developing Functional Affirmative Action Plans. Although the changes are not major, the good news is that they should somewhat lighten the burden on contractors seeking approval of FAAPs.

Education, NLRB: be careful what you ask for, briefs from “friends of the court” -- (“amicus” or “amici” briefs)* 

Jurisdiction: read the full decision

Chicago Mathematics & Science Academy Charter School, Inc. and Chicago Alliance of Charter Teachers & Staff, IFT, AFT, AFL-CIO, 359 NLRB No. 41, find  summary and URL link in: http://m.nlrb.gov/weeklysummary/summary-nlrb-decisions-week-december-17-21-2012, 11th case down in that collection [enhanced lexis.com version].

The Board asserted jurisdiction over a Chicago nonprofit corporation that operates a charter school. Its recent tendency has been toward asserting jurisdiction, but not always. However, in this case, the union and those filing appellate briefs amici, which included the NEA and AFL-CIO, argued that the NLRB should not assert jurisdiction, and the CMSA and the National Alliance for Public Charter Schools, as amici, argued that the NLRB should assert jurisdiction. Hence, be careful what you ask for.

[*Note: Appellate “friends of the court” briefs, or “amicus” or “amici” briefs, are allowed by appellate courts from entities that are interested in the outcome, though not parties to the dispute, and those entities usually  have expertise or experience that might assist the appellate court to better understand the issues and more effectively decide the case. For example, see: https://www.nlrb.gov/sites/default/files/documents/236/chicago_mathematics_brief.pdf.]

The full opinion and the cited article will better explain the intricacies in this specialized area of the law than any attempt at briefing it.

Wage and Hour: commission pay, written contract, method of computation and payment, provide signed copy, signed acknowledgement required; AB 1396, Cal. Labor Code § 2751

Jurisdiction: California

Here is a notice by Fisher & Phillips, LLP, that in California as of 1/1/13 . . .

. . . a new California law requires that employees entering into employment agreements which involve compensation, even in part, on a “commission” basis must be provided a written contract which sets forth the method by which the commission is computed and paid.  Employers must provide the employee with a signed copy of the commission agreement and obtain a signed acknowledgment of receipt of the copy.

URL links:

· Article: http://www.laborlawyers.com/new-rules-for-commission-paid-employees-take-effect-january-1-2013;

· Statute, Cal. Labor Code § 2751: http://www.leginfo.ca.gov/pub/11-12/bill/asm/ab_1351-1400/ab_1396_bill_20111007_chaptered.pdf.

FLSA: nursing mother, employer provided time and place to express milk, request not a “complaint”, adverse employment action, no retaliation

Jurisdiction: 11th Circuit

Miller v. Roche Surety & Cas. Co., Inc., No. 12-10259 (11th Cir., 12/26/12); http://www.ca11.uscourts.gov/unpub/ops/201210259.pdf [enhanced lexis.com version].

The opinion does not inform us about why the nursing mother’s employment was terminated. What does seem clear, however, is that employers and employees ought to discuss the needs of nursing mothers in the workplace in order to:

· develop solutions that comply with the FLSA and state law and take into consideration human resources concerns,

· ensure that employer’s policies and practices comply with applicable law for nursing mothers, and 

· adequately train everyone . . .

. . . so that litigation can be avoided.

PER CURIAM:*

Danielle Miller sued Roche Surety & Casualty Co., Inc., Roche Bail Bonds, Inc., and Shannon Roche (collectively Roche), asserting claims under two provisions of the Fair Labor Standards Act (FLSA), 29 U.S.C. §§ 215(a)(3),207(r)(1). Specifically, Miller alleged that Roche violated § 207(r)(1) because it did not give her a time and place to express breast milk and that Roche violated §215(a)(3) when it terminated her employment after she asked for a time and place to do so. The case went to trial before a jury. After Miller’s testimony, the district court granted Roche’s motion for judgment as a matter of law, concluding that there was not a legally sufficient evidentiary basis for the jury to find that Roche violated either FLSA provision.

On appeal, Miller argues that the district court erred in granting Roche’s motion for judgment as a matter of law. After careful review, we conclude that the district court properly entered its judgment.

[* “Per Curium” essentially means a unanimous opinion by the entire court.]

Background:

· Danielle Miller needed to express breast milk while at work.

· Her employer provided her with breaks to allow her to do so, those breaks were neither counted nor timed, she was never criticized for taking a break, and she was given a one-hour lunch break.

· She taped folders to her office windows for privacy and expressed breast milk there, which she did without informing anyone at work what she was. She did not ask for a different location, although other vacant offices were available.

· On one occasions she emailed her employer about her need to express breast milk that stated, “Shannon, I’m scheduled tomorrow all day at the bail office, so therefore, I need to know where I can use my breast pump at and who will cover the office while I’m doing it. I’ll need to be able to do it at least twice while there. Please let me know. Thanks.”

· Sometime after that her employment was terminated.

Litigation:

· She sued her employer for :

· violation of the FLSA by failing to provide her a time and place to express breast milk and

· retaliation against her by terminating her after she asked for time and place to do so.

· Pursuant to Federal Rule of Civil Procedure 50, at the end of the jury trial the judge granted her employer’s motion for judgment as a matter of law.

· She appealed.

· This is the first appellate case interpreting the nursing mother provisions of the federal Fair Labor Standards Act, and the 11th Circuit held:

· her claim failed as a matter of law because her employer provided her with breaks and a private space in which to express breast milk, and 

· her employer did not retaliate against her for filing an FLSA complaint because her e-mail requesting a time and a place to express breast milk did not constitute a complaint. 

FLSA: restructuring workweek to reduce overtime, no violation
Jurisdiction: 8th Circuit

Abshire v. Redland Energy Services, LLC., No, 11-3380 (8th Cir., 10/10/12); http://www.ca8.uscourts.gov/opns/opFrame.html; http://caselaw.findlaw.com/us-8th-circuit/1612943.html [enhanced lexis.com version].

The employer changed the designation of the workweek to reduce overtime pay, and both the trial court and the appellate court ruled that did not violate the Fair Labor Standards Act.

LOKEN, GRUENDER, and BENTON, Circuit Judges.

The Fair Labor Standards Act (“FLSA”) provides that covered workers employed “for a workweek longer than forty hours” must be compensated “at a rate not less than one and one-half times the regular rate” for work in excess of forty hours. 29 U.S.C. § 207(a)(1). Five current and former employees of Redland Energy Services, LLC (“Redland”), commenced this action alleging that Redland violated this overtime provision by changing the designation of their workweek, but not their work schedule, so that fewer hours qualified as “overtime.” Agreeing with a Department of Labor investigator, the district court1 found no FLSA violation and granted Redland's motion for summary judgment. Abshire v. Redland Energy Servs., LLC, 822 F.Supp.2d 874 (W.D.Ark.2011). The employees appeal, arguing that the district court misinterpreted § 207(a)(1) and an implementing regulation, 29 C.F.R. § 778.105, and that disputed issues of material fact made summary judgment inappropriate. Reviewing the grant of summary judgment de novo, we affirm. Grey v. City of Oak Grove, 396 F.3d 1031, 1034 (8th Cir.2005) (standard of review).

Background:

· Before the change, drill rig employees worked 12-hour shifts for 7 consecutive days, Tuesday to Monday, and they then had the following week off and were paid on a Tuesday-to-Monday workweek.  Every other week, the employer would need to pay 44 hours at the required overtime rate. That schedule allowed an employee to earn up to 1144 hours of overtime pay each year. 

· Under the changed workweek designation, and without changing the actual work schedule, the employer changed the start and end days for its “workweek” to a Sunday-to-Saturday week – employees thus worked no more than 60 hours in a workweek, which saved the employer 624 overtime hours each year for each employee.
]Note: Though the appellate court found that the employer’s purpose did not affect the legality of such a change under the FLSA, an employer must intend the change to be permanent, i.e., an employer cannot avoid overtime payments by changing the workweek designation from week to week.

Also, check earlier briefs in this database for similar rulings allowing such a change.]

Settlement: written settlement agreement, Older Workers Benefit Protection Act (“OWBPA”), enforcement, timeliness of appeal – entry of judgment - Fed. R. Civ. P. 58(a)
Jurisdiction: 10th Circuit

Walters v. Wal-Mart Stores, Inc., No. 11-5130 (10th Cir., 1/8/13); http://www.ca10.uscourts.gov/opinions/11/11-5130.pdf [enhanced lexis.com version].

This case primarily involves issues important to litigators, so it is cited for them to read, but it will not be briefed.

Discrimination: gender, tight clothing, “too sexy”, adverse employment action, no unlawful discrimination

Jurisdiction: Iowa

Nelson v. James H. Knight DDS, P.C., No. 11-857 (12/21/12); http://www.iowacourts.gov/Supreme_Court/Recent_Opinions/20121221/11-1857.pdf; 

http://i2.cdn.turner.com/cnn/2012/images/12/21/11-1857.pdf [enhanced lexis.com version].
In a commercial of a few years a man sang “I’m too sexy for my shirt!” In the state of Iowa, an employee apparently was too sexy for her job, according to the boss’s wife, but firing her was not an adverse employment action based on illegal gender discrimination.

Mansfield, Justice:

Can a male employer terminate a female employee because the employer’s wife, due to no fault of the employee, is concerned about the nature of the relationship between the employer and the employee?  This is the question we are required to answer today.  For the reasons stated herein, we ultimately conclude the conduct does not amount to unlawful sex discrimination in violation of the Iowa Civil Rights Act.

The full opinion is entertaining as well as educational, so take advantage of the links above.

Title VII, Civil Rights: § 1983

Jurisdiction: 8th Circuit

Henley v. Brown, No. 11-2561 (8th Cir., 7/26/12);  

http://www.ca8.uscourts.gov/opndir/12/07/112561P.pdf [enhanced lexis.com version].

The United States Constitution, pursuant to 42 U.S.C. § 1983, might be an alternative basis for certain claims that might also have been raised under the Civil Rights Act of 1964, Title VII.

Bye, Author, with Loken and Melloy, Circuit Judge:

In action alleging civil rights violations by defendants while plaintiff was undergoing training to be a Kansas City police officer, the district court erred in characterizing plaintiff's employment discrimination claims as gender claims for which Title VII was the exclusive remedy; while Title VII provides the exclusive remedy for employment discrimination claims created by its own terms, its exclusivity ceases when the employer's conduct also amounts to a violation of a right secured by the Constitution; case is remanded to the district court to determine whether the allegations in the complaint were sufficient to establish a Section 1983 action that was plausible on its face. 

Background:

· Crystal Henley alleged, among other things, that:

· a trainer physically assaulted her during exercises to the extent that she had to seek medical attention;

· trainers made comments about her appearance, one of which was that it was easier for her to do pushups than men because of her large breasts;

· she was treated more harshly than the male recruits; and

· she was told that she was better suited to be “some rich Johnson County man’s wife” than a police officer.

· The district court dismissed the lawsuit on the grounds that she had failed to exhaust other remedies before filing the case, i.e., employee discrimination cases usually are based on the Civil Rights Act of 1964, Title VII, etc., and a complainant is required to first file with the EEOC.

· The appellate court reinstated her case, ruling that she had alleged violations of her right to equal protection under the United States Constitution and not just her civil rights, and therefore it remanded (returned) it to the district court to consider the issue of whether the defendants violated her constitutional rights.

PPACA: Patient Protection and Affordable Care Act of 2010, “Obamacare”, contraception, exemption, First Amendment, health insurance, mandate, morning after pill, preventive care, religious employer, Religious Freedom Restoration Act

Jurisdiction:10th Circuit

This is a developing area with cases in various statuses, which means further attention is necessary:

· See this article by Lawyers.com at http://blogs.lawyers.com/2012/12/hobby-lobby-cant-avoid-health-care-mandate/; also see this CNN article at http://www.cnn.com/2012/12/26/justice/scotus-obamacare/index.html. 

· See Newland v. Sebelius, Civil Action No. 1:12-cv-1123-JLK (U.S.D.C., First Amended Verified Complaint), and Newland v. Sebelius, No. 12-1380 (10th Cir. 10/12/10); http://cnsnews.com/sites/default/files/documents/NEWLAND%20V%20SEBELIUS-COMPLAINT.pdf.

NLRB: witness statement, confidentiality, disclosure

Jurisdiction: All.
Stephens Media, LLC, 359 NLRB No. 39 (Dec. 14, 2012); http://www.nlrb.gov/cases-decisions/board-decisions [enhanced lexis.com version].

This a case for litigators dealing with what witness statements need to be disclosed and which do net. Accordingly, the full decision needs to be read.

FMLA: possibly returned to a lesser position, interference, jury issue, summary judgment reversed, difference between retaliation and interference claims
Jurisdiction: 11th Circuit

Rodriguez v. University of Miami Hospital, No. 11-15206 (11th Cir., 12/3/12); http://www.ca11.uscourts.gov/unpub/ops/201115206.pdf [enhanced lexis.com version].

Summary judgment was reversed by the appellate court because the employee was placed in a temporary position after returning from her authorized FMLA leave. Of importance here is the distinction between the analysis of an FMLA retaliation claim and an FMLA interference claim for purposes of summary judgment:

· In a retaliation claim, the ultimate burden of proof is on the employee, and the McDonnell-Douglas 3-step shifting burden analysis is necessary to show that an employer’s reason for its action might be a pretext for retaliation.

· In an interference claim, the ultimate burden is on the employer to prove its affirmative defense that its action was based on an independent reason, or reasons, unrelated to the employee’s FMLA leave, and to prove it without any question of material fact.

In this case, the employer was found by the appellate court to have failed meet that burden, and the matter will be remanded (returned) to the lower court to allow a jury to decide the issue.

Background:

· Iliana Rodriguez, an administrator returned from her authorized FMLA leave and met with a group that included her supervisor, Francetta Allen, and the Hospital’s Executive Director of Human Resources, Errol Douglas.

· The decision at the meeting was to transfer her to a temporary position because of her admitted inability to get along with Allen.

· The temporary position was at the same level of pay and benefits, but had significantly less responsibility, which essentially was copying documents.

· She was fired six weeks after that transfer, and she sued for retaliation and interference.  

Appellate decision:

· Retaliation: The 11th Circuit upheld the summary judgment dismissal of her retaliation claim, holding that there no evidence that the hospital’s reasons for the termination were false  – that Rodriguez could not get along with her supervisor, and was unable to find another acceptable job within the hospital – which meant she was unable to show a causal connection between her FMLA leave and her firing.

· Interference: However, an FMLA interference claim is analyzed differently from a retaliation claim.  If an employee is not reinstated to the same or an equivalent position, the employer bears the ultimate burden of proving that its action was taken for independent reasons unrelated to the employee’s leave. Thus, the determination on summary judgment must be whether there was any genuine issue of material fact regarding the employer’s defense that it had transferred her to the temporary, lesser position for reasons unrelated to her FMLA leave.

· An employer is not liable for not reinstating an employee to her former position if it can show that the employee cannot perform the essential functions of her original position.

· Also, under those circumstances, an employer is not obligated or required to restore the employee to any other position.

· Here, the employer ital argued that it transferred her upon her return from leave because she was unable to perform the essential functions of her original position, which included being able to get along with her supervisor, Francetta Allen.

· It was essential that the court record unquestionably establish that Rodriguez and Allen could not work together in order for the employer to meet its required burden that the transfer was “wholly unrelated” to Rodriguez’s FMLA leave, and the interference claim could have been dismissed.

· Based on the deposition testimony and a lack of documentary evidence that Rodriguez and Allen had been unable to get along prior to the FMLA leave, the appellate court was able to find disputed issues of material fact that precluded summary judgment in favor of the hospital – rather, Rodriguez testified that she had asked for the meeting with Allen and Douglas upon her return from leave in order to “address whatever issue was there” and to move on, as she did not want to lose her job.

· Further, despite the employer’s statement that Rodriguez’s problems with Allen pre-dated her return from FMLA leave, there was no documentary evidence of any performance deficiencies or difficulties between Rodriguez and Allen until the meeting held when Rodriguez returned. Notably, Allen first documented her issues with Rodriguez in an e-mail sent to Douglas one hour before that meeting.

· These disputed issues of material fact underlying the Hospital’s defenses against Rodriguez’s interference claim were sufficient grounds for the appellate court to  determine that it is for a jury to decide whether the employer’s affirmative defenses were an honest explanation of the reason that Rodriguez was not returned to her original position upon returning from FMLA leave.

Title VII: gender, hostile work environment, hurtful joking, severe and/or pervasive, provocation, threats of violence, .357 Magnum, retaliation, adverse employment action, termination, 42 U.S.C. §§ 2000e-2(a)(1), 2000e-3(a), summary judgment dismissal affirmed
Jurisdiction: 10th Circuit

This case involves a different twist on a hostile work environment claim, because the complaining was terminated for implying to the alleged perpetrator that she might shoot him. Significant portions of the courts’ reasoning are quoted as a refresher on the law applying to hostile work environment and retaliation.

Gaff v. St. Mary’s Regional Hospital, No. 12-6064 (10th Cir., 12/19/12); http://www.ca10.uscourts.gov/opinions/12/12-6064.pdf; Gaff v. St. Mary’s Reg’l Med. Ctr., No. 5:10-CV-00926-C (W.D. Okla. Jan. 19, 2012) ; http://www.morelaw.com/verdicts/case.asp?n=5:10-cv-00926-C&s=OK&d=54443; 2012 WL 163878 [enhanced lexis.com version].

Background:

· Twila Gaff, a nurse and the “victim”, hinted to Cecil Nelson, a coworker she supervised, that she had a mind to shoot him with her .357 revolver.

· Her supervisors investigated:

· She protested that she was the real victim because Nelson, that same day, hurtfully joked that her husband was leaving her for another woman, and it was response to this provocation that spoke of guns and shootings.

· She also claimed that during their time while working together, he was a little too friendly and smiled and stared at her a little too much, and that at one point remarked, “All you need is a good f[---].”

· Whether her supervisors believed her or not, they didn’t think it excused her behavior, and they fired her for making a threat of violence against another employee.

Litigation:

· She suspecting she was actually fired for reporting his boorish behavior, and she sued based on Title VII violations:

· hostile work environment and 

· being fired for opposing discrimination. See 42 U.S.C. §§ 2000e-2(a)(1), 2000e-3(a).

· The district court ruled:

· Nelson’s behavior was “[n]either severe enough [n]or pervasive enough to give rise to a hostile work environment claim”, and

· Her retaliatory discharge claim failed because she lacked any evidence that St. Mary’s proffered reason for firing her — her threat of violence against Mr. Nelson — was a pretext for retaliation.

· The summary judgment dismissal by the district court of her case was affirmed by the appellate court, and this is a good review of the law relating to a hostile work environment and retaliation:

Title VII’s hostile-work-environment doctrine protects against severe or pervasive sexual harassment. Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75, 78 (1998). “An employer creates a hostile work environment when the workplace is permeated with discriminatory intimidation, ridicule, and insult, that is sufficiently severe or pervasive to alter the conditions of the victim’s employment and create an abusive working environment.” Morris v. City of Colo. Springs, 666 F.3d 654, 664 (10th Cir. 2012) (internal quotation marks omitted). Title VII, however, does not create a “general civility code.” Oncale, 523 U.S. at 81. “[R]un-of-the mill boorish, juvenile, or annoying behavior that is not uncommon in American workplaces is not the stuff of a Title VII hostile work environment claim.” Morris, 666 F.3d at 664. To discern the difference, we look among other things to “the frequency of the discriminatory conduct; its severity; whether it is physically threatening or humiliating, or a mere offensive utterance; and whether it unreasonably interferes with an employee’s work performance.”

In this case, the record is replete with evidence Mr. Nelson conducted himself immaturely. But it also shows that Ms. Gaff was Mr. Nelson’s superior, not the other way around; that Mr. Nelson had no authority over her; and that he never interfered in any way with her work performance. It shows, too, that by Ms. Gaff’s own admission most of Mr. Nelson’s conduct would not have offended anyone else. And it shows what offensive remarks there were, were isolated: Ms. Gaff, for example, can point to only one instance of Mr. Nelson’s making a sexually explicit comment. Given these circumstances, the district court correctly held that, under the precedents of both the Supreme Court and this court, a hostile work environment claim will not lie. See, e.g., Faragher v. City of Boca Raton, 524 U.S. 775, 788 (1998) (“A recurring point in [the Supreme Court’s hostile-work-environment] opinions is that simple teasing, offhand comments, and isolated incidents (unless extremely serious) will not amount to discriminatory changes in the terms and conditions of employment.” (citation omitted) (internal quotation marks omitted)); see also Oncale, 523 U.S. at 81; Morris, 666 F.3d at 664; Hall v. U.S. Dep’t of Labor, 476 F.3d 847, 851 (10th Cir. 2007). 

Alternatively, Ms. Gaff maintains St. Mary’s unlawfully retaliated against her for reporting Mr. Nelson’s behavior. Even if Mr. Nelson’s behavior didn’t violate Title VII, she says, she believed in good faith it did. And, she says, such a belief is enough to entitle her to relief under Title VII’s anti-retaliation provision. But Ms. Gaff misstates the law. Our precedents don’t permit a retaliation claim to be “based on an unreasonable good-faith belief that the underlying conduct violated Title VII.” Crumpacker v. Kan. Dep’t of Human Res., 338 F.3d 1163, 1171 (10th Cir. 2003) (emphasis added). The belief must be reasonable. Fischer v. Forestwood Co., 525 F.3d 972, 979 n.3 (10th Cir. 2008). And for the same reasons Ms. Gaff wasn’t subjected to a hostile work environment, it wasn’t reasonable for her to believe she was. Title VII protects against unlawful discrimination, not “simple teasing, offhand comments, and isolated incidents.” Faragher, 524 U.S. at 788.

[Note: The name Oncale is pronounced OWNcal, in case you were wondering.]

FMLA, Title VII: hostile work environment, race – age – gender, retaliation, summary judgment dismissal affirmed
Jurisdiction: 10th Circuit

Harrison v. M-D Building Products, Inc., No. 11-6333 (10th Cir., 12/20/12); http://www.ca10.uscourts.gov/opinions/11/11-6333.pdf [enhanced lexis.com version].

Background:

· Marilyn Harrison alleged that her supervisor, Michael Wargo (Wargo), subjected her to a hostile work environment by:

· yelling at her about her work performance,

· giving her unwarranted disciplinary notices, and

· otherwise verbally abusing her.

· She contacted human resources on several occasions to complain about his behavior but did not complain he was motivated by discrimination in any of those exchanges.

· In August 2009, he yelled at her for an extended period of time about her work, and a few days later during another meeting with him, she lost consciousness and passed out and was taken to the emergency room.

· Shortly after the incident, she complained to Vernon McKenzie, M-D’s vice president of human resources, about Wargo’s conduct but did not allege that she thought Wargo was motivated by discrimination based on her race, age, or gender.

· Because her doctor recommended she take time off from work, she subsequently took her full FMLA leave.

· During this time, she filed a formal complaint with M-D that she was discriminated against on the basis of her race, age, and gender, referring to Wargo’s insulting and verbally abusive behavior.

· After an investigation, Wargo was warned about his treatment of her, but the company concluded there was no indication that discrimination played a role.

· After her leave expired, she and McKenzie discussed her return to work. McKenzie offered Harrison assurances that Wargo and other M-D employees would treat her with dignity and respect, but Harrison informed McKenzie that she would not return if she had to interact with Wargo because prior assurances about Wargo had failed.

· M-D then advised Harrison that it understood her refusal to work as a voluntary resignation and terminated her employment.

Litigation:

· Harrison brought suit alleging:

· discrimination on the basis of race, age, and gender based on Wargo’s conduct.

·  M-D was guilty of retaliation, alleging that Wargo drafted a disciplinary letter about her in retaliation for her complaints about him, and

· interference with her rights under the FMLA based on M-D’s failure to accommodate her request that she not work with Wargo and the subsequent termination of her employment.

· After the completion of discovery, M-D moved for summary judgment. 

· In its summary judgment order:

· Discrimination: The district court found that she was unable to establish a prima facie case of discrimination because there was no evidence that Wargo’s treatment of her was based on her race, age, or gender.

· Retaliation: The court found:

·  that her complaints to human resources prior to Wargo drafting the letter could not constitute protected activity because she did not complain that Wargo was motivated by a discriminatory animus, and

· she failed to show she suffered an adverse employment event.

· FMLA: She received her full FMLA leave and her position was held open for her once her leave ended – the second element of interference claim requires showing that employee was prevented from taking full 12 weeks of FMLA guaranteed leave, denied reinstatement following leave, or denied initial permission to take leave. M-D terminated her position only after she refused to return to work, thus the district court concluded that she could not show she was prevented from exercising her rights under the FMLA nor could she establish a retaliation claim. 

· The appellate court affirmed the district court’s order granting summary judgment dismissal of all of her claims.

Public Sector:

· Appeal and Error: Preservation of Issues for Appeal; and Standard of Review

· Civil Procedure: Arbitration

· Commercial Law: Uniform Arbitration Act

· Constitutional Law: New Mexico Constitution, General

· Employment Law: Collective Bargaining; Compensation and Commissions;

· Employment Contract; and Labor Unions

· Government: Public Employees

· Remedies: Arbitration

· Statutes: Legislative Intent

Jurisdiction: New Mexico

State of New Mexico v. American Federation of State, County, and Municipal Employees Council 18, AFL-CIO, CLC, and Communication Workers Of America, AFL-CIO, CLC, 2012-NMCA-114; Certiorari Granted, November 16, 2012, No. 33,792

Because this case is on certiorari and may be decided differently, it is included here as notice to practitioners and litigators in this area of the law to be alert for the final decision.

Cynthia A. Fry, Judge of the court of Appeals:

{1} Appellees American Federation of State, County, and Municipal Employees, Council 18 (AFSCME) and Communication Workers of America (CWA) (collectively, the Unions) represent two groups of classified employees who work for the State of New Mexico. In fiscal year 2009 (FY2009), the State implemented salary increases for its classified employees that differed from those required by collective bargaining agreements previously executed by the State and the Unions. Each Union reacted by filing grievances that were ultimately submitted to arbitration for resolution. The arbitrators determined that the State’s pay package for FY2009 violated the terms of the agreements and accordingly issued awards in favor of the Unions. The State appeals from the district court’s confirmation of the arbitration awards, arguing that the district court employed an improper standard of review and that the arbitrators acted in excess of their authority. We affirm. 

OFCCP: Rehabilitation Act § 503 proposed regulations, affirmative action, implementation of the ADA Amendments Act of 2008
Jurisdiction: All federal government contracts subject to Presidential Executive Orders, such as:

· Executive Order 11246, 9-28-65

· Contract or subcontract of $50,000 or more and 

· 50 employees or more 

· Race, color, religion, sex or national origin

· 11375: Amended 11246,

· 11478: AAP in federal agencies, and

· 12138: AAP in support of female-owned business

Essentially, the proposed new regulations that are scheduled to take effect in early 2013 strengthen and expand on previous regulatory recommendations and make them mandatory. Enforcement is by the Department of Labor by its Office of Federal Contract Compliance. See:  

http://www.dol.gov/ofccp/regs/compliance/faqs/Section503_NPRM_faq.htm#.UNkqdHdy6tM.

Below is an excerpt from the website, so check everything to ensure you or your client(s) will be in compliance:

The Office of Federal Contract Compliance Programs (OFCCP) issued a Notice of Proposed Rulemaking (NPRM) to inform the public about proposed changes to the affirmative action requirements of 41 CFR part 60-741. The NPRM also updates the non-discrimination provisions of part 60-741 to include changes to the definition of "disability" required by the passage of the ADA Amendments Act (ADAAA) of 2008. These regulations implement Section 503 of the Rehabilitation Act of 1973, as amended (Section 503).

NPRM HIGHLIGHTS
1. Why does OFCCP want to revise its Section 503 regulations?
2. How does the NPRM propose to amend the Section 503 regulations?
3. Can OFCCP tell me more about the proposed utilization goal?
4. What changes does the NPRM propose to the contractor’s obligation to invite applicants to self-identify as an individual with a disability?
5. What is the value of the proposed annual survey of employees?
6. Does OFCCP recommend additional data collection responsibilities in its NPRM?
7. Does the NPRM propose changes to the way OFCCP conducts compliance evaluations?
8. Does the NPRM propose a mandatory job listing requirement?
9. Does the NPRM suggest changes to the recruitment of individuals with disabilities?
10. Does the NPRM propose any changes related to reasonable accommodation?
11. What revisions does the NPRM propose with respect to the ADA Amendments Act (ADAAA) of 2008?
Bureau of Labor Statistics data show that:

· 79% of persons with disabilities are not in the labor force compared with

· 30% without disabilities.

The DOL-OFCCP goal is to help increase employment opportunities for disabled persons, and the target is 7% of federal contractor employees. In addition to generally aiming for an increase, another aim might well be the fact that many returning armed forces personnel are disabled and not being hired.

[Note: The ADAAA has so greatly broadened the definitions of disability (though not entirely eliminated such a consideration), that in many instances the focus has shifted from whether there is a disability to an almost immediate consideration of what reasonable accommodations might be needed.] 

Affirmative Action: Executive Order 13495

Jurisdiction: All, as stated below

http://www.gpo.gov/fdsys/pkg/FR-2012-12-21/pdf/2012-30595.pdf.

As published in the  Federal Register, Vol. 77, No. 246, Friday, December 21, 2012, Rules and Regulations, the Department of Labor has announced January 18, 2013, as the effective date of the Executive Order 13495, “Nondisplacement of Qualified Workers Under Service Contracts”, that requires contractors and their subcontractors under a contract that succeeds a contract for performance of the same or similar services at the same location to offer the predecessor contractor’s employees a right of first refusal of employment under the contract.
NLRB: decisions announced at the end of the term
1. Facebook

2. When discipline can be imposed
3. Backpay and tax allocation

4. Charter school, NLRA 
5. Dues deductions
6. Dues

Jurisdiction: All

1. Hispanics United of Buffalo – The Board found that the employer unlawfully fired five employees because of their Facebook posts and comments about a coworker who intended to complain to management about their work performance. In its analysis, the Board majority applied settled Board law to the new world of social media, finding that the Facebook conversation was concerted activity and was protected by the National Labor Relations Act. Member Hayes dissented.

2. Alan Ritchey, Inc. – In a unanimous decision that resolved the last of the two-member cases returned following the 2010 Supreme Court decision in New Process Steel, the Board found that where there is no collectively-bargained grievance-arbitration system in place, employers generally must give the union notice and an opportunity to bargain before imposing discipline such as a discharge or suspension on employees. Member Hayes was recused.

3. Latino Express – In a decision that will affect most cases in which backpay is awarded, the Board decided to require respondents to compensate employees for any extra taxes they have to pay as a result of receiving the backpay in a lump sum. The Board will also require an employer ordered to pay back wages to file with the Social Security Administration a report allocating the back wages to the years in which they were or would have been earned. The Board requested briefs in this case in July 2012. Member Hayes did not participate in the case.

4. Chicago Mathematics & Science Academy – Rejecting the position of a teachers’ union, the Board found that it had jurisdiction over an Illinois non-profit corporation that operates a public charter school in Chicago. The non-profit was not the sort of government entity exempt from the National Labor Relations Act, the Board majority concluded, and there was no reason for the Board to decline jurisdiction. Member Hayes dissented in part.

5. United Nurses & Allied Professionals (Kent Hospital)
 – The Board, with Member Hayes dissenting, addressed several issues involving the rights of nonmember dues objectors under the Supreme Court’s Beck decision. On the main issue, the majority held that, like all other union expenses, lobbying expenses are chargeable to objectors, to the extent that they are germane to collective bargaining, contract administration, or grievance adjustment. The Board invited further briefing from interested parties on the how it should define and apply the germaneness standard in the context of lobbying activities.
6. WKYC-TV, Gannet Co. – Applying the general rule against unilateral employer changes in terms and conditions of employment, the Board found that an employer’s obligation to collect union dues under a check-off agreement will continue after the contract expires and before a bargaining impasse occurs or a new contract is reached. Member Hayes dissented.

Title VII, FLSA: race, discrimination, wrongful discharge in violation of Colorado public policy, failure to pay overtime – FLSA violation, summary judgment, mixed-motive fact issue
Jurisdiction: 10th Circuit, Colorado

Barlow v. C.R. England, Inc., No. 11-1465 (*10th Cir., 12/26/12); http://www.ca10.uscourts.gov/opinions/11/11-1465.pdf [enhanced lexis.com version].     
Summary by Briscoe, Chief Judge:

We affirm with regard to Barlow’s claims for race discrimination and violation of the FLSA. We reverse and remand, however, with regard to his state-law claim for wrongful discharge.

Background:

· Willie Barlow, Jr., African American, was employed as a security guard and also was to perform janitorial work through a company he had formed.

· He began receiving workers’ compensation benefits after he sustained an injury at work in June 2007.

· In November 2007, his janitorial services contract was terminated.

· In April 2008, he was fired from his security guard position after he failed to notice and report a theft of several trailer doors from company premises.

Litigation:

The trial court concluded that:

· there was no evidence he was fired for race-based reasons, or in retaliation for his workers’ compensation claim;

· He performed his janitorial work as an independent contractor, not an employee, which precluded asserting a claim for wrongful discharge from that position; and

· Barlow’s status as an independent contractor precluded an FLSA claim for overtime.

The appellate court held:

· Discrimination:

· Without direct proof of discrimination, a plaintiff in a race discrimination case must rely on the three-part, burden-shifting framework set out by the Supreme Court in McDonnell Douglas. Under this framework, the plaintiff must first put forth a prima facie case of discrimination. Khalik v. United Airlines, 671 F.3d 1188, 1192 (10th Cir. 2012). Only after the plaintiff clears this initial hurdle does the burden shift to the employer to prove a “legitimate, non-discriminatory reason for the adverse employment action.” Id. If the plaintiff does not establish a prima facie case, his entire case fails. McDonnell Douglas, 411 U.S. at 802 (“The complainant in a Title VII trial must carry the initial burden under the statute of establishing a prima facie case of racial discrimination.”).

· The critical prima facie inquiry in all cases is whether the plaintiff has demonstrated that the adverse employment action occurred under circumstances which give rise to an inference of unlawful discrimination, and he failed to do that.

· FLSA: His overtime pay claim failed because under “economic realities” test, which seeks to look past technical, common law concepts of the employment relationship to determine whether, as a matter of economic reality, a worker is dependent on a given employer. The focal point in deciding whether an individual is an employee is whether the individual is economically dependent on the business to which he renders service, or is, as a matter of economic fact, in business for himself.” * * * “In applying the economic reality test, courts generally look at:

· the degree of control exerted by the alleged employer over the worker;

· the worker’s opportunity for profit or loss;

· the worker’s investment in the business;

· the permanence of the working relationship;

· the degree of skill required to perform the work; and

· the extent to which the work is an integral part of the alleged employer’s business.”

· It also “includes inquiries into whether the alleged employer has the power to hire and fire employees, supervises and controls employee work schedules or conditions of employment, determines the rate and method of payment, and maintains employment records.”  * * * “None of the factors alone is dispositive; instead, the court must employ a totality-of-the-circumstances approach.”

· Retaliation: He was found to have raised a genuine issue of material fact as to whether he was fired from his security position in retaliation for exercising his right to receive benefits from his workers’ compensation claim. Because his employer alleges it also had a legitimate reason for firing Barlow from his security guard position, the appellate court held there was a mixed-motive question of causation, which remains as a question of material fact that survives summary judgment.

FLSA: private settlements permitted, court approval unnecessary

Jurisdiction: 5th circuit (and most likely, all, in the future)

Martin v. Spring Break '83 Productions, No. 12-511 (12/10/12); http://www.wageandhourcounsel.com/uploads/file/SupremeCourtDeniesCertMartinVsSpringBreak83.pdf.

When the United States Supreme Court (USSC) denies certiorari on a case (rejects the petition requesting to review a case), for all practical purposes that indicates what the law is for all federal jurisdictions. As a strict legal matter:

· In Martin it declined to review the holding that parties may privately settle and release wage claims that result from a bona fide dispute as to liability rather than a compromise of guaranteed FLSA rights.

· However, in the 11th Circuit, under Lynn’s Food Stores, Inc. v. United States, FLSA disputes could only be settled if either the U.S. Department of Labor supervised payment or a court approved a settlement after an employee filed a private lawsuit.

As a practical matter, though, the Martin decision most likely will be the law in the future because it is quite clear what the likely result would be if the Lynn holding were to be appealed to the USSC.
Public Sector: appeal of a Merit Systems Protection Board (MSPB) decision based on a procedural issue

Jurisdiction: all

Kloeckner v. Solis, No. 11-184, ____ U.S. ____ (12/10/12); http://www.supremecourt.gov/opinions/12pdf/11-184_5ifl.pdf; [enhanced lexis.com version] 
This unanimously upheld a former federal worker’s right to appeal a discrimination case in U.S. district court despite a lower court’s determination that the matter should be taken up in a special federal claims court:

Justice Kagan:

A federal employee who claims that an agency action appealable to the MSPB violates an antidiscrimination statute … should seek judicial review in district court, not in the Federal Circuit.  * * * That is so whether the MSPB decided her case on procedural grounds or instead on the merits.

FMLA: insufficient notice, a few casual comments

Jurisdiction: 7th Circuit

Nicholson v. Pulte Homes Corp., No. 11-2238, 690 F.3d 819 (7th Cir. 2012); 8/10/12 correction to 8/9/12 opinion - http://www.ca7.uscourts.gov/tmp/NT0M94Y3.pdf; http://www.ca7.uscourts.gov/tmp/NT0LN6LW.pdf;

http://law.justia.com/cases/federal/appellate-courts/ca7/11-2238/11-2238-2012-08-10.html [enhanced lexis.com version].

A few casual comments to a supervisor were insufficient information to put the employer on notice of a claim for FMLA leave.

Lesson: This case illustrates the importance of adequate training of everyone in a company or agency in the rights and responsibilities of the FMLA. If training seems like an unjustifiable expense, compare the price of that to the cost of litigation in terms of time, energy and money.

Background: Donna Nicholson was a sales associate for Pulte, which is a national homebuilder.
· For several months running she failed to meet her sales quotas.

· She failed to sufficiently improve under Pulte’s performance-improvement plan (PIP), and her employment was terminated.

· She claimed that her termination was related to her need to care for her ailing parents and sued under the Family and Medical Leave Act, 29 U.S.C. 2601, on the grounds that:

· the company interfered with her statutory rights and

· it retaliated against her in violation of the Act.
Litigation:

· Summary judgment dismissal was granted by the trial judge in favor of Pulte.

· The 7th Circuit affirmed because she failed to provide Pulte with adequate notice that she needed FMLA leave:

· All she had done was to make a few casual comments to her supervisors about her parents’ ill health.
· At the time Pulte decided to terminate her employment she had asked for only a single day off to attend a doctor’s appointment with her father, which her supervisor allowed.

ERISA: litigation, procedural issues
Jurisdiction: 10th Circuit
Mozingo v. Trend Personnel Services, No. 11-3284 (10th Cir., 12/6/12); 

http://www.ca10.uscourts.gov/opinions/11/11-3284.pdf [enhanced lexis.com version].

This case of possible interest only to litigators, it has limited precedential value, this is merely notice of it, and it will not be briefed.

Summary by the court:

Each party agreed the bonus agreement was not an ERISA plan document. Plaintiffs, however, asserted a formal ERISA plan may exist, but they would need discovery to find it. Consistent with the parties’ position, the district court decided that the bonus agreement is not an ERISA plan document. Applying a forum selection clause contained in the bonus agreement, the district court dismissed the action for improper venue without allowing further discovery. Plaintiffs appealed pursuant to 28 U.S.C. § 1291. On appeal, Plaintiffs present two arguments for why the district court erred in concluding the bonus agreement is not governed by ERISA. First, Plaintiffs assert the bonus agreement itself is an ERISA plan document. Second, Plaintiffs contend the district court prematurely dismissed the action pursuant to the forum selection clause where a formal ERISA plan document may exist. We review the district court’s decision de novo. For the reasons set forth below, we hold both their arguments are waived. Accordingly, we affirm.
Litigators might want to read the full opinion for the court’s comments and suggestions.

Title VII: gender, reverse discrimination; adverse employment action, retaliation; evidence, McDonnell Douglas test; reasonable person; summary judgment for employer

Jurisdiction: 10th Circuit

Held v. Ferrellgas, Inc., No. 11-3344 (10th Cir., 12/7/12); http://www.ca10.uscourts.gov/opinions/11/11-3344.pdf [enhanced lexis.com version].

Background:

· Alex Held was one of five National Account Coordinators employed at Ferrellgas’ Overland Park, Kansas location, and was the only male employee there in that job description.

· He began working for Ferrellgas on February 13, 2008.

· His complaints were:

· For a couple of months before an April 2009 meeting his immediate supervisor, Amber Potts, was rude, sharp-toned, sighed, and had an off-putting look.

· At the April meeting to discuss his concerns about coworker Megan Foresee, her tone and behavior was the same.

· Shortly thereafter there was a meeting a meeting to discuss that conflict, and Foresee explained that she responded to Held as she did because she had a grudge against him because when she was a new employee Held declined to help her despite being more senior, plus she felt he was not carrying his weight on the team; she said that she would work on her attitude and phrasing things more appropriately in the future. Held felt that resolved the conflict.
· Around that time Troy Coats, Held’s second-level supervisor, told Held he was immediately terminating Held’s employment because:

· Coats did not he had handled the situation with Foresee because Held should have first tried to resolve the situation on his own, and

· Held alleged Coats further stated he did not see Held “busting his ass” on his accounts.

· Coats and Potts subsequently testified:

· they were generally concerned that Held could not manage his workload, was often absent from work,
· did not always follow company procedures, and
· was not a team player.
Litigation:
· Held filed a lawsuit alleging that Ferrellgas retaliated against him for complaining about reverse gender discrimination and harassment and the district court granted summary judgment in favor of Ferrellgas.

· The appellate court affirmed the order and judgment of the trial court:

· To assert a prima facie case of gender discrimination in the workplace, a plaintiff must ordinarily show that:
1) the victim belongs to a protected class;
2) the victim suffered an adverse employment action; and

3) the challenged action took place under circumstances giving rise to an inference of discrimination.

· Would a reasonable person have believed he or she was subjected to a hostile work environment?

· Was there disparate treatment, i.e., was he treated differently from other similar situated male employees?

· Was there actually a work environment that a reasonable person would have found so hostile that the terms and conditions of employment had adversely changed?

· The appellate court found that he had failed on all of those required elements of proof and had not proved a prima facie case of discrimination as required by the McDonnell Douglas three-part evidentiary test for his allegations:

1) that [h]e engaged in protected opposition to discrimination,

2) that a reasonable employee would have found the challenged action materially adverse, and

3) that a causal connection existed between the protected activity and the materially adverse action.

Title VII, ADEA: gender and age; timely and untimely filing, pattern-or-practice method of proof does not address individual employment decisions, but rather seeks to prove the existence of “a pattern of discriminatory decision-making
Jurisdiction: 10th Circuit

Daniels v. United Parcel Service, Inc., No. 11-3211

(10th Cir., 12/11/12); http://www.ca10.uscourts.gov/opinions/11/11-3211.pdf [enhanced lexis.com version].
Summary by the court:

Regina Daniels, a former United Parcel Service dispatcher who worked in UPS’s Kansas City, Kansas facility, brought suit against UPS alleging discrimination based on her sex and age. The district court granted summary judgment in favor of UPS, and Daniels appeals. We conclude the district court did not err in finding (1) most of Daniels’s discrimination claims were untimely; and (2) the claims of discrimination and retaliation that were timely failed as a matter of law. 
That’s an interesting statement that I find confusing because it seems incomplete. Rather than attempt to unravel it in a brief, and because this is a case primarily of interest to litigators, they need to read the full opinion for all of the pertinent details and long discussion of legal theories, evidentiary issues, trial procedure and limitations on times for filing various kinds of claims. 

USERRA: reinstatement as proper remedy, 38 U.S.C. §§ 4301 et seq, 20 C.F.R. § 1002.194, “escalator” clause
Jurisdiction 8th Circuit

Milhauser v. Minco Products, 12-1756 (8th Cir. Dec. 5, 2012); http://www.ca8.uscourts.gov/opns/opFrame.html; 2012 U.S. App. LEXIS 24938 [enhanced lexis.com version].

Summary by MURPHY, Circuit Judge:

After Douglas Milhauser's employment was terminated by Minco Products, Inc. (Minco) as part of a reduction in force, he brought this action under the Uniformed Services Employment and Reemployment Rights Act (USERRA), 38 U.S.C. §§ 4301 et seq., a statute requiring that returning veterans be reemployed in an appropriate position. The case was tried to a jury which found for Minco. Milhauser then moved for judgment as a matter of law, arguing that there was not a legally sufficient basis for the verdict because termination is not a valid reemployment position under the statute. The district court denied his motion 1 and granted judgment to Minco, and Milhauser appeals. We affirm. 
Background:
· During Douglas Milhauser’s leave of absence to serve in the military, his position was eliminated as part of a reduction in force.
· After his release from military service, he contacted his employer and requested timely reinstatement under USERRA.

· His employer responded:

·  his position had been eliminated during his leave of absence,
· the company would be reinstating the plaintiff to the position of termination, and

· thus ending his employment with the company.

Contentions and reasoning:

· His contention on appeal was:

· USERRA uses the phrase "position of employment in which they would have been employed" to describe the reinstatement rights of returning veterans in 38 U.S.C. section 4313(a)(1)(A), an employer cannot terminate a returning veteran's employment and meet its reinstatement obligations, and.
·  an employer must reinstate the returning veteran to a position and then may only terminate that employee if it proves the affirmative defense under 38 U.S.C. section 4312(d)(1) that the employer's circumstances have so changed as to make reemployment "impossible or unreasonable."
· Appellate reasoning:
· Based on USERRA's language and on the language of its regulations,

· "the escalator principle [under USERRA] requires that an employee's career trajectory be examined as if his or her employment 'had not been interrupted by' military service."

· Thus, if an employee's employment would have been terminated had the employee not taken a military leave of absence, but remained employed, then termination of employment is a proper "reinstatement position" under USERRA.
· Further, the court also relied upon USERRA's implementing regulations, which clearly provide that "[d]epending on the circumstances, the escalator principle may cause an employee to be reemployed in a higher or lower position, laid off, or even terminated." Accordingly, that clear language, adopted by the United States Department of Labor to implement USERRA, was entitled to "considerable deference" by the court.

· Finally, it also relied upon a district court decision that had reached the same conclusion, although under an earlier prior military leave statute adopted by Congress.
Arbitration: arbitrator determines if contract arbitration governs the dispute over a confidentiality and noncompetition agreement, enforceability of arbitration agreements under the Federal Arbitration Act (FAA) policy extends to all such contracts
Jurisdiction: all
Nitro-Lift Technologies, L. L. C. V. Eddie Lee Howard et al., On petition for writ of certiorari to the Supreme Court of Oklahoma, No. 11–1377 (12/26/12); http://www.supremecourt.gov/opinions/12pdf/11-1377_3e04.pdf [enhanced lexis.com version].

The United States Supreme Court ruled that an Oklahoma state court had improperly enjoined an arbitration proceeding and decided a legal issue that should have been decided by the arbitrator in the first instance. As summarized by the United States Supreme Court (USSC):

PER CURIAM.

State courts rather than federal courts are most frequently called upon to apply the Federal Arbitration Act(FAA), 9 U. S. C. §1 et seq., including the Act’s national policy favoring arbitration. It is a matter of great importance, therefore, that state supreme courts adhere to a correct interpretation of the legislation. Here, the Oklahoma Supreme Court failed to do so. By declaring the noncompetition agreements in two employment contracts null and void, rather than leaving that determination to the arbitrator in the first instance, the state court ignored a basic tenet of the Act’s substantive arbitration law. The decision must be vacated.

Both of the employee’s confidentiality and noncompetition agreement with Nitro-Lift Technologies, L. L. C contained the following arbitration clause:
Any dispute, difference or unresolved question between Nitro-Lift and the Employee (collectively the “Disputing Parties”) shall be settled by arbitration by a single arbitrator mutually agreeable to the Disputing Parties in an arbitration proceeding conducted in Houston, Texas in accordance with the rules existing at the date hereof of the American Arbitration Association.

The employer believed the employees had breached their agreements and served them with a demand for arbitration pursuant to the clause above. The employees moved the district court to declare the noncompetition agreements null and void and to enjoin their enforcement. On appeal to the Oklahoma Supreme Court the issue was a state statute limiting the enforceability of noncompetition agreements should not govern. For some reason, the Oklahoma Supreme Court did not question the lower court’s finding that the arbitration clause was valid, only whether enforcing it would be contrary to state law. On appeal to the United State Supreme Court that court wrote:

Its conclusion that, despite this Court’s jurisprudence, the underlying contract’s validity is purely a matter of state law for state-court determination is all the more reason for this Court to assert jurisdiction.

Citing its prior opinions on the FAA’s interpretation, the Court explained that . . .

. . . when parties commit to arbitrate contractual disputes, it is a mainstay of the Act’s substantive law that attacks on the validity of the contract, as distinct from attacks on the validity of the arbitration clause itself, are to be resolved by the arbitrator in the first instance, not by a federal or state court.

Further, said the Court, once it has exercised its authority to interpret the meaning of a statute, “it is the duty of other courts to respect that understanding of the governing rule of law and stated its string of decisions on the FAA’s applicability “forecloses precisely” this type of “judicial hostility towards arbitration.” Citing another of its recent rulings in an arbitration case, Marmet Health Care Center, Inc. v. Brown, 565 U. S. ___, ___–___ (2012) (per curiam) (slip op., at 3–4) (quoting  AT&T Mobility LLC, supra, at ___–___ (slip op., at 6–7)), Court reiterated “when state law prohibits outright the arbitration of a particular type of claim, the analysis is straightforward: The conflicting rule is displaced by the FAA.”
Note: At this point there ought to be no doubt about the position, inclinations, analysis and ruling of the United States Supreme Court on the matter of contractual arbitration. Arbitration is aimed at reducing litigation, so based on that perspective this policy makes sense, and there are some remedies for appealing arbitration decisions.

FMLA: knee surgery, request for extended leave denied but accommodation for medical needs offered written policy that failure to return from FMLA can be ground for termination of employment; adverse employment action; retaliation
Jurisdiction: 10th Circuit

McClelland v. Communitycare HMO, Inc., No. 12-5030 (10th Cir., 11/29/12); http://www.ca10.uscourts.gov/opinions/12/12-5030.pdf [enhanced lexis.com version].

Teresa G. McClelland had exhausted her available FMLA leave in August for her knee injury, but she requested more time in October for knee surgery. Her employer denied her

extended leave request, but it offered to accommodate her medical needs in any manner, including reduced hours or work restrictions, after returning on December 16 return, which was when her remaining FMLA leave would expire. Her physician had told her that January 4th was more probable. She did not respond to that offer. Her employer’s written FMLA policy states 
that any employee who fails to return to work after FMLA leave has expired will be subject to termination. She failed to meet that deadline, and she was fired.
FMLA interference claim:

· The required proof to establish a prima case of FMLA interference, an employee must show

1) the employee was entitled to FMLA leave,

2) some adverse action by the employer interfered with the employee’s right to take FMLA leave, and

3) this adverse action was related to the exercise or attempted exercise of the employee’s FMLA rights.
· She claimed her affidavit showed her employer had misrepresented her employer had misrepresented the amount of FMLA leave she had remaining, but her subsequent deposition testimony contradicted that. Thus:
· she did not present any evidence of misrepresentation by her employer,

· evidence showed her employer had provided her with an accurate written statement of remaining leave, and

· it provided her the full amount of FMLA leave available to her.

· Her contention then was that though her employer ought to have granted her request for extended leave, it wasn’t obligated to provide more than the statutory amount, and her deposition testimony was that Ms. Peterson “did everything she could to help [her] with all of [the] FMLA issues,” and did not think CCH was trying to interfere with her ability to use FMLA leave.

· Not surprisingly, the district court ruled there was no FMLA interference, and the appellate court affirmed it.
FMLA retaliation claim:

· Her argument was that her employer’s stated reason for its adverse employment action of terminating her employment was a pretext for retaliation.
· The applicable test here for establishing a prima facie case of FMLA retaliation, an employee must prove that she:
1)  availed herself of a protected right under the FMLA,

2) was adversely affected by an employment decision, and
3) that there was a causal connection between the two actions.
· The evidence was:

· Her employer’s termination letter stated that it was terminating her employment because she had exhausted her FMLA leave and was not able to return to work.
· She does not dispute that CCH’s FMLA policy states employees may be terminated if they fail to return to work at the expiration of their FMLA leave.
· She admitted in her deposition that this policy was reasonable and that she did not think CCH was attempting to retaliate against her because she had used FMLA leave.
· It is also undisputed that CCH encouraged her to return to work by December 16 and offered to provide her with any necessary work accommodations.
· Not surprisingly, the district court ruled there was no FMLA interference, and the appellate court affirmed it.
Public sector, Title VII: state government attorney; retaliation; fired for bearing bad news; summary judgment dismissal for employer affirmed
Jurisdiction: 10th Circuit

Weeks v. State of Kansas, Office of the Fire Marshal, et al., No. 11-3215 (10th Cir., 11/29/12); http://www.ca10.uscourts.gov/opinions/11/11-3215.pdf [enhanced lexis.com version].

Rebecca A. Weeks . . .

. . . had all the usual responsibilities of an in-house counsel working for a state agency. Her job included drafting proposed legislation and agency regulations, assisting with employment disputes, and the like. That is, until she was fired. 

Background:

· She claimed it was in retaliation for telling her boss what he didn’t want to hear about allegations of unlawful discrimination by two employees, and that those allegations ought to be taken seriously.
· Her boss claimed that . . .
In his view, Ms. Weeks just didn’t do much work. Asked to produce a piece of draft legislation in 2007, she didn’t finish it until September 2008. Told to update a set of regulations later in 2007, months slipped by with almost nothing to show for it. Besides that, he says, Ms. Weeks spent altogether too much time on personal matters at the office — as many as five hours a day. This, the Fire Marshal insists, is why she was fired, not the content of the legal advice she rendered.

· The appellate ruling was that she had to establish a prima (basically legally sufficient) case:

A prima facie case requires the plaintiff to present facts from which a reasonable jury could conclude (among other things) that she had engaged in “protected opposition” to Title VII discrimination.
The district court held that Ms. Weeks had shown only that she “perform[ed] the

duties of her position” as a lawyer by “advising the agency of potential personnel

issues” and doing that much didn’t amount to “protected opposition to

discrimination.” Weeks v. McLaughlin, No. 09-CV-02498-CM, 2011 WL

2631831, at *8 (D. Kan. June 28, 2011).
The district court’s holding is consistent with this circuit’s precedent. This

court has held that for an in-house lawyer to engage in protected opposition she

must do more than provide legal advice to her employer on how best to resolve a

claim of discrimination asserted by another employee. To engage in protected

opposition the lawyer must instead “step outside . . . her role of representing the

company and either file (or threaten to file) an action adverse to the employer,

actively assist other employees in asserting [Title VII] rights, or otherwise engage

in activities that reasonably could be perceived as directed towards the assertion

of rights protected by [Title VII].”

Title VII, ADA: choir director, ministerial exception, discrimination claims barred
Jurisdiction: 5th Circuit

Cannata v. Catholic Diocese of Austin et al., No. 11-51151 (5th Cir. Oct. 24, 2012); http://www.ca5.uscourts.gov/opinions%5Cpub%5C11/11-51151-CV0.wpd.pdf [enhanced lexis.com version].
The choir director’s age and disability discrimination claims against the Catholic Diocese of Austin and St. John Neumann Catholic Church were barred because the “ministerial exception” applied. Thus, this case follows the previous unanimous United States Supreme Court ruling in Hosanna-Tabor Evangelical Lutheran Church & Sch. v. EEOC (2012); ____ 565 U.S. ___; 132 S. Ct. 694; 181 L. Ed. 2d 650; 2012 U.S. LEXIS 578; 80 U.S.L.W. 4056; ; http://www.supremecourt.gov/opinions/11pdf/10-553.pdf [enhanced lexis.com version], briefed previously in this collection.

Marijuana: Department of Transportation (DOT), safety, transportation employees, state laws

Jurisdiction: all

http://content.govdelivery.com/bulletins/gd/USDOT-5fa546
The DOT’s Office of Drug and Alcohol Policy Compliance issued a notice on December 3, 2012, reiterating that marijuana use by safety-sensitive transportation employees is not authorized, despite recent passage of state recreational marijuana use laws. This make sense from a safety perspective, and it is consistent with recent cases and public policy announcements that in most instances federal law still preempts state on drug use in the workplace when safety is an issue.

FMLA, FLSA: performance reviews, letter codes and narrative comments differences, misbehavior and performance deficiencies; paid time off (PTO for birth of child), request to work from home, overtime issues; adverse employment action, termination for unresolved performance issues; retaliation claim, timing, temporal proximity; evidence, McDonnell Douglas three-part evidentiary test
Jurisdiction: 10th Circuit

Brown v. ScriptPro, LLC, No. 11-3293 (10th Cir., 11/27/12); http://www.ca10.uscourts.gov/opinions/11/11-3293.pdf [enhanced lexis.com version].

This case is primarily of interest to litigators. Also, as you can see from the key-word tags above, this is a detailed case that needs to be read in its entirety rather than briefed because briefing might minimize or omit a factor critical to the result. That said, here is a minimalist summary of the appellate court’s seventeen pages of detailed facts analysis and reasoning.

 FMLA claim:
· The federal district trial court concluded Frank Brown had provided sufficient evidence by which a reasonable jury could find (1) that he was entitled to FMLA leave and (2) that ScriptPro interfered with his FMLA rights, and

· that he was correct in that timing can be particularly suggestive in determining whether termination relates to the exercise of FMLA rights.
· However, his employer provided undisputed evidence that he would have been terminated anyway for other reasons (indicated above in the key-word tags).

· Thus, there was an issue of timing for those other reasons when the adverse employment action was in “temporal proximity” to the FMLA leave. This brings is to the McDonnell Douglas three-part evidentiary test, which you may recall as requiring the parties – the plaintiff (employee) and the defendant (employer) to go through these steps:

1) the plaintiff must establish a prima facie (basically, legally sufficient) case of discrimination (i.e., a rebuttable presumption of discrimination), and if the court rules that burden has been met,

2) the defendant must produce evidence of a legitimate non-discriminatory reason for its actions, and if the court rules that burden has been met, then the presumption of discrimination becomes invalid, and then

3) the plaintiff must present facts to show an inference of discrimination.

They did, and on the FMLA issues, there was a failure of proof by the plaintiff “to create a triable issue of fact regarding ScriptPro’s reason for termination, they similarly fail to create a triable issue of fact as to whether that reason is pretextual” .
FLSA claim;
· The district court found that he produced uncontroverted evidence of actually having worked overtime at home (however, not how much):

· his own testimony,
· his wife’s testimony, and
· discussion with his VP about his work at home.

· But  he failed to show the amount of overtime by justifiable or reasonable inference.

· chose not to enter any of the hours he allegedly worked from home in ScriptPro’s timekeeping system, and

· did not keep any other record of any sort to document the hours worked.
· His contented that his employer was that responsible for keeping accurate records and that the employee should not bear the burden of proving the precise amount of overtime worked.
· The appellate court rejected that argument:

· Courts only relax the plaintiff’s burden to show the amount of overtime worked where the employer fails to keep accurate records.

· It was undisputed that his employer keeps accurate records, and employees can access the timekeeping system from home.
· He could have done that easily to could have entered his hours, and in fact, he was required to do so.

· Thus, there was no failure by his employer to keep accurate records, but he failed to comply with his employer’s timekeeping system
· When the employee fails to notify the employer through the established overtime record-keeping system, the failure to pay overtime is not an FLSA violation.

Title VII: race, retaliation, claim of failure to hire based on race, timing of adverse employment action, temporal proximity, 10 month gap, unique circumstances, causation analysis; evidence, McDonnell Douglas three-part evidentiary test, pretext argument needs to be reconsidered, summary judgment inappropriate, full trial may be necessary on pretext issue
Jurisdiction: 10th Circuit

Xia v. Salazar, No. 12-4034 (10th Cir., 11/27/12);

http://www.ca10.uscourts.gov/opinions/12/12-4034.pdf [enhanced lexis.com version].

As with the ScriptPro case directly above, this case is primarily of interest to litigators; it is a detailed case that needs to be read in its entirety rather than briefed because briefing might minimize or omit a factor critical to the result. That said, here is a minimalist summary:

· Pretext was an issue requiring close scrutiny of the facts and various possible exceptions to the usual defense of too much time elapsed since the adverse employment action and the alleged retaliation, i.e., timing of adverse employment action, temporal proximity, unique circumstances, and a causation analysis.

· The appellate court stated the McDonnell Douglas:

To establish a prima facie case of retaliation, a plaintiff must demonstrate (1) that he engaged in protected opposition to discrimination, (2) that a reasonable employee would have found the challenged action materially adverse, and (3) that a causal connection existed between the protected activity and the materially adverse action. Once the plaintiff has made out a prima facie case, the employer must articulate a legitimate, nondiscriminatory reason for the adverse employment action. If the employer articulates a legitimate reason for the action, then the plaintiff must demonstrate that the employer’s asserted reasons are pretextual.
· On the issue of pretext, the appellate court remanded (returned) the case to the trial court for further proceeding based on the appellate court’s analysis and indication that a trial might be necessary “because the district court never reached the issue of pretext, and given the somewhat conflicting evidence in the record, it will likely prove to be a highly fact intensive inquiry”. 

ADA: medical records confidentiality, 48 U.S.C. §§ 12112(d)(3) and 12112(d)(4)(B), inadvertent disclosure or acquisition knowledge of medical information; statutory interpretation, “clear congressional intent” 

Jurisdiction: 7th Circuit

EEOC v. Thrivent Financial for Lutherans, No. 11-2848 (7th Cir., 11/20/12); http://www.ca7.uscourts.gov/fdocs/docs.fwx?submit=rss_sho&shofile=11-2848_002.pdf; Outten & Golden article at http://www.employmentlawblog.info/2012/11/eeoc-v-thrivent-financial-for-lutherans-no-11-2848-7th-cir-nov-20-2012.shtml [enhanced lexis.com version].
Summary by Tinder, Circuit Judge:

The Equal Employment Opportunity Commission (EEOC) brought suit against Thrivent Financial for Lutherans (Thrivent) on behalf of Gary Messier, alleging a violation of the medical record confidentiality requirements of the Americans with Disabilities Act (ADA), 42 U.S.C. § 12111 et seq. On July 6, 2006, Omni Resources, Inc. (Omni), a technology consulting agency, hired Messier to work as a temporary SAS programmer for Thrivent pursuant to an agreement between Omni and Thrivent. After Messier left Omni and Thrivent on December 4, 2006, Messier had a difficult time finding a new job and began to suspect that Thrivent was saying negative things about him to prospective employers who called for reference checks. The EEOC alleges that during these reference checks, Thrivent was revealing information about Messier’s migraine condition to prospective employers in violation of the ADA’s requirement that employee medical information obtained from “medical examinations and inquiries” must be “treated as a confidential medical record.” 42 U.S.C. § 12112(d). The district court found that Thrivent learned of Messier’s migraine condition outside the context of a medical examination or inquiry. Therefore, the confidentiality provisions of 42 U.S.C. § 12112(d)(3) did not apply, and the district court granted summary judgment to Thrivent. For the reasons explained below, we agree that Thrivent did not learn about Messier’s migraine condition as the result of 42 U.S.C. § 12112(d) “medical examinations and inquiries.” Consequently, Thrivent had no duty to treat its knowledge of Messier’s migraine condition as a confidential medical record, and we affirm the judgment of the district court.
Background:
· Thrivent had missed work in the past, but had checked as required by company policy – “very good about notifying” when he might be absent. However in this instance his migraine headache had apparently disabled him to the extent that he failed to do that.  Company officials were concerned and sent him an email – “Gary, give us a call, and give John a call. We need to know what is going on. John called here looking for you.” Hours later a long email arrived from Messier explaining the severe migraine problem. A response a few hours later urged him to “get better” and to “let me know . . . [i]f there is anything that I or Omni can do.”

· For some reason Messier quit despite his assurances he was committed to the contract. There is mention in the trial court record the “we ran into a very strong disagreement on expectations and he walked out on us”, which suggested he left on bad terms.
· During his job search three prospective employers lost interest in him after reference searches.

· Curious, he contracted with Reference Matters, Inc, (RMI), an agency that checks online references, which contacted Thrivent – he “ . . . has medical conditions where he gets migraines. I had no issue with that. But he would not call us. It was the letting us know.”

Based on that, he filled his ADA claim alleging ADA medical records confidentiality violation, 48 U.S.C. §§ 12112(d)(3) and 12112(d)(4)(B).

· The appellate court reviewed the applicable statutes in detail and analyzed their purpose and the clear intent required for statutory interpretation.
· It rejected the cases cited by the EEOC on the ground that they were distinguishable from the facts in Messier’s case because the case relied on by EEOC involved inquiries by employers with prior knowledge of illnesses:

The EEOC claims that Doe and Ford Motor stand for the proposition that “inquiries” under 42 U.S.C. § 12112(d)(4)(B) include all interactions between the employer and the employee that (1) are initiated by the employer, and (2) result in the employee revealing medical information. Yet in both Doe and Ford Motor, the employers initiated the interactions with some preexisting knowledge that the employee was ill or physically incapacitated. Additional case law supports this notion that an employer must already know that an employee is ill or physically incapacitated before initiating the interaction in order for the interaction to be considered an inquiry under 42 U.S.C. § 12112(d)(4)(B).

· That was not the situation when Thrivent made its inquiry – it had no idea why Messier had not checked in as required by company policy, and it was Messier who provided on his own initiative the detailed information about his migraine problems (similar to an applicant volunteering medical information in an interview). As the court pointed out, in the EEOC’s cases . . .

. . . the employer already knew something was wrong with the employee before initiating the interaction in order for that interaction to constitute a 42 U.S.C. § 12112(d)(4)(B) inquiry. Neither Thrivent nor Omni had any such knowledge here. There is no evidence in the record suggesting that Thrivent or Omni should have inferred that Messier’s absence on November 1, 2006 was due to a medical condition. There is no evidence in the record that Messier had been sickly during his first four months of employment. There is no evidence that Messier had experienced a headache at work during his first four months. For all Thrivent and Omni knew, Messier’s absence was just as likely due to a non-medical condition as it was due to a medical condition. Indeed, as Thrivent pointed out to the district court, “Messier could have had transportation problems, marital problems, weather-related problems, housing problems, criminal problems, motivational problems, a car or home accident, or perhaps he simply decided to quit his job at OMNI (which he did just a month later on December 4, 2006.)” When Brey emailed Messier on November 1, 2006, he had no idea that Messier was ill—let alone disabled. For this reason, No. 11-2848 17 Brey’s email cannot be an inquiry for the purposes of 42 U.S.C. § 12112(d)(4)(B).

IV

For the above reasons, we reject the EEOC’s argument that the term “inquiries” as used in 42 U.S.C. § 12112(d)(4)(B) refers to all job-related inquiries, and not just medical inquiries. Because the EEOC concedes on appeal that Brey’s email to Messier was not a medical inquiry, Thrivent was not required to treat the medical information that Messier sent in response to Brey’s email as a confidential medical record. Thus, Thrivent did not violate the requirements of 42 U.S.C. § 12112(d) by revealing Messier’s migraine condition to RMI because the statute did not apply. We accordingly AFFIRM the decision of the district court granting summary judgment to Thrivent. 
Note: Because of the way the parties framed the issues we don’t know if Thrivent needed to carefully to consider FMLA issues and ADA accommodations issues, but it is something for practitioners to keep in mind and confer with human resources and legal employment advisors if similar situations arise.
Title VII: United States Supreme Court agreed to clarify definition of “supervisor” to resolve split among the various circuits; standard of proof
Jurisdiction: all, at some point

Stay alert for a decision during this term on the definition of who is a supervisor for the purposes of Title VII liability. Oral arguments on this issue are scheduled for 11/26/12 in the case of Vance v. Ball State University. The two major implications for employers will be:

1) how employers organize their workforce and develop policies and practices prohibiting harassment in the workplace, and
2) how Title VII harassment cases are litigated.

What ought to be the extent of control authority of a supervisor?

· occasional control of terms and conditions of employment such as hiring, firing, scheduling, or

· complete control of that?
The definition is important because it makes a difference in proof between:

· the company knew or should have known of the discriminatory behavior, or

· knowledge of the supervisor being automatically imputed to the employer – knowing or should have known not being required.

Suggestion: The important action at this point is to make sure you have current, compliant policies and practices and are adequately training everyone in the workplace so you don’t have discrimination and/or retaliation claims at all – then the definition of “supervisor” never becomes an issue.
Vance v. Ball State University, No. 08-3568 (7th Cir., 06/03/11); http://www.ca7.uscourts.gov/tmp/NJ0MBAWC.pdf; http://case.lawmemo.com/7/vance.pdf [enhanced lexis.com version].

Trial court: Maetta Vance sued her employer for violation of Title VII, hostile work environment and retaliation, plus other claims, and summary judgment dismissal was granted.
Appellate court, Wood, Circuit Judge:

Maetta Vance was the only African- American working in her department at Ball State University (“Ball State”) when racially charged discord erupted. In 2005, Vance began filing complaints with Ball State about her coworkers’ offensive conduct, which included the use of racial epithets, references to the Ku Klux Klan, veiled threats of physical harm, and other unpleasantries. In 2006 she filed two complaints with the Equal Employment Opportunity Commission (“EEOC”) for race discrimination and, later, retaliation. After getting her right-to-sue letter, she filed this action in federal court alleging a range of federal and state discrimination claims. The district court granted summary judgment for the defendants and dismissed the case. On appeal, Vance pursues only her hostile work environment and retaliation claims against Ball State based on asserted violations of Title VII of the Civil Rights Act of 1964 (“Title VII”), 42 U.S.C. §§ 2000e et seq. Because she has not established a basis for employer liability on the hostile work environment claim or put forth sufficient facts to support her retaliation claim, we affirm.
The key factor regarding liability is that the 7th Circuit said, "We have not joined other circuits in holding that the authority to direct an employee’s daily activities establishes supervisory status under Title VII."
FMLA: requisite awareness of employer of an employee’s need for leave, peculiar behavior amounting to a “report”, severe emotional distress and anxiety; possibly precipitous action by employer without sufficient facts
Jurisdiction: 8th Circuit

Typically, the FMLA requires an employee to show that he or she has put the employer on notice of an absence might be covered by the FMLA. Under most circumstances the employee must inform the employer in words, spoken or written, of that need, which presumes the capacity to do that. An obvious exception might be when an employee is in a coma or similarly incapacitated. A more subtle variation could arise when severe emotional distress and anxiety might be impairing an employee’s rationality. The possible deficiency of the employer’s action in this case was that it knew of an employee in apparent crisis and took an adverse employment action by terminating her employment before it had sufficient information to make a sensible decision about how to handle the entire matter. Now, the determination of the actions of both the employee and the employer will be determined by a jury.

Clinkscale v. St. Therese of Hope, No. 12-1223 (8th Cir., 11/13/12); http://www.ca8.uscourts.gov/opndir/12/11/121223P.pdf;  http://www.employmentlawmatters.net/uploads/file/11-13-12-8thCir-emer%20should%20have%20known.pdf [enhanced lexis.com version].
Facts:

· Ruby Clinkscale worked as a nurse for this long-term care facility from 2005 to 2010.

· Staff could be “floated” to different units.
· Her training was in rehabilitation, and that was the professional service she provided until 11/11/10, when she was reassigned to the long-term care unit.

· Before the transfer she had requested training in long-term care.

· She began experiencing symptoms of undiagnosed anxiety disorder and expressed apprehension about working in a unit in which she had no training.

· She clearly stated she was not refusing to work in that unit, and after the onset of those symptoms renewed her request training in long-term care.

· Her supervisors told her she had “no choice” – you either work or you don’t have a job – that’s patient abandonment – you could lose your license.

· She immediately went to human resources, and during her conversation with the director she showed signs of a panic attack, crying and shaking severely enough to request an ambulance. Instead, she was told to go home and then see what might be worked out the next day.

· She made an appointment with her physician for the next morning, and the next day:

· Her physician suggested the anxiety attack was triggered by the situation and recommended therapy and prescribed two medications. His note to her employer recommended taking the week off, which she delivered to her employer.

· Human resources gave her FMLA forms for her physician to complete and return.

· Later that day a member of the human resources staff called her at home to inform her she had been fired for walking off the job.

· Two days later the FMLA forms were returned, which described her as "suffering from anxiety and panic attacks" and requesting she be excused from work for one week due to the severity of her condition.

· About eight days later her employer registered a complaint regarding her with the Minnesota Board of Nursing, alleging that Clinkscale had "refused work assignment & walked out."

Litigation:

· In the trial court:

· Her complaint to the trial court alleged St. Therese impermissibly interfered with her right to take reasonable leave for medical reasons in violation of the FMLA.
· Her employer moved for summary judgment dismissal on the grounds the she was not entitled to FMLA rights because she had no longer been an employee at the time she asserted them and, in any case, she had been terminated for reasons "wholly unrelated to the FMLA."
· Summary judgment was granted summary judgment in favor of the employer on all claims.
· Interference - the court concluded her employer did not have notice of her need for medical leave prior to her termination, and in the alternatively,
·  She had been terminated for patient abandonment and not for asserting her FMLA rights.

· In the appellate court:

· Her condition in the workplace was found to have been sufficient notice to her employer of the possibility of the existence of a serious medical condition (an employer cannot avoid legal liability by firing someone who takes leave for a condition that ultimately may be diagnosed as a serious health condition requiring FMLA leave).

· The appellate court found that when her employer told her to go home to attend to her condition, provided FMLA paperwork to her, and then decided instead to fire her before she could submit completed paperwork, that created an issue of fact which a reasonable jury could conclude that sufficient notice had been provided to her employer” as soon as practicable” as required by the FMLA, and thus . . .

· a reasonable jury could conclude that her employer had interfered with her possible need for leave.

· Bear in mind that the appellate court did not find that her employer violated the FMLA. Rather, it determined that based on the facts as asserted by her, a reasonable jury would have to determine:

1) whether notice of a serious health condition was provided by her to her employer, and 

2) whether her employer interfered with her possible FMLA leave when it terminated her for leaving work on the day of the episode (which may turn out to be a costly precipitous action).
NLRB: mandatory arbitration agreement, employees’ waiver of right to participate in class or collective actions, additional duty imposed by Administrative Law Judge (ALJ)

Jurisdiction: all (but this is an ALJ decision*) 

24 Hour Fitness USA, Inc., No. 20-CA-035419 (11/6/12); 

http://www.nlrb.gov/category/case-number/20-ca-035419 [enhanced lexis.com version]. 
This case adds an additional duty to the previous ruling of the NLRB decision in D.R. Horton, Inc.:

· The ruling in D. R. Horton was that a mandatory arbitration agreement waiving employees’ rights to participate in class or collective actions is unlawful under the National Labor Relations Act.
· In the case of 24 Hour Fitness USA, Inc., an NLRB ALJ followed D.R. Horton ruling  and also expanded its holding to further restrict the rights of employers to invoke arbitration agreements executed by employees. 

* Note that many employers are fighting back on recent NLRB decisions they believe exceed the authority of the NLRA, and this ruling may well be appealed or otherwise challenged in court. Also, ALJ decisions are binding only on the parties to the case rather than a wide variety of entities.
FMLA: retaliation, “honest belief” rule, intermittent leave, public Facebook pictures, fraud, adverse employment action; evidentiary tests
Jaszczyszyn v. Advantage Health Physician Network, No. 11-1697 (6th Cir., 11/7/12, unpublished); http://www.ca6.uscourts.gov/opinions.pdf/12a1152n-06.pdf [enhanced lexis.com version].

Sara Jaszczyszyn was fired by Advantage Health Physician Network when her public social media postings indicated her claims of back pain were exaggerated and that her leave requests were unwarranted.

Background

· January 2008 – previous back in motor vehicle accident – hired without restriction after medical examination – part-time  clerical employee.

· Subsequently promoted to a full-time position in the Human Resources Department, and then customer service representative.
· Later complained to her treating physician of worsening back pain, who provided her employer with work release form stating the she was “completely incapacitated” for an eight-day period, and the company advised her to apply for FMLA leave and gave her the necessary paperwork and leave policy.

· Shortly thereafter she returned to work and then her physician gave the company an incomplete Certification of Health Care Provider form to the company stating she was having four “flare ups” per month and would be unable to perform all of her job duties during those episodes.
· Advantage approved her request for intermittent FMLA leave, and after that she began using the leave as continuous rather than intermittent, which caused the employer to remind her repeatedly to contact her supervisor if she was unable to come to work and also to turn in the required paperwork.

· An additional Certification, projected she would be disabled another few weeks, and was followed by a work release form indicating the plaintiff was completely incapacitated for an additional three weeks).
· At this time she spent eight hours at a local festival with friends and later posted pictures of that activity on her Facebook page.

· Her voice mail messages to her supervisor stated that she would not be at work on Monday because she was in pain.
· Unfortunately for her, her supervisor and several of her  coworkers were Facebook “friends”, and one co-worker called her supervisor’s attention to the pictures, who then alerted her own supervisor. The photos were shared with responsible company officials, company legal counsel was consulted, and an investigation was begun.

· In her investigation interview she was unable to provide a reasonable explanation for the discrepancy between her leave request and her conduct at the festival, and the adverse employment action decided on was to terminate her employment for apparent fraud.
Litigation:

· Trial court – her FMLA claims were for interference and retaliation were dismissed on summary judgment:
· no evidence that anyone at the company had a retaliatory motive and
· the employer had an “honest suspicion” the plaintiff was abusing her leave.
·  Appellate court:

· Elements of required proof under her circumstances:

· for the interference claim one elements of proof was “[whether] the defendant denied [her] FMLA benefits or interfered with FMLA rights to which [s]he was entitled,” and
· for the retaliation claim, “[whether] there was a causal connection between the protected FMLA activity and the adverse employment action.”
· The employer’s intent to discriminate is required to prove a claim under the retaliation theory, but not under the interference theory.
· In rejecting a strict liability standard for interference cases, it stated:

“[I]nterference with an employee’s FMLA rights does not constitute a violation if the employee has a legitimate reason unrelated to the exercise of FMLA rights for engaging in the challenged conduct.” Edgar v. JAC Prods., Inc., 443 F. 3d 501, 507-08 (6th Cir. 2006).

· Next, it determined that FMLA interference claims were properly analyzed under the McDonnell Douglas burden-shifting test, at least where, as in this case, the employer had proffered a “legitimate reason unrelated to the exercise of FMLA rights for terminating the employee.”
· “Honest Belief” Rule, i.e., whether an employer’s “honest belief” in the justification for its action can defeat an FMLA interference claim:

[S]o  long as the employer honestly believed in the proffered [lawful] reason given for its employment action, the employee cannot establish pretext even if the employer’s reason is ultimately found to be mistaken, foolish, trivial, or baseless.
Wrongful discharge: sexual harassment, individual liability, termination, violation of public policy 

Jurisdiction: Virginia

VanBuren v. Grubb, No. 120348 (11//12); Justicia cite: http://law.justia.com/cases/virginia/supreme-court/2012/120348.html [enhanced lexis.com version]. 
The Virginia Supreme Court held that supervisors and managers can be held individually liable for public policy wrongful discharge under Virginia common law. A former employee of a medical practice could sue her former supervisor individually after he allegedly discharged her for refusing his sexual advances.
Trial in federal courts on an issue involving an issue of state law: 

· From time to time a federal court will petition, pursuant to federal law, for a state supreme court to answer a question of state law, and in most states there is constitutional,  or statutory, or court rule authority, or some combination of that, enabling such cooperation.

· In this case a nurse, Angela VanBuren, rejected sexual advances her physician employer, Stephen A. Grubb, who then fired her.

· She claimed gender discrimination and wrongful discharge against him in a case is federal court that included state law claims

· He moved to dismiss, and the federal district court granted his motion on the ground that the wrongful discharge claims by an employee are cognizable only against the employer and not against supervisors or co-employees in their individual capacity.
· The U.S. court of appeals certified to the Virginia Supreme Court the question of whether Nurse's wrongful discharge claim was cognizable against him, and the Supreme Court concluded that Virginia recognizes a common law tort claim of wrongful discharge in violation of established public policy against an individual who was not the plaintiff's actual employer but who was the actor in violation of public policy, as a supervisor or manager, and who participated in the wrongful firing of the plaintiff. Here is a brief quotation on that by the state court:

  On March 1, 2012, the United States Court of Appeals for the Fourth Circuit entered an order of certification requesting that we exercise our jurisdiction pursuant to Article VI, Section 1 of the Constitution of Virginia and Rule 5:40, and answer the following question:

Does Virginia law recognize a common law tort claim of wrongful discharge in violation of established public policy against an individual who was not the plaintiff's actual employer, such as a supervisor or manager, but who participated in the wrongful firing of the plaintiff?

In an order dated April 19, 2012, we accepted the certified question, and, for the reasons stated herein, we now restate the question pursuant to our authority under Rule 5:40(d) and answer in the affirmative.

And then the federal courts took over from there. (Note: We may never know if his name had any effect on the considerations of the various courts.)

FLSA: meal breaks, automatic deduction policy, missed meals, meals not taken; class action denied
Jurisdiction: 6th Circuit

White v. Baptist Memorial Health Care Corporation, No. 11-5717 (6th Cir., 11/6/12); http://www.ca6.uscourts.gov/opinions.pdf/12a0379p-06.pdf [enhanced lexis.com version]; and also see Frye v. Baptist Memorial Hospital, Inc., No. 11-5648 (6th Cir., 8/21/12); http://www.ca6.uscourts.gov/opinions.pdf/12a0926n-06.pdf [enhanced lexis.com version].  
These two cases deal with meal breaks and pay issues involving the FLSA, and the decisions favor employers:

· White involved a nurse who missed meal breaks but was affected by the hospitals’ policy of automatically deduction pay for meal breaks, even those not taken.
· Frye involved somewhat similar problems and the procedural litigation issue of class action certification 
White: This ER nurse did not have regularly scheduled meal breaks, but she was allowed to have the flexibility to take them as the demands of her work load allowed. The hospital’s automatic-deduction policy was that thirty minutes were deducted from time worked unless the employee submitted a time-exception form. She failed to do that and did not complain that she was not being paid for that time. The appellate court’s reasoning was that an employer cannot be held liable for conduct of which it does not know, and therefore the employee has the burden to report – which is similar to the duty in discrimination cases.
Frye: Cases petitioning for class action certification must involve substantially similar issues of law and fact raised by the plaintiffs in order to qualify for that status. The appellate court ruled that the issues involved in the various cases of the petitioners were too different to be tried together – this ruling is similar to the United States Supreme Court decision in Wal-Mart Stores Inc v. Betty Dukes, No. 10-277, 564 U.S. ____ (6/20/11); 131 S. Ct. 2541; 2011 U.S. LEXIS 4567;180 L. Ed. 2d 374; 112 Fair Empl. Prac. Cas. (BNA) 769; http://www.supremecourt.gov/opinions/10pdf/10-277.pdf [enhanced lexis.com version], and numerous other recent class action case in this collection that followed Dukes.

FMLA, ADA, Work Comp: return to work, “no restriction” policy and practice

Jurisdiction: Colorado

EEOC v. Interstate Distributor Company; instructive article by Abizer Zanzi of Franczek Radelet, attorneys and counselors, about the dangers of having a “no restrictions” leave policy of automatically terminating employees after exhausting 12 weeks of leave unless they were able to return to full-duty work without limitation: http://www.franczek.com/frontcenter-EEOC_Settlement_ADA.html. The EEOC obtains $5 million settlement. With the passage of the ADAAA it has become important for employers to realize that if there is a possibility that an employee on FMLA leave might not be able to return to work without restrictions, then a prudent employer ought to consider ADA implications and requirements, especially reasonable accommodation. This precaution might also apply to workers’ compensation situations, so don’t overlook that potential problem, too – some employers and work comp adjusters may be unaware of the implications of these federal laws.

Litigation: social media, scope of discovery, excessive, too vague for meaningful response

Jurisdiction: California, USDC S.Dist. S.Div.

Mailhoit v. Home Depot USA Inc., et al., No. CV 11-03892 DOC (SSx) (9/14/12); http://www.catalystsecure.com/blog/wp-content/uploads/2012/09/MAILHOIT-v.-HOME-DEPOT-USA-INC..pdf; 

http://law.justia.com/cases/federal/district-courts/california/cacdce/2:2011cv03892/501445/144 [enhanced lexis.com version].

Danielle Mailhoit sued for mental anguish damages, and the defendant employer requested information from her social networking sites consisting of:

1) Any profiles, postings or messages (including status updates, wall comments, causes joined,

groups joined, activity streams, blog entries) from social networking sites from October 2005 (the

approximate date Plaintiff claims she first was discriminated against by Home Depot), through the

present, that reveal, refer, or relate to any emotion, feeling, or mental state of Plaintiff, as well as

communications by or from Plaintiff that reveal, refer, or relate to events that could reasonably be

expected to produce a significant emotion, feeling, or mental state;

(2) Third-party communications to Plaintiff that place her own communications in context;

(3) All social networking communications between Plaintiff and any current or former Home Depot employees, or which in any way refer [or] pertain to her employment at Home Depot or this lawsuit; or
(4) Any pictures of Plaintiff taken during the relevant time period and posted on Plaintiff's profile or tagged * * * or otherwise linked to her profile.
Plaintiff acknowledges that "social media is discoverable to the extent it is adequately tailored to satisfy the relevance standard," but argues that Plaintiff's requests are impermissibly overbroad. * * * According to Plaintiff, rather than tailor its requests, Defendant seeks "to rummage through the entirety of [Plaintiff's] social media profiles and communications in the hope of concocting some inference about her state of mind." * * * Plaintiff further argues that the requested discovery is unduly burdensome because she has already testified about her emotional distress, as well as produced or agreed to produce "documents and communications pertaining to her emotional distress damages going as far back as 2004," * * *, which Plaintiff maintains constitute "sufficiently relevant responses." * * * In particular, Plaintiff asserts that she has already responded to requests for her communications with sixteen different current or former Home Depot employees, which Plaintiff contends "presumably" include her communications via social media. 

Federal court rules of civil procedure require (as do most other court rules) that such a request must be stated with reasonable particularity, and the federal magistrate judge stated:
Even if the first part of this category, which seeks communications relating to ‘any emotion,’ could be understood to encompass only communications containing specific words (which the request does not identify), the category would still arguably require the production of many materials of doubtful relevance, such as a posting with the statement ‘I hate it when my cable goes out.’ The second part of the category, which seeks communications relating to ‘events’ . . . [could include] watching a football game or a movie on television . . . that may produce some sort of ‘significant emotion. . . .

Essentially, the defendant’s request for social media was too metaphysical and unspecific (even for California).

Title VII: litigation issues, jurisdiction under 28 U.S.C. § 1291, partial summary judgment dismissal; race; Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-2, and the Oklahoma Anti-Discrimination Act, Okla. Stat. Ann. tit. 25, § 1302 (“OADA”), as well as violations of 42 U.S.C. § 1981.
Jurisdiction: 10th Circuit, Oklahoma
Green v. JP Morgan Chase Bank National Association, a Delaware corporation, No. 11-5153 (10th Cir., 11/1/12); http://www.ca10.uscourts.gov/opinions/11/11-5153.pdf [enhanced lexis.com version].

Essentially, after all of the procedural and other legal matters were resolved in this case, the employee lost on his discrimination and constructive discharge claims:

· An employer is allowed to hire another applicant with better qualifications – as courts have stated many times, their task is to determine if there has been discrimination, not second guess employers on who was better qualified for the job.

· There was no constructive discharge because there was no pressure from the employer to push Green to leave (“constructive discharge” means the employer made conditions unbearable to the point that a reasonable person would quit).

Litigators: The court affirmed in part, but vacated the grant of summary judgment on certain claims that were not administratively exhausted, and it remand for the district court to dismiss those claims for lack of subject matter jurisdiction.
Human resource practitioners: The factual background is set forth by the court in detail for about three and a half pages, so I’ll briefly summarize that encourage you to read the court’s full opinion for all of the important factors involved in this racial discrimination claim:

· Tarus Green, African-American, was employed by Chase employed as a licensed personal banker in Tulsa, and his  production numbers placed him near the top of Chase’s list of its Oklahoma personal bankers.

· He applied for promotion to business banker.
· Chase deferred filling position until it hired Jason Groves as area manage, who eventually Chase narrowed the field to Green and an external candidate, a Caucasian male recommended to Groves by Groves’ father.

· Groves’ notes from a brief meeting with Green indicated an observation that he thought Green had a chip on his shoulder and he had a concern about Green’s “coachability”, but he told Green that he would have a formal interview before the entire hiring panel the next week – which never happened.

· Groves discussed his impressions of Green with another member of the hiring panel, district manager Michelle Ward, who was said she felt Green “seemed to have some attitude issues – production was sufficient - he was “a good producer but was going to be a coaching challenge” – and she was concerned about his ability to work with three different branch-manager personalities.
· Groves asked Ward why the panel had asked him to meet with Mr. Green, in light of those concerns, she said this was because Groves was new and . . . “not having any preconceived notions of any individuals or their skill set or their background, you know how rumors go throughout the markets, we wanted you to interview Tarus because we felt like based on his production, he deserved the opportunity to be interviewed for that position, and we wanted you to sit down and interview him and make it your decision.”

· The full hiring panel interviewed only the one other candidate and offered him the job.
· Groves informed Green of the decision, and a couple of week later Green submitted a letter of complaint to a Chase performance evaluation analyst, apparently that person had no responsibility to handle complaints of discrimination, but Green may have recalled he did that; as best he could recall, Mr. Green contacted her “because of her association with some organization in the bank that I thought might have been sympathetic to looking at minority issues.”

· A few weeks later Green filed an intake questionnaire with the Oklahoma Human Rights Commission (“OHRC”).
· A short time later Green submitted a formal written complaint of discrimination to a Chase human resources employee – later supplemented with further allegations.
· OHRC issued him a right-to-sue letter, and he filed a complaint alleging discrimination, retaliation, and constructive discharge in violation of several anti-discrimination acts.
The appellate court reviewed the rulings of the trial court and the case now returns to the trial court for further proceeding in accordance with the decision of the appellate opinion, details of which are in the full opinion – dismiss all of the remaining claims.

Public Sector: governmental employee, property interest in employment, private interest

Jurisdiction: 10th Circuit, Oklahoma

Hughes v. Oklahoma Department of Transportation, et al., No. 12-6124 (11/1/12); http://www.ca10.uscourts.gov/opinions/12/12-6124.pdf [enhanced lexis.com version].
Government employees have certain property, or proprietary, rights in their employment status, but the important issue is whether the employee’s complaint of an adverse employment action involved a public matter rather than a private matter. Basically, he contended that state and local government entities had harmed his possibility of employment by the decision of state and local officials not to adopt the light rail system he proposed for Oklahoma City – violations, he contended of the First Amendment and federal criminal and transportation statutes by implementing a less desirable transportation system and by disseminating fraudulent information about this system to other government agencies and the public. The district court warned him that his complaint failed to allege a violation of a federal right and that his claims needed to be based on injuries to his own rights or interests, and the appellate court agreed.
Privacy: tort, invasion, intrusion; agency law, actions of investigating agents, liability imputed to employer
Jurisdiction: Illinois

Lawlor v. North American Corporation of Illinois, No. 11-2530 (Oct. 18, 2012); http://www.state.il.us/court/Opinions/SupremeCourt/2012/112530.pdf [enhanced lexis.com version].

This case involves the tort of invasion of privacy and agency law in which the principal is liable for the acts of its agents that were engaged to investigate whether a former employee might be violating a covenant not to compete.

· A “tort” is a legal term for a civil wrong recognized in the law as compensable (i.e., what is commonly referred to as personal injury). In this case it was intrusion on seclusion, or invasion of privacy, of a former employee.

· Agency law involves a principal and an agent, or agents. Simply stated, you want something done and you have someone else do it for you. In this case an employer contracted for an investigation to check if the former employee had violated or was violating an agreement not to compete. 
Intrusion on Seclusion: Citations are omitted here to make this legal definition easier to read (see the opinion for details and citations):
One who intentionally intrudes, physically or otherwise, upon the solitude or seclusion of another or his private affairs or concerns, is subject to liability to the other for invasion of his privacy, if the intrusion would be highly offensive to a reasonable person.

The invasion may be by some other form of investigation or examination into his private concerns, as by opening his private and personal mail, searching his safe or his wallet, examining his private bank account, or compelling him by a forged court order to permit an inspection of his personal documents. The intrusion itself makes the defendant subject to liability, even though there is no publication or other use of any kind of the information outlined.
Background information:

· Kathleen Lawlor left her sales position with North American Corporation (NAC) for a similar sales position with a competitor.

· NAC hired Probe, a private investigation company, to determine whether she was violating her covenant not to compete by contacting NAC customers, and NAC provided Probe with Lawlor's date of birth, address, home and cell phone numbers, and Social Security number.

· Probe engaged Discover, another investigative company, to obtain Lawlor's personal phone records – evidence showed it did so by pretending to be Lawlor – those phone records were sent to Probe, which faxed them to NAC.

· NAC employees attempted to verify whether Lawlor was calling NAC’s customers.  

· Lawlor claimed that a number of problems resulted from NAC's possession and review of her illicitly obtained phone records, including sleeplessness and anxiety for her own and her family's safety.

· NAC contented that she had breached her fiduciary (i.e., trust and loyalty) duty by communicating confidential corporate sales information to a competitor.
· Liability and damages verdicts and judgments were entered for both sides – including punitive damages of $1.75 million against North American.
Lesson: Hiring someone else to investigate may not protect an employer from tort liability, so checking with competent legal counsel about whether it would be prudent to seek, or even review, personal information relating to an employee, whether the source of the information is social media or otherwise. One potential problem if others have been hired to do it for the employer is that the employer may not know what kinds of methods the agent may be using – perhaps like the gangster movies when the boss says, “Take care of it, but I don’t want to hear about.”

ADA: mandatory reassignment to vacant positions

Jurisdiction: 7th Circuit

EEOC v. United Airlines, No. 11-1774 (7th Cir., 8/7/12); http://www.ca7.uscourts.gov/fdocs/docs.fwx?submit=rss_sho&shofile=11-1774_003.pdf  [enhanced lexis.com version].

The 7th Circuit has joined the 10th and D.C. Circuits in ruling that reassignment is mandatory under the ADA, i.e., employers appoint disabled employees to vacant positions for which they are qualified, even though they are not the most qualified person for the job. This decision reopened a past 7th Circuit ruling, revised it and put that circuit in compliance with the 2002 U.S. Supreme Court case U.S. Airways, Inc. v. Barnett.
As summarized by CUDAHY, Circuit Judge.
First, the procedural posture of this case requires brief discussion. An earlier version of this opinion suggested that rehearing en banc was warranted for the full court to consider overruling EEOC v. Humiston-Keeling, 227 F.3d 1024 (7th Cir. 2000), in light of U.S. Airways, Inc. v. Barnett, 535 U.S. 391 (2002). The EEOC then petitioned for rehearing en banc, and United Airlines, Inc. filed a response. Thereafter, every member of the court in active service approved overruling Humiston-Keeling and it was suggested that the panel use Circuit Rule 40(e) for that purpose. However, the usual formal en banc procedure involving argument to the full court was not pursued. We vacate the original panel opinion and now issue this opinion overruling Humiston-Keeling. We have circulated the new panel opinion to the full court under Rule 40(e), and no member of the court has asked to rehear the case en banc. With that procedural explanation, we now proceed to the merits. 

In this case, the Equal Employment Opportunity Commission (EEOC) asks this court to change its interpretation of the Americans with Disabilities Act, 42 U.S.C. §§ 12101 et seq. (ADA). The case turns on the meaning of the word “reassignment.” The ADA includes “reassignment to a vacant position” as a possible “reasonable accommodation” for disabled employees. 42 U.S.C. § 12111(9). The EEOC contends that “reassignment” under the ADA requires employers to appoint employees who are losing their current positions due to disability to a vacant position for which they are qualified. However, this court has already held in Humiston-Keeling, 227 F.3d at 1029, that the ADA has no such requirement. The EEOC argues that the Supreme Court’s ruling in Barnett, 535 U.S. at 391, undermines Humiston-Keeling. Several courts in this circuit have relied on Humiston-Keeling in post-Barnett opinions, though it appears that these courts did not conduct a detailed analysis of Humiston- Keeling’s continued vitality. The present case offers us the opportunity to correct this continuing error in our jurisprudence. While we understand that this may be a close question, we now make clear that Humiston- Keeling did not survive Barnett. We reverse and hold that the ADA does indeed mandate that an employer appoint employees with disabilities to vacant positions for which they are qualified, provided that such accommodations would be ordinarily reasonable and would not present an undue hardship to that employer. We remand with instructions that the district court determine if mandatory reassignment would be reasonable in the run of cases and if there are fact-specific considerations particular to United’s employment system that would render mandatory reassignment unreasonable in this case. 
NLRB: pre-recognition agreement between union and employer upheld

Jurisdiction: all

Montague v. NLRB, No. 11-1256 (6th Cir., 8/23/12); http://www.ca6.uscourts.gov/opinions.pdf/12a0937n-06.pdf [enhanced lexis.com version].

Dana Corporation and United Auto Workers were allowed to enter into a letter of agreement (LOA) including general terms that are subject to further negotiation, in this case agreeing to negotiate about provisions related to health care benefits and future collective-bargaining agreements.
Wages: minimum wage increases
· Albuquerque: $8.50 effective January 1, 2013

· San Francisco: $10.55 effective January 1, 2013

Title VII: harassment, litigation, scope of discovery, Facebook messages and Twitter tweets, Federal Rule of Civil Procedure 34, Federal Rule of Evidence 412

Jurisdiction: USDC IL, 7th Circuit, Illinois

One issue in a sexual harassment claim is whether requests for sex were unwelcome. When employers are defending against such a claim, thorough inquiry utilizing all of the discovery procedural methods is important, as illustrated by this appeal from the ruling of a federal magistrate judge to the federal district court judge. [Note: Federal court rules allow parties to agree to a magistrate judge hearing a case rather than wait for a trial setting in district court judge – see the details of the district judge’s ruling and order in the case URL link cited below.]

Coates v. Mystic Blue Cruises, Inc., No. 1:11-cv-01986 (N.D. Ill., 8/9/12.); http://scholar.google.com/scholar_case?case=11896664783104757898&q=Coates+v.+Mystic+Blue+Cruises,+Inc.&hl=en&as_sdt=2,32&as_vis=1 [enhanced lexis.com version].

Background: Charlotte Coates alleged sexual harassment in a variety of ways by her supervisor, finally resulting in him following her into a private area of the workplace and propositioning her for sex. The exchange suggested was retraction an untrue accusation that she had refused to follow his orders.
Litigation: In the litigation process, part of trial preparation consists of each party disclosing information that might be of assistance or relevance to an opposing party in preparing and/or truing its case. One of those methods exists under FRCP 34, a request for production of documents:

· The employer requested what the magistrate judge described as "intimate" social media conversations by her with male employees of the company.

· The magistrate judge ordered her to produce two Facebook messages concerning intimate conversations between her and certain male coworkers.

· She argued that the judge was wrong on the law of the procedural discovery rule (FRCP 34) and the evidentiary rule (FRE 412) because evidence of a person's prior sexual history is inadmissible at trial, i.e., evidence offered to prove a person's sexual predisposition or that a victim engaged in other sexual behavior is inadmissible unless . . . "its probative value substantially outweighs the danger of harm to any victim and unfair prejudice to any party."
· The employer’s contentions were:

· The communications "may contain information regarding occurrences during the relevant time period that may either support Defendant's defenses and/or contradict Plaintiff's allegations." The employer would use such evidence in her social media texts that she was behaving in sexually suggestive ways, and therefore any alleged "harassment" by her supervisor was not "unwelcome" [which is a legal requirement for proving sexual harassment].
· However, there was an issue of timing because those communications occurred some nine months to over two years after her employment, which might be found by the trial judge to be so remote in time as to have only slight, if any, relevance on the specific issue in the case.
· Alternatively, the employer argued that the materials might be used for impeachment if one of the participants in the conversations testified in her favor and then denied that they had a sexual relationship

· The trial judge rejected her contention and ordered her to produce:
· the pages requested from her Facebook site that stated . . . "me give you money" and "is u still gone gimmie some like you said?" in two Facebook messages posted by her, and

· . . . "its time for make up sex" in a tweet sent by her.
· The federal district judge reviewing the magistrate judge’s ruling agreed with the employer’s alternate argument and allowed redacted versions of the communications into evidence at trial before the magistrate [details in the full decision].

Title VII and ADA: EEOC fact sheet/guidance; employment situations involving domestic violence, sexual assault, or stalking; disparate impact
Jurisdiction: all

This article from Ogletree Deakins provides notice a recent fact sheet/guidance issued by the EEOC regarding employment situations involving domestic violence, sexual assault, or stalking. Though neither Title VII nor ADA expressly cover these situations, the EEOC describes examples involving domestic violence and sexual assault victims and how disparate treatment, harassment and retaliation issues and liability might arise under those acts: http://www.employmentlawmatters.net/uploads/file/10-12-12%20EEOC%20guidance%20re-domestic%20violence.pdf. This is a helpful prevention resource to review.
OFCCP: government contractors, who is subject to jurisdiction, Florida hospital; Department of Labor’s Administrative Review Board (ARB)

Jurisdiction: Florida; federal administrative law case.
This case ruled that the hospital was not a contractor subject to OFCCP jurisdiction, though it is possible that under different facts another entity with a contract with the federal government might be.

OFCCP v. Florida Hospital of Orlando, ARB No. 11-011, ALJ No. 2009-OFC-002 (ARB Oct. 19, 2012); Ford Harrison URL link: http://www.jdsupra.com/legalnews/legal-alert-ofccp-jurisdiction-over-hea-21661/ ; BNA URL link: http://op.bna.com/dlrcases.nsf/c2723fdcff41c72485256a55005207ad/ca7aa12ce745447985257aa0004eb1b1/$FILE/OFCCP.FlaHosp.ARB.pdf.

This decision is limited to federal contractors providing services Department of Defense TRICARE beneficiaries, and the decision does not resolve the issue of jurisdiction for the healthcare industry at large. As such, this case will not be briefed, and it is limited to notice of the decision and an alert to other health care providers that might be in similar situations. Interested parties may read law firm articles at the URL links provided above.
NM PERA: PERA survivor benefits case to be reviewed by the NM Supreme Court

Jurisdiction: New Mexico

This is a notice to practitioners and litigators in the state of New Mexico of a NM Court of Appeals case to follow for its final decision later by the NM Supreme Court.

Martinez v. Public Employees Retirement Association of New Mexico, and Public Employees Retirement Board, 2012-NMCA-096, Certiorari Granted, No. 31,310 (filed July 17, 2012)
http://www.nmcompcomm.us/nmcases/NMCA/2012/12ca-096.pdf; 

http://www.nmbar.org/Attorneys/lawpubs/BB/bb2012/BB103112.pdf [enhanced lexis.com version].

Summary by Judge Bustamante of the New Mexico Court of Appeals, to notify you of the issues:

{1} Blanca Martinez appeals from a district court decision upholding the Public Employees Retirement Board’s conclusion that (1) she had no absolute entitlement to survivor benefits under her deceased husband’s retirement plan with the Public Employees Retirement Association, and (2) she had not substantially complied with the statutory requirement to apply for survivor benefits within one year of her husband’s death. We hold that Mrs. Martinez did not have an interest in her husband’s retirement benefits after his death other than a statutorily created property interest in survivor benefits. We also hold that the time limit and documentation requirements in NMSA 1978, Section 10-11-14.5(A) (1997) are rationally related to a legitimate government interest and did not unconstitutionally deprive Mrs. Martinez of her interest in survivor benefits. Finally, we hold that Mrs. Martinez did not substantially comply with the statutory requirements so as to excuse her failure to strictly comply. We thus affirm.
NLRA: duty to respond to union request for information, irrelevance may irrelevant

Jursidiction: all

Iron Tiger Logistics, Inc., 359 NLRB No. 13, http://www.nlrb.gov/cases-decisions/case-decisions/board-decisions [enhanced lexis.com version].

The NLRA requires that when a union requests from its unionized employer information that is relevant and necessary to the union’s role as the employees’ exclusive bargaining representative, the employer must do that even though the employer’s response is that such information is irrelevant – the request cannot be ignored - 4½ months in this case. The NLRB’s reason was that an employer has a duty to respond in a timely manner to a union’s information request, even though the requested information might ultimately be deemed to be irrelevant. The NLRB still concluded that the employer acted unlawfully “by not timely responding in some manner” to the union’s request because the burden placed on employers in this respect is “minimal” and serves to encourage parties to address potential disputes before they disrupt the collective bargaining relationship and give rise to costly litigation. 

Work Comp: retaliation, basis for tort action
Jurisdiction: California

This case clarifies an issue of one interpretation of California Labor Code section 132a, the anti-retaliation provision of the state workers' compensation statute. Over the years that section has been used as the basis for a tort claim for wrongful termination in violation of public policy.
Dutra v. Mercy Medical Center Mt. Shasta, No. C067169 (CA Ct. App., 9/26/12); http://news.workcompacademy.com/2012/Dutra_C067169.PDF [enhanced lexis.com version].

Dutra ruled that as the case was pleaded, the plaintiff cannot use § 132a as the basis of her tort action for wrongful termination. This probably answers the question of whether the California Supreme Court's decision in City of Moorpark, 18 Cal. 4th 1143 (1998), can provide the basis for such relief, an issue not addressed in Moorpark. However, read this article for a more detailed interpretation: http://cawageandhourlaw.blogspot.com/2012/10/dutra-v-mercy-medical-center-plaintiff.html.

DOMA: Defense of Marriage Act § 3, Equal Protection clause; benefits, taxes

Jurisdiction: 2nd Circuit

Earlier this year the 1st Circuit held DOMA unconstitutional, and the 2nd Circuit held on 10/12/12 that Section of DOMA is unconstitutional because it violates the Equal Protection Clause of the United States Constitution. Employers face difficult decisions about how to handle benefits programs and tax deductions, among other things, and they need a ruling from the United States Supreme Court in order to know how to comply with various laws when dealing with benefits plans and tax matters. For your convenience:

· 2nd Circuit citation: Windsor v. United State of America, No.12-2335-cv(L); 12-2435(Con); from Scribd, pending restoration of power in NYC and posting to the official website of the Second Circuit: http://www.scribd.com/doc/110431508/12-2335-447.

· 1st Circuit citation: Gill v. Office of Personnel Management, Nos. 10-2207 & 10-2214 (1st Cir., 5/31/12 ); http://www.ca1.uscourts.gov/cgi-bin/getopn.pl?OPINION=10-2204P.01A; http://www.ca1.uscourts.gov/pdf.opinions/10-2204P-01A.pdf.
The Supreme Court announced on 10/29/12 that it has scheduled all same-sex marriage cases currently pending before the Court for consideration at its November 20, 2012 scheduling conference. Currently at issue before it are:

· eight petitions dealing directly with DOMA,

· one petition concerning California's "Proposition 8" ban on same-sex marriage, and

· one petition dealing with Arizona’s law similar to DOMA that restricts marital benefits for state workers solely to opposite-sex married couples.

Wages: timekeeping policy, rounding time recording, “nearest-tenth rounding policy”
Jurisdiction: California
Adopting the standard used by both the United States Department of Labor and the California Division of Labor Standards Enforcement, the California Court of Appeal for the Fourth Appellate District held that in California employers are entitled to use a timekeeping policy that rounds employee punch in/out times to the nearest one-tenth of an hour if the rounding policy is “fair and neutral on its face” and “is used in such a manner that it will not result, over a period of time, in failure to compensate the employees properly for all the time they have actually worked.” 

See’s Candy Shops, Inc. v. Superior Court, No. D060710 (Ct.App, 4th Div., ); http://www.courts.ca.gov/opinions/documents/D060710.PDF.

NLRB: definition of supervisor, extent of NLRB holding; lack of substantial evidence
Illustrative; not controlling law. Lately the NLRB has issued some rulings that have led some practitioners to question if it is going too far, for example, the recent case of Fresenius USA Mfg. Inc., 358 N.L.R.B. slip op. 138 (Sept. 19, 2012) [enhanced lexis.com version] briefed here earlier. Now, the new 11th Circuit appellate court decision briefed here has rejected the NLRB’s definition of “supervisor”, which may be one way to deal with the problem.

Lakeland Health Care Associates, LLC, Nos. 11-12000 & 11-12638 (11th Cir., 10/2/12); http://www.ca11.uscourts.gov/opinions/ops/201112000.pdf [enhanced lexis.com version].

Brief summary: This long term health care facility contested a Board election and certification of a bargaining unit of Licensed Practical Nurses, and the 11th Circuit Court of Appeals rejected the NLRB’s decision as to who were to be considered supervisors in determining the bargaining unit. It found:

1) that the Board had "meticulously excluded or disregarded" evidence that the LPNs were supervisors, and

2) thus lacked substantial evidence to support its conclusion that the LPNs were employees rather than supervisors.

Therefore, the appellate court found that the Board had improperly certified a local of the United Food and Commercial Workers union as the LPNs' representative.
Section 2(11) of the NLRA, defines a supervisor as:

… any individual having authority, to hire, transfer, suspend, lay off, recall, promote, discharge, assign, reward, or discipline other employees, or responsibly to direct them, or to adjust their grievances, or effectively to recommend such action, if in connection with the foregoing the exercise of such authority is not of a merely routine or clerical nature, but requires the use of independent judgment.
Background

· The UFCW already represented the Certified Nursing Assistants at Lakeland.

· It then attempted to organize the LPNs.

· Lakeland challenged the attempt, contending that the LPNs had supervisory authority over the CNAs and responsibly directed and assigned their work, and argued that the LPNs were "supervisors" rather than "employees" under the NLRA, and therefore the proposed bargaining unit of supervisors was not an appropriate unit for an election.
· Considerable hearings and litigation followed.
Ultimately, the issues came before the appellate court, which ruled in favor of Lakeland. [Note: litigators who need to the details of this case are invited to read all 52 pages of this opinion.]

[Note: You may recall that in Fresenius there was a conflict between the NLRA right of expression during organizing and Title VII protections against a hostile work environment. Such a situation puts an employer if a difficult position about what to do. In Lakeland the employer challenged the NLRB decision in court.

Now then, when I retired my practice I also put my license as an attorney on inactive status, which means I cannot give legal advice. However, from time to time I conjecture on events and practical considerations, so here is one of those flights of fancy – perhaps when confronted with such a dilemma . . .

· the employer ought to note in writing the existence of the problematic NLRB decision but

· take prompt remedial action on the problem created by the NLRB (which in Fresenius was vulgar, harassing and threatening statements – and bear in mind, as always, that the in a hostile work environment situation the misconduct must be sever and/or pervasive;

· the employer has published written anti-discrimination policies in which everyone had been adequately trained;
· detailed documentation of the employer’s remedial actions would be essential;
· if litigation resulted, then employer would be able to demonstrate its good faith efforts to comply with all possibly applicable employment laws, and
· the problematic NLRB decision would need to be challenged in that process;

· similarly to the challenge to the NLRB decision in the Lakeland case.

That’s just my conjecture of a way to possibly protect the employer, but as always, consult your experienced employment attorney about any course of action in these complicated matters – don’t guess, but be proactive based on sound legal counsel.]

ADA, Public Sector: state government employee, sovereign immunity, Eleventh Amendment

Controlling law. The Eleventh Amendment to the United States Constitution and the common law legal doctrine of sovereign immunity bar lawsuits against states for ADA Title I actions, and Title I is the clear basis for discrimination actions, not Title II.

Elwell v. Bd. of Regents of Univ. of Okla., No. 11-6061 (10th Cir., 9/11/12); http://www.ca10.uscourts.gov/opinions/11/11-6061.pdf [enhanced lexis.com version].
Anticipating a probable defense of sovereign immunity if she relied on Title I, the plaintiff filed her discrimination disability claim under Title II. Though Title II protects the rights of disabled persons to public services, it does not specifically provide a cause of action for employment discrimination. For the reasons stated in the introduction above, her claim was dismissed by the federal district trial court judge, and our 10th Circuit Court of Appeals affirmed that dismissal order [which is the majority rule in the various federal circuits - only the 11th has ruled otherwise].

FLSA: proper jury instruction for exemption proof, no heightened burden of proof for employers, preponderance of the evidence is correct
Controlling law. An employer does not bear a greater burden of proof than a preponderance of the evidence in an exemption case, which is the most typical burden of proof in most civil cases.

Lederman v. Frontier Fire Protection, et al, No. 10-1534 (7/11/12); http://www.ca10.uscourts.gov/opinions/10/10-1534.pdf [enhanced lexis.com version].

At trial there was a difference of opinion between the plaintiff and the defendant:

· The defendant requested this instruction: “An employer seeking an exemption from the overtime requirements of the FLSA bears the burden of proving an exemption”

· The plaintiff requested this instruction: “An employer seeking an exemption from the overtime requirements of the FLSA bears the burden of proving that the particular employee fits plainly and unmistakably within the terms of the claimed exemption.” 

The trial judge granted the instruction requested by the plaintiff, and the plaintiff won a verdict.
On appeal, the 10th Circuit set aside the judgment and sent it back to the trial court for retrial, based on this reasoning:

When our prior cases employing this phrase (that is, ‘plainly and unmistakably’) are read as a whole, they do not establish a heightened evidentiary requirement on employers seeking to prove an FLSA exemption. Instead, the ordinary burden of proof — preponderance of the evidence — controls the jury’s evaluation of whether the facts establish an exemption to the FLSA.

ADA: voluntary wellness program within 42 U.S.C. § 12201(c)(2) safe harbor provision for insurance plans; medical examinations, reward or penalty
Illustrative; not controlling law. Basically, the concept is that rewarding healthy behavior is okay, punishing unhealthy behavior is not: 

· Wellness or prevention programs should be part of a bona fide insurance plan.

· Try to do as much as possible to make the plan and incentives actually “voluntary” [an important factor], such as offering financial benefits to employee actions rather than increasing costs for actions or inactions.
And remember that several other laws that govern wellness programs in addition to the ADA, including and not limited to:

· Employee Retirement Income Security Act,

· Health Insurance Portability and Accountability Act,

· Genetic Information and Nondiscrimination Act,

· Patient Protection and Affordable Care Act, and

· EEOC guidance, state laws, and federal and state case law.
Seff v. Broward County, Florida, No. 11–12217 (11th Cir., 8/20/12); http://www.ca11.uscourts.gov/opinions/ops/201112217.pdf [enhanced lexis.com version].

Background:

· In 2009 the employer’s group health insurance plan included a wellness program consisting of an online questionnaire and a biometric screening that measured glucose and cholesterol levels, and participation was not a condition of enrollment.
· However, as of April 2010, enrolled employees who did not participate in the wellness program were charged $20 extra on their biweekly paychecks.

Statutory provisions:

· An entity covered by the ADA cannot require of a current employee either medical examination or inquire about whether an employee has a disability (and any related details) unless the inquiry or examination is job-related and consistent with business necessity.

· General medical exams or checkups, health risk assessments, or screens are normally part of a wellness program and are unlikely to be job-related or subject to business necessity because the purpose of a wellness program has a different perspective from that of a participant’s essential job functions.

· However, there is an ADA exception when a wellness program is “voluntary,” which the EEOC guidance 2000 defines as “neither requires participation nor penalizes employees who do not participate.”  

Litigation:

Though there may have been an issue about whether the $20 biweekly charge was “voluntary” as a matter of actual practice, the appellate court looked to the ADA safe harbor provision that exempts certain insurance plans from the general prohibitions of the statute. That provision states the ADA does not prohibit a covered entity from “establishing, sponsoring or administering the terms of a bona fide benefit plan that are based on underwriting risks, classifying risks or administering such risks.”  Based on this, the appellate court held the plan fell under this exception and did not address the question of whether it was “voluntary.” Thus, the litigation will proceed in the trial court, perhaps all the way to a jury trial.

[Note: The ADA text is located at http://www.law.cornell.edu/uscode/text/42/12201 [annotated lexis.com version], where the 42 U.S.C. § 12201(c)(2) safe harbor provision for insurance plans can be found.]

Drugs: medical marijuana use, failed drug test, adverse employment action, employment terminated

Illustrative; not controlling law. An employee who tested positive for marijuana was fired. He claimed he was protected by the Michigan Medical Marijuana Act. The federal trial court ruled he had no legal claims against his employer and dismissed his claim and   6th Circuit Court of Appeals agreed and affirmed dismissal his claims [probably pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedure, failure to state a claim upon which relief can be granted, i.e., no matter what the facts are or might be, there is no legal theory or remedy for it].

[Note: As of October 2012, the states with such laws reportedly are Alaska, Arizona, California, Colorado, the District of Columbia, Montana, Nevada, New Jersey, New Mexico, Oregon, Rhode Island, and Washington. As reported in Albuquerque’s Sunday Journal, Section C, October 7, 2012, the current state administration has not issued any new licenses.]

Casias v. Wal-Mart Stores, Inc., No. 11-1227 (6th Cir.. 9/19/12) [enhanced lexis.com version].
Background:

· Joseph Casias had worked for five years by Wal-Mart as an inventory control manager.

· In June of 2009 he qualified for and obtained a medical marijuana registry card under the 2008 Michigan Medical Marihuana Act (MMMA).

· After obtaining the card he began using marijuana outside of work to treat ongoing pain.

· Wal-Mart’s written drug testing policy required that an employee injured at work must submit to post-accident drug testing.

· He injured his knee at work in November 2009 and was required to take a post-accident drug test, at which time he informed his manager and the drug testing staff that he possessed a medical marijuana registry card pursuant to the MMMA.

· Testing positive for marijuana, the week later his employment was terminated in accordance with the employer’s policy.

Litigation:

He filed suit in state court on the grounds wrongful discharge in violation of public policy and violation of the MMMA(Mich. Comp. Laws § 333.26424(a)), which states:

A qualifying patient who has been issued and possesses a registry identification card shall not be subject to arrest, prosecution, or penalty in any manner, or denied any right or privilege, including but not limited to civil penalty or disciplinary action by a business or occupational or professional licensing board or bureau, for the medical use of marihuana in accordance with this act…
· The employer removed the action to federal court and requested dismissal of the action.

· The district court held the MMMA does not regulate private employment and dismissed the wrongful termination action.

· The federal appellate court affirmed the lower court dismissal, finding “the MMMA does not impose restrictions on private employers….” Its opinion was based on two points, plain language and public policy:

· Plain language:

· He contended that the plain language of the MMMA protects patients against disciplinary action in private employment for using marijuana because the word “business” in the law should be read independently from “licensing board or bureau.”
· The appellate court disagreed because “Based on a plain reading of the statute, … the word ‘business’ describes or qualifies the type of ‘licensing board or bureau.’” Thus, it found the statute “is simply asserting that a ‘qualifying patient’ is not to be penalized or disciplined by a ‘business or occupational or professional licensing board or bureau’ for his medical use of marijuana.”
· It also rejected is contention that the plain language of the statute “somehow regulates private employment relationships, restricting the ability of a private employer to discipline an employee for drug use where the employee’s use of marijuana is authorized by the state.”  It stressed the statute does not expressly refer to employment, “nor does it require or imply the inclusion of private employment in its discussion of occupational or professional licensing boards.”
· Finally on that point, it noted that other courts that have considered other similar state medical marijuana laws have found they do not regulate private employment actions.

· Public Policy:

· His contention on this issue was that termination of his employment violated the public policy of Michigan stated in the MMMA.
· The appellate court declared that this interpretation unacceptably broad, explaining that such an interpretation “could potentially prohibit any Michigan business from issuing any disciplinary action against a qualifying patient who uses marijuana in accordance with the Act.”
· Further, it reasoned, “Such a broad extension of Michigan law would be at odds with the reasonable expectation that such a far-reaching revision of Michigan law would be expressly enacted. Such a broad extension would also run counter to other Michigan statutes that clearly and expressly impose duties on private employers when the duties imposed fundamentally affect the employment relationship.”
FMLA: How Do Employers Count Unexcused Absences When FMLA Medical Certification is Not Returned?
Helpful article at http://www.fmlainsights.com/medical-certification/fmla-faq-how-do-employers-count-unexcused-absences-when-fmla-medical-certification-is-not-returned/. 
Also see Miedema v. Spectrum Catering & Concessions, No. 11-20580 (5th Cir., 9/6/12); http://www.ca5.uscourts.gov/opinions\unpub\11/11-20580.0.wpd.pd;  http://www.leagle.com/xmlResult.aspx?xmldoc=In%20FCO%2020120906121.xml&docbase=CSLWAR3-2007-CURR.

According to 29 C.F.R. 825.313(b), if the employee fails to ever provide the required medical certification, then the employee can be terminated, and if litigation has been filed, the FMLA interference violation claim properly may be dismissed may be dismissed on the, plus other related claim such as retaliation. 
NLRB: Facebook, adverse employment action - firing
Controlling law. A vehicle salesman posted unfavorable comments about the dealership’s plans for a large sales event, and soon thereafter posted pictures of minor vehicular accident involving a customer of the adjacent dealership also was owned by his employer. Another dealership reported the postings to his employer, and the salesman was fired. The NLRA protects terms and condition of employment, but not making fun of the employer. Also, remember that a few portions of the NLRA, such as those relating to concerted activity and speech about terms and conditions of employment apply to employers who are not unionized.

Karl Knauz Motors, Inc., 358 NLRB No. 164 (9/28/12); NLRB announcement at http://www.nlrb.gov/news/nlrb-finds-facebook-posting-caused-salesman%E2%80%99s-discharge-chicago-area-bmw-dealership-was-not-pro [enhanced lexis.com version].

The employee alleged unlawful termination for engaging in an activity protected by the NLRA. On appeal from the decision of the Administrative Law Judge, the NLRB ruled that he was not engaged in protected activity when he posted the accident pictures because, "It was posted solely by [the employee], apparently as a lark, without any discussion with any other employee of the Respondent and had no connection to any of the employees' terms and conditions of employment." 

NLRB: social media, overly-broad company policy concerning postings
Controlling law. Though employers may have company policies about social media, they cannot be so broad in scope as to discourage or prohibit or to "chill" the right of employees to engage in "protected, concerted activity". This decision essentially means that employers planning to draft and put into effect social media policies will need to seek expert assistance from competent, experienced employment law attorneys. Also, remember that a few portions of the NLRA, such as those relating to concerted activity and speech about terms and conditions of employment apply to employers who are not unionized.
Costco Wholesale Corporation and United Food and Commercial Workers Union, Local 371, 358 NLRB 106 (9/18/12); http://mynlrb.nlrb.gov/link/document.aspx/09031d4580c45356; http://www.crowell.com/files/Costco-Wholesale-Corp-and-United-Food-and-Commercial-Workers-Union.pdf [enhanced lexis.com version].
In this case the employee handbook contained a prohibition on electronic postings that "damage the Company, defame any individual or damage any person's reputation."  After reviewing the matter, the Board ruled that the company's policy was unlawful on the ground the posting prohibition was overbroad because it could be construed to "chill" the right of employees to engage in "protected, concerted activity".
FMLA: maternity leave, permanent replacement, reinstatement, same or equivalent position
Illustrative; not controlling law. This federal district court case is a good of the full extent of the requirements for returning an employee to work after FMLA leave. Here, the employer failed to return employee to “equivalent position” after FMLA her ended. So what is an “equivalent position”?
Wanamaker v. Bd. of Education, No. 3:11-cv-1791 (VLB) (U.S.D.C.CT, 7/25/12); from FMLA Insights - http://www.fmlainsights.com/Wanamaker%20v.%20Bd.%20of%20Education.pdf [enhanced lexis.com version].

FMLA and the its regulations require that an employer to return an employee to the same or an equivalent position upon return from FMLA leave, which means

. . .one that is virtually identical to the employee's former position in terms of pay, benefits and working conditions, including privileges, perquisites and status. It must involve the same or substantially similar duties and responsibilities, which must entail substantially equivalent skill, effort, responsibility, and authority.

Sally Wanamaker was employed as a computer teacher for the Westport Board of Education in Connecticut. She gave birth to her daughter on maternity, but complications during labor caused a spinal cord injury, plus daughter was born with a heart defect, all of which necessitating a lengthy period of FMLA leave.
Her allegations of FMAL violations were: 

· Initially, the district told her it would employ a substitute teacher to cover her work during her leave of absence.

· A few weeks later the principal informed her that he had decided to replace her permanently.  Subsequently the school district gave her the option of returning to a full-time classroom teacher position instead of a computer teaching position.  When she declined the classroom position, the district terminated her employment.

Status of the litigation in the trial court:

· This case is at the beginning stages of litigation, so the outcome is uncertain.

· However, at this early point the court has refused to dismiss her FMLA interference and retaliation claims, the important point being that the court found that a reasonable juror could infer that the offer of a full-time classroom position was not equivalent to her former computer position, particularly in terms of skills and responsibilities, and the court suggested such a move actually might be considered a demotion.

NLRB: limitation of employer’s right to discipline employee for making vulgar, offensive and threatening comments

Controlling law. Employers need to effectively manage their workplace, especially because vulgar and threatening comments might lead to claims of gender discrimination, hostile work environment.

Fresenius USA Mfg. Inc., 358 N.L.R.B. slip op. 138 (Sept. 19, 2012) [enhanced lexis.com version].

During a decertification campaign, in which several female employee made a formal written complaint about vulgar, harassing and threatening statements they found scribbled on union newsletters in the company break room:

· “Dear Pussies, Please Read!”

· “Warehouse workers, RIP”

These statements were meant to coerce employees into voting for the union in the upcoming decertification election, and the evidence pointed to a specific employee as the person responsible. In response, company management questioned him about the statements; at first he lied, but later confessed. The employer then terminated him for lying during the investigation and for his statements.
The NLRB had no problem with the employer investigating and interrogating the employee about the statements and his misconduct [and it never inquired about his union views or any of his union activities], but is said that it went too far when it actually terminated the employee for lying about and writing the statements because it found that the employee’s statements and his false denial were protected, and the employer’s act of discharging him for engaging in such protected activity violated the NLRA. The employer argued that the employee’s offensive statements were so egregious as to lose the protection of the NLRA, but the NLRB found that they were merely “impulsive” and not premeditated, and therefore did not lose their protected status.
[For a detailed critique of this case, see Theresa Thompson’s article in NetWorked at   http://www.networkedlawyers.com/was-the-nlrb%E2%80%99s-decision-about-employee-use-of-social-media-on-company-time-much-to-do-about-nothing-%E2%80%93-maybe/.]

Wages: “workweek standard”, NM Minimum Wage Act; analogy to FLSA

Controlling law. “Workweek” is an important definition because it delineates the time period during which certain things can be done or not done, such as allow “comp. time”, or in this case determine overtime pay. As such “workweek” often is different from “pay period” [a distinction I used to have to stop and think about]. In the introductory section of this collection there is a discussion of how state courts find federal authority and or reasoning persuasive and use it, but do not therefore adopt federal law – it’s a states’ rights thing. An advantage of this approach is greater consistency for human resources practitioners and employment law attorneys.

Sinclaire v. Elderhostel, Inc., No. 30,089 (NMCA, 8/13/12 – no appeal to NMCS); http://www.nmcompcomm.us/nmcases/nmca/slips/CA30,089.pdf [enhanced lexis.com version].

In the New Mexico Minimum Wage Act (MWA) it is “any week of seven days” and means “a fixed and regularly recurring workweek established by an employer” The FLSA uses the same definition.

In this case the plaintiff worked as a guide on educational tours. In the packet of policies given to him when his employment started with the company, one stated that the Elderhostel workweek started at 12:01 a.m. on Sundays and ended at midnight on the immediately following Saturday, and time sheets were provided. His schedule tended to be irregular, sometimes starting on Wednesday, so if he worked more than 40 hours on a tour running from one Wednesday to the next one, there was a question of when during the Wednesday-Wednesday gigs he might be entitled to overtime pay as opposed to a Sunday-Saturday situation.

He filed a claim for unpaid overtime wages with the NM DOL in 2007 on the ground that he ought to have been paid overtime based on hours he actually worked in any period of seven consecutive days rather than no in the company’s stated workweek. NM DOL his claim, Magistrate Court did the same, as did District Court.

The New Mexico Court of Appeals ruled:

{18} Although we generally agree with Sinclaire that state law can provide greater protection for employees than the FLSA, we are not convinced that Section 50-4-22(C) was intended to adopt anything inconsistent with the FLSA’s definition of the workweek. It makes sense that employers should be required to establish a fixed workweek (or different fixed workweeks for different types of employees) in order to have predictability and certainty about payrolls. So long as an employer pays its employees a premium for the overtime hours worked in the established workweek, that employer is in compliance with Section 50-4-22(C). 
[Also see this case in which the 8th Circuit approved an employer’s modification of the workweek: Abshire, et al., v. Redland Energy Services, LLC, No. 11-3380 (8th Cir., 10/10/12); http://www.ca8.uscourts.gov/opns/opFrame.html. As summarized by the appellate court:

Five current and former employees of Redland Energy Services, LLC * * * commenced this action alleging that Redland violated this overtime provision by changing the designation of their workweek, but not their work schedule, so that fewer hours qualified as “overtime.” Agreeing with a Department of Labor investigator, the district court1 found no FLSA violation and granted Redland’s motion for summary judgment. * * * The employees appeal, arguing that the district court misinterpreted § 207(a)(1) and an implementing regulation, 29 C.F.R. § 778.105, and that disputed issues of material fact made summary judgment inappropriate. Reviewing the grant of summary judgment de novo, we affirm.]

Sovereign Immunity: limited liability company (LLC) owned by Cherokee nation, “subordinate economic entity; Title VII and ADEA claims 
Controlling law in the 10th Circuit, but based on Oklahoma law. Because of the limited applicability of this case, it is cited but not briefed. Litigators and other interested parties may read it at: Somerlott v. Cherokee Nation Distr., Inc., No 10-6157 (10th Cir., 2012); http://www.ca10.uscourts.gov/opinions/10/10-6157.pdf  686 F.3d 1144  [enhanced lexis.com version].

Jurisdiction: “federal enclaves”; when state law can or cannot apply, three exceptions to the general rule of applicability 
Controlling law, but of limited application because of its specific facts. Because of the limited applicability of this case, it is cited but not briefed. Litigators and other interested parties may read it at: Allison v. Boeing Laser Technical Serv., (10th Cir., 8/10/12); http://www.ca10.uscourts.gov/opinions/10/10-2237.pdf  2012 U.S. App. LEXIS 16768 [enhanced lexis.com version].

ADA: employee unable to perform essential functions of the job; Iowa Civil Rights Act (ICRA)

Illustrative; not controlling law. The employee requested a “straight workweek” rather than having to continue working the rotating schedule necessary to provide daily 24 hour service to customers, i.e., 24/7 coverage.

Kallail v. Alliant Energy Corporate Services, Inc., No. 11-2202 (8th Cir., 9/4/12); http://www.ca8.uscourts.gov/opns/opFrame.html; 

http://scholar.google.com/scholar_case?case=4297547789195933156&hl=en&as_sdt=2,32; 
http://scholar.google.com/scholar_case?case=4297547789195933156&hl=en&as_sdt=2&as_vis=1&oi=scholarr [enhanced lexis.com version]
Essential functions of the job of Resource Coordinators require working in teams of two on nine-week schedules rotating between twelve-hour and eight-hour shifts, and day and night shifts:

· First week the team assists with storm work or outages and fills in for other Resource Coordinators who are absent from work.
· Second week provides training during which the team travels to different service areas to learn about the areas and meet the employees who work in them

· For the remainder of weeks the Resource Coordinators work shifts differing in length, time of day, and day of the week.
The employee’s Type I diabetic problems required frequent daily blood testing, and her physical condition worsened. She requested accommodations, human resources personnel responded and investigated the situation, conferred with her health care providers, and the company determined no reasonable accommodation was possible, which meant she was not a qualified individual with a disability (QIWAD, and her employment was terminated.  The trial court granted summary judgment in favor of the employer, and the appellate court affirmed that order.

ADA: Reasonable accommodation; vacant positions, qualified individual with a disability (QIWAD)
Illustrative, but in line with controlling law in our 10th Circuit case of Smith v. Midland Brake, Inc., 180 F.3d 1154 (10th Cir. 1999) (en banc) [enhanced lexis.com version]. From time to time it’s a good idea to have a reminder of the law in the 10th Circuit, and this case provides a well reasoned, detailed review. As you may recall, the Americans with Disabilities Act (ADA) requires employers to make reasonable accommodations for qualified employees with disabilities, and lists several examples of possible accommodations, including "reassignment to a vacant position. 42 U.S.C. § 12111(9)(B):

(9) Reasonable accommodation

The term "reasonable accommodation" may include -

(A) making existing facilities used by employees readily accessible to and usable by individuals with disabilities; and

(B) job restructuring, part-time or modified work schedules, reassignment to a vacant position, acquisition or modification of equipment or devices, appropriate adjustment or modifications of examinations, training materials or policies, the provision of qualified readers or interpreters, and other similar accommodations for individuals with disabilities.

EEOC v. United Airlines, Inc., No. 11-1774 (7th Cir., 9/7/12); http://www.ca7.uscourts.gov/tmp/LL0MHXM8.pdf [enhanced lexis.com version].

Summary by the court:

.

In this case, the Equal Employment Opportunity Commission (EEOC) asks this court to change its interpretation of the Americans with Disabilities Act, 42 U.S.C. §§ 12101 et seq. (ADA). The case turns on the meaning of the word “reassignment.” The ADA includes “reassignment to a vacant position” as a possible “reasonable accommodation” for disabled employees. 42 U.S.C. § 12111(9). The EEOC contends that “reassignment” under the ADA requires employers to appoint employees who are losing their current positions due to disability to a vacant position for which they are qualified. However, this court has already held in Humiston-Keeling, 227 F.3d at 1029, that the ADA has no such requirement. The EEOC argues that the Supreme Court’s ruling in Barnett, 535 U.S. at 391, undermines Humiston-Keeling. Several courts in this circuit have relied on Humiston-Keeling in post-Barnett opinions, though it appears that these courts did not conduct a detailed analysis of HumistonKeeling’s continued vitality. The present case offers us the opportunity to correct this continuing error in our jurisprudence. While we understand that this may be a close question, we now make clear that HumistonKeeling did not survive Barnett. We reverse and hold that the ADA does indeed mandate that an employer appoint employees with disabilities to vacant positions for which they are qualified, provided that such accommodations would be ordinarily reasonable and would not present an undue hardship to that employer. We remand with instructions that the district court determine if mandatory reassignment would be reasonable in the run of cases and if there are fact-specific considerations particular to United’s employment system that would render mandatory reassignment unreasonable in this case.

* * *

Two of our sister Circuits have already determined that the ADA requires employers to appoint disabled employees to vacant positions, provided that such accommodations would not create an undue hardship (or run afoul of a collective bargaining agreement): the Tenth in Smith v. Midland Brake, Inc., 180 F.3d 1154 (10th Cir. 1999) (en banc) and the D.C. in Aka v. Washington Hospital Center, 156 F.3d 1284 (D.C. Cir. 1998) (en banc).

ADA: Rehabilitation Act, analogous decision on “reasonable accommodation”; summary judgment in favor of employer reversed
Controlling law. Pertinent parts of the opinion are quoted because of its detailed enumeration of critical factors to be considered and explored by an employer rather than making a decision without sufficient facts and information.

Sanchez v. Vilsack, No. 11-2118 (10th Cir., 8/19/12); http://www.ca10.uscourts.gov/opinions/11/11-2118.pdf [enhanced lexis.com version]
Summary by the court:

Clarice Sanchez, a long-time secretarial employee of the United States Forest Service (“Forest Service”), suffered irreversible brain damage after falling at work. As a result of her injury, Sanchez lost the left half of her field of vision. She requested a hardship transfer to Albuquerque, New Mexico, where she could better access ongoing medical treatment. After the Forest Service declined to accommodate her request, she brought suit under the Rehabilitation Act, 29 U.S.C. § 791. The district court granted summary judgment in favor of the Forest Service, concluding that Sanchez was not disabled within the meaning of the Act. We disagree and hold that Sanchez has raised a genuine issue of material fact regarding her disability. On appeal, the Forest Service urges us to affirm summary judgment on an alternative ground. However, we decline this invitation because we conclude that transfer accommodations for the purpose of medical treatment or therapy are not unreasonable per se. Exercising jurisdiction under 28 U.S.C. § 1291, we reverse and remand.
On appeal, out 10th Circuit Court of Appeals set forth these factors in reversing the trial court’s summary judgment order in favor of the employer:

The Rehabilitation Act prohibits the federal government from discriminating against an “otherwise qualified individual with a disability.” 29 U.S.C. § 794(a); McGeshick v. Principi, 357 F.3d 1146, 1149 (10th Cir. 2004). Part of the government’s obligation is to provide reasonable accommodations to disabled employees. To prevail on a failure-to-accommodate claim a plaintiff must demonstrate that: (1) she is disabled; (2) she is “otherwise qualified”; and (3) she requested a plausibly reasonable accommodation.
* * *
There is no dispute that Sanchez has a recognized impairment or that the life activity she has identified—seeing—falls within the Act. See Sutton v. United Air Lines, Inc., 130 F.3d 893, 900 (10th Cir. 1997) (defining “major life activity” to include “seeing”); 29 C.F.R. § 1630.2(i)(1)(i) (same). We thus focus on whether Sanchez has demonstrated at least a genuine dispute of material fact as to whether her condition “substantially limits” her ability to see. We conclude that she has done so.
An impairment is substantially limiting when it renders an individual significantly restricted in her ability to perform a major life activity “compared to the average person in the general population.” Johnson v. Weld Cnty., 594 F.3d 1202, 1218 (10th Cir. 2010) (quotation omitted). In conducting this analysis, courts must take into account: (1) the nature and severity of the impairment; (2) the expected duration of the impairment; and (3) the permanent or long term impact resulting from the impairment. Pack v. Kmart Corp., 166 F.3d 1300, 1305-06 (10th Cir. 1999); see also 29 C.F.R. § 1630.2(j)(4)(i) (“[I]n determining whether an individual is substantially limited in a major life activity, it may be useful in appropriate cases to consider, as compared to most people in the general population, the condition under which the individual performs the major life activity; the manner in which the individual performs the major life activity; and/or the duration of time it takes the individual to perform the major life activity, or for which the individual can perform the major life activity.”).
As this definition suggests, it is not sufficient for a plaintiff to identify an impairment and leave the court to infer that it results in substantial limitations to a major life activity. Cf. Rhodes v. Langston Univ., 462 F. App’x 773, 779 (10th Cir. 2011) (unpublished) (amputee who relied on a prosthesis did not present any evidence about its effect on his ability to walk). At the summary judgment stage, Sanchez must point to some evidence showing that her impairment limits her seeing or some other major life activity. Albertson’s, Inc. v. Kirkingburg, 527 U.S. 555, 567 (1999). For a visually impaired plaintiff, this might include evidence of “loss of depth perception,” id., “degree of visual acuity,” “age at which [the individuals] suffered their vision loss,” “extent of . . . compensating adjustments in visual techniques,” or the “ultimate scope of restrictions on visual abilities.” Id. at 566. Nonetheless, Sanchez’s burden is not an “onerous” one. Id. at 567 (explaining that an individual with monocular vision will “ordinarily” be disabled under the Act). The ADA and Rehabilitation Acts “address[] substantial limitations on major life activities, not utter inabilities.” Id. at 565 (quoting Bragdon v. Abbott, 524 U.S. 624, 641 (1998)).
* * *
. . . The question is not whether Sanchez can do many of the same activities a person who is not visually impaired takes for granted. Rather, we must focus on the major life activity Sanchez has identified—seeing—and determine whether she has shown “the [substantial] extent of the limitation” on that activity “in terms of [her] own experience.” Albertson’s, Inc., 527 U.S. at 567. We conclude that Sanchez has produced ample evidence that “the manner in which” she sees is substantially limited as compared to the average individual. 29 C.F.R. § 1630.2(j)(4)(i). 

And thus this will be the question for a jury to decide.
FMLA: damages, overtime included in back-pay award, 29 U.S.C. § 2617(a)(1)(A)(i)(I)

Illustrative; not controlling law.  Under the provision of the FLMA, overtime pay is included in calculating damages for a successful plaintiff.

Pagan-Colon v. Walgreens of San Patricio Inc., Nos. 11–1089 and 11–1091 (1st Cir., 9/4/12); http://www.ca1.uscourts.gov/cgi-bin/getopn.pl?OPINION=11-1089P.01A; [enhanced lexis.com version].

LIPEZ, Circuit Judge, on the issue of what is included in an award of backpay under the FMLA:
* * *

         Although we have not previously addressed the issue, we see no reason why overtime pay should not be included in an award of backpay under the FMLA. The FMLA provides that an employee may recover "any wages, salary, employment benefits, or other compensation denied or lost . . . by reason of the violation." 29 U.S.C. § 2617(a)(1)(A)(i)(I). Overtime certainly falls into the category of "other compensation."

FLSA: litigation, automatic meal break deductions, collective action [similar to class action] decertified
Illustrative; not controlling law. This case is primarily of interest to litigators, so it will not be briefed; the entire opinion is available to them on the URL link cited below

Frye v. Baptist Memorial Hospital, Inc., No. 11-5648 (6th Cir. 2012); http://www.ca6.uscourts.gov/opinions.pdf/12a0926n-06.pdf; 2012 U.S. App. LEXIS 17791[enhanced lexis.com version]. [Also see Camilotes v. Resurrection Health Care Corp., No. 1:10-cv-00366 (N.D. Ill. Oct. 4, 2012)].

The appellate court upheld decertification of an FLSA collective action challenging the use of an automatic 30-minute deduction for unpaid meal breaks because the group contained too many differences in how this situation was handled.

[Note: As you may recall, it is common in many industries to automatically deduct unpaid meal break from employees' hours worked, unless employees perform any work during their meal breaks. When that occurs, they are instructed to report such work through exception procedures made available by the employer, such as by writing meal-break work in a formal log, submitting a written note to a supervisor, or orally informing a supervisor of the work performed. These methods often vary from location to location or employer to employer, which was the situation with this case.]

Settlement agreement: draft carefully and specifically
Illustrative; not controlling law. This case is included for litigators to read the full for pointers on the need for careful drafting of settlement agreements. Also, when settling case with workers forty years of age, attorneys need to review cases dealing with the provisions of the Older Workers Benefits Protection Act (OWBPA) that 

Perkins v. Metropolitan Government of Nashville and Davidson County, No. M2010-02021-SC-R11-CV (TN Sup. Ct., 8/22/12); http://www.tncourts.gov/sites/default/fil specific and es/perkinsp_opn.pdf; http://caselaw.findlaw.com/tn-supreme-court/1610062.html [enhanced lexis.com version]
Summary by the court:

An employee of an agency of the Metropolitan Government of Nashville and Davidson County (“Metro”) was discharged after she filed complaints with the Equal Employment Opportunity Commission and a lawsuit against Metro alleging employment discrimination. The employee appealed her termination to the Metro Civil Service Commission and eventually settled the appeal, receiving backpay and other consideration in exchange for her agreement not to apply for or accept future employment with the agency that discharged her. The employee subsequently filed a complaint against Metro alleging, among other things, retaliatory discharge in violation of Title VII of the Civil Rights Act of 1964 (“Title VII”) and the Age Discrimination in Employment Act (“ADEA”). Metro filed a motion seeking summary judgment. The trial court granted the motion, reasoning that the employee could not establish that her termination constituted an adverse employment action because she had accepted backpay and agreed not to be reinstated as part of the settlement of her Civil Service Commission appeal. The Court of Appeals affirmed. We conclude that the employee’s acceptance of the settlement does not preclude her from establishing that her termination constituted an adverse employment action for purposes of her federal retaliatory discharge claims. We reverse the judgment of the Court of Appeals, vacate the judgment of the trial court granting Metro summary judgment, and remand this matter to the trial court for further proceedings consistent with this decision. 
FICA: timely informative article on refund
Sixth Circuit Decision Offers FICA Tax Refund Opportunities for Severance Pay

September 11, 2012, Vicki M. Nielsen (Ogletree Deakins, Washington office); http://www.ogletreedeakins.com/publications/2012-09-11/sixth-circuit-decision-offers-fica-tax-refund-opportunities-severance-pay:

“Any employer that implemented reductions in force or layoffs after 2008 should consider filing refund claims for the Federal Insurance Contribution Act (FICA) taxes paid on severance benefits based on a recent Sixth Circuit Court of Appeals decision. In United States v. Quality Stores, Inc., No. 10-1563 (September 7, 2012), the Sixth Circuit held that severance payments paid to employees pursuant to an involuntary reduction in force were not “wages” for FICA tax purposes.”

Case URL link: http://www.ca6.uscourts.gov/opinions.pdf/12a0313p-06.pdf [enhanced lexis.com version].

Public Sector: free speech, First Amendment; public concern rather than private matter; summary judgment reversed

Illustrative; not controlling law. And we wonder what is wrong in the schools these days (please pardon my bias, but my daughter is a teacher, as are many of my friends). 
Gschwind v. Heiden, No. 12-1755 (7th Cir., 8/31/12); http://www.ca7.uscourts.gov/tmp/LH0OVX4Q.pdf; http://www.ca7.uscourts.gov/tmp/LH0O0HO2.pdf [enhanced lexis.com version]
Background:

· A student threatened the teacher and had a history of hitting other students.

At a meeting with the student’s parents, the father threatened the teacher with litigation and said the student should have assaulted the teacher.

In a class subsequent to these incidents, during a “math karaoke,” an assignment to create a song relating to something learned in class, the student’s presentation was based on a rap song and had lyrics about the student stabbing the teacher. Prudently, the teacher informed the administration of the incident and talked about filing a criminal complaint against the student, and later did so.
What next, you ask? The teacher alleged that the 

· The assistant principal gave the teacher an unsatisfactory evaluation.

· Previously the teacher had receiving satisfactory evaluations.
· The stated reason for the unsatisfactory evaluation was “lack of interpersonal skills in relating to students, parents, and colleagues.” 

· The administration also told the teacher that if he did not resign it would recommend that his contract not be renewed.
In his complaint in the trial court, he alleged violation of his right to free speech by the school district by constructively discharging him for complaining and filing the criminal complaint against the student [Note: “Constructive discharge” generally means that working conditions are so intolerable as to amount to a firing, despite a lack of a formal termination notice, or in this case, quit or be fired, with all of the adverse consequences involved with that.]

Litigation:
· At trial, the school district argued that the teacher’s complaint and filing of the suit were purely personal acts and not the exercise of free speech, and the trial judge dismissed his case on summary judgment.

· On appeal, the Seventh Circuit Court of Appeals disagreed:

· It found that in part the he filed the criminal complaint in to promote the smooth and safe operation of the school and to bring to public light the student’s threat to the teacher.
· It noted that a speech of public importance becomes a matter of private concern only when it is solely motivated by the speaker’s personal interest. Because the teacher had shown that his filing of the criminal complaint was motivated in part to bring to public light the fact that such an incident had happened in a classroom, the teacher had sufficiently established an action for retaliation based on his exercise of free speech.
ERISA: fraudulent withdrawal by ex-wife, plan administrator held not liable
Controlling law. An employee’s ex-wife fraudulently withdrew everything from his retirement account, and the courts ruled the plan administrator was not held liable because he failed take prompt and appropriate action to protect his assets when his marriage fell apart and apparently became acrimonious and predatory. 

Foster v. PPG Industries, Inc., No. 10-5123 (10th Cir., 9/5/12); http://www.ca10.uscourts.gov/opinions/10/10-5123.pdf [enhanced lexis.com version]
EBEL, Circuit Judge:

Plaintiff-Appellant William Foster (“Foster”) sued his former employer, Defendant-Appellee PPG Industries, Inc. (“PPG”), and Defendant-Appellee the PPG Industries Employee Savings Plan (the “Plan”) (collectively, “Defendants”) under the Employee Retirement Income Security Act (“ERISA”) to recover Plan benefits allegedly due him after Foster’s ex-wife fraudulently withdrew Foster’s entire Plan account balance. The district court upheld the decision of the Plan Administrator, who had determined that the Plan was not liable to reimburse Foster for the fraudulently withdrawn benefits. Foster appeals. Exercising jurisdiction under 28 U.S.C. § 1291, we AFFIRM. 

Title VII: hostile work environment, among other issues, anonymous racial discriminatory behavior, duty to adequately and diligently investigate discrimination claims; duty to provide a safe workplace; $3.5 Million punitive damages verdict.

Illustrative; not controlling law. One of the major objectives of the anti-discrimination acts is to provide a workplace that is not hostile, a place where work can be done free from harassment. And when harassment is reported, an employer has a duty to adequately investigate, take appropriate and sufficient prompt remedial action, and follow up with training and other measures reasonably sufficient to avoid future misconduct. A typical difficult situation could be when an employee makes a complaint but says something like, “I just want you to know about this, but please don’t do anything about it because I don’t want to create problems.” Well, there already is a problem, and it needs to be taken care of, not dodged.  In the May case, the discriminatory hostile behavior is described in graphic detail in the summary by the appellate court set forth below.

May, Jr., v. Chrysler Group, LLC, Nos. 11-3000 & 11-3109 (7th Cir., 8/23/12); http://www.ca7.uscourts.gov/tmp/L40K51GB.pdf [enhanced lexis.com version]
TINDER, Circuit Judge.
More than fifty times between 2002 and 2005, Otto May, Jr., a pipefitter at Chrysler’s Belvedere Assembly Plant, was the target of racist, xenophobic, homophobic, and anti-Semitic graffiti that appeared in and around the plant’s paint department. Examples, unfortunately, are necessary to show how disturbingly vile and aggressive the messages were: “Otto Cuban Jew fag die,” “Otto Cuban good Jew is a dead Jew,” “death to the Cuban Jew,” “fuck Otto Cuban Jew fag,” “get the Cuban Jew,” and “fuck Otto Cuban Jew nigger lover.” In addition to the graffiti, more than half-a-dozen times May found death-threat notes in his toolbox. Different medium, same themes: “Otto Cuban Jew muther fucker bastard get our message your family is not safe we will get you good Jew is a dead Jew say hi to your hore wife death to the jews heil hitler [swastika].” The harassment was not confined to prose. May had his bike and car tires punctured, sugar was poured in the gas tanks of two of his cars, and, most bizarrely, a dead bird wrapped in toilet paper to look like a Ku Klux Klansman (complete with pointy hat) was placed in a vise at one of May’s work stations. May contacted the local police, the FBI, the Anti-Defamation League, and, of course, complained to Chrysler. And Chrysler responded: The head of human resources at the Belvedere plant met with two groups of skilled tradesmen (like May) and reminded them that harassment was unacceptable, a procedure was implemented to document the harassment, efforts were made to discover who was at the plant during the periods when the incidents likely occurred, and a handwriting analyst was retained and used. Unfortunately, the harasser or harassers were never caught.

May sued Chrysler in 2002 (relatively early in the cycle of harassment) and alleged a variety of claims under Title VII and 42 U.S.C. § 1981. Only his hostile work environment claim survived summary judgment and made it to trial. And at trial there were only four contested issues: First, whether someone other than May was responsible for the harassment. (Chrysler, obviously, would not be liable for self-inflicted “harassment.”) Second, whether Chrysler took steps reasonably calculated to end the harassment. Third, to determine if punitive damages were appropriate, whether Chrysler recklessly disregarded May’s federally-protected rights. And fourth, the amount of damages, if any.
The jury concluded that May carried his burden and awarded him $709,000 in compensatory damages and $3.5 million in punitive damages. Responding to Chrysler’s post-verdict motions, the district court sided with May on the first two issues: May had presented sufficient evidence for the jury to conclude that Chrysler was liable for the hostile work environment. The district court believed, however, that the jury’s compensatory damages award was excessive. Rather than returning to trial on compensatory damages, May accepted remittitur to $300,000. On the third issue, punitive damages, the district court sided with Chrysler, and concluded that May failed to present sufficient evidence for the jury to decide that Chrysler recklessly disregarded his federally-protected rights. The verdict on punitive damages was therefore vacated. Both parties appeal. Chrysler argues that it should not be held liable at all; May argues that the jury was entitled to conclude not only that Chrysler was liable but that it was reckless, and so the jury’s verdict on punitive damages should be reinstated.

The district court correctly rejected Chrysler’s motions for judgment as a matter of law on liability. It should have also rejected Chrysler’s post-verdict motion for judgment as a matter of law on punitive damages. We reverse in part to reinstate the verdict. 

[Investigation and other responses by the employer were woefully inadequate, and it literally paid the price for inadequate attention to a terrible problem.]

Benefits: denial of future contingency payments after termination for misconduct, mooning executives; claim of implied contract rejected 

Illustrative; not controlling law. As serious as the law can be, occasionally some humor ought be allowed. In this Illinois case, “turning the other check” was a bad idea, and I hope you’ll pardon me for taking some liberties with this case, which others on the internet have also done.

Selch  v. Columbia Management, et al., Nos. No. 1-11-1434 & 1-11-2060 (cons.) (2012 IL App (1st) 111434,  8/29/12); http://www.state.il.us/court/Opinions/AppellateCourt/2012/1stDistrict/1111434.pdf [enhanced lexis.com version]
Facts:
· Jason Selch had worked for 10 years as an investment banker.

· His employer went through multiple mergers and acquisitions and eventually was bought by a Bank of America (BoA) subsidiary.

· After the BoA merger, he learned that his friend and co-worker had been terminated after declining to accept a pay reduction.

· Apparently to protest this action, he:

· Entered a conference room where the COO and CIO were meeting and asked if he was subject to a non-compete agreement, and they answered that he was not.
· He then mooned the two executives.

· Unruffled by this unprofessional misconduct, the two execs returned to their discussion and continued their meeting.

· Following this unusual event, the COO told Human Resources to take appropriate action, which was a final written warning stating that any subsequent violation would result in termination of his employment.  

· Upon learning of Selch’s insubordination, he insisted that Selch’s employment be terminated for cause, a consequence of which was that he forfeited contingency payments of approximately $2 million that would have vested in a few months. 

Litigation:
· Selch sued on the ground that he was entitled to the contingency payments, contending in part that the written warning was a contract constituting a promise that he would not be fired unless he engaged in a subsequent policy violation.

· The trial court granted summary judgment to his employer.

· On appeal to an Illinois intermediate appellate court, the summary judgment dismissal order was upheld on the ground that the warning was not a "promise" sufficient to create an enforceable implied contract, but rather a warning about the consequences of further misconduct.
Municipal employment dispute with multiple issues involving an employee handbook and whether its disclaimer of being an employment contract holds up in the light of possible proof of additional circumstances:

· appeal and error: certiorari; and standard of review

· civil procedure: failure to state a claim; motion to dismiss; pleadings; and time limitations

· contracts: breach; covenant of good faith and fair dealing; and implied contract

· employment law: employee grievances; employee handbook; employment contract; and termination of employment

· federal law: procedure

· jurisdiction: subject matter

· remedies: compensatory damages; and exclusive remedy

Controlling law. Because this case involves very specific facts and laws, it will not be briefed. Litigators involved with these issues may read the case at the link cited below. However, the portion of the opinion dealing with the employee handbook issue is instructive, and that paragraph of the opinion is set forth below as a review the applicable law on handbooks and how other factors such as statement, employment practices and other factors can invalidate an express written disclaimer in an employment handbook contending that the handbook does not create an implied employment contract – i.e., employers must be very careful of what is said and done in the workplace.

Madrid v. Village of Chama, No. 30,764, 2012-NMCA-071; certiorari denied, June 29, 2012, No. 33,651; http://www.nmcompcomm.us/nmcases/NMCA/2012/12ca-071.pdf [enhanced lexis.com version]  
Opinion summarized by Linda M. Vanzi, Judge of the Court of Appeals:

{1} Plaintiff Jonathan Madrid appeals from a district court order granting a motion to dismiss in favor of Defendant Village of Chama (the Village). We address two issues on appeal: (1) whether Madrid was required to appeal the Village’s administrative decision terminating his employment by petitioning the district court for a writ of certiorari and (2) whether the district court erred when it concluded that Madrid failed to state a claim on which relief could be granted because the Village’s employee handbook, Village of Chama, N.M., Personnel Policies 1999-01 (the Ordinance), clearly stated that it did not create an implied contract. We hold that Madrid was not required to petition the district court for a writ of certiorari. Thus, Madrid’s failure to timely appeal the decision pursuant to Rule 1-075(D) NMRA was not a jurisdictional defect requiring dismissal. We further hold that the district court erred in granting the Village’s Rule 1-012(B)(6) NMRA motion for failure to state a claim. Finally, we clarify that our courts should not evaluate motions to dismiss for failure to state a claim in accordance with the United States Supreme Court’s interpretation of the Federal Rules of Civil Procedure.
* * *

{19} In this case, Madrid’s fourteen-page complaint provided a detailed account of the facts leading up to and including his termination. Based on those core factual allegations, count one of the complaint specifically alleged that the Ordinance, handbook, memoranda, letters, forms, and other documents setting forth reasons for just cause termination established an implied contract between Madrid and the Village and that the Village breached that contract by failing to outline the disciplinary offenses listed in the Ordinance warning employees that discipline could be sought if the infractions were proved. Madrid’s complaint further stated that the Village breached its contract (1) by failing to conduct an impartial investigation on July 12, 2009; (2) by failing to conduct a pre-termination hearing in accordance with the Ordinance; (3) by failing to conduct a post-termination hearing in accordance with the Ordinance; (4) by allowing the Mayor to attend the post-termination hearing; and (5) by issuing the final termination letter more than 14 days after the post termination hearing. Count two of the complaint asserted that the implied contract between Madrid and the Village contains an express or implied covenant of good faith and fair dealing and that Madrid was denied the “right to receive the benefit of [the] implied contract with the Village due to the Village’s failure to follow [the O]rdinance.” Taking these well-pleaded facts as true and construing them in a light most favorable to Madrid, we conclude that Madrid’s complaint states a claim for breach of implied contract and breach of the covenant of good faith and fair dealing upon which relief may be granted. The complaint sets forth detailed factual allegations of the incidents giving rise to Madrid’s claims and gives the Village adequate notice of the legal claims asserted against it. The district court’s dismissal of the complaint with prejudice was in error, and its decision is reversed.
ADEA, ERISA and ADA: discrimination, retaliation, pattern or practice under the ADEA, statistics, statements about older employees, statements by Boeing managers and executives about the economic health of the Wichita Division, statements from lower-level management, communications between Spirit and its consultants, subjective process, tracking employees’ ages, expert testimony, pattern or practice conclusion, disparate impact under the ADEA, ERISA § 510, ADA and Title VII; mass litigation, summary judgments for employers affirmed

Controlling law. This extensive case is primarily of interest to litigators. The PDF version runs forty-five pages, and attempting to “brief” it might leave out important points. Further, it is interesting reading on the various issues and provides a good review of numerous human resources and employment law concerns. 

Apsley v. The Boeing Company, No. 11-3238 (10th Cir., 8/27/12); http://www.ca10.uscourts.gov/opinions/11/11-3238.pdf [enhanced lexis.com version]
This case arises from the Boeing Company’s (“Boeing”) 2005 sale, to Spirit AeroSystems, Inc. (“Spirit”),1 of facilities in Wichita, Kansas, and Tulsa and McAlester, Oklahoma (the “Wichita Division” or “Division”). On June 16, 2005, Boeing terminated the Division’s entire workforce of more than 10,000. The next day, Spirit rehired 8,354 employees, who had been selected by Boeing’s managers. Although older employees predominated in the workforce both before and after the sale, a lower percentage of older workers than younger ones were rehired.2 The plaintiffs (the “Employees”) sued, seeking to represent a class of about 700 former Boeing employees who were not hired by Spirit.
Employees alleged, among other things, that Boeing, Onex, and Spirit (the “Companies”) violated the Age Discrimination in Employment Act (“ADEA”), the Employee Retirement Income Security Act (“ERISA”), Title VII of the Civil Rights Act of 1964 (“Title VII”), and the Americans with Disabilities Act (“ADA”). In two separate orders, the district court granted summary judgment on the Employees’ Title VII and ADA claims, Apsley v. Boeing Co.,05-1368-MLB, 2007 WL 3231526 (D. Kan30, 2007), and their ERISA and ADEA claims, Apsley v. Boeing Co., 722 F.  2d 1218 (D. Kan. 2010).3 The court denied the Employees’ motion for reconsideration. Mem. & Order, Apsley v. Boeing Co05-1368-EFM (D. Kan. Mar. 28, 2011) (Doc. 365) [hereinafter “Mem. & Order of Mar. 28, 2011”]. The court certified its orders as final judgments under Federal Rule of Civil Procedure 54(b), and the Employees appealed. We have jurisdiction under 28 U.S.C. § 1291, and we affirm. 
Comments: Facing problems of competitiveness in the late 1990s, Boeing decided it need to significantly change its business model to concentrate on initial engineering and design, sales and marketing, and final assembly of aircraft. Its Wichita Division had about 10,671 employees, of whom approximately 8,354 would be affected by a major change of this nature – almost all of whom were in categories protected by various anti-discrimination acts, and of course, a great deal of litigation resulted. With a group of this size, statistical evidence was essential. To guide you with reading the lengthy and technical opinion, here is a brief outline of how the appellate court organized its analysis:

A. Boeing’s decision to sell the Wichita Division

B. Selection of Spirit’s workforce

C. Pension negotiations

D. Spirit’s workforce demographics

E. Pattern or practice under the ADEA
1. Statistics

2. Statements about older employees

a. Statements by Boeing managers and executives about the economic health of the Wichita Division
b. Statements from lower-level management
c. Communications between Spirit and its consultants
3. Other evidence

a. Subjective process
b. Tracking employees’ ages
c. Expert testimony
4. Pattern or practice conclusion
F. Disparate impact under the ADEA
G. ERISA § 510
H. ADA and Title VII
Each one of these detailed sections contains clear statements of applicable law. Few companies or agencies, if any, in New Mexico will face a change of this magnitude, but the review of the pertinent law and analysis is a valuable short course.

ADEA, Title VII: age, national origin; sealed records; summary judgment order in favor of employer affirmed

Controlling law.  However, this case is of limited value because it involves evidence in sealed records and depends on very specific facts rather than new law. Formatting in this case is unusual too, so it makes for difficult reading.
Lucero v. Sandia Corporation, No. 11-2028 (10th Cir., 8/28/12); http://www.ca10.uscourts.gov/opinions/11/11-2028.pdf [enhanced lexis.com version]
: discovery; evidence, theory, importance of timely presentation of a critical argument
Controlling law. Introductory paragraph of the opinion:

began with an angry bill collector, metamorphosed into a discovery dispute, and now serves mostly as another reminder about the importance of preserving your best arguments in the proper administrative forum rather than trying them for the first time in an appellate courtService Company of New Mexico v. National Labor Relations Board, Nos. 11-9536 & 11-9540 (10th Cir., 8/28/12); http://www.ca10.uscourts.gov/opinions/11/11-9536.pdf [enhanced lexis.com version]
 of the appellate court:

PNM’s preserved arguments fail on their merits and PNM’s unpreserved arguments we cannot hear, however meritorious they may be. Congress has given the courts only the power to help those who help themselves by developing their best objections during the administrative process, rather than waiting until it’s all over and the case is on appeal. PNM’s petition for review is denied. The Board’s cross-petition for enforcement of its order is granted.

sacroiliac joint dysfunction, unable to perform the essential functions of the job, FMLA, sick, and vacation leave exhausted, no reasonable accommodation available, at-will employment terminated [note cautionary statements below]; evidence, McDonnell Douglas test applied; claim dismissed
Controlling law. This plaintiff was unable to perform the essential functions of her job, and there was no reasonable accommodation available. Note, however that her constitutional due process claim failed because Kansas courts do not recognize a property tight for public sector employees, and other jurisdictions may rule differently on that issue.
Robert v. Board of County Commissioners of Brown County, Kansas, No. 11-3092 (8/29/12); http://www.ca10.uscourts.gov/opinions/11/11-3092.pdf [enhanced lexis.com version]
LUCERO, Circuit Judge.

Catherine Robert had worked as supervisor of released adult offenders for ten years when she developed sacroiliac joint dysfunction. After a lengthy leave of absence, including the period authorized by the Family and Medical Leave Act (“FMLA”), Robert remained unable to perform all of her required duties, and she was terminated. For the reasons stated hereafter, we conclude that Robert’s discharge did not constitute discrimination in violation of the Americans with Disabilities Act (“ADA”), retaliation in violation of the FMLA, breach of contract, or abridgment of procedural due process. 

Note: The law applying to public sector employees and at-will status may differ in other jurisdictions:

Robert’s § 1983 procedural due process claim fails for the same reason as her contract claim: her employment was at-will. Kansas courts have been quite clear that at-will employees lack a property interest in their position. See Farthing, 38 F.3d at 1136. Absent a property interest, there can be no violation of Due Process.
example, see Camuglia v. City of Albuquerque, 448 F.3d 1214, 1219 (10th Cir. 2006): 
A procedural due process claim requires (1) “a protected property interest,” and (2) deprivation of that interest without “an appropriate level of process.”

ADA: wellness program, $20 penalty for failure to complete a health risk assessment, ADA bona fide plan safe harbor, Act not violated
Illustrative; not controlling law. This 11th Circuit case affirmed the district court order ruling that the $20 penalty for failing to complete a health risk assessment was a basic feature of the wellness program and did not violate the ADA provision for a safe harbor for a bona fide plan. The dispute among the various federal appellate circuits is whether the approach to wellness programs ought to be either an incentive or a penalty. Until a definitive answer is provided by the United State Supreme Court, the prudent practice is to confer with experienced legal counsel before instituting such a feature.

Seff v. Broward County, Florida, No. 11-12217, (11th Cir., 8/20/12); http://www.ca11.uscourts.gov/opinions/ops/201112217.pdf [enhanced lexis.com version]
Appellant Bradley Seff filed this class action lawsuit, alleging that Appellee Broward County’s (Broward’s) employee wellness program violated the Americans with Disabilities Act of 1990 (ADA), 42 U.S.C. § 12101 et seq. The district court granted Broward’s motion for summary judgment, finding the employee wellness program fell within the ADA’s safe harbor provision for insurance plans.

I. Broward offers its employees a group health insurance plan. In 2009, employees enrolling in Broward’s group plan became eligible to participate in a new employee wellness program sponsored by Broward’s group health insurer, Coventry Healthcare (formerly known as VISTA).

employee wellness program consisted of two components: a biometric screening, which entailed a “finger stick for glucose and cholesterol,” and an “online Health Risk Assessment questionnaire.” Coventry Healthcare used information gathered from the screening and questionnaire to identify Broward employees who had one of five disease states: asthma, hypertension, diabetes, congestive heart failure, or kidney disease. Employees suffering from any of the five disease states received the opportunity to participate in a disease management coaching program, after which they became eligible to receive co-pay waivers for certain medications.

Participation in the employee wellness program was not a condition for enrollment in Broward’s group health plan. To increase participation in the employee wellness program, however, Broward imposed a $20 charge beginning in April 2010 on each biweekly paycheck issued to employees who enrolled in the group health insurance plan but refused to participate in the employee wellness program. Broward suspended the charges on January 1, 2011.

Seff, a former Broward employee who incurred the $20 charges on his paychecks from June 2010 until January 1, 2011, filed this class action,1 alleging that the employee wellness program’s biometric screening and online Health Risk Assessment questionnaire violated the ADA’s prohibition on non-voluntary medical examinations and disability-related inquiries. On the parties’ crossmotions for summary judgment, the district court granted Broward’s motion, finding that the ADA’s safe harbor provision for insurance plans exempted the employee wellness program from any potentially relevant ADA prohibitions.

Because it found that the employee wellness program fell within the ADA’s safe harbor provision, the district court declined to address whether the program imposed non-voluntary examinations or inquiries that would have otherwise been prohibited under the ADA. 

the opinion offers little or no guidance on how employers ought to handle such situations. Here are two URL links articles discussing the case that may provide more perspective and ideas:

· Littler Mendelsohn: http://www.littler.com/publication-press/publication/new-life-eleventh-circuit-turns-back-ada-challenge-employers-wellness-
· Ogletree Deakins: http://www.ogletreedeakins.com/publications/2012-08-23/eleventh-circuit-rules-wellness-program-under-ada
ADA: medical examination, continued employment, employer’s request for psychological evaluation and possible counseling

Illustrative; not controlling law. In order to decide about continuing the employment of a “distressed” employee, it required psychological evaluation and counseling. The standard for inquiring about the nature or severity of an employee’s possible disability is that the employer must show it to be “job-related and consistent with business necessity.” This applies both to medical examinations of current employees and to post-offer pre-employment physicals. Also, and importantly, this 6th Circuit case held that the employer’s requirement that the employee be evaluated by a mental health counselor as a condition to keeping her employment constituted a medical examination under the ADA.
Kroll v. White Lake Ambulance Authority, No. 10-2348 (6th Cir., 8/22/12); ; Ogletree Deakins http://www.employmentlawmatters.net/uploads/file/8-22-12-8thCir-psych%20exam%20=%20medical%20exam.pdf; [enhanced lexis.com version]. 
· September 2003 - Emily Kroll began her employment with White Lake Ambulance Authority (WLAA) as an Emergency Medical Technician (EMT)

· She performed as a good employee until she was romantically involved with a co-worker, and then her supervisor and office manager began receiving reports from other WLAA employees concerned about her “well being”.
· In response, the office manager told her that she thought she could benefit from talking to a mental health care provider, which Kroll agreed to do.
· Then a few days later there followed an incident of concern during an emergency run with a patient with lights and siren during which she was allegedly “screaming” on a phone with a male acquaintance while she was driving the ambulance.

· Naturally, this concerned WLAA’s director, and here is where the ADA issue arose:

· The director told her that she must attend mental health counseling in order to continue her WLAA employment.

· She refused, left the meeting, and never returned to work at WLAA.

One can well understand that action by the employer, but it had ADA implications
· She filed suit alleging violations of the ADA, retaliation, and Title VII.

· At trial, the judge granted WLAA’s motion for summary judgment on all counts, concluding that because mental health counseling does not constitute a “medical examination” under the ADA.

· On appeal, the 6th Circuit considered whether the counseling she ordered to attend constitutes a “medical examination” under the ADA.

Analysis:

· The ADA allows employers to require applicants or employees to undergo medical examinations only in certain limited circumstances, and the issues are:

· If an employer fails to show that a request for medical examination is supported by those criteria, the request could be viewed as a violation of the ADA because employers are not allowed to ask about an employee’s possible disability and then possibly use that information to make arbitrary decisions related to an individual’s employment
· The reasoning of the 6th Circuit was:

· Not to consider the issue of job-relatedness/business necessity, because that issue is reached only if there has been a request for a “medical examination.”
· Rather, it engaged in an extensive review of available guidance and case law:

· Using the EEOC criteria for analyzing a test or procedure, a psychological test designed to reveal mental illness or to diagnose mental health issues is a medical examination under the ADA because, “uncovering of mental-health defects at an employer’s direction is the precise harm that [the ADA] is designed to prevent . . . .”
· Then, it reversed the district court’s summary judgment in favor of WLAA and remanded for a determination of whether WLAA’s request for medical examination of Kroll was job-related or was based upon a business necessity.

Here is the URL link to the Ogletree Deakins article providing helpful observations about how to proceed in such situations, particularly for the matters of “job-relatedness” and “business necessity”, plus adequate documentation of that entire process: http://www.employmentlawmatters.net/2012/08/articles/ada/employers-request-for-psychological-counseling-as-criteria-to-continued-employment-is-viewed-as-a-medical-examination-under-the-ada/.

ADEA, ERISA and ADA: discrimination, retaliation, pattern or practice under the ADEA, statistics, statements about older employees, statements by Boeing managers and executives about the economic health of the Wichita Division, statements from lower-level management, communications between Spirit and its consultants, subjective process, tracking employees’ ages, expert testimony, pattern or practice conclusion, disparate impact under the ADEA, ERISA § 510, ADA and Title VII; mass litigation, summary judgments for employers affirmed

Controlling law. This extensive case is primarily of interest to litigators. The PDF version runs forty-five pages, and attempting to “brief” it might leave out important points. Further, it is interesting reading on the various issues and provides a good review of numerous human resources and employment law concerns.

Apsley v. The Boeing Company, No. 11-3238 (10th Cir., 8/27/12); http://www.ca10.uscourts.gov/opinions/11/11-3238.pdf [enhanced lexis.com version]
This case arises from the Boeing Company’s (“Boeing”) 2005 sale, to Spirit AeroSystems, Inc. (“Spirit”),1 of facilities in Wichita, Kansas, and Tulsa and McAlester, Oklahoma (the “Wichita Division” or “Division”). On June 16, 2005, Boeing terminated the Division’s entire workforce of more than 10,000. The next day, Spirit rehired 8,354 employees, who had been selected by Boeing’s managers. Although older employees predominated in the workforce both before and after the sale, a lower percentage of older workers than younger ones were rehired.2 The plaintiffs (the “Employees”) sued, seeking to represent a class of about 700 former Boeing employees who were not hired by Spirit.
The Employees alleged, among other things, that Boeing, Onex, and Spirit (the “Companies”) violated the Age Discrimination in Employment Act (“ADEA”), the Employee Retirement Income Security Act (“ERISA”), Title VII of the Civil Rights Act of 1964 (“Title VII”), and the Americans with Disabilities Act (“ADA”). In two separate orders, the district court granted summary judgment on the Employees’ Title VII and ADA claims, Apsley v. Boeing Co.,05-1368-MLB, 2007 WL 3231526 (D. Kan. Oct. 30, 2007), and their ERISA and ADEA claims, Apsley v. Boeing Co., 722 F. 2d 1218 (D. Kan. 2010).3 The court denied the Employees’ motion for reconsideration. Mem. & Order, Apsley v. Boeing Co.,05-1368-EFM (D. Kan. Mar. 28, 2011) (Doc. 365) [hereinafter “Mem. & Order of Mar. 28, 2011”]. The court certified its orders as final judgments under Federal Rule of Civil Procedure 54(b), and the Employees appealed. We have jurisdiction under 28 U.S.C. § 1291, and we affirm.
FMLA: interference; reasonably setting performance standards close to time of leave; jury question of interference

Illustrative; not controlling law. Basically, a salesman who was experiencing debilitating symptoms was subjected to a performance evaluation that failed to account for his current condition when checking on his declining performance over a long period of time. Fairness was the issue to be decided by jury, and the summary judgment in favor of the employer was reversed.

Pagel v. TIN Inc.,11-2318 (7th Cir., 8/9/12); http://www.ca7.uscourts.gov/tmp/L30KO7OI.pdf [enhanced lexis.com version]
Background:

· The salesman worked for a company that manufactured corrugated packaging products.

· His bosses were dissatisfied with a noticeable decline in his sales revenue and volume over the past two years, and his year-to-date figures were even worse.

· During this time he had begun having problems with chest pain and labored breathing, and tests revealed a blockage in a portion of his heart, for which he was subsequently admitted to the hospital to treat the blockage.

· Five days before his scheduled heart procedure, he met with his bosses to discuss his year-to-date performance:

· He disagreed with their assessment, mostly because he believed that they adjust his sales expectations for the time he took FMLA leave.

· That meeting ended with a serious warning to him to either improve his performance or face termination of his employment.

· Several weeks later, while he was in a medical clinic for follow-up tests, his boss contacted him and informed him he would be traveling to the sales territory the following day to accompany him along on some sales calls:

· Importantly, sales calls typically were scheduled one week in advance to give the client enough notice and the employee enough time to prepare.

· The current evaluation set up on short notice left him no time to set up a full day of calls or to prepare for them.

· This resulted in him and his boss making two client visits the following day, he did not perform well.

· He was terminated shortly thereafter for continued poor performance, including the unsuccessful sales calls with his boss.

The appellate reversed the trial court’s summary judgment in favor of the employer:

· The FMLA does not require an employer to adjust its performance standards for the time an employee is actually on the job. However, it can require that performance standards be adjusted to avoid penalizing an employee for being absent during FMLA-protected leave.

· Three important factors to the appellate court were:

1) the company terminated him for not meeting sales expectations, even though he was absent a number of days for FMLA-protected treatment;

2) his boss relied on inaccurate data in deciding that he had not meet some of the company's reporting requirements; and

3) his boss unfairly insisted on making client sales calls contrary to the company’s standard practice  required one-week advance notice to the client, which could indicate that the boss was setting Jeff up to fail.

This case will now proceed to jury trial with these factors to be considered, as well as other issues.

ADA: qualified individual with a disability (QIWAD), reasonable accommodation, individual not covered by ADA, persistent litigation by EEOC, frivolous claim, defendant awarded attorney fees

Controlling law. Primarily of interest to litigators, but also of general interest to human resources practitioners, the EEOC was assessed attorney fees to be awarded to the defendant for persisting in pursuing a frivolous claim in litigation.

Equal Employment Opportunity Commission v. Tricore Reference Laboratories, No. 11-2096 and No. 11-2247 (10th Cir., 8/16/12); http://www.ca10.uscourts.gov/opinions/11/11-2096.pdf [enhanced lexis.com version]
FMLA, Title VII: mixed case; workers’ compensation stress claim, adverse employment action, termination of employment; evidence, McDonnell Douglas test; 
summary judgment in favor of employer affirmed

Controlling law. This complex case of mixed legal aspects needs to be read in its entirety for the law and the facts involved. Some of the decision is controlled by federal agency law, but the failure of proof of qualifying for FMLA leave is instructive.

Wynne, No. 11-6195 (10th Cir., 8/20/12); http://www.ca10.uscourts.gov/opinions/11/11-6195.pdf [enhanced lexis.com version]
Basically, however, the employee failed to “ . . . demonstrate by a preponderance of evidence . . . [an] entitlement to the disputed leave”, which Renihart, the Administrative Law Judge, found she had failed to do. The FMLA requirement is to

. . . show that she had a “serious health condition”: “an illness, injury, impairment, or physical or mental condition that involves—(A) inpatient care in a hospital, hospice, or residential medical care facility; or (B) continuing treatment by a health care provider.” 5 U.S.C. § 6381(5). However, the only evidence before us pertinent to Smith’s health are the records she submitted to Reinhardt. Having reviewed this evidence, we are compelled to agree with the ALJ’s conclusion. The records in question include only three or four outpatient visits for treatment of anxiety, depression, and situational stress. Most significantly, they include a recommendation dated March 5, 2004 that plaintiff be “returned to work without restrictions.” Thus, the ALJ’s conclusion that plaintiff failed to demonstrate that she had a serious health condition is supported by substantial evidence. 
retaliation claim failed because she had not been eligible for FMLA leave and thus had no right to FMLA protection.
Title VII: racial discrimination, “cat’s paw” theory; summary judgment inappropriate
Illustrative; not controlling law. The factual background of this 6th Circuit case covers four pages of significant events, so the best thing to do is read the full opinion to ensure no important facts are overlooked in this example that further explores the “cat’s paw” and that though it might have seemed a clear case of that, a jury might find based on all of the facts involved, it had been a significantly different situation. As you may recall:

the term “Cat’s Paw” is used to describe a person who is unwittingly manipulated by another to accomplish his or her purposes. In the context of employment discrimination, “Cat’s Paw” refers to a theory of liability in which an employee, without formal authority to alter the terms and conditions of an employee’s employment and who harbors an unlawful discriminatory animus, influences the employer in making an adverse employment decision, such as a termination, by supplying the decision-maker misinformation or failing to provide relevant information.

Frank A. Gumina, Attorney at Law, Whyte Hirschboeck Dudek S.C.; http://www.whdlaw.com/ArticleDetail.aspx?ID=298.

here is the recent 6th Circuit case:

Chattman v. Toho Tenax America, Inc. 10-5306 (6th Cir., 7/13/12); http://www.ca6.uscourts.gov/opinions.pdf/12a0217p-06.pdf [enhanced lexis.com version].

Briefly summarized:

· Chattman alleged that the company’s local HR director had recommended an adverse employment action [termination of his employment] based on racial bias and had lied that other supervisors supported the recommendation.

· The company human resources director was not the decision-maker, but the appellate court concluded that summary judgment was inappropriate under the cat’s paw theory, considering the genuine issues of material fact that Chattman had raised, i.e., and there was much more going on for a jury to consider, ruled that that the issue should have gone to a jury, and remanded the case for further proceedings.

ADA: qualified individual with a disability (QIWAD),

Illustrative; not controlling law. In this 6th Circuit case the appellate court concluded that an individual born without a hand was qualified under the ADA to work as a bus driver trainee. Though an employer might not have a fact situation quite like this, the case is a good reminder of seldom considered, and for many unknown, protections of the Act.

Rosebrough v. Buckeye Valley High Sch., 10-4057 (6th Cir., 8/8/12); http://www.ca6.uscourts.gov/opinions.pdf/12a0255p-06.pdf; Lexis.com subscribers can access the Lexis enhanced version of the Rosebrough v. Buckeye Valley High Sch., 2012 U.S. App. LEXIS 16434 (6th Cir. Ohio 2012), decision with summary, headnotes, and Shepard's features.

Background:

· Tammy Rosebrough was born without a left hand.

· During the application process for a cook's position, a supervisor told her that if she was interested, the school was in desperate need of bus drivers, and she applied.

· The Ohio Department of Education requires a waiver before an individual missing a limb is allowed to operate a school bus.

· While she was waiting to receive her waiver, the school district began her training.

· However, she felt a bias against her because of her missing hand, and she never finished her training.

She sued for disability discrimination:

The trial court ruled that she was not "qualified" to work as a bus driver trainee.
The appellate court reversed the trial court's determination and remanded [returned] the case for trial ADA provisions cover discrimination on the basis of disability during job training, which protects individuals while they receive the training required to perform the essential functions of their ultimate job position:

· it protects them from discrimination that could deny them the means to obtain qualifications necessary to undertake that position and

thus the Act covers individuals in training without regard to whether they are called employees, conditionally-hired employees, trainees, or a title specific to one employertermination, abuse of leave policy, employer’s honest belief of violation
Illustrative; not controlling law. The FMLA does not protect an employee from adverse employment action, discharge in this case, merely because an alleged misconduct occurred during an FMLA leave, nor does it prohibit termination of an employee when the employer honestly believes that the employee is abusing the terms of an FMLA leave and the employer’s leave policy.

Warwas v. City of Plainfield, No. 11-1736 (3rd Cir., 7/25/12); http://www.ca3.uscourts.gov/opinarch/111736np.pdf; 

http://www.employmentlawmatters.net/uploads/file/7-25-12-3dCir-working%20while%20on%20leave%20not%20OK.pdf; [enhanced lexis.com version]
Facts:

· 2003 – The City of Plainfield, New Jersey, hired Jadwiga Warwas, a licensed physician, as the City’s Health Officer.
· 2006 – She requested FMLA sick leave for several health problems.
· Confirmation of her condition and eligibility was required  by the city, and her treating physician to completed the form, indicating that she “was restricted to home and could not work/attend school. Based on that information, Plainfield granted the leave request.

· Despite her treating physician’s indication that she was unable to work, she continued to work at home on a part-time basis, but for the City of Paterson, New Jersey.
· September 30, 2006 – Learning of that situation with the City of Paterson, the City of Plainfield terminated her employment with Paterson.
· She appealed that adverse employment action to the Merit Systems Board, which ultimately reinstated her employment.
 During the month of April 2008, she was expected to return to work, and was told that further absences would result in her termination, she failed to return, and she was fired
· District court:

· She alleged interference with FMLA leave.

· At the close of pretrial discovery, Plainfield’s moved for summary judgment, which was granted.

· Appellate court: It affirmed the summary judgment dismissal order on the grounds that Plainfield terminated Warwas for reasons “entirely unrelated to the exercise of her rights under the FMLA because Plainfield believed that she had not used her FMLA leave for the intended purpose:

· Despite of her doctor’s indication that she was unable to work, she continued to work for Paterson while on leave.

· “Warwas is not entitled to a greater degree of protection for violating Plainfield’s Municipal Code merely because she was on FMLA leave when caught and terminated.”
· It found that she was terminated not for her use of FMLA leave, but for the perceived misuse of the leave and her subsequent failure to return to work.

this opinion is not precedential, the Court did not provide extensive factual or procedural detail which may have more fully explained the more than five-year lapse of time between the initial termination action and the 2012 Third Circuit decision. However, the basic rationale is clear: the FMLA does not prohibit an employer from firing an employee who abuses FMLA leave, or who violates an employer’s policy while on that leave, even if the employee is eligible and qualified for the leave. An employer can defeat an FMLA interference claim by providing evidence of an honest belief that either of those circumstances is present. 

FMLA: adverse employment action, no reinstatement, surveillance, reasonable honest suspicion of abuse of leave, no pretext; summary judgment

Illustrative; not controlling law. Abuse of FMLA leave can be a valid reason for an adverse employment action, such as termination of employment.

One note on the surveillance: Taking more than one day of video may be a more prudent practice, because than tends to provide better evidence of a pattern of behavior or misbehavior or lack of injury or debilitating condition, i.e., “Well, I was having a good day.”

Jones v. C&D Technologies, Inc11-3400 (7th Cir., 6/28/12); http://www.ca7.uscourts.gov/tmp/KH0M0HOJ.pdf; 

http://www.fmlainsights.com/Jones%20v.%20B%26D%20Techs%2C%20Inc.pdf  [enhanced lexis.com version]
KANNE, Circuit Judge

Robert Jones brought this action alleging that his employer, C&D Technologies, Inc., interfered with his right to take leave under the Family and Medical Leave Act (FMLA), 29 U.S.C. § 2601 et seq. The district court granted summary judgment for C&D Technologies, reasoning that Jones was not entitled to FMLA leave because he did not receive treatment during his absence
Background:

· Carrier Corp. believed some of its employees had been abusing FMLA leave for significant periods of time, so it hired a private investigator to conduct surveillance on 35 employees who were suspected FMLA abusers, one of whom was Daryl Scruggs, a brazier (process for torching  parts into fan coils). 

· 2004 – Beginning then, Scruggs requested and was provided with intermittent FMLA leave to visit his mother at a nursing home and to drive her to doctor's appointments. 

· 2006 – Carrier began aggressively pursuing excessive absenteeism:

· Developing new procedures for requesting leave.

· Hired a private investigator to conduct surveillance on Scruggs and several co-workers who were suspected of misusing leave or who had a high number of unexcused absences.

· During one instance, the investigator set up video surveillance in front of Scruggs' home throughout the day to follow his comings and goings at a time when he requested FMLA leave to visit his mother.

· About all the video indicated was that he came out from his house just once that day to check his mail and that his two cars were parked in the driveway all day and didn't move – no visit to his mother.
· When confronted with the video surveillance taken on a day when he should have been caring for his mother:

· He first said couldn’t recall what he did that day.

· Later insisted that his brother picked him up and dropped him off in the back of his home, and that he used the back door to come and go.

· Interestingly, he somehow later provided documentation from the nursing home showing that he had checked out his mom for a doctor's visit.
· Concerning not reporting to work that day, he suggested that, by the time he returned home, it was "early afternoon" and thus too late for him to report to work.

· Carrier didn’t believe him:

· The video tended to confirm he didn't leave his house.

· The documentation he provided was inconsistent:

· Documents from the nursing home showed that he checked out his mother at 11:30a.m.
· However, a note from her physician indicated that Scruggs had been there between 10 and 10:30a.m., which was well before he checked her out of the nursing home.
· After reviewing all the information, Carrier terminated his employment for these reasons:
1) the surveillance video;
2) inconsistencies among the documents from the nursing home and his mother's physician; and

3) holes in his story.

His FMLA interference and retaliation claims were dismissed:

· An employee is entitled to reinstatement after taking FMLA leave only if he takes leave for its intended purpose.

· However, as the court pointed out, an employer can "refuse to reinstate the employee based on an ‘honest suspicion’ that she was abusing her leave."

· The court dismissed his FMLA claims because it found that his employer had an honest belief that he was not using FMLA leave for its intended purpose.

FMLA, Benefits: written welfare benefit plan, clear descriptions, coverage periods, absence, excess claims, COBRA
Illustrative; not controlling law. Better business practices can help to successfully defend against claims of benefits violations. At the least, have an accurate, legal and clearly written plan, and be sure it describes when coverage begins and when coverage ends, especially in situations where employees are absent from work because of illness or injury and whose employment status has not actually ended as defined by company policies and practices.
CLARCOR Inc. v. Madison National Life Insurance Co., No. 11-6177 (6th Cir., 7/31/12, unpublished); http://www.ca6.uscourts.gov/opinions.pdf/12a0822n-06.pdf; http://www.employeebenefitscounsel.com/files/2012/08/ClarcorVsMadisonNational.pdf [enhanced lexis.com version]
This 6th Circuit case held that the company’s stop-loss insurer did not have to cover excess claims incurred by a former employee who was offered COBRA at the expiration of her short-term disability (“STD”) leave. Company practice  allowed employees on STD leave to continue coverage the same as if they were active employees. However, that practice was not written into either a plan document or the stop-loss policy. Its stop-loss policy included COBRA and FMLA coverage provisions, but it specified that if COBRA was not timely offered by the employer during the period specified by law, then no stop-loss coverage would be available. 

federal district court’s ruling that no stop-loss coverage was available for expenses incurred under the former employee’s COBRA coverage, because she was not an eligible participant under the terms of the employer’s plan or stop-loss policy - neither of which included coverage for the STD leave period. It concluded that the COBRA coverage the employee had elected was not timely offered because the STD leave period was not provided for in the plan documents. Further, that specific exclusion for late COBRA notice provided an alternative basis for the court to uphold the denial of insurance coverage for her claims, regardless of whether or not she had been an eligible participant.
CFAA: Computer Fraud and Abuse Act ("CFAA"), 18 U.S.C. § 1030, applicability to disloyal misappropriation or transfer of company date

Illustrative ; not controlling law. Because of the wide disparity of federal circuit court opinions about this issue, this is one more case to discuss with your employment law attorney.

WEC Carolina Energy Solutions, LLC v. Miller, No. 0:10-cv-2775-CMC (D.S.C., Feb. 3, 2011).  
http://www.noncompetenews.com/file.axd?file=2012%2f8%2fWEC+v+Miller.pdf; http://www.unfaircompetitiontradesecretscounsel.com/WECvsMiller.pdf [enhanced lexis.com version]
Decisions of the various federal appellate circuits are at odds about this issue. This case held that even if the of the employees purpose in accessing the information was contrary to company policies regulating use, it would not establish a CFAA violation even though it was contrary to company access policies.

discussions of employer’s ongoing investigations, possible violations of Act, § 8(a)(1)
Controlling law. Here is yet another headache, and this case needs to be discussed with your employment law attorney. The NLRB ruled that it is a violation of the Act when the hospital’s human resources consultant asked employees interviewed in connection with an ongoing internal investigation not discuss the matter with their co-workers. This creates genuine practical problem with investigating adequately under those circumstances, because employees may be reluctant to be forthcoming about important details. Legal Counsel will need to guide you in determining the nature and extent of the investigation and how to proceed. Basically:

· A general, comprehensive, blanket prohibition on employee discussions of investigations, regardless of circumstance, should be avoided. 

· Investigators have be trained adequately on this issue and advised that any statements even requesting confidentiality should be made only after a detailed analysis of the scope of the investigation.
Banner Health System d/b/a Banner Estrella Med. Ctr. & James A. Navarro, 358 NLRB No. 93 (July 30, 2012)http://www.crowell.com/files/Banner-Health-System-Board-Decision.pdf
optical company terminated relationship, agreement unenforceable against former optometrist

Controlling law. The company prepared the three consecutive contracts that governed the sublease with the optometrist, and each of those contracts included a non-compete provision that restricted him from opening another optometry practice within a certain time frame and distance of the company’s store if he either defaulted on his contractual obligations or elected not to accept an offer by it to renew the existing contract. The company elected not to renew an existing contract, which was not a condition that activated the non-competition agreement, and thus it was not enforceable against him.

Lenscrafters, Inc., v. Kehoe, 2012-NMSC-020, (NMSC, 6/14/12); http://www.nmcompcomm.us/nmcases/NMSC/2012/12sc-020.pdf [enhanced lexis.com version].

Daniels, Justice:

{1} We granted certiorari to review a Memorandum Opinion of the Court of Appeals and to address four issues stemming from a lawsuit by LensCrafters to enforce a noncompete provision against optometrist Dennis Kehoe after a sublease contract between the two parties ended. Having reviewed the record in this complex, convoluted, and contentious eleven-year dispute, we hold that (1) the district court properly dismissed LensCrafters’ breach of contract claim on summary judgment because LensCrafters terminated the parties’ contract as a matter of law and, with it, the contract’s noncompete provision; (2) the district court did not abuse its discretion when it denied Kehoe’s request to supplement his pleadings shortly before trial; and (3) summary judgment dismissing Kehoe’s malicious abuse of process and tortious interference with contract counterclaims was proper because Kehoe did not demonstrate genuine issues of material fact. Because we hold that the noncompete provision was not in effect during any relevant time, we do not need to address Kehoe’s fourth issue, whether the provision would have been contrary to public policy. Accordingly, we affirm the Memorandum Opinion of the Court of Appeals in part and reverse in part.

NMHRA: The New Mexico Human Rights Act, public sector employee, constitutional right to protection of property right in a job; New Mexico Personnel Act (NM PA), NMSA 1978, §§ 10-9-1 to -25 (1961, as amended through 2009), probationary status and termination; employment at will, employment terminated, NMHRA action may be brought sex and age discrimination regardless of the provisions of the Personnel Act

Controlling law. Summary judgment ordered in favor of the state agency by the trial judge was reversed because the rights granted by the NM HRA are not superseded the NM PA.

Because this case so well illustrates the application of persuasive authority from one jurisdiction to another, significant portions of the legal reasoning are quoted here – though federal law does not control in our state jurisdiction, very often one court will borrow from the sound reasoning of another court. Also, as previously mentioned in this collection, there is a very strong tendency of courts to fashion law in a manner that provides consistency across the various jurisdictions. That’s fortunate for those of us dealing with all of the various laws because we don’t have to keep track of a diverse set of requirements, responsibilities and rights. 

Rodriguez v. New Mexico Department of Workforce Solutions, 2012-NMCA-059 (4/29/17), certiorari not applied for [and therefore this is a final judgment]; http://www.nmcompcomm.us/nmcases/NMCA/2012/12ca-059.pdf; or locate in http://www.nmcompcomm.us/nmcases/NMARYear.aspx?db=car&y1=2012&y2=2012 [enhanced lexis.com version].

Jonathan B. Sutin, Judge:

{1} This appeal pits the New Mexico Personnel Act against the New Mexico Human Rights Act on the question of which law is controlling when a discharged probationary state employee with no property interest in continuing employment seeks relief under the Human Rights Act for sex and age discrimination. The district court dismissed the employee’s Human Rights Act claim on the ground that, under the Personnel Act, the State agency was permitted to terminate the probationary employee’s employment without cause even if the termination was based on sex or age discrimination. We disagree and hold that the employee can pursue a claim under the Human Rights Act.
* * *

  {14} The Human Rights Act, like its federal analog, Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-2 (1991), was “designed to encourage employees to report when they or others are being subjected to illegal workplace discrimination[.]” Mitchell v. Zia Park, LLC, No. CV 10-1206 WPL/GBW, 2012 WL 310824, at *1, *9, __ F.2d__ (D.N.M. Feb. 1, 2012). Owing to the similarities between the Human Rights Act and Title VII, our Supreme Court has noted that our analysis of claims under the Human Rights Act is guided by the federal courts’ interpretation of unlawful discrimination under Title VII. Garcia-Montoya v. State Treasurer’s Office, 2001-NMSC-003, ¶ 39, 130 N.M. 25, 16 P.3d 1084.  {15} We are guided by two federal cases in which the plaintiffs, who lacked a property interest in employment, filed complaints alleging violations of both § 1983 and Title VII. See Walters v. City of Atlanta, 803 F.2d 1135 (11th Cir. 1986); Henderson v. City of New York, 818 F. Supp. 2d 573 (E.D.N.Y. July 20, 2011). In each case, the respective courts determined that the plaintiff’s § 1983 claim could not stand because the plaintiffs had no property interest in the employment, however, in each case, the court permitted the plaintiff’s Title VII claim. See Walters, 803 F.2d at 1140, 1142, 1144-45 (stating that because the plaintiff did not have a property interest in the employment that he sought to obtain, the district court properly granted the defendants’ motion for directed verdict on the plaintiff’s § 1983 claim and also holding that the district court properly found that the plaintiff prevailed on his Title VII discrimination and retaliation claims); Henderson, 818 F. Supp. 2d at 575-78, 583- 84 (explaining that the plaintiff, who was a probationary employee when he retired (which he claimed was a “constructive discharge”), unlike a permanent employee he had no property interest in his position and therefore could not establish a § 1983 claim, and further, denying the defendant’s motion for summary judgment on the plaintiff’s Title VII retaliation claim, as well as the claims under the state’s and city’s human rights acts).
  {16} Furthermore, we cannot give the Personnel Act an enforcement status superior to the exceptionally important public policy against discrimination set out in the Human Rights Act. We will not lend credence to a view that a probationary state employee can be discharged based on the employee’s sex or age. See Bottijliso v. Hutchison Fruit Co., 96 N.M. 789, 792, 635 P.3d 992, 995 (Ct. App. 1981) (stating that under the doctrine of abusive discharge, “implied by operation of law as an additional condition of the contract similar to the restrictions imposed by the Equal Employment Opportunity provisions of the Civil Rights Act of 1964 . . . the interest of the employer in the exercise of his unfettered right to terminate the employee under a contract at will is balanced against the interest of the community in upholding its laws in public policy”), overruled on other grounds by Boudar v. E.G. & G., Inc., 105 N.M. 151, 730 P.2d 454 (1986); see also Been v. N.M. Dep’t of Info. 815 F. Supp. 2d 1222, 1236 n.5 (D.N.M. 2011) (stating that, in the face of the defendant’s argument that the plaintiff was a probationer under the Personnel Act, “[a]lthough an employee at will may be terminated without cause, she is still entitled to the protections of Title VII and the [Human Rights Act]”); Vigil v. Arzola, 102 N.M. 682, 688-89, 699 P.2d 613, 619-20 (Ct. App. 1983) (stating that “a cause of action should exist when the discharge of an employee contravenes some clear mandate of public policy” and that the Human Rights Act falls within the category of “clearly mandated public policy” (internal quotation marks and citation omitted)), overruled on other grounds by Chavez v. Manville Prods. Corp., 108 N.M. 643, 777 P.2d 371 (1989). The Human Rights Act forbids an employer to discriminate against “any person otherwise qualified[.]” Section 28-1-7(A).
  {17} We hold that the district court erred in concluding that, owing to Plaintiff’s status as a probationary employee under the Personnel Act, her claim under the Human Rights Act could not stand because the Department “was permitted to terminate [her] employment without cause[.]” On remand, the district court shall determine whether Plaintiff can establish a prima facie case of discrimination and retaliation pursuant to the Human Rights Act and proceed under the analytical framework as discussed in Garcia-Montoya, 2001-NMSC-003, ¶ 39, and Juneau v. Intel Corp., 2006-NMSC-002, ¶¶ 9, 23, 139 N.M. 12, 127 P.3d 548, to resolve the claims on their merit. 
National Labor Relations Act, Section 8(a)(1) violation, employer leaflet opposing unionization was distributed to customers; National Labor Relations Board (NLRB)
Controlling law. A grocery store violated Section 8(a)(1) of the Act when it required its employees to distribute $5 store coupons to customers with an apology for union protest activity near its front entrance and information countering the union’s claims.
Tesco PLC d/b/a Fresh & Easy Neighborhood Market, Inc., 358 NLRB No. 65 (NLRB, 6/25/12); http://www.nlrb.gov/case/31-CA-029913; http://www.laborrelationscounsel.com/Fresh%26EasyNLRBDecision.pdf [enhanced lexis.com version].

The union presented the operator of a chain of grocery stores with a petition. It was allegedly signed by a majority of employees and stated that the employees wanted to be recognized by the union. The employer declined to voluntarily recognize the union and distributed the store coupon leaflet.

Instead of filing a petition for a secret ballot election, the union began distributing leaflets near the employer’s front entrance stating, in part, “[d]espite repeated requests from workers, Fresh & Easy has never recognized a union of their workers – instead choosing to fight their employees as they try to form a union.” Customers were upset by the union protest activity and complained to store management, and the employer responded with a customer flyer that contained a $5 store coupon and read, in part:

· The protesters are not our employees and have been hired by the United Food & Commercial Workers (UFCW) union.

· The UFCW wants fresh&easy [sic] to unionize.

· We’ve told the UFCW this is a decision only our employees can make. They have not made this choice.

· We offer good pay as well as comprehensive, affordable benefits to all our employees.

· We take pride in being a great place to work.

The employer ordered its employees to personally hand the coupons to customers or stick them in the customers’ bags, as they did with other store flyers. Two employees complained about this, one of whom claimed the flyer was “lying to customers.”
Alleging an unfair labor practice charge that the employer violated Section 8(a)(1) of the Act - requiring employees distribute the coupon flyer to customers - the matter was heard by an Administrative Law Judge, who analyzed the language in the coupon flyer, determined that it “did not express a position on unionization” and dismissed the allegation.

The National Labor Relations Board disagreed and ruled that the company’s actions violated Section 8(a)(1) on these grounds:

· “employees reasonably would have perceived the flyer to be a component of the [employer’s] campaign against union representation”,
· two employees protested distributing the coupon flyer, which confirmed the Board’s conclusion that it was campaign material, and
· the flyer contained misrepresentations, most notably the statement that employees had not chosen to unionize.

Thus, the NLRB concluded that the petition allegedly signed by a majority of employees was sufficient evidence that employees had authorized the union to represent them, and therefore was protected by § 8(a)(1).independent contractor or employee, “economic reality” test

Illustrative; not controlling law. This is a good review of the applicable reasoning.

Martin v. Spring Break ‘83 Productions, L.L.C., No. 11-30671 (5th Cir., 7/24/12); http://www.ca5.uscourts.gov/opinions/pub/11/11-30671-CV0.wpd.pdf [enhanced lexis.com version].

The district court concluded that the evidence, even when viewed in the light most favorable to the Appellants, did “not suggest that Plaintiffs depended upon the individual Defendants or that any of these Defendants could independently exercise control over the work situation”, and the 5th Circuit Court of Appeals affirmed: 
We apply an “economic reality” test to determine whether an individual or entity is an employer for the purposes of the FLSA. * * * “To determine whether an individual or entity is an employer, the court considers whether the alleged employer: ‘(1) possessed the power to hire and fire employees; (2) supervised or controlled employee work schedules or conditions of employment; (3) determined the rate or method of payment; and (4) maintained employee records.’”

Title VII: Federal Rules of Civil Procedure, McDonnell Douglas, pleading discriminatory bias
Illustrative; not controlling law. Primarily of interest to litigators, this 6th Circuit case revived  a race discrimination suit filed by a former employee of Humana Inc. on behalf of a class of employees. It ruled that a Title VII plaintiff need not allege a prima facie case of discrimination in order to satisfy federal pleading because a Title VII plaintiff cannot be required to meet heightened pleading criteria beyond those required by the Federal Rules of Civil Procedure, and that the McDonnell Douglas prima facie case "is an evidentiary standard, not a pleading requirement."
ERISA: § 502(a)(3); liability, equitable estoppel; damages, surcharge

Illustrative; not controlling law. The 4th Circuit recognized these legal doctrines as possible methods for awarding “make whole” relief under ERISA Section 502(a)(3).

McCravy v. Metropolitan Life Insurance Company, Nos. 10–1074, 10–1131 (4th Cir., 5/16/11); http://federal-circuits.vlex.com/vid/mccravy-metropolitan-life-insurance-276658247 [enhanced lexis.com version].

The court held that, if applicable, equitable estoppel and a surcharge would allow an alleged possible beneficiary of a life insurance policy to recover the full amount of the policy proceeds, rather than only a premium refund if she proved that the plan administrator led her to believe inaccurately that she had coverage 
lactation [breastfeeding] policy, adverse employment action, retaliation

Illustrative; not controlling law. A federal trial court in the district of Iowa ruled in favor of a nursing mother against whom the employer had taken an adverse employment action for complaining about not providing a private place to breast feed her baby.

Salz v. Casey’s Mktg. Co., No. 11-cv-3055 (N.D. IA, 7/19/12); http://op.bna.com/dlrcases.nsf/id/ldue-8wcmsv/$File/Salz%20v.%20Casey.pdf [enhanced lexis.com version]. 
pattern or practice; litigation hold order on electronic and other evidence 

Illustrative; not controlling law. This is a reminder of important litigation factors by the 2nd Circuit.

Chin v. Port Authority of New York & New Jersey, Nos. 10-1904-cv(L), 10-2031-cv(XAP) (2nd Cir., 7/1012); ; http://www.ca2.uscourts.gov/decisions/isysquery/9ba9efcd-8c79-490a-811b-a43e84d75ac6/1/doc/10-1904_opn.pdf#xml=http://www.ca2.uscourts.gov/decisions/isysquery/9ba9efcd-8c79-490a-811b-a43e84d75ac6/1/hilite/; 

2012 U.S. App. LEXIS 14088 [enhanced lexis.com version]
The two key holdings involved required in individual discrimination cases and litigation hold were:

1. Private plaintiffs may not use the “pattern or practice” method of proving discrimination outside the class action context. Note that in most discrimination cases where the ultimate burden of proof is always with the plaintiff and the plaintiff must present a prima facie case of discrimination, under a pattern or practice method of proof the plaintiff is only required to prove the existence of an employer's discriminatory policy and then the burden of proof shifts to the employer to demonstrate that it did not discriminate against the plaintiff pursuant to that policy.

2. Here can be the possible consequences of an employer's failure to issue a litigation hold to preserve evidence once it was on notice of potential litigation. The Second Circuit held that a "case by case" approach to the failure to produce evidence must be applied and affirmed the trial court's refusal to issue an adverse inference instruction – despite an admitted loss of evidence. [Essentially, such a jury instruction states that if evidence is missing that had been required to be preserved, the jury my infer that it was unfavorable to the party that failed to preserve it. For more information, see this example, as well as others online, http://www.nixonpeabody.com/116986.]
Harassment: hostile work environment, prompt action, adequate investigation; $2.1M award

Illustrative; not controlling law. Prompt action and adequate investigation of misconduct are critical when harassment has been reported [or becomes known]. In this case the West Virginia Supreme Court affirmed the $2.1M jury verdict.

CSX Transportation v. Smith, (S.C.W.Va., 6/7/12); Justicia cite at http://law.justia.com/cases/west-virginia/supreme-court/2012/11-0694-0.html; 2012 W.Va. LEXIS 296 [enhanced lexis.com version].
Angela Smith, a CSX female trainmaster, alleged that a co-worker made derogatory comments about her sexual orientation, which she reported to her employer.  Subsequently, someone (presumably the same co-worker) pounded on her front door and yelled, “Come out b****.  . . . You cost me my job [sic] and I am going to get you, come on out.”  Following this almost daily threatening calls at her house from an anonymous caller would say, for example, “I’m not finished with you” and “Watch your back.  I’m going to get you.” 
She alleged that:

· Her employer failed to question the co-worker about the off-site conduct, and, though it demoted the co-worker based on the overheard derogatory comments, it allowed him to use his union seniority status to transfer to a position where he would report directly to her.

· The employer declined Smith’s request for a transfer away from the co-worker and eventually put Smith on administrative leave “out of a concern for her safety and corresponding fear of what actions, if any, [the co-worker] might take in retaliation for being demoted.” 

In affirming the jury award, the Supreme Court of Appeals of West Virginia affirmed the award because the “cumulative effect” of the co-worker’s misconduct and the employer’s responses was sufficient to support the jury verdict and award of compensatory and punitive damages.
Title VII: harassment, nature and extent, context, severe, pervasive

Illustrative; not controlling law. Use of a gender specific word was held not to automatically amount to gender harassment. Context is essential, and this case illustrates the importance of investigating the entire situation of any alleged verbal harassment, because the speaker’s demeanor, intent, manner of delivery, tone, and the surrounding context determine whether the use of a gender-specific term supports a claim for sexual harassment. As you read this case, it ought to be apparent that the behavior of the supervisor was unacceptable and unprofessional.
Passananti v. Cook County, No. 11–1182 (7th Cir., 7/2012); http://www.ca7.uscourts.gov/tmp/KB0O1NYA.pdf; [enhanced lexis.com version].
Passananti alleged:

· Her supervisor repeatedly and angrily called her “bitch,” (often preceded by other words like “lying,” “stupid,” and “f---ing”) and belittling her in front of her co-workers.

He also trumped up charges against her by claiming that she tampered with an inmate’s urine, and falsely accused her of having sexual relations with another inmatedecision:

A reasonable jury could find harassment based on the supervisor’s conduct and the context in which he called Passananti a “bitch.” Specifically, the facts as alleged, showed:

· Her supervisor repeatedly used the term in a demeaning context—while yelling at her and angrily criticizing her in front of other employees.  For example, he was overheard to demand, “what is that f---ing bitch doing in here this time?” and “you better instruct that F’n bitch to dress appropriately.”

· Similarly, when Passananti denied his accusation that she tampered with an inmate’s urine, he screamed at her to “shut the ‘F’ up, you lying ‘B’.”  Because the supervisor allegedly used the term in an evidently hostile and demeaning manner, the Seventh Circuit held that these facts, by themselves, supported Passananti’s sexual harassment claim.
However, the appellate court cited and reaffirmed previous cases that held that the repeated use of “bitch” in the workplace does not automatically constitute sexual harassment. It said that although “bitch” is an inherently gendered term, it does not necessarily mean that the word is being used to target someone because of his or her gender.  
settlement without court supervision

Illustrative; not controlling law. Some circuits hold that settlements must be approved by a court, and others do not. The 5th Circuit held in this case that court approval was not required.

Martin, et al v. Spring Break '83 Prodn, L.L.C, No. 11-30671 (5th Cir. 7/24/12); http://www.ca7.uscourts.gov/tmp/KB0O1NYA.pdf [enhanced lexis.com version].

A dispute over time worked by the lighting and rigging technicians on that now famous film, Spring Break '83, the production company and the union reached an agreement, money was paid and accepted, but then a law suit was filed. The two issues were: 

1. The individuals who had brought the suit had not signed the settlement agreement. However, the court found the union was their authorized representative.

2. They also contended that the settlement was not permitted under the terms of the FLSA, because it was not approved by a court or the DOL. The Court found that this was not the type of case where that prohibition applies, because it was not a challenge to substantive FLSA rights, but merely settlement of a disputed liability.

ADA: successor corporation need not continue predecessor’s accommodations, not a qualified individual with a disability [QIWAD]
Illustrative; not controlling law. This reasoning of the U.S. District Court for the Northern District of Georgia might provide some valuable insights to consider. It held that a successor employer lawfully refused to continue granting an accommodation made by its predecessor. A reasonable accommodation is not necessarily valid forever. a reasonable accommodation is not set in stone. An employer has the right and flexibility to react to changing circumstances in the workplace. The lesson here is that employers ought to periodically re-evaluate accommodations made to employees to ensure they remain feasible and appropriate.
Equal Employment Opportunity Commission v. Eckerd Corporation d/b/a Rite Aid,  Civil Action No. 1:10-cv-2816-JEC (7/9/12, U.S.D.C. N.D. GA Atlanta Division); http://scholar.google.com/scholar_case?case=2314579780633042749&q=equal+employment+opportunity+commission+v.+eckerd+corporation&hl=en&as_sdt=2,14 [enhanced lexis.com version].

Background:

· Fern Strickland had worked for Eckerd for many years:

· 2001 - she was diagnosed with osteoarthritis in both of her knees, which prevented her from standing for long periods of time.

· Her store manager approved allowing her to intermittently sit in a chair to relieve the pain in her knees.

· 2007 - Rite Aid bought the Eckerd Corporation and acquired the store where Strickland worked.

· Rite Aid streamlined its payroll by staffing each store with only one or two cashiers and one manager or supervisor.

· It also then began requiring its cashiers to work productively on the sales floor when there was no customer at the register, to assist with unloading trucks, regularly stock the shelves, clean the store, conduct inventory, and work in the photo lab.

· At that time her store manager continued to allow her to sit intermittently. 

· Less than a year later, during a visit to the store Rite Aid District managers observed Strickland sitting on the job.

· Learning that the store manager had allowed her to do that, it reviewed her file and discovered a doctor’s note from January of 2007 vaguely stating that she needed a stool or chair at work.

· Because that note was not specific and was more than a year old, Rite Aid requested a new note from her doctor.

· It also reviewed videotape and estimated that she spent half of her time at work sitting down.

· Her doctor submitted a new note that stated she had to spend 30 minutes out of every hour sitting down.

· Rite Aid decided this restriction was an undue hardship and asked her doctor to provide an alternate accommodation, but he never responded.

· Rite Aid eventually terminated her, and the EEOC filed a lawsuit on her behalf, alleging that Rite Aid failed to provide a reasonable accommodation and terminated Strickland because of her disability.

District Court action:

· It granted Rite Aid’s motion for summary judgment on the grounds that she was not a “qualified individual” with a disability because she could not perform the essential functions of the job with or without a reasonable accommodation because she could not work productively on the sales floor if she spent half of her time sitting in a chair, i.e., the sitting accommodation would eliminate many of the essential functions of her job.

· The EEOC argued that because the store allowed her to sit down for eight years, the additional job duties could not be essential, and furthermore, the employer’s actions gave Strickland a right to the accommodation. That contention was rejected on the grounds that an employer who voluntarily accommodates an employee does not concede that a job function is unessential by temporarily removing the function from the disabled employee’s duties. Further, it also found that an employer’s willingness to provide a certain accommodation does not establish that the accommodation is reasonable or required.

ADA: Justice Department Releases New ADA Guidance on the Rights of Persons with HIV/AIDS: http://www.brgslaw.com/compliance_matters/2012_1_jul/index.html.

FMLA: DOL publishes its "plain language" explanation and guidebook for the FMLA: http://www.employmentlawmatters.net/2012/07/articles/fmla/dol-publishes-its-plain-language-explanation-and-guidebook-for-the-fmla/.

FMLA: supervisor, comments, interference, reduction in force, suspicious timing, disparate treatment; retaliation

Drew v. Quest Diagnostics, Inc., No. 1:10-CV-00907 (U.S.D.C. S.D, OH, W.DIV); http://www.fmlainsights.com/drew%20v%20quest%20diag.pdf; and an article with helpful advice at http://www.fmlainsights.com/interference/supervisors-comments-after-employee-seeks-leave-for-hysterectomy-creates-viable-fmla-claims/ [enhanced lexis.com version].

judgment reversed and the case will continue on to trial before a jury:

· Brenda Drew, an excellent employee of Quest Diagnostics for 15 years told  her supervisor at that she would need a leave of absence to undergo a hysterectomy, and.

· the supervisor allegedly said it's "not a good time to take leave," and advised employee to read the book titled, No More Hysterectomies.

· While on FMLA leave she learned that her domestic partner had cancer.

· Shortly thereafter, and while still on FMLA leave, a Quest Human Resources staff HR generalist informed her that she would be terminated in a reduction-in-force after Quest lost a significant client contract, and
· then continued talking, suggesting that the termination might be a "blessing in disguise," as she would have more time to take care of her partner, and that, in any event, Drew "would not be able to give 100% to her job anyway."

· In addition to this, the trial court found that the manner in which Quest chose employees to be terminated as part of the RIF had problems - Drew pointed out that discipline issued to another employee was not used as part of the objective criteria of the RIF, but discipline issued to Drew was one of the factors in her dismissal. That evidence of disparate treatment created doubt about Quest's explanation that it chose employees for the RIF based on performance evaluations and discipline.

CFAA: litigation, pleading requirements, former employee copying trade secrets
Illustrative: not controlling law. Litigators may want to check this case from a federal district trial court in Seattle. The reasoning is helpful and persuasive.

Del Vecchio v. Amazon.com, Inc., No. C11-cv-00366-RSL; http://www.unfaircompetitiontradesecretscounsel.com/DelVecchioVsAmazon.pdf [enhanced lexis.com version]; and helpful article at http://www.unfaircompetitiontradesecretscounsel.com/federal-law/computer-fraud-abuse-act/washington-court-clarifies-pleading-requirements-for-cfaa-claims/.

ADA: qualified, perform essential function, accommodation; evidence, McDonnell Douglas test; summary judgment
Controlling law. There were two major issues:

· Did the plaintiff establish an essential element of her case, that she was qualified—with or without accommodation—to perform an essential function of her job as a “performer” in her employer’s store?

· Did the plaintiff prove her retaliation claim? No, because she offered no evidence that her employer’s legitimate, non-discriminatory reasons were pretextual.

The trial court’s dismissal by order of summary judgment was affirmed.
Equal Employment Opportunity Commission v. The Picture People, Inc., No. 11-1306 (10th Cir., 7/10/12); http://www.ca10.uscourts.gov/opinions/11/11-1306.pdf [enhanced lexis.com version].

The decision sets out four to five pages of detailed facts about the inability of the congenitally and profoundly deaf employee to perform essential functions of the job. She had a number of communication skills, but not enough of the necessary ones to be proficient enough to perform those that the job required. Therefore, rather than duplicate the appellate court’s recitation of the many pages of facts, reading the actual opinion is recommended.

Title VII: harassment, hostile work environment, “prompt and effective remedial action”; failure of evidence that offensive behavior persisted; retaliation, Burlington Northern standard, disparate treatment

Controlling law. As with the case of The Picture People, Inc., the facts extend over five to six page of separate short paragraphs, so reading the actual opinion rather than essentially copying them into bullet point in a brief would be an unnecessary duplication of effort.

Bertsch v. Overstock.com, No. 11-4128 (10th Cir., 7/10/12); http://www.ca10.uscourts.gov/opinions/11/11-4128.pdf [enhanced lexis.com version].

Essentially, the problem was with offensive sexually explicit materials, misogynistic (“male-chauvinistic”) comments, and the effect of recognition and apology by the perpetrator, and how effective corrective actions were by the employer. The district court’s judgment dismissing the hostile work environment sexual harassment claim and denying leave to amend is affirmed; it is reversed insofar as it dismisses the retaliation claim.
: overtime, exemption, incorrect jury instruction on burden of proof

Controlling law. This case is primarily of interest to litigators on the issue of the correct jury instruction on burden of proof in establishing its entitlement to an FLSA exemption.

Lederman v. Frontier Fire Protection, Inc., a Colorado corporation, No. 10-1534 (10th Cir., 7/11/12); http://www.ca10.uscourts.gov/opinions/10/10-1534.pdf [enhanced lexis.com version].   
Gary Lederman sued his former employer, Frontier Fire Protection, Inc., to recover overtime pay he alleged was owed to him under the Fair Labor Standards Act (FLSA). A jury found Frontier liable and awarded Lederman $17,440.86 in damages. Frontier challenges the jury instructions issued by the district court. Because we find the district court should not have instructed the jury that Frontier bore a heightened burden of proof in establishing its entitlement to an FLSA exemption, we REVERSE the judgment and REMAND the case for further proceedings.
ADEA: claim based on alleged failure to promote; evidence, deficient performance, better qualified successor, insufficient to prove pretext
Controlling law. Here is an excellent review of ADEA law and facts where an older employee, and was denied promotion, so read this extensive in its entirety. Here are the issues:

· Job Performance – poor – deficient and mediocre.
· CPA Certification – not an absolute requirement, but the person hired was better qualified.

· Failure to Apply – by the time he applied at Nordam, he had already applied elsewhere.

· Multiple Rationales – though Nordam had more than one rational for not hiring Doyle, there is no evidence it was a post-hoc rationalization or somehow fabricated, not that they were suspect because they did not change over time.

The facts will be briefed here to provide an overview of the entire case as it applies the facts to the laws. 

Doyle v. The Nordam Group and Nordam Transparency Division of Texas, Inc., No. 11-5004 (10th Cir., 7/11/12); http://www.ca10.uscourts.gov/opinions/11/11-5004.pdf [enhanced lexis.com version].  
Facts:

· 2006 - Doyle was hired at age 62 as the assistant controller for its Transparency Division

· 2007 - The controller resigned and Don Day, a Nordam Vice President, asked Doyle to temporarily assume the controller’s duties, which he did for the next 21 months under Day’s direct supervision.

· During that time the company engaged in a search for a permanent controller.

· Day was responsible for filling the position, and Doyle was interested in applying for it.

· The announcement for the set forth the job qualifications it was seeking:

· Bachelor Degree (BA) in Accounting, Finance, or equivalent and a Certified Public Accountant (CPA) certification required.

· “Experience may be substituted for the formal education and training requirements in this section at the discretion of management.”
· Doyle met the minimum educational requirements but did not have an active CPA certification at the time. His certification had lapsed nearly 20 years previously.
· At the time of the announcement, Doyle was not eligible for promotion.

· Company policy stated that employees were ineligible for promotion for at least one year after an unsatisfactory review:

· Doyle had received an unsatisfactory performance review for 2006, his first year on the job, receiving the lowest rating in a majority of performance criteria.

· In 2007 his performance improved to a rating of “Achieves Expectations”, which was still the third lowest out of five possible performance ratings.
· January 2008 - On the employee portion of his, he handwrote that he now wished to be considered for the controller position despite his earlier ineligibility.

· February 2008, Nordam began interviewing other candidates. Three candidates who were interviewed did not have active CPA certifications, but Nordam did not hire any of them.

· Early 2008, although he never formally submitted a written application, he claims that after the review he made several oral requests to Day and Hastings Siegfried, the General Manager of the Transparency Division, to be considered for promotion, and claimed neither directly responded to his request, but it is clear to him they did not consider him a viable candidate.
· July 2008 – He submitted an email to Siegfried as first written request to be considered for the controller position
· Early August 2008 -  He sent a similar email request to Day in early August.2 Neither Siegfried nor Day responded to those requests and Doyle did not receive an interview for the controller position.
· December 2008 – The company hired a CPA 20 years younger than Doyle.
· By then, Doyle had already applied for a controller job with another company.

· January 2009- He resigned from Nordam and took that job other job.

decision covers these legal points in great detail, and it is a good review to study:

A. ADEA and McDonnell Douglas
B. Application of law and facts

· Job Performance – poor – deficient and mediocre.
· CPA Certification – not an absolute requirement, but the person hired was better qualified.

· Failure to Apply – by the time he applied at Nordam, he had already applied elsewhere.

Multiple Rationales – though Nordam had more than one rational for not hiring Doyle, there is no evidence it was a post-hoc rationalization or somehow fabricated, not that they were suspect because they did not change over timeUNMHSC; administrative law and procedure, exhaustion of administrative remedies; appeal and error, standard of review; civil procedure, summary judgment; contracts, breach; employment law, disciplinary action, adverse employment action, termination of employment; employment contract; employee grievances; employer’s policies

Controlling law. Lucero v. Board of Regents of the University of New Mexico, University of New Mexico Health Sciences Center, No. 30,535,  2012-NMCA-055; certiorari denied, April 20, 2012, No. 33,549; http://www.nmcompcomm.us/nmcases/NMCA/2012/12ca-055.pdf [enhanced lexis.com version].

James J. Wechsler, Judge
 {1} Defendants University of New Mexico Board of Regents and University of New Mexico Health Sciences Center (UNMHSC) appeal after a bench trial resulted in a verdict in favor of Plaintiff Arnold Lucero. Defendants argue that the district court erred in denying its motion for summary judgment on Plaintiff’s breach of contract claim because Plaintiff did not exhaust the grievance procedures contained in UNMHSC’s human resources policies and procedures manual (the employee handbook). We hold that Plaintiff must substantially comply with the mandatory internal grievance procedures contained in the employee handbook before filing suit for breach of contract based on an alleged failure of Defendants to follow the employee handbook. Accordingly, we reverse the district court’s denial of Defendants’ motion for summary judgment. 

Title VII: "hostile work environment", severe, pervasive, nature and extent of racial remarks by supervisor, illegal or merely inappropriate

Controlling law. This case provides helpful guidance for employers, and it is a good example to use in anti-harassment training.

· Each and every supervisor must adequately be trained to respond to complaints involving discrimination, even if a supervisor may not agree that the behavior was illegal or inappropriate.

· Ignoring those reports could lead to legal liability for harassment, hostile environment, or constructive discharge.

· Employers ought not to assume that because incidents alleged by an employee may have been few, a court might characterize them as “sporadic” or not pervasive enough to support a Title VII claim.

· Just because discriminatory remarks are not directed at a complainant, or because it arguably is not based upon a protected characteristic, an employer cannot assume that such remarks or behavior will not become part of a discrimination claim and litigation.
· The defense of “I can explain” is probably one of the weakest there is.
In this case evidence showed:

· racial animus, 

· epithets directed at others, and

· incidents of “non-racial’ abusive behavior toward the claimant,

supported her claims of hostile work environment, and the summary judgment in favor of her employer was reversed on appeal and remanded [returned] to the trial court so that the case could be heard and decided by  jury. However, her retaliation claim was rule to have been filed to late, and it was dismissed,

Hernandez v. Valley View Hosp. Assn., No. 11-1244 (10th Cir., 6/26/12); http://www.ca10.uscourts.gov/opinions/11/11-1244.pdf [enhanced lexis.com version].
Background:

· Teresa Hernandez is Latina of Mexican heritage.
· 2001 - hired by Valley View Hospital Association and started working in the food service department then

· 2004 and 2005 -  supervised Marc Lillas and Nicholas Stillahn, the two supervisors whose misbehavior were the grounds for her discrimination claim and federal court litigation

· She alleged that during a fourteen month period of her employment:

· Beginning in 2006, she was the target of a number of remarks by her supervisors based on her heritage, and that she had experienced certain incidents of non-racial derogation.

· She frequently complained directly to Lillas and Stillahn that she felt that the remarks were racist and demeaning [edited slightly for ease of reading]:

· Although Ms. Hernandez was not able to recall some dates, the racial joke Mr. Lillis repeated most often was to ask Mr. Stillahn, “[D]o you know why Mexicans don’t BBQ?,” and when Mr. Stillahn asked “[W]hy[?],”Lillis answered, “[B]ecause the beans go through the grill.”

· Lillis and Mr. Stillahn repeated another racial joke several times, once in December 2006: “[D]o you know why Mexicans and Latinos make tamales for Christmas? So they can have something to unwrap.” Her supervisors repeated these and other racial jokes before and after her transfer  (testifying Mr. Lillis made the barbeque joke three to five times), (made the tamale joke three or four times), etc. 

· She repeatedly complained to them that these jokes and comments were racist, inappropriate, and not nice.
· June 2005 - Barbara, a non-Latina co-worker, told the other employees, in front of Mr. Lillis, to “put ice in the cups. You’re not in Mexico anymore.” Hernandez told Mr. Lillis this remark was racist and that she was offended by it because she was from Mexico. He laughed and said, “She’s not talking about you. She’s talking about a country.”Hernandez replied that she came from that country; Mr. Lillis answered, “Well, you’re a citizen of the United States.”
· August 2006 - Lillis laughed at her son’s prom photo and said that only a Latino would wear tennis shoes to a prom.

· December 2006 - Stillahn complained about having to work Christmas Day when Latino workers were going to be off, saying “Of course. My hair is not dark.” When Ms. Hernandez asked what he meant, he said, “I’m not a Latino.” She complained about this remark to Paul Tapia, another supervisor, who told her the remark was not racist.
· March 2007 - when her family members joined her for lunch, Stillahn asked her if they had paid for their lunches. When she said “yes,” he challenged her because he had not seen her at the register. She told him she thought he was being racist because some of her family is African-American, and she told him he could check the camera at the register.

· Every time he saw a Latino worker get a drink, Stillahn asked if they had paid for it, but he never asked that of a non-Latino worker. She repeatedly complained to Lillis about this, but he never responded.

· Stillahn chastised a Latino worker for wearing non-conforming shoes, but he said nothing to a white employee who did the same.

· June 2007 - Lillis repeatedly asked her if, or made the accusation that, an accused murderer in the news with the Hernandez surname was her son or brother. He asked this question every time he walked by her, at least five times, in front of others. She told him she was unrelated to the murderer and that “[j]ust because my name is Hernandez and just because I’m a Latino doesn’t mean my son murdered that guy.” She repeatedly told him that his remark upset her, made her uncomfortable, and was racist.
· July 20, 2007 - Stillahn angrily yelled at her about the condition of the cafeteria, then shoved a food cart and kicked a door in response to her statement that “maybe I’m not white enough” for him.

· She was suspended for that remark.

· Her request to be reassigned from the food service area was denied, but Valley View’s Director of Human Resources, Daniel Biggs, offered to allow Hernandez to take FMLA leave until October 15, 2007, which she accepted.

· October 12 - Biggs met with her to discuss certain performance concerns that her supervisors that had not previously “formally documented.”
· She again asked for a transfer from food services, and Biggs again denied that request.

· Hernandez failed to return from her FMLA leave and her employment was terminated.
Her claims included racial and national origin discrimination claims based upon a hostile work environment, and a claim for constructive discharge. The district judge granted summary judgment in favor of the employer, which was reversed by the 10th Circuit Court of Appeals:

· The trial court characterized her evidence as “a handful of racially insensitive jokes and comments over a period of more than three years.”

· The Tenth Circuit, however, noted that though “Title VII does not establish a general civility code for the workplace,” and that “boorish, juvenile, or annoying behavior” is insufficient to support a claim of hostile environment, it found that there is not a “mathematically precise test” for a hostile work environment claim and that the term “pervasive” is not a “counting measure” that can be viewed in a vacuum. It found, instead, that Hernandez experienced more than a “handful” of “sporadic” racially derogatory jokes and comments, and that Hernandez was able to articulate at least twelve instances of racial remarks by her supervisors within a 14 month period within which Hernandez also had suffered behavior and remarks that, while arguable non-racial, had subjectively offended her to the point where she formally complained about that behavior. 
· Thus, It held that viewing the records as a whole and in a “broader contextual analysis,” a reasonable jury could find that the workplace was “permeated with discriminatory intimidation, ridicule, and insult that was sufficiently severe or pervasive to alter the conditions of her employment,” and reversed the lower court’s decision, sending the case forward to be heard by a jury. [Note: Remember, the standard is “reasonable person”.]

NLRA: charge nurses are not supervisors under the NLRA

Illustrative; not controlling law. At least in the 6th Circuit this is the law, and thus charge nurses are able to unionize in that jurisdiction. The duties of the charge nurses were found by the appellate court to be insufficient to qualify for a managerial exception. How this ruling might affect an FLSA exemption is another interesting question not answered by this case. Once again, this case raises interesting issues to keep in mind when analyzing NLRA and FLSA issues.

Frenchtown Acquisition Company, Inc. v. National Labor Relations Board, Nos. 11-1418/1499 (6th Cir., 6/20/12); http://www.ca6.uscourts.gov/opinions.pdf/12a0187p-06.pdf;

http://www.healthcareemploymentcounsel.com/files/2012/07/FrenchtownVsNLRB.pdf [enhanced lexis.com version].

The holding was that nursing home charge nurses were not “supervisors” under the National Labor Relations Act (NLRA) and therefore were free to unionize because it found that 
they did not engage in supervisory activities as defined by the NLRA:

· It defines a supervisor as an individual who has the authority to engage in any one of the following 12 supervisory functions: hiring, transferring, suspending, laying off, recalling, promoting, discharging, assigning, rewarding, disciplining, or responsibly directing other employees.
· A high level of scrutiny was applied in rejecting the employer’s claim that charge nurses disciplined, hired, assigned, transferred, and responsibly directed nursing aides, and it engaged in an intensive analysis of each of the employer’s factual claims. The court dissected the examples of  the activities the nurses performed, reflecting not only the high level of scrutiny that is given to such claims, but also providing insight into the court’s view of the requirements for each of the supervisory functions alleged:

· Authority to discipline aides – the employer that although charge nurses could not issue formal discipline, they could issue informal discipline known as “in-services” to correct the performance of aides, and that could lead to formal discipline. In rejecting that argument, the appellate court held that bringing performance issues to management’s attention is insufficient to qualify as discipline. Similarly, it rejected the contention that charge nurses sent aides home for misconduct, stating that this activity did not require independent judgment.

· Hiring - Charge nurses only rarely interviewed candidates for the aide position and, though they occasionally made hiring recommendations. The appellate court found this was insufficient to qualify as “hiring” because the recommendations were not considered when the final hiring decisions were made.  

· Authority to assign work – though charge nurses made some assignment adjustments, such as removing an aide in response to a resident’s request or directing an aide to assist another aide, these activities were insufficient to constitute authority to “assign” because the NLRA requires that assignments must be of “significant overall duties,” not simply instructing an individual “to perform a discrete task.” 

· Authority to transfer – though charge nurses had authority to transfer and to responsibly direct nursing aides. When transferring aides from one facility to another, the nursing home operator used a float sheet that made selection routine, and thus requiring no independent judgment. The employer claimed under the “responsibly directs” theory that charge nurses were held accountable for the performance of the aides, but it was unable to show the charge nurses suffered adverse consequences for poor performance of the aides.
· Performance reviews - these rewarded “leadership”, but evidence was insufficient to show that the charge nurses were held accountable for directing the aides.
FLSA: no joint employer relationship, “the Enterprise test” – but not an exhaustive list, “significant control”, class action status denied
Illustrative: not controlling law. Here we have a case considering whether there was a joint employer relationship as defined under the Fair Labor Standards Act, some factors being:

· The alleged employer’s authority to hire and fire the relevant employees,

· its authority to promulgate work rules and assignments and to set the employees’ conditions of employment,

· its involvement in day-to-day employee supervision, including employee discipline, and

· its actual control of employee records, such as payroll, insurance or taxes, and

· this list is not exhaustive – often it is the totality of various factors considered as a whole that is the deciding influence in finding that there is significant control over the employees in question.
In Re: Enterprise Rent-A-Car Wage & Hour Practices Litigation, No. 11-2883 (3rd Cir., 6/28/12); 2012 U.S. App. LEXIS 13229; ; http://www.ca3.uscourts.gov/opinarch/112883p.pdf [enhanced lexis.com version].

The appellate court said that the described factors “do not constitute an exhaustive list” and “cannot be ‘blindly applied’” as determinants of joint employment. Instead, if a court concludes other factors are present to suggest that an alleged employer exercises “significant control” over the employees, then that determination may be persuasive, when incorporated with the listed factors listed above:

· The Court of Appeals applied the “Enterprise test” and found that Enterprise Holdings, Inc. provided some services to its subsidiaries, but it did not have authority to hire or fire assistant managers, promulgate work rules or assignments, or set compensation, benefits, schedules, or rates or methods of payment.

· Further, it also concluded that the holding company was not involved in employee supervision or employee discipline and did not exercise or maintain any control over employee records.
Thus it concluded that the trial court properly ruled the parent company was not a joint employer and refused to certify a nationwide class against it.
: Affordable Care Act held constitutional, individual mandate is a valid tax

Controlling law: On June 28, 2012, the U.S. Supreme Court upheld the ACA 's individual insurance mandate in a 5-4 decision, holding that it is a valid tax. Justice Roberts wrote:
"If an individual does not maintain health insurance, the only consequence is that he must make an additional payment to the IRS when he pays his taxes,"
adding that this means
"the mandate is not a legal command to buy insurance. Rather, it makes going without insurance just another thing the Government taxes, like buying gasoline or earning an income."

National Federation of Independent Business et al. v. Sebelius, Secretary of Health and Human Services, No. 11-393 (6/28/12); http://www.supremecourt.gov/opinions/11pdf/11-393c3a2.pdf [enhanced lexis.com version].

 of the Court:

In 2010, Congress enacted the Patient Protection and Affordable Care Act in order to increase the number of Americans covered by health insurance and decrease the cost of health care. One key provision is the individual mandate, which requires most Americans to maintain “minimum essential” health insurance coverage. 26 U. S. C. §5000A.For individuals who are not exempt, and who do not receive health insurance through an employer or government program, the means of satisfying the requirement is to purchase insurance from a private company. Beginning in 2014, those who do not comply with the mandate must make a “[s]hared responsibility payment” to the Federal Government. §5000A(b)(1). The Act provides that this “penalty ”will be paid to the Internal Revenue Service with an individual’s taxes, and “shall be assessed and collected in the same manner” as tax penalties. §§5000A(c), (g)(1).
Another key provision of the Act is the Medicaid expansion. The current Medicaid program offers federal funding to States to assist pregnant women, children, needy families, the blind, the elderly, and the disabled in obtaining medical care. 42 U. S. C. §1396d(a). The Affordable Care Act expands the scope of the Medicaid program and increases the number of individuals the States must cover. For example, the Act requires state programs to provide Medicaid coverage by 2014 to adults with incomes up to 133 percent of the federal poverty level, whereas many States now cover adults with children only if their income is considerably lower, and do not cover childless adults at all. §1396a(a)(10)(A)(i)(VIII). The Act increases federal funding to cover the States’ costs in expanding Medicaid coverage. §1396d(y)(1).But if a State does not comply with the Act’s new coverage requirements, it may lose not only the federal funding for those requirements, but all of its federal Medicaid funds. §1396c.
Twenty-six States, several individuals, and the National Federation of Independent Business brought suit in Federal District Court, challenging the constitutionality of the individual mandate and the Medicaid expansion. The Court of Appeals for the Eleventh Circuit upheld the Medicaid expansion as a valid exercise of Congress’s spending power, but concluded that Congress lacked authority to enact the individual mandate. Finding the mandate severable from the Act’s other provisions, the Eleventh Circuit left the rest of the Act intact.

: The judgment is affirmed in part and reversed in part.

648 F. 3d 1235, affirmed in part and reversed in part.

1. CHIEF JUSTICE ROBERTS delivered the opinion of the Court with respect to Part II, concluding that the Anti-Injunction Act does not bar this suit.

The Anti-Injunction Act provides that “no suit for the purpose of restraining the assessment or collection of any tax shall be maintained in any court by any person,” 26 U. S. C. §7421(a), so that those subject to a tax must first pay it and then sue for a refund. The present challenge seeks to restrain the collection of the shared responsibility payment from those who do not comply with the individual mandate. But Congress did not intend the payment to be treated as a “tax” for purposes of the Anti-Injunction Act. The Affordable Care Act describes the payment as a “penalty,” not a “tax.” That label cannot control whether the payment is a tax for purposes of the Constitution, but it does determine the application of the Anti-Injunction Act. The Anti-Injunction Act therefore does not bar this suit. 11–15.

2. CHIEF JUSTICE ROBERTS concluded in Part III–A that the individual mandate is not a valid exercise of Congress’s power under the Commerce Clause and the Necessary and Proper Clause16–30.

(a) The Constitution grants Congress the power to “regulate Commerce.”I, §8, cl. 3 (emphasis added). The power to regulate commerce presupposes the existence of commercial activity to be regulated. This Court’s precedent reflects this understanding: As expansive as this Court’s cases construing the scope of the commerce power have been, they uniformly describe the power as reaching “activity.” E.g., United States v. Lopez, 514 U. S. 549, 560. The individual mandate, however, does not regulate existing commercial activity. It instead compels individuals to become active in commerce by purchasing a product, on the ground that their failure to do so affects interstate commerce.

Construing the Commerce Clause to permit Congress to regulate individuals precisely because they are doing nothing would open a new and potentially vast domain to congressional authority. Congress already possesses expansive power to regulate what people do. Upholding the Affordable Care Act under the Commerce Clause would give Congress the same license to regulate what people do not do. The Framers knew the difference between doing something and doing nothing. They gave Congress the power to regulate commerce, not to compel it. Ignoring that distinction would undermine the principle that the Federal Government is a government of limited and enumerated powers. The individual mandate thus cannot be sustained under Congress’s power to “regulate Commerce.”16–27.

(b) Nor can the individual mandate be sustained under the Necessary and Proper Clause as an integral part of the Affordable Care Act’s other reforms. Each of this Court’s prior cases upholding laws under that Clause involved exercises of authority derivative of, and in service to, a granted power. E.g., United States v. Comstock, 560 U.S. ___. The individual mandate, by contrast, vests Congress with the extraordinary ability to create the necessary predicate to the exercise of an enumerated power and draw within its regulatory scope those who would otherwise be outside of it. Even if the individual mandate is “necessary” to the Affordable Care Act’s other reforms, such an expansion of federal power is not a “proper” means for making those reforms effective27–30.

3. CHIEF JUSTICE ROBERTS concluded in Part III–B that the individual mandate must be construed as imposing a tax on those who do not have health insurance, if such a construction is reasonable.

The most straightforward reading of the individual mandate is that it commands individuals to purchase insurance. But, for the reasons explained, the Commerce Clause does not give Congress that power. It is therefore necessary to turn to the Government’s alternative argument: that the mandate may be upheld as within Congress’s power to “lay and collect Taxes.” Art. I, §8, cl. 1. In pressing its taxing power argument, the Government asks the Court to view the mandate as imposing a tax on those who do not buy that product. Because “every reasonable construction must be resorted to, in order to save a statute from unconstitutionality,” Hooper v. California, 155

U. S. 648, 657, the question is whether it is “fairly possible” to interpret the mandate as imposing such a tax, Crowell v. Benson, 285

U. S. 22, 6231–32.

4. CHIEF JUSTICE ROBERTS delivered the opinion of the Court with respect to Part III–C, concluding that the individual mandate may be upheld as within Congress’s power under the Taxing Clause.33–44.

(a) The Affordable Care Act describes the “[s]hared responsibility payment” as a “penalty,” not a “tax.” That label is fatal to the application of the Anti-Injunction Act. It does not, however, control whether an exaction is within Congress’s power to tax. In answering that constitutional question, this Court follows a functional approach,“[d]isregarding the designation of the exaction, and viewing its substance and application.” United States v. Constantine, 296 U. S. 287, 29433–35.

(b) Such an analysis suggests that the shared responsibility payment may for constitutional purposes be considered a tax. The payment is not so high that there is really no choice but to buy health insurance; the payment is not limited to willful violations, as penalties for unlawful acts often are; and the payment is collected solely by the IRS through the normal means of taxation. Cf. Bailey v. Drexel Furniture Co., 259 U. S. 20, 36–37. None of this is to say that payment is not intended to induce the purchase of health insurance. But the mandate need not be read to declare that failing to do so is unlawful. Neither the Affordable Care Act nor any other law attaches negative legal consequences to not buying health insurance, beyond requiring a payment to the IRS. And Congress’s choice of language—stating that individuals “shall” obtain insurance or pay a “penalty”—does not require reading §5000A as punishing unlawful conduct. It may also be read as imposing a tax on those who go without insurance. See New York v. United States, 505 U. S. 144, 169–17435–40.

(c) Even if the mandate may reasonably be characterized as a tax, it must still comply with the Direct Tax Clause, which provides:“No Capitation, or other direct, Tax shall be laid, unless in Proportion to the Census or Enumeration herein before directed to be taken.” Art. I, §9, cl. 4. A tax on going without health insurance is not like a capitation or other direct tax under this Court’s precedents. It therefore need not be apportioned so that each State pays in proportion to its population40–41.

5. CHIEF JUSTICE ROBERTS, joined by JUSTICE BREYER and JUSTICE KAGAN, concluded in Part IV that the Medicaid expansion violates the Constitution by threatening States with the loss of their existing Medicaid funding if they decline to comply with the expansion.45–58.

The Spending Clause grants Congress the power “to pay the Debts and provide for the . . . general Welfare of the United States.” Art. I, §8, cl. 1. Congress may use this power to establish cooperative state-federal Spending Clause programs. The legitimacy of Spending Clause legislation, however, depends on whether a State voluntarily and knowingly accepts the terms of such programs. Pennhurst State School and Hospital v. Halderman, 451 U. S. 1, 17. “[T]he Constitution simply does not give Congress the authority to require the States to regulate.” New York v. United States, 505 U. S. 144, 178. When Congress threatens to terminate other grants as a means of pressuring the States to accept a Spending Clause program, the legislation runs counter to this Nation’s system of federalism. Cf. South Dakota v. Dole, 483 U. S. 203, 21145–51.

(b) Section 1396c gives the Secretary of Health and Human Services the authority to penalize States that choose not to participate in the Medicaid expansion by taking away their existing Medicaid funding. 42 U. S. C. §1396c. The threatened loss of over 10 percent of a State’s overall budget is economic dragooning that leaves the States with no real option but to acquiesce in the Medicaid expansion. The Government claims that the expansion is properly viewed as only a modification of the existing program, and that this modification is permissible because Congress reserved the “right to alter, amend, or repeal any provision” of Medicaid. §1304. But the expansion accomplishes a shift in kind, not merely degree. The original program was designed to cover medical services for particular categories of vulnerable individuals. Under the Affordable Care Act, Medicaid is transformed into a program to meet the health care needs of the entire nonelderly population with income below 133 percent of the poverty level. A State could hardly anticipate that Congress’s reservation of the right to “alter” or “amend” the Medicaid program included the power to transform it so dramatically. The Medicaid expansion thus violates the Constitution by threatening States with the loss of their existing Medicaid funding if they decline to comply with the expansion. Pp. 51–55.

(c) The constitutional violation is fully remedied by precluding the Secretary from applying §1396c to withdraw existing Medicaid funds for failure to comply with the requirements set out in the expansion. See §1303. The other provisions of the Affordable Care Act are not affected. Congress would have wanted the rest of the Act to stand, had it known that States would have a genuine choice whether to participate in the Medicaid expansion. Pp. 55–58.

6. JUSTICE GINSBURG, joined by JUSTICE SOTOMAYOR, is of the view that the Spending Clause does not preclude the Secretary from withholding Medicaid funds based on a State’s refusal to comply with the expanded Medicaid program. But given the majority view, she agrees with THE CHIEF JUSTICE’s conclusion in Part IV–B that the Medicaid Act’s severability clause, 42 U. S. C. §1303, determines the appropriate remedy. Because THE CHIEF JUSTICE finds the withholding—not the granting—of federal funds incompatible with the Spending Clause, Congress’ extension of Medicaid remains available to any State that affirms its willingness to participate. Even absent §1303’scommand, the Court would have no warrant to invalidate the funding offered by the Medicaid expansion, and surely no basis to tear down the ACA in its entirety. When a court confronts an unconstitutional statute, its endeavor must be to conserve, not destroy, the legislation. See, e.g., Ayotte v. Planned Parenthood of Northern New Eng., 546

U. S. 320, 328–330. Pp. 60–61.

ROBERTS, C. J., announced the judgment of the Court and delivered the opinion of the Court with respect to Parts I, II, and III–C, in which GINSBURG, BREYER, SOTOMAYOR, and KAGAN, JJ., joined; an opinion with respect to Part IV, in which BREYER and KAGAN, JJ., joined; and an opinion with respect to Parts III–A, III–B, and III–D. GINSBURG, J., filed an opinion concurring in part, concurring in the judgment in part, and dissenting in part, in which SOTOMAYOR, J., joined, and in which BREYER and KAGAN, JJ., joined as to Parts I, II, III, and IV. SCALIA, KENNEDY, THOMAS, and ALITO, JJ., filed a dissenting opinion. THOMAS, J., filed a dissenting opinion. 
SB 1070 held mostly unconstitutional, Supremacy Clause, federal preemption of state law

Controlling law: Most of SB 1070 was held to be unconstitutional because it attempted by state law to regulate immigration issues preempted by federal law under the Supremacy clause of the federal constitution:

· The Court upheld that portion of SB 1070 allowing law enforcement officers to ask about immigration status during stops.

· However, other parts of the law remain blocked, including the provision making it a state crime for illegal immigrants to seek work in Arizona.
Though this case involves Arizona state law, it is included because:

· some other states have passed similar legislation or have indicated significant interest in doing so, and 

· the issues are of general interest to human resources and employment law practitioners.
Arizona v. United States, No. 11-182 (6/25/12); http://www.supremecourt.gov/opinions/11pdf/11-182b5e1.pdf [enhanced lexis.com version].

Here is the Court’s syllabus:

An Arizona statute known as S. B. 1070 was enacted in 2010 to address pressing issues related to the large number of unlawful aliens in the State. The United States sought to enjoin the law as preempted. The District Court issued a preliminary injunction preventing four of its provisions from taking effect. Section 3 makes failure to comply with federal alien-registration requirements a state misdemeanor; §5(C) makes it a misdemeanor for an unauthorized alien to seek or engage in work in the State; §6 authorizes state and local officers to arrest without a warrant a person “the officer has probable cause to believe . . . has committed any public offense that makes the person removable from the United States”; and §2(B) requires officers conducting a stop, detention, or arrest to make efforts, in some circumstances, to verify the person’s immigration status with the Federal Government. 
The Ninth Circuit affirmed, agreeing that the United States had established a likelihood of success on its preemption claims. 
1. The Federal Government’s broad, undoubted power over immigration and alien status rests, in part, on its constitutional power to “establish an uniform Rule of Naturalization,” Art. I, §8, cl. 4, and on its inherent sovereign power to control and conduct foreign relations, see Toll v. Moreno, 458 U. S. 1, 10. Federal governance is extensive and complex. Among other things, federal law specifies categories of aliens who are ineligible to be admitted to the United States, 8 U. S. C. §1182; requires aliens to register with the Federal Government and to carry proof of status, §§1304(e), 1306(a); imposes sanctions on employers who hire unauthorized workers, §1324a; and specifies which aliens may be removed and the procedures for doing so, see §1227. Removal is a civil matter, and one of its principal features is the broad discretion exercised by immigration officials, who must decide whether to pursue removal at all. Immigration and Customs Enforcement (ICE), an agency within the Department of Homeland Security, is responsible for identifying, apprehending, and removing illegal aliens. It also operates the Law Enforcement Support Center, which provides immigration status information to federal, state, and local officials around the clock. Pp. 2–7.
2. The Supremacy Clause gives Congress the power to preempt state law. A statute may contain an express preemption provision, see, e.g., Chamber of Commerce of United States of America v. Whiting, 563 U. S. ___, ___, but state law must also give way to federal law in at least two other circumstances. First, States are precluded from regulating conduct in a field that Congress has determined must be regulated by its exclusive governance. See Gade v. National Solid Wastes Management Assn., 505 U. S. 88, 115. Intent can be inferred from a framework of regulation “so pervasive . . . that Congress left no room for the States to supplement it” or where a “federal interest is so dominant that the federal system will be assumed to preclude enforcement of state laws on the same subject.” Rice v. Santa Fe Elevator Corp., 331 U. S. 218, 230. Second, state laws are preempted when they conflict with federal law, including when they stand “as an obstacle to the accomplishment and execution of the full purposes and objectives of Congress.” Hines v. Davidowitz, 312 U. S. 52, 67. Pp. 7–8.
3. Sections 3, 5(C), and 6 of S. B. 1070 are preempted by federal law. Pp. 8–19. 

(a) Section 3 intrudes on the field of alien registration, a field in which Congress has left no room for States to regulate. In Hines, a state alien-registration program was struck down on the ground that Congress intended its “complete” federal registration plan to be a “single integrated and all-embracing system.” 312 U. S., at 74. That scheme did not allow the States to “curtail or complement” federal law or “enforce additional or auxiliary regulations.”  Id., at 66–67. The federal registration framework remains comprehensive. Because Congress has occupied the field, even complementary state regulation is impermissible. Pp. 8–11. (b) Section 5(C)’s criminal penalty stands as an obstacle to the federal regulatory system. The Immigration Reform and Control Act of 1986 (IRCA), a comprehensive framework for “combating the employment of illegal aliens,” Hoffman Plastic Compounds, Inc. v. NLRB, 535 U. S. 137, 147, makes it illegal for employers to knowingly hire, recruit, refer, or continue to employ unauthorized workers, 8 U. S. C. §§1324a(a)(1)(A), (a)(2), and requires employers to verify prospective employees’ employment authorization status, §§1324a(a)(1)(B),
 (b). It imposes criminal and civil penalties on employers, §§1324a(e)(4), (f), but only civil penalties on aliens who seek, or engage in, unauthorized employment, e.g., §§1255(c)(2), (c)(8). IRCA’s express preemption provision, though silent about whether additional penalties may be imposed against employees, “does not bar the ordinary working of conflict pre-emption principles” or impose a “special burden” making it more difficult to establish the preemption of laws falling outside the clause. Geier v. American Honda Motor Co., 529 U. S. 861, 869–872. The correct instruction to draw from the text, structure, and history of IRCA is that Congress decided it would be inappropriate to impose criminal penalties on unauthorized employees. It follows that a state law to the contrary is an obstacle to the regulatory system Congress chose. Pp. 12–15. 
(c) By authorizing state and local officers to make warrantless arrests of certain aliens suspected of being removable, §6 too creates an obstacle to federal law. As a general rule, it is not a crime for a removable alien to remain in the United States. The federal scheme instructs when it is appropriate to arrest an alien during the removal process. The Attorney General in some circumstances will issue a warrant for trained federal immigration officers to execute. If no federal warrant has been issued, these officers have more limited authority.  They may arrest an alien for being “in the United States in violation of any [immigration] law or regulation,” for example, but only where the alien “is likely to escape before a warrant can be obtained.” §1357(a)(2). Section 6 attempts to provide state officers with even greater arrest authority, which they could exercise with no instruction from the Federal Government. This is not the system Congress created. Federal law specifies limited circumstances in which state officers may perform an immigration officer’s functions. This includes instances where the Attorney General has granted that authority in a formal agreement with a state or local government. See, e.g., §1357(g)(1). Although federal law permits state officers to “cooperate with the Attorney General in the identification, apprehension, detention, or removal of aliens not lawfully present in the United States,” §1357(g)(10)(B), this does not encompass the unilateral decision to detain authorized by §6. Pp. 15–19.
4. It was improper to enjoin §2(B) before the state courts had an opportunity to construe it and without some showing that §2(B)’s enforcement in fact conflicts with federal immigration law and its objectives. Pp. 19–24.
(a) The state provision has three limitations: A detainee is presumed not to be an illegal alien if he or she provides a valid Arizona driver’s license or similar identification; officers may not consider race, color, or national origin “except to the extent permitted by the United States [and] Arizona Constitution[s]”; and §2(B) must be “implemented in a manner consistent with federal law regulating immigration, protecting the civil rights of all persons and respecting the privileges and immunities of United States citizens.” P. 20. 
(b) This Court finds unpersuasive the argument that, even with those limits, §2(B) must be held preempted at this stage. Pp. 20–24.
 (1) The mandatory nature of the status checks does not interfere with the federal immigration scheme. Consultation between federal and state officials is an important feature of the immigration system. In fact, Congress has encouraged the sharing of information about possible immigration violations. See §§1357(g)(10)(A), 1373(c). The federal scheme thus leaves room for a policy requiring state officials to contact ICE as a routine matter. Cf. Whiting, 563 U. S., at ___. Pp. 20–21.
(2) It is not clear at this stage and on this record that §2(B), in practice, will require state officers to delay the release of detainees for no reason other than to verify their immigration status. This would raise constitutional concerns. And it would disrupt the federal framework to put state officers in the position of holding aliens in custody for possible unlawful presence without federal direction and supervision. But §2(B) could be read to avoid these concerns. If the law only requires state officers to conduct a status check during the course of an authorized, lawful detention or after a detainee has been released, the provision would likely survive preemption—at least absent some showing that it has other consequences that are adverse to federal law and its objectives. Without the benefit of a definitive interpretation from the state courts, it would be inappropriate to assume §2(B) will be construed in a way that conflicts with federal law. Cf. Fox v. Washington, 236 U. S. 273, 277. This opinion does not foreclose other preemption and constitutional challenges to the law as interpreted and applied after it goes into effect. Pp. 22–24. 641 F. 3d 339, affirmed in part, reversed in part, and remanded.
Unions: dues fees, public sector, non-union employees, Hudson opt-out notices to non-union employees, timing of notices, First Amendment, apportionment between activities gaining benefits and those for political purposes
Controlling law. This United States Supreme Court case described the union’s “aggressive use of power to collect fees from nonmembers indefensible” and held that the union violated the First Amendment by not sending a new Hudson notice when it levied a special assessment to meet expenses that were not disclosed when the amount of the regular assessment was set. A Hudson notice provides nonunion employees the opportunity to object to the use of their dues for political purposes and the opportunity to opt out of the contributing funds [Chicago Teachers Union v. Hudson, 475 U.S. 292 (1986), http://supreme.justia.com/cases/federal/us/475/292/] [enhanced lexis.com version]. Accordingly, the Court held that "when a public-sector union imposes a special assessment or dues increase, the union must provide a fresh Hudson notice and may not exact any funds from nonmembers without their affirmative consent."
Knox v. Service Employees International Union, Local 1000, No. 10-1121 (6/21/12);

http://www.supremecourt.gov/opinions/11pdf/10-1121c4d6.pdf [enhanced lexis.com version].

 by the Court [which best describes the intricate details of the case]:

law permits public-sector employees in a bargaining unit to decide by majority vote to create an “agency shop” arrangement under which all the employees are represented by a union. Even employees who do not join the union must pay an annual fee for “chargeable expenses,” i.e., the cost of nonpolitical union services related to collective bargaining. Under Abood v. 209, a public-sector union can bill nonmembers for chargeable expenses but may not require them to fund its political or ideological projects. Teachers v. Hudson, 475 U. S. 292, 302–311, sets out requirements that a union must meet in order to collect regular fees from nonmembers without violating their rights.

In June 2005, respondent, a public-sector union (SEIU), sent to California employees its annual Hudson notice, setting and capping monthly dues and estimating that 56.35% of its total expenditures in the coming year would be chargeable expenses. A nonmember had 30 days to object to full payment of dues but would still have to pay the chargeable portion. The notice stated that the fee was subject to increase without further notice. That same month, the Governor called for a special election on, inter alia, two ballot propositions opposed by the SEIU. After the 30-day objection period ended, the SEIU sent a letter to unit employees announcing a temporary 25% increase in dues and a temporary elimination of the monthly dues cap, billing the move as an “Emergency Temporary Assessment to Build a Political Fight-Back Fund.” The purpose of the fund was to help achieve the union’s political objectives in the special election and in the upcoming November 2006 election. The union noted that the fund would be used “for a broad range of political expenses, including television and radio advertising, direct mail, voter registration, voter education, and get out the vote activities in our work sites and in our communities across California.” Nonunion employees were not given any choice as to whether they would pay into the fund.

Petitioners, on behalf of nonunion employees who paid into the fund, brought a class action against the SEIU alleging violation of their First Amendment rights. The Federal District Court granted petitioners summary judgment. Ruling that the special assessment was for entirely political purposes, it ordered the SEIU to send a new notice giving class members 45 days to object and to provide those who object a full refund of contributions to the fund. The Ninth Circuit reversed, concluding that Hudson prescribed a balancing test under which the proper inquiry is whether the SEIU’s procedures reasonably accommodated the interests of the union, the employer, and the nonmember employees
1. This case is not moot. Although the SEIU offered a full refund to all class members after certiorari was granted, a live controversy remains. The voluntary cessation of challenged conduct does not ordinarily render a case moot because that conduct could be resumed as soon as the case is dismissed. See City of Mesquite v. Aladdin’s Castle, Inc., 455 U. S. 283, 289. Since the SEIU continues to defend the fund’s legality, it would not necessarily refrain from collecting similar fees in the future. Even if concerns about voluntary cessation were inapplicable because petitioners did not seek prospective relief, there would still be a live controversy as to the adequacy of the refund notice the SEIU sent pursuant to the District Court’s order. Pp. 6−8.

2. Under the First Amendment, when a union imposes a special assessment or dues increase levied to meet expenses that were not disclosed when the regular assessment was set, it must provide a fresh notice and may not exact any funds from nonmembers without their affirmative consent. Pp. 8−23.

(a) A close connection exists between this Nation’s commitment to self-government and the rights protected by the First Amendment, see, e.g., Brown v. Hartlage, 456 U. S. 45, 52−53, which creates “an open marketplace” in which differing ideas about political, economic, and social issues can compete freely for public acceptance without improper government interference, New York State Bd. of Elections v. Lopez Torres, 552 U. S 196, 202. The government may not prohibit the dissemination of ideas it disfavors, nor compel the endorsement of ideas that it approves. See, e.g., R. A. V. v. St. Paul, 505 U. S. 377, 382. And the ability of like-minded individuals to associate for the purpose of expressing commonly held views may not be curtailed. See, e.g., Roberts v. United States Jaycees, 468 U. S. 609, 623. Closely related to compelled speech and compelled association is compelled funding of the speech of private speakers or groups. Compulsory subsidies for private speech are thus subject to exacting First Amendment scrutiny and cannot be sustained unless, first, there is a comprehensive regulatory scheme involving a “mandated association ” among those who are required to pay the subsidy, United States v. United Foods, Inc., 533 U. S. 405, and, second, compulsory fees are levied only insofar as they are a “necessary incident” of the “larger regulatory purpose which justified the required association,” ibid. Pp. 8−10.

(b) When a State establishes an “agency shop” that exacts compulsory union fees as a condition of public employment, “[t]he dissenting employee is forced to support financially an organization with whose principles and demands he may disagree.” Railway Clerks, 466 U. S. 435, 455. This form of compelled speech and association imposes a “significant impingement on First Amendment rights.”The justification for permitting a union to collect fees from nonmembers—to prevent them from free-riding on the union’s efforts—is an anomaly. Similarly, requiring objecting non members to opt out of paying the nonchargeable portion of union dues―rather than exempting them unless they opt in―represents a remarkable boon for unions, creating a risk that the fees nonmembers pay will be used to further political and ideological ends with which they do not agree. Thus, Hudson, far from calling for a balancing of rights or interests, made it clear that any procedure for exacting fees from unwilling contributors must be “carefully tailored to minimize the infringement” of free speech rights, 475 U. S. 302−303, and it cited cases holding that measures burdening the freedom of speech or association must serve a compelling interest and must not be significantly broader than necessary to serve that interest. Pp. 10−13.

(c) There is no justification for the SEIU’s failure to provide a fresh Hudson notice. Hudson rests on the principle that nonmembers should not be required to fund a union’s political and ideological projects unless they choose to do so after having “a fair opportunity” to assess the impact of paying for nonchargeable union activities. 475 U.S., at 303. The SEIU’s procedure cannot be considered to have met Hudson’s requirement that fee-collection procedures be carefully tailored to minimize impingement on First Amendment rights. The SEIU argues that nonmembers who objected to the special assessment but were not given the opportunity to opt out would have been given the chance to recover the funds by opting out when the next annual notice was sent, and that the amount of dues payable the following year by objecting nonmembers would decrease if the special assessment were found to be for nonchargeable purposes. But this decrease would not fully recompense nonmembers, who would not have paid to support the special assessment if given the choice. In any event, even a full refund would not undo the First Amendment violations, since the First Amendment does not permit a union to extract a loan from unwilling nonmembers even if the money is later paid back in full. Pp. 14−17.

(d) The SEIU’s treatment of nonmembers who opted out when the initial Hudson notice was sent also ran afoul of the First Amendment. They were required to pay 56.35% of the special assessment even though all the money was slated for nonchargeable, electoral uses. And the SEIU’s claim that the assessment was a windfall because chargeable expenses turned out to be 66.26% is unpersuasive. First, the SEIU’s understanding of the breadth of chargeable expenses is so expansive that it is hard to place much reliance on its statistics. “Lobbying the electorate,” which the SEIU claims is chargeable, is nothing more than another term for supporting political causes and candidates. Second, even if the SEIU’s statistics are accurate, it does not follow that it was proper to charge objecting nonmembers any particular percentage of the special assessment. If, as the SEIU argues, it is not possible to accurately determine in advance the percentage of union funds that will be used for an upcoming year’s chargeable purposes, there is a risk that unconsenting nonmembers will have paid too much or too little. That risk should be borne by the side whose constitutional rights are not at stake. If the nonmembers pay too much, their First Amendment rights are infringed. But, if they pay too little, no constitutional right of the union is violated because it has no constitutional right to receive any payment from those employees. Pp. 17−23.

628 F. 3d 1115, reversed and remanded.

Title VII: 42 U.S.C. §§ 1981 and 1983, F.R.C.P Rule 12(b)(6) dismissal for failure to state a claim upon which relief can be granted., contractual relationship, equal protection of the law, race, personal liability, qualified immunity, notice to person claiming it, disparate treatment, specific group of similarly situated employees, discriminatory “class of one”, prima facie case

Controlling law. This case mostly will be of interest to litigators on the anti-discrimination law that applies to 12(b)(6) motions, and they can read it in detail for the procedural requirements stated in the Order and Judgment. However, the facts are interesting and instructive and are outlined below to illustrate what might be a winning case for the plaintiff. 
Cleveland, No. 11-2196 (10th Cir.,, 6/25/12): http://www.ca10.uscourts.gov/opinions/11/11-2196.pdf [enhanced lexis.com version] 
Sue Cleveland, Rio Rancho Schools District Superintendant, was sued in both her official and individual capacity, and the district was sued as the employer of Linda Townsend-Johnson, a newly hired African-American new elementary school principal, who was not rehired. 

Alleged facts cited by the court [edited slightly for ease of reading]:

· August 7, 2006 – Plaintiff began work.
· District practice generally gives principals six months to prepare their program

· November 10, 2006 – assistant superintendent Carl Leppelman placed Plaintiff on a developmental growth plan to improve Plaintiff’s performance. During their meeting to discuss the plan, he made remarks regarding “Plaintiff’s practice of wearing hats and other attire associated with the African-American communities . . .” and made similar remarks on several subsequent occasions as well. Plaintiff believed her one-on-one meeting with him “was unproductive, harassing, unjust, and led her to question the level of patronage she would be receiving from her superiors in the future.”

· Two days later – she met Cleveland and informed her of his behavior, and Plaintiff provided Cleveland  with a letter detailing her concerns. Plaintiff continued to voice concerns about her supervisors’ competency through the end of 2006.

· January 14, 2007 – Plaintiff and Cleveland  again met, and Cleveland urged Plaintiff to contact Human Resources about her concerns.
· Plaintiff met with Human Resources to discuss Leppelman’s alleged harassment, and she agreed to mediation, but a scheduled meeting never occurred and the school district failed to reschedule the mediation.

· March 14 – Plaintiff told Cleveland she intended to inform the School Board of her concerns.
· April 9 – Leppelman informed Plaintiff that he would not recommend her employment contract be reinstated for the following year

· April 17 – Plaintiff provided a letter to her superiors, attempting to clarify and dismiss false allegations Leppelman made against her to Cleveland.

· May 18 – Cleveland notified Plaintiff she would not renew Plaintiff’s employment contract because Cleveland feared Plaintiff’s school would not achieve the school district’s Adequate Yearly Progress (AYP) goals. At the same time, however, numerous other schools in the district likely would not achieve the AYP goals. These schools’ principals, all of whom were retained, were not African-American females.
· Plaintiff requested a hearing with the school board regarding the non-renewal of her contract and the alleged discriminatory treatment, but the school board did not grant Plaintiff a hearing.
[Now, if you are also interested in the law involved, check the Order and Judgment at the URL link cited with the case.]
FMLA: failure to return to position, interference, retaliation, history of misconduct, flexible progressive discipline policy, no limitations on evidence of past misconduct, good faith belief, McDonnell Douglas type test, no pretext; last straw
Controlling Law. No trial for this serially deficient employee who had claimed and sued for:

· retaliation for exercising his FMLA rights,

· interference with those rights by failure to restore him to his position following FMLA leave.

Once again, adequately utilized policies and practices of publicizing and training in policies; warning and counseling about deficiencies and properly documenting that process, and having a valid business purpose for taking an adverse employment action resulted in success for the employer. 

Peterson v. Exide Technologies, No. 11-3077 (10th Cir., 4/10/12); WL 1184001; http://www.leagle.com/xmlResult.aspx?xmldoc=In%20FCO%2020120410068.xml&docbase=CSLWAR3-2007-CURR; http://www.ca10.uscourts.gov/opinions/11/11-3077.pdf [enhanced lexis.com version].

Robert Peterson, a materials handler who drove a forklift [poorly more than once, plus other deficiencies over the years], failed in his claim of FMLA violations and other alleged wrongs.

Facts:
· During maintenance operations, normal factory lighting was turned off, but some degree of lighting came from skylights, fluorescent lights, open doors and Peterson’s forklift headlights. Nonetheless he once again struck a pole, causing batteries to fall, break and spill acid.

· He also struck his head on the forklift’s protective rack, which injured his head, neck and back.

· His supervisor took him to the hospital, where he received stitches to his head and was released, and then Exide placed him on FMLA leave and  workers’ compensation leave and benefits [most likely running concurrently with FMLA, which is a typical good practice].
· His supervisor investigated the incident and is report concluded Peterson was “going rather fast.”

· Exide’s Human Resources Manager reviewed the incident further to determine what corrective action or adverse employment action, if any, might be appropriate. He found three written warnings on file, among which were incidents of:
· unauthorized use of machinery,
· c areless handling of material that caused damage to batteries,

· unspecified health and safety violations,

· collision of forklift with a pole the year before,

· the month before his termination, Plaintiff had received a “Performance Expectations” memo, which noted areas for improvement including “[m]ust follow all safety rules at all times” and “[m]ust drive under control at all times, including maintaining a safe speed.”

· Also in April 2007, Plaintiff’s supervisor completed a “Performance Expectations Review,” noting that Plaintiff had moved to a different department before his final performance review. In the memo, his supervisor said: 

As of April 18, 2007, [Plaintiff] has not shown significant improvement or consistency in any of the areas previously mentioned in the initial performance expectations memo. Had the scheduled review taken place, I would have recommended that [Plaintiff] be disqualified from material handling in department 134 for the following reasons: 1. Fails to follow safety rules. Does not wear seat belt or respirator at all times. Fails to maintain a safe speed and honk at all intersections. . . .

· Based on this collection of deficiencies, Peterson was notified of the adverse employment action of terminating his employment.

 claims: As mentioned in the introductory paragraph, Peterson claimed and sued for:

1. retaliation for exercising his FMLA rights,

2. interference with those right, and

3. failure to restore him to his position following FMLA leave.

The federal district trial court dismissed his case on all three counts, and our Tenth Circuit Court of Appeals affirmed the order.

 There is a three-step evidentiary proof process base sometimes conveniently referred to as McDonnell Douglas, as our federal appellate court did in this case [edited slightly for easier reading]:

1) if the plaintiff makes out a prima facie retaliation case,

2) the burden shifts to Defendant to demonstrate “a.” If Defendant meets this burden,

3) the burden shifts back to Plaintiff to “show that there is a genuine dispute of material fact as to whether defendant’s explanations for terminating plaintiff’s employment are pretextual”, and that burden can be met by showing “such weaknesses, implausibilities, inconsistencies, incoherencies, or contradictions in the employer’s proffered legitimate reasons for its action that a reasonable factfinder could rationally find them unworthy of credence.”

Exide conceded the first factor, and for the second factor argued that its legitimate, nonretaliatory reason for deciding to fire him was because of his unsafe performance of his job – as described above.  That shifted the burden back to Peterson, and he contended:

1) The employer failed to follow each step of its progressive discipline policy before firing him:

a. that he receive a first written warning,
b. a second written warning,

c. indefinite suspension, and
d. then discharge.
e. He also contended that the policy didn’t allow Exide to consider violations older than one year when deciding on corrective or adverse action.
The appellate court found that the progressive policy was discretionary rather than mandatory. Also all such actions remained part of an employee’s file regardless of time of occurrence, and could be considered without limitation as to time.

2) His next attempt was that the employer created dangerous conditions during its lighting maintenance activities, and the court was not impressed because his path was lighted but skylights, fluorescent lights and headlights. 

3) However, what is important to employers and practitioners on the issues of retaliation ad pretext is whether the employer:

a. reasonably believed at the time of its decision that he had violated company policy, and

b. acted then in good faith on that belief – not whether the decision was wise, fair or correct.

Also of importance to the court was the concept that when an employee has such a history of deficient performance, then the entire situation had reached the “last straw” and an adverse employment action would be appropriate.

Interference by failure to return him to his position: This was rejected because once an employee establishes his basic claim of interference, the employer can succeed if it shows it would have fired him regardless of requesting or taking FMLA leave, and the court found that the employer had done that.
ADA: particular accommodation need not be identified before filing suit, exhaustion of administrative remedies, “reasonably related”
Illustrative; not controlling law. A required first step in a discrimination claim is as specific a claim as possible in order to be able to possibly continue on to court – essentially what is referred to as “exhaustion of administrative remedies”. What this means is that the agency screening of the claim needs to deal with what allegedly done wrong, what was asked for and not provided, etc.  The 4th Circuit recently held that merely because the claimant had not identified or specified the accommodation needed did not bar his court action from proceeding in the court system.

In her EEOC questionnaire, but not her EEOC charge, the claimant requested “light duty.” Her trial court complaint alleged she had asked for, but had been denied, the accommodation of “using a wheelchair.” The trial judge on his own motion (sua sponte) dismissed her ADA claim because she had failed to exhaust her administrative remedies by specifying the accommodation.  The Fourth Circuit reversed, finding that administrative and judicial claims need only be “reasonably related” and not “precisely the same” to fulfill the exhaustion requirement.
Sydnor v. Fairfax County, No. 11-1573 (4th Cir., 6/19/12); http://www.ca4.uscourts.gov/Opinions/Published/111573.P.pdf [enhanced lexis.com version].

Noting that EEOC charge forms customarily are completed by “laypersons”, and requiring  “untrained parties to provide a detailed essay to the EEOC in order to exhaust their administrative remedies” would not be consistent with the remedial nature of this exhaustion requirement.  As such the court said a balance needs to be struck between the notice that is provided to employers and the EEOC on one hand, and on the other hand ensuring that “plaintiffs are not tripped up over technicalities.” The appellate court thus held that the claims in a judicial complaint need only be “reasonably related” to the charge and can be “expected to follow from a reasonable administrative investigation.” 

Public Sector: federal employees, Merit Systems Protections Board (MSPB), terminations, exclusive remedy under the Civil Service Reform Act (CSRA)
Controlling law. Under the provisions of the CSRA, constitutional claims of federal employees cannot be made in district court because the MSPB is the exclusive remedy for employee challenges to terminations, though such decisions are subject to appellate review in federal court.

Elgin  v. Department of the Treasury, et al., No. 11–45 (2/27/12); 

http://www.supremecourt.gov/opinions/11pdf/11-45.pdf [enhanced lexis.com version].
FLSA: outside pharmaceutical representative, no overtime pay, DOL interpretation not given deference
Controlling law. SmithKline Beecham Corp.’s outside pharmaceutical sales reps were held to be exempt from overtime under the FLSA outside sales exemption. This decision resolved a difference of interpretation among various federal circuit appellate courts on the. For many years pharmaceutical companies have been classifying their sales representatives as exempt employees under the FLSA and not entitled to overtime pay. In recent years some circuits have decided that those representatives are not exempt, and in 2009, the Department of Labor has favored employees by contending that those representatives do not meet the criteria for exempt outside salesman under FLSA regulations.

Also note that this United States Supreme Court decision rejected arguments that courts ought to give deference to the DOL's interpretation of regulations, at least in this instance. A possible major implication of this is that such reasoning may in the future be applied to interpretations of other FLSA regulations, and perhaps regulations of other acts.

Christopher et al. v. SmithKline Beecham Corp., No. 11–204 (6/1812); http://www.supremecourt.gov/opinions/11pdf/11-204.pdf [enhanced lexis.com version].

Syllabus by the Court:

The Fair Labor Standards Act (FLSA) requires employers to pay employees overtime wages, see 29 U. S. C. §207(a), but this requirement does not apply with respect to workers employed “in the capacity of outside salesman,” §213(a)(1).  Congress did not elaborate on the meaning of “outside salesman,” but it delegated authority to the Department of Labor (DOL) to issue regulations to define the term. Three of the DOL’s regulations are relevant to this case. First, 29 CFR §541.500 defines “outside salesman” to mean “any employee . . . [w]hose primary duty is . . . making sales within the meaning of [29 U. S. C. §203(k)].” §§541.500(a)(1)(2). Section 203(k), in turn, states that “ ‘[s]ale’ or ‘sell’ includes any sale, exchange, contract to sell, consignment for sale, shipment for sale, or other disposition.”  Second, §541.501 clarifies that “[s]ales within the meaning of [§203(k)] include the transfer of title to tangible property.” §541.501(b). Third, §541.503 provides that promotion work that is “performed incidental to and in conjunction with an employee’s own outside sales or solicitations is exempt work,” whereas promotion work that is “incidental to sales made, or to be made, by someone else is not.” §541.503(a). The DOL provided additional guidance in connection with its promulgation of these regulations, stressing that an employee is an “outside salesman” when the employee “in some sense, has made sales.” 69 Fed. 22162.
 The prescription drug industry is subject to extensive federal regulation, including the requirement that prescription drugs be dispensed only upon a physician’s prescription. In light of this requirement, pharmaceutical companies have long focused their direct marketing efforts on physicians. Pharmaceutical companies promote their products to physicians through a process called “detailing,” whereby employees known as “detailers” or “pharmaceutical sales representatives” try to persuade physicians to write prescriptions for the products in appropriate cases.
Petitioners were employed by respondent as pharmaceutical sales representatives for roughly four years, and during that time their primary objective was to obtain a nonbinding commitment from physicians to prescribe respondent’s products in appropriate cases. Each week, petitioners spent about 40 hours in the field calling on physicians during normal business hours and an additional 10 to 20 hours attending events and performing other miscellaneous tasks. Petitioners were not required to punch a clock or report their hours, and they were subject to only minimal supervision. Petitioners were well compensated for their efforts, and their gross pay included both a base salary and incentive pay. The amount of incentive pay was determined based on the performance of petitioners’ assigned portfolio of drugs in their assigned sales territories. It is undisputed that petitioners were not paid time-and-a-half wages when they worked more than 40 hours per week.
NLRB: new interactive web page providing examples of employee NLRA § 7 rights

Illustrative; not controlling law. This is part of the agency’s efforts to provide guidance in developing areas of labor law. More and more often lately agencies have been doing this, which is helpful and definitely better than a “gotcha!” approach. 

http://www.laborrelationscounsel.com/agency-happenings/new-interactive-nlrb-webpage-provides-examples-of-employee-section-7-rights-under-nlra/.

Law: Section 3 of the Defense of Marriage Act (DOMA) held unconstitutional, denial of equal protection under the law, Spending Clause, Tenth Amendment, Fourteenth Amendment, applicable constitutional analytical classifications and levels of constitutional scrutiny, federalism, state’s rights, limits on federal authority; rulings on hold pending further appellate considerations and action
Illustrative; not controlling law. Ultimately, this case and other opinions on these issues will need to be decided by the United States Supreme Court. This case is of interest because of the necessarily implicated issues for many aspects of law, some of which are in the areas of anti-discrimination, leave, benefits, taxation, social security, and other such matters of employment law and other law. Anyone, human resources staff, benefits providers, executive, managers, supervisors – literally anyone - providing employment services or practicing law in any area related, or possibly related, to this issue - needs to read the full opinion and check with experienced, competent legal counsel about the effect of this ruling for now and in the future. Why? So that you will realize what you know and what you don’t know. Granted, this is not the final word on the matter, but being able to demonstrate that one has engaged with the issues and made a good faith effort to do the right thing pending more definitive decisions may well provide a valid defense – ignorance or inaction, however, probably will not be favored by a court.

Because of these complex factors and the extensive details in this opinion, the case will not be briefed. Essentially though, the short story is that it found that the federal government does not have a right to interfere in states' definition of marriage. It did not, however, contend that gay people have a constitutionally protected right to legal marriage.

· A group of gay couples in Massachusetts (where gay marriage is legal under state law) sued the federal government.

· The state of Massachusetts filed its own suit, contending DOMA makes its Medicaid program illegal because the state combines gay married couples' incomes in calculating eligibility.

A section of DOMA states that gay married couples are ineligible for federal benefits afforded to straight married people, such as tax breaks and Social Security survivor checks. Estimates in the decision are that DOMA affects about 1,000 federal laws tangentially related to marriage and affects approximately 100,000 couples in the country.

Gill v. Office of Personnel Management, Nos. 10-2207 & 10-2214 (1st Cir., 5/31/12 ); http://www.ca1.uscourts.gov/cgi-bin/getopn.pl?OPINION=10-2204P.01A [enhanced lexis.com version].
initial paragraph by the appellate court by Circuit Court Judge Boudin [and numerous paragraphs follow]:

appeals present constitutional challenges to section 3 of the Defense of Marriage Act ("DOMA"), 1 U.S.C. § 7, which denies federal economic and other benefits to same-sex couples lawfully married in Massachusetts and to surviving spouses from couples thus married. Rather than challenging the right of states to define marriage as they see fit, the appeals contest the right of Congress to undercut the choices made by same-sex couples and by individual states in deciding who can be married to whom.

* * *

[Note: Stay alert to developments that follow this opinion, such as articles, opinions from other circuits, continuing education, etc.]

ADA: standard of proof changes in 6th Circuit to “but for” rather than “sole cause” conform to other appellate circuits [including ours]
Controlling law. Our 10th Circuit standard will be restated, and then the recent 6th Circuit case will be quoted in pertinent part for additional clarity.

10th Circuit standard: The “but for” standard set forth in Bones v. Honeywell Int’l, Inc., 366 F.3d 869, 878 (10th Cir., 2004); http://www.ca10.uscourts.gov/opinions/02/02-3378.pdf [enhanced lexis.com version]. Both the trial court and the appellate court ruled:

1) Bones did not establish a prima facie case of retaliatory discharge in violation of Kansas state law;

2) Bones' violation of Honeywell's attendance policy was a legitimate, non-retaliatory reason for Bones' discharge;

3) Bones did not provide the proper notice for leave under the FMLA;

4) Honeywell would have dismissed Bones regardless of her request for an FMLA leave because she failed to comply with its notification of absence policy;

5) Bones is not disabled within the meaning of the ADA;

6) Bones did not establish a prima facie case of retaliation under the ADA;  and

7) Bones' violation of Honeywell's attendance policy was a legitimate, non-retaliatory reason for Bones' termination, and such a reason was not pretext for retaliation in violation of the ADA.

6th Circuit new standard: The “but-for” standard is appropriate for ADA claims, not the “sole cause” standard.

Lewis v. Humboldt Acquisition Corporation, Inc., No. 09-6381 (6th Cir. 5/25/1); http://www.ca6.uscourts.gov/opinions.pdf/12a0155p-06.pdf [enhanced lexis.com version].   
SUTTON, Circuit Judge. When Susan Lewis filed this lawsuit in 2007, Title I of the Americans with Disabilities Act (ADA) prohibited discrimination “because of” the disability of an employee. 42 U.S.C. § 12112(a), Pub. L. No. 101-336, Title I, § 102, 104 Stat. 327, 331 (1990) (amended 1991). When it came time to present her ADA claim to a jury, each party urged the district court to put a different gloss on this language. The company asked the court to instruct the jury that Lewis could prevail only if the company’s decision to fire her was “sole[ly]” because of Lewis’s disability, a term that appears in the Rehabilitation Act but not in the ADA. Lewis asked the court to instruct the jury that she could prevail if her disability was “a motivating factor” in the company’s employment action, a phrase that appears in Title VII but not in the ADA. Consistent with the Supreme Court’s decision in Gross v. FBL Financial Services, 557 U.S. 167 (2009), we see no reason to insert the one addendum (“solely”) or the other (“a motivating factor”) into the ADA. As the district court’s jury instructions did not comply with all of these requirements, we reverse and grant Lewis a new trial.
[Setting things forth this way aided my understanding, and I hope it does for you.]

Title VII: gender, openly gay male employee, off duty activities, reduction in force (RIF) based on valid business purpose, adverse evaluations; plaintiff’s unsubstantiated allegations rather than potentially admissible opinion testimony, failure of proof of prima facie discrimination, no reverse discrimination, no pretext, summary judgment in favor of employer affirmed
Controlling law. This case was decided on vey specific facts, but might be of value to litigators in a similar set of circumstances. Accordingly, it is mentioned rather than briefed.

Larson v. United Air Lines, No. 11-1313 (10th Cir., 6/1/12); http://www.ca10.uscourts.gov/opinions/11/11-1313.pdf [enhanced lexis.com version].

This plaintiff’s claims were defeated because his testimony in material issues consisted of unsubstantiated allegations, rather than potentially admissible opinion testimony. As the appellate court noted:

“[u]nsubstantiated allegations carry no probative weight in summary judgment proceedings”; thus, to defeat a motion for summary judgment, “evidence, including testimony, must be based on more than mere speculation, conjecture, or surmise.” Bones v. Honeywell Int’l, Inc., 366 F.3d 869, 875–76 (10th Cir. 2004) (finding that plaintiff’s own speculation was not sufficient to defeat summary judgment); see also Hester v. BIC Corp., 225 F.3d 178, 185 (2d

Cir. 2000) (finding that “in an employment discrimination action, Rule 701(b) bars lay opinion testimony that amounts to a naked speculation concerning the motivation for a defendant’s adverse employment decision”
Privacy: social media, “shoulder surfing”, issue of coerced access to employee's Facebook posts; invasion of privacy, NJ Wiretapping Statute, federal Stored Communications Act (SCA)

Illustrative; not controlling law. As this area of employment law evolves, analyzing various cases may assist us in determining what might be persuasive reasoning for our NM and 10th Circuit jurisdiction. This is a New Jersey state trial court case, so it has limited binding authority, but every little bit helps as we grope our way through this tangled set of concepts with the tension of how much privacy to grant balanced against an employer’s need to know certain things about prospective employees and current employees, such as:

· employee privacy

· NLRA protected comment and concerted activity

· workplace safety

· fiscal safety

· trade disparagement

· trade secrets and confidentiality

· validity of employee claims against the employer
· comments that might adversely reflect on the employer
· . . . and many more concerns

First of all, “shoulder surfing” means an employer requires a perspective employee or a current employee (a “poster”) to log on to his or her social media site and then be ordered by the company employee to direct that person to call up whatever the company might want to look at.

Next, there is a difference between:

· an employer looking online at what has been publicly posted rather than
· what has been set by the poster as private and restricted access.
Was access voluntary allowed or essentially coerced?
Ehling v. Monmouth Ocean Hospital Service Cop., 11-cv-3305 (WJM) (D.N.J.; May 30, 2012); http://scholar.google.com/scholar_case?case=18320919796635627349&q=Ehling+v.+Monmouth+Ocean+Hospital+Service+Corp.&hl=en&as_sdt=2,32&as_vis=1; article at http://blog.ericgoldman.org/archives/2012/06/accessing_an_em.htm; article at http://www.delawareemploymentlawblog.com/2012/06/privacy-claim-for-employers-shoulder-surfing-of-employees-facebook-page.html.

Background:

· Deborah Ehling is a registered nurse and a paramedic who worked for Monmouth Ocean Hospital Service Corp., a non-profit hospital corporation.

· She was in union leadership.

· She alleged Monmouth engaged in a pattern of retaliatory conduct against her based on her activities and statements.

· She apparently maintained a Facebook account and was careful not to “friend” Monmouth management, although she was friends with many of her coworkers.

· In 2009 she posted comments about an incident in which an eighty-eight year old white supremacist opened fire at the Holocaust Museum in Washington, D.C., was wounded, and survived. She wrote:
· I want to say 2 things to the DC medics.
· 1. WHAT WERE YOU THINKING? And . . .

· 2. This was your opportunity to really make a difference. WTF!!!
· And to the other guards….go to target practice.
· Monmouth’s management did not have access to her Facebook post, but it requested asked another Monmouth employee to make her go online to her profile and posts while “in [a] supervisor’s presence” [hence, the shoulder surfing].

· Consequently, because of that and other allegedly retaliatory action by Monmouth, she sued on a variety of claims against Monmouth.

· Monmouth filed a motion to dismiss two counts in her complaint:
· the claim under New Jersey’s wiretapping and eavesdropping statute and
· the one for invasion of privacy.
Action by the trial court:

· NJ  Wiretapping Statute:
· Dismissed because New Jersey courts have construed the definition of “electronic storage” to cover only those messages that are “in the course of transmission or are backup to that course of transmission”.

· NJ case law interprets the statute not to cover communications that already have been received and are in “post-transmission storage”  because they were not intercepted while "in transmission".

· Invasion of Privacy:  The critical issue is whether she had a “reasonable expectation of privacy” about her Facebook postings under NJ law:

· The two essential elements of proof are:

1) Monmouth intruded on her solitude, seclusion or private affairs and 

2) the intrusion would be highly offensive to a reasonable person.
· The trial court noted that privacy for social networking posts is an “emerging, but underdeveloped” area of the law.
· The “spectrum of cases” is broad [see my comment above] :

· at one end there is clearly no expectation of privacy in material posted to an unprotected site that is accessible by anyone, and

· at the other end courts have recognized an expectation of privacy for password-protected on-line communications.
· Because there is no consistent approach for cases in between the two ends, , such as when someone makes statements to a “limited group” of people, such as their Facebook friends, these cases should be resolved on a case-by-case basis and the court concludes that plaintiff states a plausible claim for invasion of privacy.
· The federal Stored Communications Act (SCA): This issue is unclear, and 
Monmouth did not move to dismiss this claim.

About the best one can do is to recognize at least the factors outlined above under the introductory paragraph, plus, as always, being able to articulate a valid, legitimate business purpose for needing any such information, having consulted with competent legal counsel, having clear written notification in the application process and having provided the same to current employees, and things of that nature. This indicates that an employer recognizes its legal duties and rights, the employee’s legal rights and responsibilities, the need for fairness to all concerned, and above all – the employer wasn’t just snooping.]

Title VII, Pregnancy Act: ministerial exception; partial summary judgment; importance of proper documentation of motivation for adverse employment action
Illustrative; not controlling law. Though this case might seem clear as one qualifying for the ministerial exception to the anti- discrimination laws, it turned out that the actual motivation for firing this employee was open to determination by a jury. The lesson here is that religious motivations must be clear, religious principles must be clear and adequately communicated, and document must clearly state that the institution’s religious belief is the sole reason for the decision, and the institution must consistently enforce policies or practices relating to such beliefs, in order to effectively defend against discrimination claims based upon other protected categories. 

Hamilton v. Southland Christian School, No. 11-13696  (11th Cir.,  5/16/2); http://www.ca11.uscourts.gov/opinions/ops/201113696.pdf [enhanced lexis.com version];

Jarretta P. Hamilton, a woman of childbearing age was hired as a teacher at a small Christian school – here’s the timing:

· hired,

· became pregnant while single (not caused by the school),
· married,
· fired, and
· sued.
· Filed a charge of discrimination with the Equal Employment with EEOC

· Received a right-to-sue letter on May 4, 2010.

· Sued in federal district court against Southland asserting a claim of pregnancy discrimination under Title VII of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000e(k), 2000e-2(a)(1)–(2), and state law claims of marital status discrimination and invasion of privacy. After discovery Southland moved for summary judgment on all three claims. The trial court granted Southland’s motion on all three claims.

· On appeal, The Eleventh Circuit ruled that despite some evidence of religious motivation for the termination, the teacher’s claim should be decided by a jury because there was enough circumstantial evidence to raise a reasonable inference of pregnancy discrimination. Specifically:

· upon learning of the pregnancy (and before the school administrator learned that the situation involved a premarital conception), the administrator allegedly said that the school had “feared something like this would happen.”
· After learning it was a premarital pregnancy, the administrator was reportedly upset about both the premarital nature of the pregnancy and the need to find a replacement for the teacher.

· Although the administrator testified that he would not have fired the teacher if she had apologized for sinning, the teacher testified that she had apologized and had told the administrator that she was remorseful and contrite for her sins.

· Based on this evidence, it held that a jury could reasonably conclude that the school had actually fired Hamilton because she became pregnant, rather than because of the premarital pregnancy, and thus the case could proceed to trial. 

FLSA: April 2011 tipping regulation effective 5/5/11, explanatory case and article
Controlling law. This federal trial court case provides important information about controlling law for hospitality employers concerning final rules on tipping and relation to the federal minimum wage requirements.

National Restaurant Association, et al., v. Hilda L. Solis, Secretary, U.S. Department of Labor, et al., Civil Action No. 11-1116 (ABJ) (D.D.C., 5/29/12); 

http://docs.justia.com/cases/federal/district-courts/district-of-columbia/dcdce/1:2011cv01116/148701/32/0.pdf?1338409702  [enhanced lexis.com version]; article at http://www.fordharrison.com/shownews.aspx?show=8343.

Title VII: failure to rehire, racial discrimination, retaliation; summary judgment in favor of employer; evidence, McDonnell Douglas test; failure to exhaust administrative remedies
Controlling law. This case renews two important factors:

1) how the McDonnell Douglas evidence test operates, and

the importance of a claimant’s failure to exhaust administrative remedies by raising for the first in litigation a claim not asserted in the EEOC agency stageThis claimant represented himself pro se, i.e., without an attorney. He lost his discrimination claim on summary judgment, which provides a clue about the merits of his discrimination claim. Concerning his retaliation claim, the appellate court sent the case back to the trial court to properly dismiss it because he hadn’t claimed retaliation in his EEOC filing. All in all, one wonders if an attorney would take this case to properly amend or file it anew to try again, considering this set of facts.]
Morris v. Cabela’s Wholesale, Inc., No. 11-3313 (10th Cir., 5/29/12); http://www.ca10.uscourts.gov/opinions/11/11-3313.pdf; [enhanced lexis.com version].

Initial events:

· Cabela’s is a retailer of hunting, fishing, and other outdoor gear.

· Morris worked at a Cabela’s as a receiving associate from November 2, 2009, until February 4, 2010, when he was discharged.

· On January 30, 2010, Morris triggered an emergency alarm when he opened an employee entrance door to take an unauthorized smoke break.

· Morris did not confess to setting off the alarm, and an investigation was launched during which Morris and several other employees were interviewed.
· Although he initially denied knowing why the alarm sounded, Morris confessed to triggering the alarm after learning that Cabela’s security cameras probably recorded the incident.

· At the end of the interview, Morris agreed to write a statement about his involvement. In the statement, he admitted to opening the alarmed door to smoke a cigarette and apologized for not speaking up.
· Human resources determined that Morris’ actions violated several company policies of which he was aware and terminated his employment.

events:

· Four days later, Morris filed a racial discrimination charge with the Equal Employment

· Opportunity Commission (“EEOC”), alleging that Cabela’s fired him because he is black.
· In September 2010, Morris applied for another position with Cabela’s.

· Some weeks later, the hiring manager told Morris that he had filled the open positions with individuals he believed to be better applicants.
EEOC subsequently issued a right-to-sue letter for Morris’ racial discrimination claimlitigation:

· Having received a right-to-sue letter, Morris filed  lawsuit alleging that Cabela’s had terminated his employment because of his race and that it did not rehire him in retaliation for filing an EEOC charge.

· Cabela’s moved for summary judgment on these grounds:

1) it had discharged Morris because he violated company policies when he set off the alarmed door, took an unauthorized smoke break, and (initially) denied knowing why the alarm was triggered, and

2) also asserted that Morris’ retaliatory failure-to-rehire claim must be dismissed because he did not exhaust this claim by filing a new EEOC charge regarding it.
· Cabela’s did not dispute, for summary judgment purposes, that Morris established a prima facie case of racial discrimination, and the district court therefore assumed, without deciding, that Morris satisfied this initial requirement of the McDonnell Douglas Corp. v. Green burden-shifting framework:

1) The plaintiff (employee) must first establish a prima facie case of discrimination. 

2) The defendant (employer) must produce evidence of a legitimate non-discriminatory reason for its actions. If this occurs, then the presumption of discrimination dissipates.

The plaintiff must then present facts to show an inference of discrimination. The plaintiff may do so either by showing that the defendant’s explanation is insufficient and only a pretext for discrimination or by otherwise proving that the defendant's actions used one of the listed unlawful discriminatory parametersdecision:

· As to discrimination, the appellate court made the same assumption.

· It noted that the district court further concluded that Morris failed to overcome the legitimate nondiscriminatory reason offered by Cabela’s for his termination, specifically, that Morris had no evidence to demonstrate that Cabela’s non-discriminatory reason for his termination was pretextual.
1) He asserted that Cabela’s unlawfully terminated his employment based on his race; treated him differently than it treated white workers; and did not support its motion for summary judgment by failing to cite to any admissible record evidence, as required by the trial court rules and the appellate rules.

2) Additionally, he does not dispute that he was aware of and subject to the company policies relied upon by Cabela’s in deciding to terminate his employment.

· As to retaliation, the appellate court found that the district court also correctly determined that Morris’ retaliatory failure-to-rehire claim must be dismissed because he never filed a retaliation charge with the EEOC because “[E]xhaustion of administrative remedies is a jurisdictional prerequisite to a Title VII suit.” [Note: Initial screening of administrative claims is a “traffic control” device to help ensure that only cases based on probable cause of discrimination are litigated in the court system – a sort of “weeding out” process.]
1) Morris thus failed to meet this jurisdictional prerequisite.
2) However, the district court erred by deciding this claim on jurisdictional grounds and then dismissing it on the merits, and the appellate court remanded [returned] the case to the district court to dismiss this claim without prejudice for the limited purpose of correcting this error. [Note: Essentially, that means the case was dismissed inconclusively. There may have been missing evidence or procedural requirements not met, and therefore the case could potentially be brought before the court again by the parties involved.]
action: EEOC may not be required to disclose possibility of class action before filing class action court action for alleged FMLA and ADA violations, alleged inflexible leave policy
Illustrative; not controlling law. This 7th Circuit case primarily is of interest to litigators, so it will not be briefed. Basically, though, the issue is about an allegedly inflexible leave policy and possible FMLA and ADA violations for failing to provide reasonable accommodations by terminating the disabled employees after exhausting 12 weeks of FMLA leave and refusing to re-hire employees after they were released to return to work. EEOC v. Union Road Towing, Inc., No. 10-cv-06259 (N.D. Ill.); see EEOC news release at http://www.eeoc.gov/eeoc/newsroom/release/9-30-10j.cfm, and Franczek Radelet law firm article at http://www.franczek.com/frontcenter-EEOC_Class_Action_Lawsuit_Union_Road_Towing.html.

This involves the Chicago EEOC office, and the reasoning of the trial and appellate courts may provide persuasive authority for other federal circuits. The interaction of FMLA and ADA presents series issues that have been discussed in case previously briefed in this database and that are retained below.

FMLA: absence, claimed need to care for parent with prostate cancer, investigation or deposition of parent, no need for care, employment terminated, no FMLA protection

Illustrative; not controlling law. In some cases of absence for claimed FMLA rights, a critical issue in is whether care for another is actually necessary. If not, then FMLA protection does not apply.
Miller v. State of Nebraska, et al., 11-2551 (8th Cir., 4/16/12, unpublished); http://www.ca8.uscourts.gov/opns/opFrame.html - search case number – or look for 112551U.pdf; 
http://www.leagle.com/xmlResult.aspx?xmldoc=In%20FCO%2020120416124.xml&docbase=CSLWAR3-2007-CURR [enhanced lexis.com version].

As summarized by the appellate court [with some minor editing for clarity]:

· David E. Miller worked for the Nebraska Department of Economic Development ("NDED") from 1986 until his discharge in June 2007.

· Miller's father, Richard, was diagnosed with prostate cancer in 2005 and with stage IV terminal lung cancer in 2006.

· David regularly obtained leave from work to attend Richard's medical appointments throughout 2005 and 2006.

· On April 5, 2007, Douglas Fiedler, M.D., Richard's pulmonologist, predicted that Richard had a sixty- to ninety-day life expectancy and recommended that the family look into hospice care.

· Soon thereafter, Miller and Richard began to disagree on how to proceed with Richard's care.

· It is undisputed that Miller stopped attending Richard's medical appointments beginning on April 17, but Miller subsequently missed at least twenty-three days of work during April and May 2007, frequently with little or no explanation.

· On June 15, NDED terminated Miller's employment, citing his unexcused absences.
· Miller contested the termination through a collective bargaining agreement grievance process, explaining that he suffered a "complete physical and mental breakdown" beginning on April 17 from dealing with his father's medical condition.

· After an arbitrator rejected his wrongful discharge grievance, Miller brought this lawsuit for interference and retaliation in violation of the Family and Medical Leave Act ("FMLA"), 29 U.S.C. § 2601 et seq., alleging that he was absent to care for Richard.
· Concluding that no reasonable jury could find that Richard was unable to care for his own needs or that Miller used his absences to provide Richard with necessary care, the district court granted NDED's motion for summary judgment.

Additional information:

· During preparation for trial on his FMLA leave claim, depositions were taken of the father's longtime companion and her daughter, who testified that Richard could take care of the day-to-day requirements of life, such as brushing his teeth, dressing himself, using the telephone and shopping for groceries.

· Also, the court noted that Richard “operated a motor vehicle, attended social functions and church services, went to restaurants and even danced.” 
· Based on this information, the Eighth Circuit Court of Appeals affirmed the dismissal order of the trial court.
objectionable conduct, union campaign, nature and quality of evidence; reminder to NLRB to follow its own precedents
Illustrative; not controlling law. Frequently, there is a question of what is objectionable conduct during a union campaign. Human nature being what it is, often imaginative and creative, union activities present puzzling and difficult questions, so a detailed and well analyzed appellate opinion is a valuable perspective, especially from the highly respected D.C. Circuit. Litigators should read the full opinion for all of the details.
Trump Plaza Hotel & Casino v. NLRB, No. 10-1412 (D.C. Cir., 5/11/12); http://www.cadc.uscourts.gov/internet/opinions.nsf/43334B3DBD35FAE6852579FB004DB0E6/$file/10-1412-1373254.pdf; http://www.laborrelationscounsel.com/TrumpPlazaVsNLRB.pdf [enhanced lexis.com version].

Essentially, the D.C. Circuit reversed an NLRB ruling that had rejected an employer’s challenge to election results based on alleged improper conduct by a union attempting to organize casino dealers. 
As summarized by the court by Circuit Judge Karen Lecraft Henderson:

Petitioner Trump Plaza Hotel and Casino (Trump Plaza) seeks review of an order of the National Labor Relations Board (Board, NLRB), in which order the Board concluded that Trump Plaza violated section 8(a)(5) and (1) of the National Labor Relations Act (NLRA), 29 U.S.C. § 158(a)(1), (5), by refusing to bargain with the International Union, United Automobile, Aerospace and Agricultural Implement Workers of America, AFL-CIO (Union). See Trump Plaza Assocs., 356 N.L.R.B. No. 53, 2010 WL 5089764 (Dec. 13, 2010). Trump Plaza concedes that it refused to bargain with the Union but claims that the Board erred in certifying the Union. The Board cross-applied for enforcement. For the reasons set forth below, we grant Trump Plaza’s petition and vacate the Board’s order. 
Background:

· The casino dealers voted 324-149 in March 2007 to be represented by the United Auto Workers Union.

· The employer filed objections to the election based on alleging that union tactics interfered with the results:

· in particular, the union’s prominent use of state and federal legislators in campaign propaganda, which included a letter of support and leaflet signed by numerous public officials, some sixty or more of which were state legislators.

· that letter was distributed and posted on the union’s website.

· six days before the election a “mock card check” ceremony was held during three public officials, state and federal legislators, signed a “certification of majority status” indicating that:

· the officials had conducted a review of signed authorization cards and,

· “in accordance with NLRB rules,” had determined the union to be the majority representative of the dealers, and

· the poster-sized “certification” was shown at a “ceremony” broadcasted on a local NBC area affiliated station in which a large percentage of the voting employees resided and worked, though there was no specific evidence regarding how many actually viewed the broadcast, a couple of newspapers also covered the rally, and later the union posted and distributed copies of the “certification” to members.

· In its challenge to these tactics, the employer alleged that they interfered with employee free choice by conveying that:
· the union had already been certified, and therefore an election would be meaningless; and

· the government, including the NLRB, endorsed the union in the election.

The NLRB rejected these arguments, finding that “reasonable voters” would not have construed the union’s propaganda that way, and it emphasized that concerning the mock card check that there was minimal evidence that many voters were actually aware of ceremony because of the absence of “wide dissemination” of the message, as well as the large union margin of victoryopinion:

· First, it rejected the employer’s contention that public officials’ involvement tainted the election, because it found that governmental involvement in an election, including public officials’ endorsement of a party to an election, was not in and of itself objectionable conduct unless either it tended to create an atmosphere of fear and coercion or was indicative of support by the NLRB for one party or the other.

· Second, it sustained the employer’s challenge to the NLRB’s holding regarding the mock card check, ruling that the Board departed from its own precedent when it determined the message had not been widely disseminated. It found that the NLRB appeared to erroneously require “direct evidence” of dissemination of the allegedly unlawful statements, which standard was too strict and inconsistent with prior Board precedent – a “direct evidence” requirement would effectively require a party to inquire of each employee whether he or she was aware of the offending conduct. Focus of the court:

· several dealers attended the mock card check ceremony,

· the ceremony was widely publicized both on television and in print media in the market where voting employees lived and worked, and
· the “certification” was distributed by the union and posted at the union hall. The court noted that “given the substantial media coverage” of the mock card check, it “blinks reality” to suggest the message was not “widely disseminated” to voting employees.

· It also found that the NLRB’s emphasis on lack of dissemination and the wide vote margin was inconsistent with prior precedent, which also focused on the “severity” of the objectionable conduct.
Accordingly, the case was remanded [returned) to the NLRB to assess the severity of the card check ceremony and a footnote . . .

· strongly suggested that the conduct was objectionable, and

· further required the Board to re-assess the dissemination findings in light of its prior precedent.

Title VII: refusal to rehire, concerns about negative work and behavior history of teacher and coach, negative teacher evaluations, reported inappropriate behavior with students

Controlling law. Legitimate concerns of the school district about negative teacher evaluations and reported inappropriate behavior with students were sufficient reasons for refusing to rehire a coach and teacher. The plaintiff failed to produce evidence of illegal discrimination and failed to show that the decision not to rehire was based on anything other than his past poor performance.

Brown v.Unified School District No. 501, No. 11-3170 (10th Cir., 2/1/12);  2012 U.S. App. LEXIS 1815; http://federal-circuits.vlex.com/vid/brown-v-unified-school-dist-349425542; http://www.ca10.uscourts.gov/opinions/11/11-3170.pdf [enhanced lexis.com version].

Mark Brown, African-American, alleged illegal discrimination motivated the decision of the school board for refusing to rehire him after he had quit, moved away elsewhere to work, and then moved back and reapplied for employment. He claimed racial hatred was the reason he wasn’t rehired. He lost in the trial court on summary judgment, and the appellate court affirmed that ruling:

We conclude that Mr. Brown failed to establish that the School District’s proffered legitimate, nondiscriminatory reasons for refusing to rehire him were pretextual. Accordingly, the district court properly granted summary judgment on the race-discrimination claim.

The employer’s decision was made by Dr. Kevin Singer, whose task was to determine Brown’s qualifications. Singer testified he did not consider race, nor did Brown present any evidence that Singer considered anything other than his qualifications. After reviewing Brown’s personnel file, which contained numerous negative documents, Singer concluded there were numerous factors, such as negative work and behavior history of teacher and coach, negative teacher evaluations, reported inappropriate behavior with students that raised valid concerns about him working in the school district as a teacher and/or coach. Apparently some school board members had made some damaging remarks about Brown, but they were not involved in the decision.

WCA: Sole proprietor must have workers’ compensation coverage, statutory construction

Controlling law. If you have a client in the construction industry, here’s some important news; if not just disregard this unique case.

http://www.nmcompcomm.us/nmcases/NMCA/2012/12ca-033.pdf [enhanced lexis.com version].

Title VII: internal investigation, “participation clause” anti-retaliation protection; liability standards for retaliation and sexual harassment

Illustrative; not controlling law. The 2nd Circuit held:

· an employee conducting an internal investigation into harassment complaints is not protected by the “participation clause” of the anti-retaliation provision of Title VII of the Civil Rights Act, and

· an employer is strictly liable under Title VII for sexual harassment committed by a senior executive who is a proxy or alter ego for the employer.

For these reasons it affirmed summary judgment for the employer and its principals on a human resources director’s Title VII retaliation claim, and it upheld a jury verdict against the employer for sexual harassment committed by the employer’s Vice President.
Human resources practitioners may be wise to consider discussing this case with legal counsel for guidance about how to proceed with internal investigations without losing Title VII protection.

Townsend v. Benjamin Enters. Inc., No. 09-197-cv (2nd  Cir., 5/9/12); http://www.ca2.uscourts.gov/decisions/isysquery/22673ece-eb0c-4728-b2df-f118dae0a799/1/doc/09-0197_complete_opn.pdf#xml=http://www.ca2.uscourts.gov/decisions/isysquery/22673ece-eb0c-4728-b2df-f118dae0a799/1/hilite/ [enhanced lexis.com version].

Background:
· Karlean Grey-Allen was the Human Resources Director for Benjamin Enterprises, Inc. (BEI).

· A BEI employee, Martha Townsend, complained that BEI’s Vice President, Hugh Benjamin had been sexually harassing her.

· Grey-Allen began an internal investigation of the allegations.
· Before Grey-Allen could complete the internal investigation, she was fired by BEI’s president Michelle Benjamin (and Hugh Benjamin’s wife), because she felt Grey-Allen’s discussion with an outside consultant about Townsend’s sexual harassment allegations was inappropriate.
Townsend quit BEI and made sexual harassment and constructive discharge claims under Title VII and the New York State Human Rights Law against BEI, Michelle Benjamin and Hugh Benjamin, as well as a claim for battery under New York common law against Hugh Benjamin. Grey-Allen asserted a claim for retaliatory discharge under Title VII and the NYSHRL against BEI and the Benjamins:

· Pre-charge “participation” in internal investigation is not protected under title VII:
· Grey-Allen challenged the district court’s pre-trial dismissal of her Title VII retaliation claim, on the ground that because participation in internal investigations is integral to Title VII’s goals, it should be deemed protected activity.

· In rejecting her contention, the appellate court based its reasoning on the plain language of the statute and affirmed the district court’s dismissal of Grey-Allen’s retaliation claim.

· Title VII’s prohibition against retaliation contains an “opposition” clause and a “participation” clause.  Section 704(a) makes it unlawful for an employer to retaliate against an individual “because he has opposed any practice made an unlawful employment practice by this subchapter, or because he has made a charge, testified, assisted, or participated in any manner in an investigation, proceeding, or hearing under this subchapter.”  42 U.S.C. § 2000e-3(a), which is referenced in the statute and describes the Equal Employment Opportunity Commission’s powers and procedures. Based on this, the appellate court held that participation in an internal employer investigation unconnected with a formal EEOC proceeding does not qualify as protected activity under the participation clause.

· However, the court cautioned that it was not deciding whether participation in an internal investigation after the filing of a formal charge with the EEOC would be protected under the participation clause.
· Further, it also noted that Grey-Allen conceded that she did not know whether Townsend’s allegations of harassment were true and, thus, lacked a good-faith belief that discriminatory action had occurred. Without a good-faith belief, she could not claim she engaged in protected activity under the opposition clause of Title VII. [But note that in Crawford v. Metropolitan Government of Nashville & Davidson Cty, 555 U.S. 271 (2009), the U.S. Supreme Court adopted an expansive interpretation of the opposition clause holding that it is broad enough to protect an employee who speaks out about discrimination when answering questions during an employer’s internal investigation, even if the employee did not initiate the complaint.]

· Automatic liability for conduct of employer’s proxy or alter ego:
· The defendants appealed the district court’s decision to reject BEI’s reliance on the Faragher/Ellerth affirmative defense, which allows an employer to avoid vicarious liability for a hostile work environment created by a supervisor. In order to be able to successfully raise that defense, an employer must not take a tangible employment action against the plaintiff and must demonstrate that:
· (i) the employer exercised reasonable care to prevent and correct promptly any sexually harassing behavior; and

· (ii) the plaintiff-employee unreasonably failed to take advantage of any preventive or corrective opportunities provided by the employer or to avoid harm otherwise.
· Thus, the appellate court affirmed the district court’s rejection of the defendants’ argument, because the Faragher/Ellerth affirmative defense is unavailable when the supervisor in question is the employer's proxy or alter ego.  In that case, liability for the harasser’s conduct is automatically imputed to the employer, regardless of whether the employer approved of the conduct.  An individual's mere status as a supervisor with the power to hire or fire is not sufficient to qualify that individual an alter ego of an employer.  A supervisor is of sufficiently high rank to qualify as an employer's proxy or alter ego when the supervisor is a president, owner, proprietor, partner, corporate officer, or otherwise highly positioned in the management hierarchy. In applying that law to the facts, the appellate court found that a reasonable jury could have concluded that Hugh Benjamin was BEI’s alter ego:

· He was BEI’s only corporate Vice President, operating as second-in-command, with a position immediately below Michelle Benjamin in the corporate hierarchy.

· Also, he was a corporate shareholder with a financial stake in BEI.
· And, he exercised a significant degree of control over corporate affairs, as demonstrated by his collaboration with Michelle Benjamin on corporate decisions, including hiring, and by the fact that supervisors and managers in the field reported to him directly.

NM HRA: Minnesota state law, sexual harassment definition

Illustrative; not controlling law. Why is a Minnesota case possibly of interest here in New Mexico? Because the MN HRA is very similar to the NM HRA, and this case might provide persuasive reasoning here in our state jurisdiction. This case primarily is of interest to litigators, it may have no persuasive value at all, so it will not be briefed – this is more of a “heads-up” than a warning.

2011 Minn. App. Unpub. LEXIS 104  
LaMont v. Independent School District #728; No. A100543 (5/16/12);    http://law.justia.com/cases/minnesota/supreme-court/2012/a10-543.html  [enhanced lexis.com version].

FMLA: employer’s attendance policies were not superseded by the Act

Illustrative; not controlling law. In most instances, employees on FMLA leave must comply with company attendance policies.

Pellegrino v. Communications Workers of America, AFL-CIO, CLC, No.11-2639 (3rd Cir., 4/19/12); http://www.ca3.uscourts.gov/opinarch/112639np.pdf [enhanced lexis.com version].
FLSA: Rule 23 class action claim and FLSA opt-in provision are not incompatible in the same lawsuit
Illustrative; not controlling law. This 3rd Circuit case aligns it with the 2nd, 7th, 9th and D.C Circuits in holding that there is no "inherent incompatibility" between the FLSA and Rule 23, and it was within the trial court's discretion to administer parallel claims.

[Note: Commentators have written that because the ADEA incorporates the class procedures of the FLSA, this 3d Circuit's opinion also may provide persuasive authority parallel ADEA and Rule 23 class actions in age-discrimination claims.]

Knepper v. Rite Aid, Nos. 11-1684 and 11-1685 (3rd Cir., 3/27/12); http://www.ca3.uscourts.gov/opinarch/111684p.pdf [enhanced lexis.com version].

Title VII: transgender claims, EEOC adopted reasoning of Justice Scalia in Oncale v. Sundowner Offshore Services Inc.

Illustrative; not controlling law – but something to think about as possible persuasive reasoning in other cases. The EEOC deals with federal employees’ claims under an administrative procedure that differs from the typical one in most other situations. Interestingly, the EEOC cited Justice Scalia’s reasoning in Oncale v. Sundowner Offshore Services Inc., 523 U.S. 75 (1998); http://www.law.cornell.edu/supct/html/96-568.ZO.html [enhanced lexis.com version].
Macy v. Eric Holder, Agency No. ATF-2011-00751; http://www.scribd.com/doc/90910497/EEOC-Ruling [enhanced lexis.com version].

A transgender woman applied to be an agent with the Bureau of Alcohol, Tobacco, Firearms and Explosives (ATF), and she was informed she was qualified – until she told ATF of her transgender status. ATF  didn’t consider transgender status to be a protected classification and reversed its decision. When Title VII was passed, transgender probably was not considered. However, Oncale may have changed that, because the EEOC decided differently, citing Justice Scalia:

. . . But statutory prohibitions often go beyond the principal evil [they were passed to combat] to cover reasonably comparable evils, and it is ultimately the provisions of our laws rather than the principal concerns of our legislators by which we are governed. Title VII prohibits 'discrimination . . . because of . . . sex' in the 'terms' or 'conditions' of employment. Our holding that this includes sexual harassment must extend to sexual harassment of any kind that meets the statutory requirements.

Further, stated the EEOC in its decision, if an employer took an adverse action against an applicant or employee because he or she converted from Christianity to Buddhism, then the action would be because of religion, and thus unlawful. Thus, EEOC sent the case back to the ATF for investigation of this new protected classification in employment law.

With this in mind, transgender considerations need to be made. That is already the situation in New Mexico because under its Human Rights Act, employers with 15 or more employees are subject to these anti discrimination provisions:

· sexual orientation (= heterosexuality, homosexuality or bisexuality – either actual or perceived), and

· gender identity (= person's self-perception or perception by others as identity as male/female based on appearance, behavior or physical characteristics either in accord with or opposed to physical anatomy, chromosomal sex, or birth sex).

arbitration agreement, class action, collective actions
Illustrative; not controlling law. The issue was who decides on whether a class action can proceed in an arbitration agreement case – arbitrator or judge? Disagreement abounds, so litigators likely will to read this article and the appellate court decision for additional discussion and ideas.

v. Florida Metro University, Inc., No. 11-50509 (5th Cir., 5/8/12); http://www.ca5.uscourts.gov/opinions%5Cpub%5C11/11-50509-CV0.wpd.pdf; article at http://employerslawyer.blogspot.com/2012/05/5th-circuit-dashes-class-action-in.html [enhanced lexis.com version].
ADA: users of medical marijuana not protected by ADA
Illustrative; not controlling law. Though not controlling law, the reasoning might be found persuasive by other federal courts. What make this decision convincing is that the ADA is a federal law, and under federal drug laws marijuana is still illegal. 

James v. City of Costa Mesa, No. 10–55769 (9th Cir., 5/21/12); http://www.ca9.uscourts.gov/datastore/opinions/2012/05/21/10-55769.pdf; [enhanced lexis.com version].

In 2-1 decision, the 9th Circuit Court of Appeals held the ADA excludes from coverage current illegal drug users and that "illegal" includes marijuana use is unlawful under federal law, even though that would be lawful in California:
We hold that doctor-recommended marijuana use permitted by state law, but prohibited by federal law, is an illegal use of drugs for purposes of the ADA, and that the plaintiffs' federally proscribed medical marijuana use therefore brings them within the ADA's illegal drug exclusion. This conclusion is not altered by recent congressional actions allowing the implementation of the District of Columbia's local medical marijuana initiative.

[Note: In 2008, the California Supreme Court held in Ross v. Ragingwire Telecomm. Inc. that the California Fair Employment and Housing Act does not protect current users of medical marijuana.]

Title VII: EEOC and transgender claims

these URL links for recent developments in this area of the law as of May 2012: http://www.eeoc.gov/decisions/0120120821%20Macy%20v%20DOJ%20ATF.txt; article - http://www.constangy.com/communications-401.html.

NM Public Sector: State Personnel Board, disciplinary action, employer’s policies, termination of employment for same offense, significantly different treatment, sufficient evidence of justification for difference; administrative law and procedure: administrative appeal; judicial review; scope of review; and standard of review

Controlling law. Two public employees were treated differently for a DWI arrest or conviction, but the justification offered by the employer for the disparate treatment was sufficient to meet the requirements of previous case law.

Sais v. New Mexico Department of Corrections, No. 32,776, 2012-NMSC-009 (original proceeding on certiorari, 3/22/12).
Richard C. Bosson, Justice:

{1} This Court has previously established the principle that when an employer disciplines two public employees, arrested or convicted of driving while intoxicated (DWI), in a significantly different manner yet based on substantially similar conduct, the employer owes a legal duty to explain that difference satisfactorily with evidence in the record. If not, the court will reverse the action taken as arbitrary and capricious. See In re Termination of Kibbe, 2000-NMSC-006, ¶¶ 14-19, 128 N.M. 629, 996 P.2d 419. The present case offers this Court an additional opportunity to apply and amplify the principles we articulated over twelve years ago in Kibbe. In doing so, we conclude that the employer here, unlike Kibbe, did place substantial evidence in the record to justify the action taken and to explain any alleged differences in the treatment of other employees. Accordingly, we reverse the decision of the district court and uphold the State Personnel Board. 

ADA: disabling heart condition, direct threat to safety, regarded as disabled, unable to perform essential functions, not a qualified individual with a disability (QIWAD), restriction on placement, reasonable accommodation, no discrimination

Illustrative; not controlling law. This worker’s heart condition posed a direct threat to workplace safety. A QIWAD must be able to perform the essential functions of the job, and the disabling condition must not pose a threat to safety in the workplace.

· ADA regulations define a “direct threat” as “a significant risk of substantial harm to the health and safety of the individual or others that cannot be eliminated by reasonable accommodation.” 
· Evidence of a “direct threat” must be based on “a reasonable medical judgment that relies on the most current medical knowledge and/or on the best available objective evidence.”

· Whether an individual poses a direct threat includes consideration of the factors:

· duration of the risk,

· the nature and severity of the potential harm,

· the likelihood that the potential harm will occur, and
· how imminent is the potential harm?

· Accommodations requested must be reasonable and not unduly burdensome to the employer.
This case illustrates the value of a knowledgeable company engaged in good business practices in handling this kind of situation, and that courts recognize those efforts to do the right thing both for the individual employee under the anti-discrimination laws and for the other employees under the safe workplace laws.
Wurzel v. Whirlpool Corp., No. 10-3629 (6th Cir., 4/27/12); http://www.ca6.uscourts.gov/opinions.pdf/12a0446n-06.pdf [enhanced lexis.com version].
Background: Brian Wurzel began working for Whirlpool Corp. in 1983 as a materials handler.
· In 2003 he began complaining of chest pains.

· In 2007 he was diagnosed with Prinzmetal’s angina, a condition of coronary artery spasms causing chest tightness, shortness of breath, dizziness, and fatigue.

· Medically cleared to return to his job as a forklift driver, he began having angina spasms at work in March 2008.

· As of February 2009 he had experienced at least eleven spasm incidents at work.

· Most of them required treatment at the plant’s emergency room.
· According to court records, during one incident he was found doubled-over and “ready to pass out.”

· At the time of his first heart spasm, the plant physician expressed concerns for his safety and others if he ever became incapacitated while operating machinery.
· He had a clean driving record and assurances from his cardiologists that he posed no greater threat of sudden incapacitation than any other angina patient,

· But the plant physician prohibited him from driving a forklift, and he was subsequently reassigned to a temporary position in the plant’s unit of gatekeepers and tollkeepers.
· In October 2008 he accepted a permanent job in the paint department, which required rotating through a series of tasks, one of which was working with or around a “low-hanging” overhead conveyor line.
· Another angina spasm attack resulted in the plant physician referring him for an independent medical examination, which was performed in November 2008.
· Court records show that he had not been fully truthful either with his cardiologists or with the independent medical examiner about the extent of his condition.
· He was permitted to return to the paint department in December 2008, and in January 2009 he experienced three angina spasms at work. Based on these incidents, information from the plant physician, and the fact that Wurzel worked around heavy machinery and occasionally was out of the sight of other employees, the independent medical examiner reversed his opinion and concluded that he should not be permitted to work either alone or near moving machinery.
· He took sick leave.
· In August 2009  the company conducted a “restriction review” to evaluate the situation of his job in the paint department, and it concluded he was not qualified for it because he could not work alone or near moving machinery, both of which were essential requirements of the job. Based on this, he was told he could bid on any other job in the plant that conformed with his work restrictions.

· He remained on leave, during which he used up twenty-six 26 weeks of paid leave and then took unpaid leave. He eventually returned to work in March 2010, claiming he had been spasm-free for the previous six months.

His ADA claim for “being regarded as disabled” was dismissed in the trial court by granting summary judgment in favor of the employer. The appellate court affirmed that order and judgment, reasoning:

· The employer’s plant has 2,500 employees and six operating assembly lines, all of which use moving machinery in a workplace that requires extreme care:

· Workers operate presses, drills, cutting machinery, and numerous vehicles (including forklifts).

· Forklifts and pedestrians travel the plant’s shared space, with only painted lines to separate them.
· Wurzel acknowledged in his deposition  that there was no way of knowing when his medical condition might flare up, whether it would cause an artery spasm, or how long it would last.
· Thus, the appellate court concluded:

· The employer had utilized the most current medical knowledge to reach a reasonable medical judgment that he posed a direct threat to workplace safety.

· His claim was based on “being regarded as disabled”, so under the ADA the employer was not required reasonably accommodate him, but the appellate court nonetheless concluded that the employer had engaged in a non-discriminatory process to determine the threat posed and, based on the best data available, had made an objective decision regarding his job-related abilities. 

NLRA: deposition questions concerning employees' union activity, NLRA Section 8(a)(1) violations, conflict with Federal Rules of Civil Procedure (FRCP) scope of discovery rules
Controlling law. Primarily of interest to litigators, this case needs to be read by them in detail for how the NLRA may supersede the FRCP scope of discovery rules.
Century Restaurant and Buffet, Inc., d/b/a Best Century Buffet, Inc. and Century Buffet Grill, LLC and 318 Restaurant Workers’ Union. Case 22–CA–029242, NLRB @@ (3/27/12); 358 NLRB No. 23; Century Restaurant and Buffet, Inc. [enhanced lexis.com version]  
Upset about:

· side work they had to perform,

· tip-sharing with their manager, and

· having to pay for their transportation to work each day,

several wait staff employees met with a union representative about these matters. At that time the union did not represent them, but the union representative agreed to locate an attorney to help them with their wage and hour concerns. As a result of consulting with legal counsel, three of the employees filed a federal lawsuit alleging violations of the Fair Labor Standards Act and the New Jersey Wage and Hour Law.

About a couple of months later the union filed a representation petition seeking an election for a unit of wait staff employees, and union representatives and the employer agreed on terms for a withdrawal of the representation petition, and the employer recognized the union as the representative of the wait staff employees. However, they did not agree to dismiss the federal lawsuit as one of the terms, and the parties moved forward with the lawsuit and scheduled depositions of the employee plaintiffs. 

During the depositions, the restaurant’s counsel asked the employees these questions:

· whether they were members of the union;

· when they became members of the union;

· whether each of the other plaintiffs were union members;

· whether they spoke to other union members about the litigation;

· whether they attended union protests on a weekly basis; and

· whether they had any agreements with the union related to the outcome of the litigation.

The union filed an unfair labor practice charge, alleging that such questions violated the NLRA, and this NLRB order and decision resulted, which dealt with the cases of Guess?, Inc., 339 NLRB 432 (2003) and Chinese Daily News, 353 NLRB 613 (2008):

· Guess? required a three-part test to determine if deposition questions are unlawful

1) whether the questions are relevant to the underlying litigation;

2) if relevant, whether the questions have an illegal objective; and

3) if relevant and without an illegal objective, whether the employer’s interest in obtaining the information outweighs the employees’ confidentiality interests under Section 7 of the Act.

· Century Restaurant and Buffet required of employers that even when they voluntarily recognize a union they may violate the NLRA by asking employees about their union activity directly or indirectly via counsel through otherwise permissible questions in a separate legal proceeding.

“Stigma-plus claim”:  government employee accused of improper conduct by juvenile patient, independent law enforcement investigation concluded no basis for charges, access to state database, lack of evidence of false statement against employee 
Controlling law. Here is an interesting legal theory, one I had not known of previously. A “stigma-plus” claim is a legal theory that requires a plaintiff to prove, among other things:

1) that the government made a statement about him or her,
2) that is sufficiently derogatory to injure his or her reputation,
3) that is capable of being proved false, and

4) that he or she asserts is false.

Meacham v. Church, et al., No. 11-4161 (10th Cir., 5/4/12); http://www.ca10.uscourts.gov/opinions/11/11-4161.pdf [enhanced lexis.com version]..

Judgment for the defendants by the trial court was affirmed by the appellate court because the plaintiff failed to prove that his supervisor had made a false statement of fact that ultimately lead to the adverse employment action of terminating of his employment. The chronology is somewhat more involved than this description, but as a practical matter, that’s the important practical result of the case – a failure of proof of a required element of the legal theory upon which his case is based. Here is the URL link to the federal district court order for those interested in more details: http://ut.findacase.com/research/wfrmDocViewer.aspx/xq/fac.20100419_0000268.DUT.htm/qx [enhanced lexis.com version]. .

PERA: public sector employees; collective bargaining; ordinances, statutory interpretation

Controlling law. Does the grandfather clause of the Public Employee Bargaining Act apply to the City of Albuquerque Labor-Management Relations Ordinance as it pertains to the process for the appointment of interim members to the Labor-Management Relations Board of the City of Albuquerque?
City of Albuquerque v. Montoya, 2012-NMSC-007; http://www.nmcompcomm.us/nmcases/NMSC/2012/12sc-007.pdf [enhanced lexis.com version]  
{1} The issue presented in this appeal is whether NMSA 1978, Section 10-7E- 26(A) (2003), the grandfather clause of the Public Employee Bargaining Act (the Act), applies to the City of Albuquerque Labor-Management Relations Ordinance (the City Ordinance), as it pertains to the process for the appointment of interim members to the Labor-Management Relations Board of the City of Albuquerque (the Local Board). When the Local Board must meet during the absence of a member, Section 3-2-15(D) of the City Ordinance provides that the City Council President is to appoint an interim member “with due regard to the representative character of the [Local] Board.” Albuquerque, N.M. Rev. Ordinances ch. 3, art. II, § 3-2-15(D) (1974) (amended 2001). The Court of Appeals characterized the City Council President as “managerial personnel” and held that the President’s appointment of a third member defeated the neutral makeup of the Local Board’s membership. We disagree and hold that the City Council President does not serve in either a “management” or a “labor” capacity, and therefore the City Ordinance provision that provides a procedure by which the City Council President appoints a member to the Local Board during the absence of a member does not violate the Act’s grandfather clause requirement that a local ordinance create a system of collective bargaining.
{2} Accordingly, we reverse the Court of Appeals’ holding that, because “the [City Ordinance] establishing [the Local Board] is not eligible to be grandfathered pursuant to Section 10-7E-26(A),” the State Public Employee Labor Relations Board (the PELRB) has jurisdiction over the underlying matter. City of Albuquerque v. Montoya, 2010-NMCA-100, ¶ 1, 148 N.M. 930, 242 P.3d 497. We remand to the Court of Appeals for consideration of the other issues not previously addressedconviction vacated under the federal National Stolen Property Act1 ("NSPA") and the federal Economic Espionage Act ("EEA")

Illustrative; not controlling law. This 2nd Circuit case is primarily of interest to litigators and will not be briefed. 

United States v. Aleynikov, No. 11-1126 (2nd Cir., 4/11/12); http://www.ca2.uscourts.gov/decisions/isysquery/f5b3e4db-97de-43ed-a6bb-aa8005867be2/1/doc/11-1126_complete_opn.pdf#xml=http://www.ca2.uscourts.gov/decisions/isysquery/f5b3e4db-97de-43ed-a6bb-aa8005867be2/1/hilite/; and from Justia - http://docs.justia.com/cases/federal/appellate-courts/ca2/11-1126/11-1126-2012-04-11.pdf [enhanced lexis.com version].

Essentially, in the 2nd Circuit, companies that have developed proprietary software to use in running their business, but that do not offer to sell or license this software to third parties, no longer can seek federal criminal enforcement under the NSPA or the EEA when such software is stolen.

Arrest and conviction records: EEOC Enforcement Guidance, Number 915.002, published on 4/25/2012

Consideration of Arrest and Conviction Records in Employment Decisions Under 

Title VII of the Civil Rights Act of 1964: 

http://www.eeoc.gov/laws/guidance/upload/arrest_conviction.pdf.
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FLSA: exempt status, “salary basis”, 29 C.F.R. § 541.118(a)(1973) was amended in 2004 to “salary actually received” rather than “employment agreement”
Illustrative; not controlling law: In order to be considered to be paid on a "salary basis" within the meaning of 29 C.F.R. § 541.118(a)(1973), which was amended in 2004, the employee must actually have been paid. The 6th Circuit Court of Appeals ruled that actually paying an employee's salary is a necessary condition to meeting this standard.
Orton v. Johnny's Lunch Franchise, No. 10-2044 (6th Cir., 2/21/12); http://www.ca6.uscourts.gov/opinions.pdf/12a0047p-06.pdf; 

http://scholar.google.com/scholar_case?q=Orton+v.+Johnny%27s+Lunch+Franchise+LLC&hl=en&as_sdt=2,5&case=3150857976950394260&scilh=0 [enhanced lexis.com version]. 
John Orton began working for Johnny's Lunch Franchise in September 2007 as its Vice President of Real Estate and Site Selection with a base salary of $125,000. He alleged the when the company began having financial trouble in August 2008 it stopped paying him. However, he continued working until he and the entire executive staff was formally laid off on December 1, 2008.

He claimed FLSA violations in his district court action, but the appellate court reversed his award on the grounds the district court incorrectly relied on language from the pre-2004 version of the regulations. Significantly, in 2004 the Department of Labor revised 29 C.F.R. § 541.602(a) to state:

541.602 - Salary basis.

* * *

(a) General rule. An employee will be considered to be paid on a “salary basis” within the meaning of these regulations if the employee regularly receives each pay period on a weekly, or less frequent basis, a predetermined amount constituting all or part of the employee's compensation, which amount is not subject to reduction because of variations in the quality or quantity of the work performed
This revised regulation changed the focus from “the terms of the employee's agreement with the employer” to the salary actually received by the employee, i.e., . . “if the employee regularly receives”. . . .

On another issue, primarily of interest to litigators, the appellate court also noted that the district court erred by failing to acknowledge that exempt status is an affirmative defense under the FLSA, which the employer had the burden of proving, and thus the district court erred by dismissing his complaint on the grounds that the allegations in his complaint were not sufficient to clearly establish as a matter of law that Orton was an exempt employee 
OSHA: recordkeeping citation policy rejected; “continuing violations” theory

Illustrative; not controlling law. The District of Columbia Court of Appeals is considered by most legal experts as the most persuasive of the federal appellate courts, so this decision by it on recordkeeping may be strong persuasive authority for other circuits. Essentially, it held that OSHA recordkeeping violations must be cited within six months of the failure to record, and if not, then the citations will be considered untimely. What this means is that if an employer fails to properly record or maintain workplace injury and illness records for the requisite five-year period under OSHA’s recordkeeping regulations, that would not be a continuing violation that would toll the six-month statute of limitations for issuing citations – i.e., the practical effect of is that it limits OSHA’s ability to issue citations for recordkeeping violations that fall outside the statutory six-month limitations period, as stated in the federal The limitations provision states, “[n]o citation may be issued . . . after the expiration of six months following the occurrence of any violation.”
Occupational Safety and Health Act. AKM LLC, d/b/a Volks Constructors v. Secretary of Labor, No. 11-1106 (D.C. Cir., 4/6/12); http://www.cadc.uscourts.gov/internet/opinions.nsf/018A542863EAA754852579D8004EAFF4/$file/11-1106-1367462.pdf [enhanced lexis.com version].

The decision sets forth the applicable provisions of OSHA and of DOL regulations, and the opinion states:

We think the statute is clear; the citations are untimely. The statute of limitations provides that ”no citation may be issued ... after the expiration of six months following the occurrence of any violation.” Like the Supreme Court, we think the word “occurrence” clearly refers to a discrete antecedent event – something that “happened” or ”came to pass” ”in the past.”

[However, it is important to note that this decision applies only to recordkeeping. The D.C. Circuit pointed out that under other circumstances, such as an employer continuing to use unsafe equipment or sending untrained employees into dangerous situations, “OSHA may be able to toll the statute of limitations on a continuing violations theory since the dangers created by the violations persist.” For example, see Compass Environmental, Inc., v. Occupational Safety and Health Review Commission; Department Of Labor, No. 10-9541, 663 F.3d 1164 (10th Cir., 12/19/11); 2011 U.S. App. LEXIS 25070; http://www.ca10.uscourts.gov/opinions/10/10-9541.pdf briefed previously in this database.] [enhanced lexis.com version]
Title VII, FMLA: dismissal for failure to state a claim upon which relief can be granted, Federal Rules of Civil Procedure, Rule 12(b)(6); race, religion, national origin ethnic heritage; retaliation
Controlling law. Modern rules of civil procedure allow wide latitude and require little specificity in the initial pleading of case, usually the document called the “complaint”. However, a plaintiff must state at least enough factual information to alert a court about the nature and extent of his or her claims – mere allegations or conclusory accusations are insufficient. She did not plead enough facts in this case, and it was dismissed. Because this case is of interest primarily to litigators, it will not be briefed, but the full text may be read by them in its entirety at: Khalik v. United Airlines, 11-1063 (10th Cir., 2/6/12); http://www.leagle.com/xmlResult.aspx?xmldoc=In%20FCO%2020120206041.xml&docbase=CsLwAr3-2007-Curr; http://www.ca10.uscourts.gov/opinions/11/11-1063.pdf [enhanced lexis.com version].

CFAA: Computer Fraud and Abuse Act; access, what is “authorized”?; trade secrets,  misappropriation, breach of contract, and other torts; differing opinions among the circuits
Illustrative; not controlling law. What can employers do to protect their trade secrets misappropriation of company information, breach of contract, and certain other acts of employees that might be actionable as other tort violations? This 9th Circuit case differs from interpretations of the 5th, 7th and 11th Circuits have reached a different interpretation of the meaning of the CFAA, so what we practitioners need is a clear answer from the United States Supreme Court.

 This is a developing area of the law, and the 9th Circuit Court of Appeals summarized the issues this way:

KOZINSKI, Chief Judge:

Computers have become an indispensable part of our daily lives. We use them for work; we use them for play. Sometimes we use them for play at work. Many employers have adopted policies prohibiting the use of work computers for nonbusiness purposes. Does an employee who violates such a policy commit a federal crime? How about someone who violates the terms of service of a social networking website? This depends on how broadly we read the Computer Fraud and Abuse Act (CFAA), 18 U.S.C. § 1030. 

United States of America v. David Nosal, No. 10-10038 (9th Cr., 4/10/12); http://www.ca9.uscourts.gov/datastore/opinions/2012/04/10/10-10038.pdf; 

http://www.unfaircompetitiontradesecretscounsel.com/UnitedStatesVsNosal.pdf [enhanced lexis.com version].

This case held that the Computer Fraud and Abuse Act's phrase “exceeds authorized access” is limited to violations of restrictions on physical access to information, and it does not extend to violations of restrictions on the use of information, which means that prosecution under the CFAA requires proof of “hacking”, and employers will not be able to bring a claim for violation of the CFAA based on a violation of a computer use policy. The opinion is very long and detailed and is outlined in an excellent article at: http://www.unfaircompetitiontradesecretscounsel.com/federal-law/ninth-circuit-rules-the-cfaa-requires-proof-of-hacking/.

NM appeal: administrative law and procedure: administrative appeal; arbitrary and capricious actions; due process; judicial review appeal and error: certiorari; docketing statements; notice of appeal; preservation of issues for appeal; and timeliness of appeal civil procedure: collateral estoppel; and res judicata constitutional law: due process contract: breach employment law: employee grievances; and termination of employment federal law: family medical leave act government: municipalities jurisdiction: appellate jurisdiction; and court of appeals 

Controlling law. As is apparent from the lengthy set of key words above and the summary below, much of this case was previously decided and not much of it remains. Though there was an FMLA issue and problems with medical substantiation, much of the decision depends on administrative law and policies and practices of the City of Albuquerque. Because of the narrow scope and applicability of this case, it will not be briefed; access is available by the URL link in the citation for those few practitioners and litigators who might be affected by it.

Mascareñas v. City of Albuquerque, No. 30,123 (NMCA, 2/7/12); certiorari not applied for; http://www.nmcompcomm.us/nmcases/NMCA/2012/12ca-031.pdf [enhanced lexis.com version].

As summarized by James J. Wechsler, Judge, NMCA:

 {1} After the City of Albuquerque’s personnel board (the personnel board) determined that Defendant City of Albuquerque (the City) had just cause to terminate Plaintiff Carolyn Mascareñas, Plaintiff filed a single complaint in district court appealing the personnel board’s decision and alleging constitutional, contract, and statutory claims against the City. Plaintiff appeals two district court orders in this case: (1) an order affirming the decision of the personnel board, determining that the City had just cause in terminating Plaintiff’s employment with the City; and (2) an order dismissing Plaintiff’s due process, breach of contract, and Family Medical Leave Act (FMLA) claims on the ground that the claims or the factual predicates of the claims were litigated in the prior personnel board proceedings. In this appeal, Plaintiff argues that (1) the personnel board’s decision was arbitrary, not in accordance with the law, and not supported by the facts, and (2) the district court erred by dismissing Plaintiff’s due process, breach of contract, and FMLA claims on preclusion grounds. We hold that (1) because Plaintiff did not file a timely petition for writ of certiorari pursuant to Rule 12-505 NMRA, we lack jurisdiction to consider Plaintiff’s appeal of the personnel board’s decision; and (2) the district court did not err in concluding that res judicata barred Plaintiff’s breach of contract claim, and collateral estoppel precluded litigating the factual predicates of Plaintiff’s due process and FMLA claims. Accordingly, we affirm. 

FMLA: termination overlapped FMLA leave, coincidental timing, insubordination, no retaliation

Controlling law. The employee was found to have been fired for insubordination rather than for taking FMLA leave, so no retaliation. The complicating factor here was that termination of his employment coincided and overlapped with his request for FMLA leave. Timing of an adverse employment action is critical, especially when it may be coincidental with an employee’s exercise of a statutory right. Unfortunately in the case, termination of his employment appears to probably coincidental, and the employer could not have acted otherwise. The employer successfully defended itself, but litigation is expensive, so if at all possible, deal with performance deficiencies or violations promptly possible to try to avoid this kind of situation. 

Sabourin v. University of Utah, No. 10-4150 (10th Cir., 4/6/12); http://www.ca10.uscourts.gov/opinions/10/10-4150.pdf [enhanced lexis.com version].

Though the timing of terminating the employment of Michael Sabourin was less than optimal, our 10th Circuit Court of Appeals ruled that the actual reason was his insubordination, not his exercise of FMLA rights, i.e., there was no retaliatory motive.

Background:

· In 2004 Sabourin became a program manager with the Department of Environmental Health and Safety (EHS) of the University of Utah.

· In April 2006, his supervisor, Marty Shaub, requested the University’s internal audit department to review EHS’s administrative practices.

· The draft report indicating potentially “systematic problems” within the program, and Shaub asked him to prepare a response “as quickly and as efficiently as possible.”

· As weeks passed, Shaub became concerned that she had not received the requested draft response, plus Sabourin had become defensive when Shaub asked for updates.

· Shaub sent an email on May 31 to the University’s human resources department stating her intention to “impose a reduction in force” that would eliminate Sabourin’s position because of a depletion in grant money.
· Coincidentally with Shaub’s preparation for a reduction in force, Sabourin requested FMLA leave for childcare necessities, and that FMLA leave was approved.

· During subsequent weeks, problems between Shaub and Sabourin concerning the audit report persisted, and Shaub terminated Sabourin’s employment, and the termination letter listed a number of reasons for that adverse employment action, including, among other things:

· failure to comply with university policies,
· late work, and

· non-responsiveness to requests for to be performed; and

· it also contended that the University could suffer a loss of more than $350,000 from his actions and inactions that obstructed the audit.

Ruling: The 10th Circuit Court of Appeals concluded that there was sufficient evidence of insubordination to support his termination, and thus rejected his claim that he was a victim of illegal retaliation for exercising his FMLA rights. 

ADA: fibromyalgia, neo-natal nurse, regular attendance is an essential function

Illustrative; not controlling law. An employee must be able to work in order to be a qualified individual. This neo-natal nurse was in effect requesting a waiver of the NICU attendance policy that was based on actual professional need for the health and safety of patients. When a job must be performed at the place of employment and the employee is not an interchangeable member of a group of similar workers who can each replace each other, then the employer can require regular attendance as a required, essential function of the job.
Samper v. Providence St. Vincent Medical Center, No. 10-35811 (9th Cir., 4/11/12); http://www.ca9.uscourts.gov/datastore/opinions/2012/04/11/10-35811.pdf [enhanced lexis.com version]. 
An NICU nurse’s job combines three essential requirements that make regular attendance critical a high level of performance:
1) teamwork, 

2) face-to-face interaction with patients and their families, and

3) working with complex medical equipment.
Failure to perform well, consistently and dependably could be fatal to the patients.
This is ruling is the majority view, and the opinion provides ample citations from various circuits dealing with a wide variety of occupations, which can be accessed with the URL link above. 

ERISA: “stovepipe” model, target benefit plan, actual needs of workers of different ages, ERISA § 204(b)(2)(A) and the parallel provisions of ADEA § 4(i)(1)(B) were not violated

Illustrative; not controlling law. Here is yet another very interesting and well-reasoned case to read carefully and discuss with expert legal counsel if such an approach might be appropriate for your company of client. Because of the extensive details, briefing will be just that, brief, which means the case needs to be read for all of the important details.

Northwest Airlines Inc. v. Phillips, No. 11-1730 (8th Cir., 4/9/12); http://www.ca8.uscourts.gov/opns/opFrame.html; http://www.employeebenefitscounsel.com/files/2012/04/Northwest-Airlines-Inc.-et-al.-v.-Phillips-et-al.1.pdf [enhanced lexis.com version].

Essentially, the 8th circuit affirmed a declaratory judgment of the federal trial court in which the employer/plan sponsor and union proposed a planned contribution scheme for a money purchase plan in which company would make no contribution if the employee is 55 or older, a contribution of 0-17% of pay if the employee is 50-54, up to 25% of pay if the employee is 40-49, and one of 9-21% of pay if the employee is 30-39. Defendant participants had counterclaimed alleging that the scheme violated ERISA, the ADEA and state laws prohibiting age discrimination, which contention the courts rejected.

Title: defenses weakened, “honest belief”, “similarly situated”, intentional discrimination, new jury instructions
Illustrative; not controlling law. Litigators need to be aware of this 6th Circuit case that could weaken employer’s defenses in a racial discrimination case. This reasoning might be found to be persuasive in our 10th Circuit jurisdiction. Whether it is persuasive is an important question, and your attention is invited to the word “implicit” and to the possible probative value of the similarity of the decisions of two (or more) decisionmakers of discrimination. Perhaps that is too conjectural by the appellate court about human nature and motivations, and perhaps it leaves too much discretion to a jury in passing even more judgment to jurors. But that’s not for me to say, so litigators will need to be aware of this case and its reasoning and how best to effectively respond to it.

McDole v. City of Saginaw. Nos. 10-1420, 10-1789 (6th Cir., 3/26/12, not recommended for full-text publication); http://www.ca6.uscourts.gov/opinions.pdf/12a0327n-06.pdf [enhanced lexis.com version].

A former police officer for the City of Saginaw, Michigan, was fired after an internal investigation revealed that he physically assaulted and threatened a suspect. The trial judge made two rulings adverse to the employer:

1. Denied the employer’s “honest belief” jury instruction to the jury.
a. For this to apply, an employer's disciplinary decision is not pretextual if the decision was based on an “honest belief” that the employee engaged in misconduct, and if an employer terminates an employee based on particularized information, it will not be liable if the information in its possession later turns out to be incorrect.

b. If the employer was acting on an “honest belief” at the time of the adverse employment action that the employee engaged in misconduct, then the employer's decision is valid.
c. The 6th Circuit Court of Appeals reasoned that a jury finding intentional discrimination implicitly rejects the possibility that the employer was acting on an “honest belief”. What the implications are of this decision is unclear, but litigators need to be aware of this decision that might provide persuasive authority in our 10th Circuit jurisdiction.

2. Expanded the definition of what constitutes a "similarly situated" comparator (i.e., another employee to who a comparison similar situation is made).

a. Such evidence is used to either justify or undermine an employer's disciplinary decision in discrimination and retaliation cases.
b. If a plaintiff offers comparator evidence, the comparator must be “similarly situated”. Caselaw has indicated that the two disciplinary actions must involve the same decisionmaker, applying the same standards, to the same conduct without differentiating or mitigating circumstances.
c. The 6th Circuit disagreed and held:

i. that the two decisions do not need to be made by the same decisionmaker, in order to be comparable,

ii. that the two decisions being compared do not need to be “the same”, they only have to be “similar”, and an “exact correlation is not required”, and finally,

iii. that the issue of what conduct was “similar” enough for comparison purposes was a question for the jury.

Social media: applicant, requesting password, Stored Communications Act (SCA) or the Computer Fraud and Abuse Act (CFAA)

Discussion only: As of April 2012 there is no definitive answer to the question of whether a request by a prospective employer to an applicant to disclose his or her password to a social media site is a violation of law. Recently, Senators Schumer and Blumenthal wrote to the EEOC and the Department of Justice to request those agencies to investigate the matter and whether such a request might violate either the Stored Communications Act (SCA) or the Computer Fraud and Abuse Act (CFAA), or both acts. Their letter cited this case decided by a New Jersey federal trial court that such a request violated the SCA: Pietrylo vs. Hillstone Restaurant Group, Civil Case No. 06- 5754 (FSH), (USDC NJ, 7/25/08); http://www.gtleblog.com/uploads/file/Pietrylo.pdf; http://www.employerlawreport.com/uploads/file/PIETRYLO%20v%20%20HILLSIDE%20RESTAURANT.pdf. 
Note that Maryland has pending for signature by its governor SB 433, which restricts employer access to social media: http://www.jacksonlewis.com/resources.php?NewsID=4063; http://www.fordharrison.com/shownews.aspx?show=8185; http://knowledge.wharton.upenn.edu/article.cfm?articleid=2978; http://privacyblog.littler.com/2012/04/articles/social-networking-1/maryland-facebook-law-raises-new-obstacles-for-employers-vetting-applicants-and-investigating-employees-but-with-important-exceptions/.
practicalities and realities of applying for a job, is it convincing for a prospective employer to argue that providing one’s password would be done voluntarily? Looking at other cases dealing with social media, the consensus of decisions seems to be that if a person publishes information without any limitation or restriction, then that information can be viewed without problem, whereas information intended to remain private and designated as such in the site has been considered to beyond prying by others, including prospective employers. Your attention is invited to this interesting cartoon on the subject of social media: http://www.gocomics.com/closetohome/2012/04/10.

OSHA: limitation of extension of 6-month filing period

Illustrative; not controlling law. Note however, that DC Circuit opinions tend to be persuasively reasoned and followed, so this opinion may be helpful for litigators, who ought to read the full opinion for all of the important reasoning and details.

AKM LLC, d/b/a Volks Constructors v. Secretary of Labor, No.11-1106 (DC Cir., 4/6/12 ); http://www.cadc.uscourts.gov/internet/opinions.nsf/018A542863EAA754852579D8004EAFF4/$file/11-1106-1367462.pdf [enhanced lexis.com version].
The DC Circuit has rejected the argument of  Secretary of Labor that an employer’s failure to properly make and maintain workplace injury and illness records for the requisite five-year period under Occupational Safety and Health (OSH) Act regulations is a continuing violation that tolls the six-month statute of limitations for issuing citations, i.e., continuing violations do not suspend or extend the filing period. As a practical matter, that limits OSHA’s ability to issue citations for violations that occur outside the six-month filing period.

ADEA: new EEOC rule, “reasonable factors other than age” (RFOA) defense

Controlling rule effective 3/30/12. The rule clarifies the “reasonable factors other than age” (RFOA) defense available to employers in disparate impact age cases:

(1) the employee has the burden of identifying the adverse action and then

(2) the employer has the burden of proving a RFOA.

It defines RFOA as an “objectively reasonable non-age factor” and provides a list of relevant considerations, including the extent to which:

(1) the factor is related to the employer’s stated business purpose;

(2) the factor was applied accurately and fairly;

(3) managers were trained on how to apply the factor to avoid discrimination;

(4) manager discretion was appropriately limited (especially in highly subjective situations subject to age-based stereotypes);

(5) the employer analyzed potential adverse impact on older workers;

(6) age-protected individuals were harmed; and

(7) the employer took steps to reduce potential harm.

Note that RFOA does not relate to “business necessity”. Rather, it clarifies that the RFOA analysis is more stringent than the business necessity test used in non-age discrimination cases (a fairly-easy-to-satisfy “rational basis” or “non-arbitrary” standard). As such, adequate documentation of performance and of warning and counseling is extremely important.

Note that there are questions about how well this rule recognizes or squares with past decisions – see http://www.littler.com/publication-press/publication/eeoc-misses-mark-new-rule-adeas-reasonable-factors-other-age-defense.

Title VII: "manager rule", adverse employment action, termination; retaliation alleged, no violation of Title VII
Illustrative; not controlling law, but note that a 1996 10th circuit case was cited in the court’s rationale. In this “unpublished” appellate opinion the 11th Circuit Court of Appeals adopted the “manager rule” to hold that a manager’s stated disagreement with the way her employer handled and internal investigation was not protected by Title VII, and her retaliation claim was dismissed.

Brush v. Sears Holding Corp. No. 11-10657 (11th Cir. 3/6,/12, unpublished); 

http://www.ca11.uscourts.gov/unpub/ops/201110657.pdf [enhanced lexis.com version: 

Long considered a formidable weapon against an employer’s unlawful practices in the workplace, Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000(e) et seq., has historically been used by plaintiffs to recover for discrimination on such bases as race, color, sex or national origin. * * * None of those recognized bases for recovery are implicated here. At issue instead is an employee’s termination following a company’s internal investigation into an allegation of workplace sexual harassment. * * * The plaintiff here, though, was neither the employee that complained of the sexual harassment nor the employee allegedly responsible for that harassment. Rather, Plaintiff-Appellant Janet Brush (“Brush”) was one of the employees tasked with conducting the internal investigation. Defendant-Appellee Sears Holding Corporation (“Sears”) terminated her soon after. * * * Brush subsequently filed suit against Sears, alleging she was terminated in retaliation for certain actions she took as an investigator of the sexual harassment claim.
Upon consideration of Sears’ motion for summary judgment, the district court found Brush could not support a Title VII retaliation claim. Among the deficiencies the district court identified in Brush’s claim was the fact that she was not engaged in “protected activity” as defined by Title VII and therefore her subsequent termination could not be actionable as retaliation. We affirm.
The “manager rule” defined (bold font supplied for ease of locating our jurisdiction):

In essence, the “manager rule” holds that a management employee that, in the course of her normal job performance, disagrees with or opposes the actions of an employer does not engage in “protected activity.” See McKenzie v. Renberg’s Inc., 94 F.3d 1478 (10th Cir. 1996); Hagan v. Echostar Satellite, L.L.C., 529 F.3d 617 (5th Cir. 2008) (same). Instead, to qualify as “protected activity” an employee must cross the line from being an employee “performing her job . . . to an employee lodging a personal complaint.” McKenzie, 94 F.3d at 1486.

ERISA, Union; collective bargaining agreement (CBA), indemnity provision, no public policy violation

Illustrative; not controlling law. The CBA contained a provision that required the union to indemnify the employer for “withdrawal liability” was held not to violate public policy under the Employee Retirement Income Security Act of 1974 (ERISA), as amended by the Multiemployer Pension Plan Amendments Act of 1980 (MPPAA).
Shelter Distribution, Inc. v. Gen’l Drivers, Warehousemen & Helpers Local Union No. 89, No. 11-5450, (6th Cir., 3/16/12); http://www.ca6.uscourts.gov/opinions.pdf/12a0075p-06.pdf [enhanced lexis.com version].
Collective bargaining agreement negations failed, the union disclaimed employee representation and terminated bargaining, and the company withdrew from the Central States, Southeast and Southwest Areas Pension Fund. That resulted in the fund imposing withdrawal liability penalties against the company. The company then demanded indemnification from the union as provided in the CBA: . . . “[t]he Union shall indemnify the [c]ompany for any contingent liability which may be imposed under the [MPPAA].
The union refused and the company sued to enforce the indemnification provision. The federal district court stayed the case and ordered the parties to arbitrate pursuant to the requirements of the CBA. During the arbitration, the union argued that under provisions of the MPAAA it was a violation of public policy for a union to indemnify an employer for any withdrawal liability. The arbitrator rejected the union’s public policy argument and required the union to indemnify Shelter Distribution for the amount of withdrawal liability. The union tried to vacate the arbitrator’s ruling in district court, but the district court upheld the arbitrator’s decision.

NM PEBA, PELRB: Governor’s limited discretion in appointments, two cases, incomplete answers
Controlling law in the appellate case. These two related cases involve the NM governor’s discretion under the Public Employee’s Bargaining Act over appointments to the Public Employee Labor Relations Board.

Case I (appellate decision): AFSCME v. Martinez, 2011-NMSC-018 (5/3/11), ruled that Governor Martinez letter to all PELRB members attempting to remove them from office was unauthorized under the PEBA, and that all of the members were reinstated.

Case II (trial court decision): AFSCME v. Martinez, No. CV-2011-10200 (NMDC, 2nd J.D., 2/9/12). John Boyd’s term expired July of 2011. For his replacement, AFSCME and CWA and four other public employee labor organizations recommended Boyd’s reappointment, and the Clovis Police Officers’ Association (COPA) recommended appointment of R. E. Bartosiewicz. Governor Martinez appointed Bartosiewicz. Six unions then filed a petition with the Second Judicial District Court, Judge Nash, for a writ of mandamus* to order the Governor to:

1) rescind her appointment of Bartosiewicz,

2) rescind all PELRB decisions made during his time on the board, and

3) retroactively reappoint Boyd as the labor representative.

[*Mandamus means a court order directing an agency or lower court to perform a specific act, i.e., it is a command.]
Grounds for the petition were:

1) The PEBA requires the governor to appoint according to their recommendation because it was unanimous, and

2) The appointment of Bartosiewicz was invalid because COPA is not a local union.

Governor Martinez responded that at the time she appointed Bartosiewicz she had two valid labor recommendations:

1) One from the six unions, and

2) The COPA recommendation.

Judge Nash denied the petition and sustained Governor Martinez’s appointment of Bartosiewicz.

[Note that in Case I the NM Supreme Court stated . . .

. . . in filling  vacancies on the PELRB, the governor is required  to appoint whomever the recommending group names,  and “when labor, management, or the appointees insist  on recommending only one person to the Governor for  appointment, the Governor . . . must appoint the person  who was recommended.

However, in Case II Governor Martinez contended that she had two recommendations, which was not the situation in Case I, so that statement is not binding in Case II. Further, on 3/29/12, our NM Supreme Court rejected without comment a petition by the unions to overturn Judge Nash’s ruling in Case II case, which means that presently the scope and limitations on the right of NM’s governor to appoint members to the PELRB remains unanswered.

decisions are different from trial court decisions:

· A trial court decision binds only the parties to that particular litigation (though its reasoning is may be persuasive to other courts, i.e., possibly persuasive, but not controlling), whereas

· an appellate court decision is binding on subsequent litigation within the jurisdiction of that court (though a court of another jurisdiction might find its reasoning persuasive).]

FLSA: overtime pay, private security officers with supervisory duties; summary judgment denied
Controlling law. The facts in this case are very specific, so the actual decision needs to be read in detail. Essentially, the appellate court ruled that the duties of certain private security officers involved sufficient law enforcement or executive functions to exempt them from overtime pay. A full trial on the merits was essential to develop the material facts to make a valid decision under the requirements of the FLSA, and summary judgment was thus denied.

Maestas v. Day & Zimmerman, No. 10-2280, 664 F.3d 822 (10th Cir., 1/4/12); 2012 U.S. App. LEXIS 53; 161 Lab. Cas. (CCH) P35,979; 18 Wage & Hour Cas. 2d (BNA) 865; http://www.ca10.uscourts.gov/opinions/10/10-2280.pdf [enhanced lexis.com version].

Class Action Fairness Act (CAFA): removal to federal trial court, jurisdiction, “legal certainty” of amount in controversy

Illustrative; not controlling law. This 9th circuit case is primarily of interest to litigators. Congress passed the Class Action Fairness Act (CAFA) in 2005 that amended litigation procedures in class actions impacting interstate commerce. One important aspect of federal civil litigation jurisdiction is that a certain amount of money must be in controversy, and this case required a “legal certainty” that the monetary class claims allege by the plaintiffs placed exceeded the requirement for federal court jurisdiction under the Class Action Fairness Act [the aggregate amount of all must be at least $5M]. Though this was posted in the court records as a memorandum opinion “not for publication”, the reasoning may be persuasive to other courts.

Campbell, et al. v. Vitran Exp., Inc., No. 12-5505 (9th Cir., 3/8/12); 2012 U.S. App. LEXIS 4864; 2012 WL 746276; http://www.ca9.uscourts.gov/datastore/memoranda/2012/03/08/12-55052.pdf [enhanced lexis.com version].

Title VII, constructive discharge, employed physician, lost income, retaliation

Illustrative; not controlling law. Damages are an issue after liability has been determined, and this court decided that back pay may be awarded against former employer may be based upon position not awarded by a different employer. Typically, damage awards in Title VII claims for hostile environment, wrongful termination, and retaliation, etc., are fairly well understood. But what would be the appropriate measure of damages for which a former employer may be liable in the situation in which a plaintiff claims to have lost a job opportunity because of a retaliatory action on the part of that former employer? Title VII’s statutory provision states that the law “does not require that the employer liable for back pay be the same entity for whom the plaintiff would have worked had he not suffered unlawful retaliation”, and that was the holding in this case.

[Note: “Constructive discharge” is similar to “hostile work environment”, i.e., conditions have become such as to have altered the terms and conditions of employment that no reasonable person would endure them, and that amounts to a firing. However, as held in the appellate opinion, there is a difference between in the nature and extent that needs to be proved, constructive discharge requiring a higher burden of proof.]

Nassar v. Univ. of Texas Southwestern Medical Center at Dallas, No. 11-10338 (5th Cir., 3/8/12); 2012 U.S. App. LEXIS 4874; http://www.ca5.uscourts.gov/opinions%5Cpub%5C11/11-10338-CV0.wpd.pdf [enhanced lexis.com version].
What was the controversy here? Not surprisingly, there was the typical friction between the employee and his supervisor:

· Naiel Nassar was born in Egypt and attended medical school there.

· In 1990 he became a U.S. citizen.

· He performed his medical residency and a fellowship in infectious diseases at the University of California, Davis.

· In 2001 he was hired by the University of Texas Southwestern Medical Center (UTSW) as an Assistant Professor of infectious disease medicine, and some of his duties required that he provide patient care at Parkland Hospital’s Amelia Court clinic, an outpatient HIV/AIDS clinic affiliated with UTSW.

· In 2004 UTSW hired Dr. Beth Levine as the chief of its infectious disease program.

· She directed that he begin billing for the services he provided to the HIV clinic, to which he objected on the grounds that his salary for clinical services was fully funded by a federal grant, and as such, billing the patients would be “double dipping.”

· As one might anticipate, he began to claim that Levine commenced to “harass” him:

· making derogatory statement about his race and his Muslim religion, including one comment that “middle easterners were lazy”, and

· those allegations were supported by a clinical supervisor whose affidavit  described a “disconnect between Dr. Levine’s [derogatory] statements and the reality of Dr. Nassar’s work.”

· Based on his concerns about Levine, in 2006 he applied for direct employment by the Parkland Health & Hospital System.

· Parkland made preparations to hire Nassar, drafting a letter offering a staff physician job to him, but later the offer was withdrawn.

· Nassar contended that UTSW retaliated against him by blocking the offer from Parkland because Nassar stated in his resignation letter that his primary reason for leaving UTSW was Levine’s harassment and discriminatory comments, which later testimony supported.
· Nassar ultimately accepted a job in a smaller clinic in Fresno, California. 

Two issues were to be decided at trial by jury:
(1) Whether Nassar was constructively discharged because of his race, national origin, or religious preference; and

(2) Whether UTSW retaliated against Nassar by blocking or objecting to his employment by Parkland after Nassar complained about his treatment at UTSW.

It took them only an hour to decide in his favor, and two days later they awarded him $3.2 Million in compensatory damages and $438,000 in lost back pay. The judge court reduced the compensatory damage award to $300,000 under the Title VII damage cap, but added nearly $500,000 in attorney fees and costs to his award.

Both sides appealed the awards, and the 5th circuit took the following action:

· On the his constructive discharge claim, it reversed the verdict against UTSW, holding that though the evidence provided by him to the jury might have supported a claim of hostile environment, that evidence did not rise to the level of egregious conduct necessary to support a claim of constructive discharge.

· On the retaliation claim, however, it upheld the method used by the jury to calculate his lost income:

· UTSW argued that Nassar’s lost income should have been the difference between that which he was earning at UTSW ($166,395 as an Assistant Professor) and his subsequent compensation in California (which varied from $165,000 to $180,000 a year, including benefits), but the district court allowed the jury to calculate the lost pay by comparing Nassar’s prospective income from Parkland ($240,500 a year, including benefits) to the amount that he was earning in California, which resulted in the jury award of $436,167.66 in lost back pay.

· The Fifth Circuit upheld that award because it made Nassar whole by placing him in the position that he would have been in “but for” the retaliation, and was in line with Title VII’s statutory provision.

ADA: reasonable accommodation, interactive process, chronic pain, problems obtaining medical documentation, suicidal thoughts stated on Internet, Notice of Separation letter, summary judgment denied both parties

Illustrative; not controlling law. From time to time a case that is well reasoned and persuasive comes along with detailed facts that are helpful and informative, and this is one of them. Because of the extensive detail, it is important to read the case important.

Peer v. F5 Networks, Inc., C11-0879-JCC (U.S.D.C. W.D. WA, 3/19/12); http://op.bna.com/dlrcases.nsf/id/ldue-8skph9/$File/Peer%20v.%20F5.pdf; articles at http://www.networkedlawyers.com/employee-fired-after-suicidal-facebook-message-is-going-to-trial/; http://www.socialmediaemploymentlawblog.com/opinions/facebook-and-suicidal-thoughts/.

Essentially, Rebecca Peer began working as a temporary employee in February 2010 and a month later was offered a full-time position. In April she told her supervisor she was experiencing chronic pain and requested accommodation. Her hours were reduced, medical treatment was begun, disability payment began, etc. On July 29, 2010, she posted this note on line: “ . . . work feels like a war zone. I have some serious PTSD. Walked into the building and automatically started puking this morning.” Three pages of the opinion then with factual details follow about her condition, treatment, discussions between her and her employer in person and by phone, the interactive process, and then the termination of her employment - and then four pages of legal reasoning follow, all of which provide good instruction based on an actual, unfolding situation in a workplace.

judgment motions by both plaintiff and defendant were denied by the appellate court, so the case now will proceed on to jury trial.

Wages: Sherman Act §1, wage-fixing, horizontal information-exchange conspiracy, horizontal information-exchange conspiracy, anti-trust claims, nurses, hospitals; evidence tending to exclude independent action; one summary judgment order affirmed, another denied

Illustrative; not controlling law. This trial court decision binds only the parties to the lawsuit, but it may provide a more general warning for employers. Check it out if it might be applicable to your company or clients.

Cason-Merenda  v. Detroit Medical Center, Civil Action No. 2006-cv-15601-GER-DAS); article at http://www.fordharrison.com/shownews.aspx?Show=8162.

Two registered nurses alleged two antitrust claims under §1 of the Sherman Antitrust Act:
1) Count I: A horizontal price-fixing conspiracy whose purpose was to depress nurse wages among the hospitals (analyzed as a per se violation which obviates the need to prove competitive harm in the relevant market), and

2) Count II: A horizontal information-exchange conspiracy whose purpose was to regularly exchange detailed, non-public nurse compensation information among the hospitals (analyzed under the rule of reason which requires proof of competitive harm in the relevant market).
[Note: This case may either proceed to trial or may be settled, but the price-fixing aspect is worth noting.]

States’ Rights; Public Sector: FMLA, private lawsuits, self-care provision, exceeds congressional authority

Controlling law, but of limited application. Certain rights of the States are reserved in the United States Constitution, which means that in certain instances congressional legislations is unenforceable in some States. In Coleman v. Maryland Court of Appeals, filed on 3/20/12, the United States Supreme Court held that Congress exceeded its authority in subjecting the States to private lawsuits under the self-care provision of the Family and Medical Leave Act (FMLA). On the one hand, Congress enacted the family care provisions of the FMLA pursuant to its Fourteenth Amendment mandate to ensure equal protection of all citizens, but on the other hand, the Court ruled that the FMLA's self-care provision was not tied to an identified pattern of sex-based discrimination on the part of the states and thus does not permit suits against the states by their employees.
Coleman v. Maryland Court of Appeals, No. 10–1016, ____U.S. ____ (3/20/12); http://www.supremecourt.gov/opinions/11pdf/10-1016.pdf; http://www.law.cornell.edu/supremecourt/text/10-1016; [enhanced lexis.com version] ; [awaiting further citations]; explanatory article: http://www.lawmemo.com/supreme/case/Coleman/.

Syllabus by the Court:

The Family and Medical Leave Act of 1993 (FMLA) entitles an employee to take up to 12 work weeks of unpaid leave per year for (A) the care of a newborn son or daughter; (B) the adoption or foster-care placement of a child; (C) the care of a spouse, son, daughter, or parent with a serious medical condition; and (D) the employee’s own serious health condition when the condition interferes with the employee’s ability to perform at work. 29 U. S. C. §2612(a)(1). The FMLA also creates a private right of action for equitable relief and damages “against any employer (including a public agency) in any Federal or State court.” §2617(a)(2). For present purposes, subparagraphs (A), (B), and (C) are referred to as the family-care provisions, and subparagraph (D) as the self-care provision. In Nevada Dept. of Human Resources v. Hibbs, 538 U. S. 721−732, this Court held that Congress could subject States to suit for violations of subparagraph (C) based on evidence of family-leave policies that discriminated on the basis of sex.

Petitioner filed suit, alleging that his employer, the Maryland Court of Appeals, an instrumentality of the State, violated the FMLA by denying him self-care leave. The Federal District Court dismissed the suit on sovereign immunity grounds. The Fourth Circuit affirmed, holding that unlike the family-care provision in Hibbs, the self-care provision was not directed at an identified pattern of gender-based discrimination and was not congruent and proportional to any pattern of sex-based discrimination on the part of States.

Held: The judgment is affirmed.

626 F. 3d 187, affirmed.

What is the "self-care provision"? The FMLA provides an eligible employee up to 12 weeks of leave per year to care for:

· a newborn or newly adopted child,

· to care for a close relative with a serious health condition (the "family-care provision"), or

· because the employee is personally suffering from a serious health condition (the "self-care provision").

Under the Eleventh Amendment, public employers, such as states and their subdivisions, have sovereign immunity from lawsuits brought by their employees. However, that immunity is not absolute. In the 2003 the Supreme Court case of Hibbs [cited above in the Syllabus] ruled that Congress, pursuant to its Fourteenth Amendment powers, properly abolished the States' sovereign immunity with regard to the family-care provision of the FMLA, because it found that family care provision was enacted for the specific purpose of combating gender discrimination in the workplace and therefore, satisfied the Fourteenth Amendment's purpose of ensuring equal protection under the laws for all citizens. This meant the public employees were assured the right to seek legal redress from their employers for violations of the family-care provision of the FMLA. What Hibbs did not decide was whether sovereign immunity of the States applied under other provisions of the FMLA, such as the "self-care provision". Coleman ruled that Congress exceeded its authority in subjecting the States to private lawsuits under the self-care provision of the FMLA.

[Litigators practicing in this area of the law need to read the full decision for all of its details.]
ERISA: benefits, communication, unintended errors, negligent misrepresentation

Illustrative; not controlling law. A negligent misrepresentation of the requirements for extending life insurance benefits into retirement resulted in loss of that benefit, but the employer may ultimately be held liable to pay that itself. The lesson here is that training is essential, and if temporary employees are in a position of giving advice in critical situations, double-checking on that would be a prudent policy and practice. Further, terms and conditions of who is responsible for paying premiums, and other important matters, need to be specified in plan documents.

Winkelspecht v. Gustave A. Larson Company, et al., No. 10-C-1072  (U.S.D.C. E.D., 3/8/12); 

http://www.lexology.com/library/detail.aspx?g=c5eb0437-980a-4581-80b5-60da1037d777; 

http://www.employeebenefitscounsel.com/files/2012/03/Winkelspecht-v.-Gustave-A.-Larson-Company-et-al.1.pdf; http://dockets.justia.com/docket/wisconsin/wiedce/1:2010cv01072/54901/ [enhanced lexis.com version].

Facts: A temporary employee was substituting during the absence of the regular benefits administrator responded to a question from an employee anticipating retirement in the near future. Winkelspecht (referred to as “Wink” in the decision) had a $103,000 life insurance policy and inquired about how to extend it into his retirement benefits plan:

· First by telephone and then by email, the temporary employee stated that the life insurance benefit would be continued and paid for by the employer.

· That was incorrect -- the summary plan description (SPD) advised participants that they had 31 days after their employment ceased to convert into “portable coverage” and pay the first premium.

After Wink died, his daughter was informed by the life insurance company that coverage had terminated at the time of Wink’s retirement. Wink’s wife was beneficiary, and she sued the employer, the plan, and the life insurance company for the benefits.

This case was a trial court decision, so it is binding only on the parties. However, the reasoning may be persuasive and instructive for human resources and employment law practitioners:
1) The court granted the life insurance company’s motion for summary judgment [i.e., no issue(s) of material fact that a jury could disagree on] and dismissed it from the case:

a) The court concluded that the life insurance company had not made any misrepresentations to Wink and, thus, could not be held liable under estoppel [see the elements of proof of estoppel in t or for breach of fiduciary duty.
b) Further, because the plaintiff was not entitled to a life insurance benefit under the clear terms of the life insurance policy, there was no contractual basis to hold the life insurance company liable.

2) Next, the court also granted the plaintiff’s motion for summary judgment on her estoppel claim, finding evidence of:
a) a knowing misrepresentation;
b) made in writing;

c) reasonable reliance on that representation; and

d) damages.

3) The court surveyed the law in the Seventh Circuit and declined to require an “intent to deceive” as an essential element of an estoppel claim; a knowing misrepresentation sufficed, the court concluded.

4) Concerning the employer’s argument that the plaintiff’s claim sought an improper modification of the plan, the court rejected it. Though the SPD may have advised employees that their coverage would terminate if not converted, it did not state who would be responsible for paying the premiums for the coverage.  By assuring Wink that his employer would pay the premiums, the temporary administrator was not construing the plan; rather, “she was assuring him of [the employer’s] intent.”

5) These plans involve strict duties and responsibilities, and the court held the employer liable for breach of fiduciary duty. It agreed that the temporary administrator was not an ERISA fiduciary. However, it concluded that her misrepresentation triggered fiduciary liability for the employer in its capacity as plan administrator because, among other things, the employer held the temporary employee out to participants as its representative for benefits purposes and failed to adequately train her on issues concerning the life insurance plan. [A trial court needs to bear in mind decisions of the appellate court in its jurisdiction, as well as United States Supreme Court decisions, so the trial court distinguished Seventh Circuit law refusing to hold fiduciaries liable for misrepresentations made by non-fiduciary agents on the grounds that, in those cases, the fiduciaries had satisfied their duties by distributing to participants clear and complete plan documents; but in Gustave A. Larson Company’s case it had distributed an SPD that did not clearly address who would be responsible for the life insurance premiums in question.

6) Finally, though it did not find that the employer was liable for breach of fiduciary duty under ERISA, the court denied the plaintiff’s motion for summary judgment on her fiduciary breach claim:

a) It cited case law that limited relief for fiduciary breaches to “appropriate equitable relief,” and thus it was unclear what, if any, relief the plaintiff might be entitled to for such a breach, and it did not specify what the plaintiff’s remedy would be for her estoppel claim, i.e., because the life insurance benefit contract with the life insurance company had been terminated, compelling the employer to pay the premiums promised would not have resulted in the plaintiff receiving the $103,000.00 life insurance proceeds.
ERISA: ambiguous or misleading summary plan description (SPD), “surcharge”, “reformation”, trust or contract principles
Illustrative; not controlling law. Additional guidance was need after CIGNA Corp. et al. v. Amara et al., 131 S. Ct. 1866 (2011), suggested that a remedy for a misleading plan that an employer’s issuance of an intentionally misleading SPD might be remedied under ERISA Section 502(a)(3), under the equitable doctrines of estoppel, reformation, and/or surcharge. What that might consist of was not stated in CIGNA, so this new case from the 9th circuit might help.
Skinner et al. v. Northrop Grumman Retirement Plan B et al., No. 10-55161 (9th Cir., 3/16/12); 2012 U.S. App. LEXIS 5517; http://www.ca9.uscourts.gov/datastore/opinions/2012/03/16/10-55161.pdf; http://www.employeebenefitscounsel.com/files/2012/03/Skinner-et-al.-v.-Northrop-Grumman-Retirement-Plan-B-et-al.1.pdf [enhanced lexis.com version].

In Skinner there was an ambiguity in an SPD that had been issued to retirees (by a predecessor of Northrop), i.e., the definition of an “annuity equivalent offset” used to reduce annual benefit amounts payable to retirees based on the age of retirees at retirement. 

this problem required consideration of whether to use trust or contract principles. In Skinner, the plaintiffs acknowledged that they had never relied on the ambiguity in the SPD, and therefore under contract law. When a party, or parties, makes such an admission, an appellate court may opt to consider that as admitted fact and fashion what it considers a just remedy, which allowed the 9th Circuit to declined to address whether principles of either trust or contract should be analyzed. Instead, it analyzed using principles from both.

Reformation:
· Under contract law, this is only appropriate when the contracting parties make a mutual mistake or there has been fraud.

· Under trust law, reformation is only appropriate where the drafter of the trust makes a mistake in drafting the trust instrument and there is evidence of the drafter’s actual intent. Here, that would be the SPD.

The 9th Circuit rejected the plaintiffs’ fraud allegation for two reasons:

· there was no evidence that the employer acted with an intent to mislead anyone, and

· the plaintiffs acknowledged that they had not relied on the ambiguity, and reliance is a necessary component of fraud.

It also found that there was no evidence that the Plan document was mistaken in any way, even though the SPD and the Plan document were potentially in conflict with each other:

· It specifically rejected the argument that an error or ambiguity in the SPD could constitute evidence of the drafter’s true intent.

· Though not expressly stated in its decision, its conclusion is consistent with the perspective that SPDs and Plan documents are drafted by different ERISA individuals, i.e.:

· the SPD is drafted by the Plan Administrator, and
· the Plan itself is drafted by the Plan Sponsor.
Even if they are the same entity (they are often both the employer), the employer wears different hats when it drafts the two documents.

Surcharge: This is applicable when: 

· the fiduciary gains a benefit from its breach; and/or

· the breach causes a loss of value or profits to the trust.

In the first instance, the trustee must disgorge any profits to the beneficiaries.  When the breach causes loss to the trust, the appellate court explained, relief may be available to return the trust (and consequently, its beneficiaries) to its status before the breach.  

It rejected the surcharge remedy in this particular case on the grounds that there was no evidence that the ambiguity in the SPD resulted in the plan administrator reaping a benefit.

Finally, it found that the participants were not entitled to compensation because they suffered no harm, since none of the plaintiffs relied on the ambiguity in the SPD, and it rejected their contention that they suffered “harm” by being deprived of a statutory right to an accurate SPD, apparently reasoning that such a construction would render fiduciaries strictly liable for every mistake in an SPD. 
ERISA: Plan Sponsor Obligations Under New Retirement Plan Fee Disclosure Rules

Article on the subject of ERISA. Be aware that the Department of Labor (DOL) has issued two new rules to become effective this summer that will affect how retirement plan fee information is disclosed:

1) Service Provider Fee Disclosure Rule

2) Participant Fee Disclosure Rule 

http://www.franczek.com/frontcenter-obligations_New_Retirement_Plan_Fee_Disclosure_Rule.html.

Title VII: adverse employment actions, both current and former employees protected; severance pay, waivers on termination, similarly situated other employees
Illustrative; not controlling law. This 4th Circuit case held that both present and past employees are protected by Title VII from adverse employment actions because the Act makes it an unlawful employment practice for an employer to discriminate against “any individual" on the basis of membership in a protected class. Severance pay and benefits were the issues here. Many employers might well think that a current employee’s severance is related to that person’s employment, and they would recognize that denial of or unequal benefits could constitute an adverse employment action supporting a Title VII claim. But beyond that, this 4th Circuit opinion clearly holds that former employees also can bring a claim for issues related to their separation from employment, including a claim based upon the terms of any offer of severance viewed in the lights of how other similarly situated employees may have been treated.

Gerner v. County of Chesterfield, No.11-1218 (4th Cir., 3/16/12); 2012 U.S. App. LEXIS 5559; http://pacer.ca4.uscourts.gov/opinion.pdf/111218.P.pdf [enhanced lexis.com version].
As summarized by the court:

Karla Gerner brought this action, alleging that her former employer, Chesterfield County, Virginia ("County"), unlawfully discriminated against her by offering her a less favorable severance package than that offered male employees holding similar positions. The district court dismissed Gerner’s complaint, on the ground that she failed to allege a Title VII claim because the County’s assertedly discriminatory denial of severance benefits did not constitute an adverse employment action. See Gerner v.of Chesterfield, Va., 765 F. Supp.

2d 770, 773-74 (E.D. Va. 2011). We reverse.

She had been employer for over 25 years, twelve of them as the County’s Human Resources Director.  In 2009 she was told her job was being eliminated because the department was being reorganized. She would be entitled to three months of pay and benefits as a severance if she would resign and sign a waiver of legal claims against the County, which offer she declined, and thus was fired effective December 15, 2009.

Her discrimination lawsuit alleged, among other things, that certain male employees, who had also been former directors of County departments, had received “sweetheart” deals of up to six months of pay and benefits, or were placed into positions with less responsibility though  continuing their prior pay, in order to allow them to “enhance their retirement benefits.”
In granting summary judgment dismissal, the trial court ruled that the terms and conditions of the severance package did not constitute an adverse employment action:

1) severance benefits must be a "contractual entitlement" to provide the basis of an adverse employment action under Title VII; and

2) because the offer of the severance package was made after she had been terminated, it could not constitute an adverse employment action. 

That was reversed by the appellate court on both grounds:

1) Hishon v. King & Spalding, 467 U.S. 69 (1984), precludes the argument that an employment benefit must be a contractual right in order for its denial to provide the basis for a Title VII claim, holding that any "benefit that is part and parcel of the employment relationship may not be doled out in a discriminatory fashion, even if the employer would be free under the employment contract simply not to provide the benefit at all." Benefits that an employer is under no obligation to furnish by any express or implied contract may qualify as a “privilege” of employment under Title VII, and may provide the basis for a Title VII claim, as long as the benefit is "part and parcel of the employment relationship."  In her situation, in which she did not voluntarily ask for removal from her position, but was offered the severance in return for resignation and a release of claims, the severance was deemed to be the required “part and parcel” of the relationship.

2) Next was the ruling that she did not suffer an adverse action because she was terminated before being denied the severance. It pointed to the language of Title VII protecting “any individual,” and again cited to Hishon (“A benefit need not accrue before a person’s employment is completed to be a term, condition, or privilege of that employment relationship") to support the fact that an employment benefit can constitute an adverse action, even if it related to a former employee. To limit actionable adverse employment actions to those taken while an individual is currently employed would be inconsistent with Title VII’s “principal goal” of "eliminat[ing] discrimination in employment."

Subpoena: EEOC, overbroad, irrelevant information, exceeding agency authority; "pattern and practice" discovery without a proper aggregation of claims.

Controlling law. The EEOC generally has the authority to subpoena "any evidence of any person being investigated" as long as the evidence "related to the unlawful employment practices … and is relevant to the charge under investigation." However, this decision held that an EEOC subpoena was overbroad and sought information that was not relevant to the case.

EEOC v. Burlington Northern Santa Fe Ry. Co., No. 11-1121, 669 F.3d 1154 (10th Cir., 2/27/12); 2012 U.S. App. LEXIS 3902; http://www.ca10.uscourts.gov/opinions/11/11-1121.pdf [enhanced lexis.com version].

This decision, of interest to litigators, confirms the limits of the agency's subpoena and discovery authority and prohibits the EEOC from trying to initiate "pattern and practice" discovery without a proper aggregation of claims. . The subpoena issued in 2010 requested the following:

        [A]ny computerized or machine-readable files…created or maintained by you….during the period December 1, 2006 through the present that contain electronic data about or effecting [sic] current and/or former employees…throughout the United States. 

1. As a practical matter, this request sought any information that the railroad had about any of its current or former employees for the past four years. Consequently the appellate court characterized the request as "incredibly broad" and further noted that just because an act of discrimination could be part of a wide pattern or practice of discrimination and does not warrant that breadth and depth of investigation for every charge.

2. Further, it also found that the EEOC lacked the power and jurisdiction to make it. Title VII (which applies to ADA claims as well) gives the EEOC authority to seek information "relevant to [a] charge under investigation." But both the trial court and appellate court held that because the discovery the EEOC sought was not relevant to the charges, the EEOC was in essence seeking unlimited, or "plenary," discovery. The Tenth Circuit accurately recognized that the EEOC had no statutory authority for such a fishing expedition.
ADA, ADAAA: reasonable accommodation, vacant positions, undue hardship

Controlling law or illustrative? This case and the 10th Circuit case cited by it as persuasive authority raise questions of their effect, and that means it is time to confer with a competent employment attorney on the effect of both of those cases [as you may know, having elected inactive status, I am no longer licensed to provide legal opinions, though giving notice of court cases is permitted, as is done in this collection of cases.] Two cases involved are:

· EEOC v. United Airlines Inc., No. 11-1774 (7th Cir., 3/7/12); 2012 U.S. App. LEXIS 4713;  http://www.ca7.uscourts.gov/tmp/GF0M06B7.pdf [enhanced lexis.com version], and

· Smith v. Midland Brake, Inc., Div. of Echlin, Inc., 138 F.3d 1304 (10th Cir., 1998).
The problem is that Smith is cited in the United Airlines case as holding that an employer has a duty to reassign the employee to an equivalent, vacant position for which the employee is qualified, even if he is not the most qualified for the job in comparison to other applicants. Going back and reading the Smith case, it may not be all that clear because of a complex set of facts, circumstances and law, and there is a question of what is actually the current  state of the law, and might it change soon?

Here is the United Airlines case summary:

Before CUDAHY, KANNE, and SYKES, Circuit Judges. CUDAHY, Circuit Judge.

In this case, the Equal Employment Opportunity Commission (EEOC) asks this court to change its interpretation of the Americans with Disabilities Act, 42 U.S.C. §§ 12101 et seq. (ADA). The EEOC contends that the ADA requires employers to reassign employees, who will lose their current positions due to disability, to a vacant position for which they are qualified. However, this court has already held, in EEOC v. Humiston-Keeling, 227 F.3d 1024, 1029 (7th Cir. 2000), that the ADA has no such requirement. The EEOC argues that the Supreme Court’s ruling in US Airways, Inc. v. Barnett, 535 U.S. 391 (2002), undermines Humiston-Keeling. Several courts in this circuit have relied on Humiston- Keeling in post-Barnett opinions, though it appears that these courts did not conduct a detailed analysis of Humiston-Keeling’s continued vitality. In accordance with this circuit’s case law, we affirm the district court’s holding that the ADA does not mandate reassignment. However, this circuit might reconsider the impact of Barnett on Humiston-Keeling. 

At this point, we have an illustrative case that may be reversed by its own 7th Circuit Court of Appeals at a later date, and the 10th Circuit case cited as possible persuasive authority that may not be as persuasive as the 7th circuit might hold it to be. The Smith 10th Circuit case’s ADA portion of its decision consists of about 2,700 words of detailed facts and law. Briefly stated, the 10th circuit said:

We hold that under the ADA, when a plaintiff is not qualified, even with reasonable accommodation, for the job which he currently holds (or, as here, from which he was terminated), the employing entity has no obligation to consider reassigning him to another position. Under the current EEOC guidelines, the employer's obligation to consider reassignment arises only if the employer can accommodate the employee in his current position, but would experience undue hardship in doing so.

That’s important, but just as important is all of the law and facts considered in arriving at that holding.

[So, after this passage of time from the 10th Circuit’s decision in Smith, the passage of the ADAAA, the possible issuance of new EEOC regulation, and the possibility of a change of reasoning by the entire panel of judges [referred to as en banc]of the Seventh Circuit Court of Appeals in United Airlines, etc., the law is unclear.

That means it is essential to confer with an experienced human resources and employment law attorney on the matter of what might be the new status of persuasive authority on reasonable accommodation, undue hardship, and temporary employees vacating a suitable accommodation position, and so on. I wish I could give a definitive answer now, but this is one of those situations in which human resources and employment law is evolving and is not yet settled.]

Public Sector: employment agreement, breach of contract issue; NM Open Meetings Act, waiver of rights issue; effect of acceptance of benefits on contract claim

Controlling law. This “brief” is more of a notice to practitioners potentially interested in the specific facts and laws that pretty much limit the general value of this case, and more importantly, certiorari was granted by the New Mexico Supreme Court (NMCA) on 2/6/12, No. 33,380, so the final decision may differ from that of the New Mexico Court of Appeals.

Palenik v. City of Rio Rancho, 2012-NMCA-018; http://www.nmcompcomm.us/nmcases/NMCA/2012/12ca-018.pdf [enhanced lexis.com version].

Jonathan B. Sutin, Judge, FYI:

After the City of Rio Rancho (the City) was informed by the New Mexico Attorney General that its termination of Plaintiff James Palenick as its City Manager violated the Open Meetings Act (the Act), NMSA 1978, §§ 10-15-1 to -4 (1974, as amended through 2009), the City, in a meeting eleven months after the termination, passed a resolution attempting to retroactively cure the violation. Plaintiff sued on two counts: Count I, to enforce the Act, and Count II, for debt and money due under the employment agreement for the period between the initial termination and the later-attempted cure. We refer to Plaintiff’s claim for debt and money due as a claim for breach of contract. The district court dismissed Plaintiff’s claim in Count I seeking to enforce the Act on the ground that the court lacked subject matter jurisdiction. On Count II, the breach of contract claim, the court determined that the City violated the Act. The court nevertheless held against Plaintiff on his breach of contract claim, holding that the City’s cure in the later meeting of its prior invalid action applied retroactively, resulting in an effective earlier termination. A related issue is whether Plaintiff waived his contention that the City violated the Act when to his employment agreement, when he was initially terminated, believing at the time that the City had violated the Act. The district court held that Plaintiff’s after his termination constituted a waiver of his breach of contract claim. A further issue involves the district court’s denial of Plaintiff’s claim under the Act for attorney fees. We hold that the City’s later attempt to make its invalid termination valid was not effective. We also hold that Plaintiff’s constitute a waiver of his right to salary agreement. We further hold that Plaintiff is not entitled to attorney fees or costs under the Act. 

Be alert to the certiorari list (as I will be for us). How much may change is uncertain, though Judge Sutin is a keen analyst and excellent jurist and any changes may be more matters of elucidation. Also, it may be that both the NMCA and NMSC opinions will need to be read together to have a complete understanding of the case.

, Title VII, THRA: discrimination, retaliation; evidence, similarly situated, discovery erroneously limited; influence on decision-maker; summary judgment
Illustrative; not controlling law. The primary issues were (1) how would the decision to terminate the employment of this employee compare with such an action taken against a similarly situated employee, and (2) was the person who made the adverse employment decision free of bias?

Bobo v. United Parcel Service, Inc., No. 09-6348, 665 F.3d 741 (6th Cir., 1/9/12); 2012 U.S. App. LEXIS 394; 2012 FED App. 0006P (6th Cir.); 192 L.R.R.M. 2524; 114 Fair Empl. Prac. Cas. (BNA) 254; 161 Lab. Cas. (CCH) P10,435; http://www.ca6.uscourts.gov/opinions.pdf/12a0006p-06.pdf [enhanced lexis.com version].

Facts: Walleon Bobo, African-American in the Army Reserve, worked for UPS as a “feeder supervisor”:

· His duties included training employees who reported directly to him by conducting yearly safety rides and evaluating their performance.

· The evaluation process required completing a specific form.

· As a result of an investigation of the department, it appeared he had asked a number of the drivers he supervised to sign blank forms and did not actually spend the amount of time training as indicated on the forms.

His employment was terminated or falsifying records in violation of the company’s written policies. The company had an objective reason supported by written documentation.

He sued on grounds of discrimination and retaliation under the Uniformed Services Employment and Reemployment Rights Act (USERRA), Title VII of the Civil Rights Act, 42 U.S.C. § 1981, and the Tennessee Human Rights Act, essentially alleging that the employer’s adverse employment action was a pretext for discrimination and retaliation because other non-African-American and non-military employees engaged in this widespread practice of falsification of forms and were not ultimately terminated from employment.

1. UPS moved for summary judgment on the grounds that he only comparable, a non-military, Caucasian feeder supervisor who admitted to falsifying yearly safety ride forms, was also terminated for the same conduct. 

Court rules allow parties a number of methods to prepare for trial by discovering the nature and extent of the other party’s case – commonly referred to as “discovery”. During that process, UPS had only provided discovery about a single employee, who was the only Caucasian, non-military feeder supervisor who reported to Bobo’s supervisor. Not surprisingly, his attorney filed a motion to expand the scope of discovery to seek information about several Caucasian, non-military supervisors to whom Bobo attempted to compare himself, even though these individuals reported to a different supervisor. The trial judge denied that motion.

The appellate court disagreed with that ruling limiting discovery so narrowly, and held that . . .

. . . [c]ontrary to the holding below, Bobo was not required to demonstrate an exact correlation between himself and others similarly situated; rather, he had to show only that he and his proposed comparators were similar in all relevant respects, and that he and his proposed comparators engaged in acts of comparable seriousness.

It explained that the similarly situated employees did not have to deal with the same supervisor in every case and that this criterion was never “an inflexible requirement.” It went on to hold that the trial court’s reliance on the standard that only included similarly situated employees that reported to the plaintiff’s supervisor was too narrow and the inquiry on who constituted a comparable depended on the facts of the case and, given the facts of this case, the search should have been expanded by the trial court.
[Note: This is similar to the reasoning in Coleman v. Donahoe found several cases below in this collection.]

2. On the issue of issue influence on the decision-maker, that employee opinion also indicates UPS may have been deficient there, too:

· Though Bobo’s immediate supervisor did not make the termination decision, the court found that his immediate supervisor may have “influenced” the termination decision due to discriminatory animus.

· The immediate supervisor had made disparaging remarks concerning Bobo’s military service and had been the subject of a prior complaint by Bobo.
[Note: Those two factors taken together most likely strongly affected the reasoning of the appellate court, though even considered separately, employers would be wise to avoid making either mistake.]
Thus, the appellate court affirmed the grant of summary judgment on the retaliation claims brought under § 1981, Title VII, and THRA, but reversed and remanded for trial on the remaining claims.
FMLA, ADA, NMHRA: Unreasonable accommodation request, additional leave of an unspecified duration; retaliation
Controlling law. This ruling confirms that indefinite leave is not a reasonable accommodation under the ADA after FMLA leave. A warehouse supervisor died of cancer and Gabriella Valdez, his personal representative, appealed the case on his behalf - unsuccessfully. 

Valdez v. McGill, No. 11-2051 (10th Cir., 2/13/12); 2012 U.S. App. LEXIS 2783; 18 Wage & Hour Cas. 2d (BNA) 1256; http://www.ca10.uscourts.gov/opinions/11/11-2051.pdf [enhanced lexis.com version].

Doyle “Rocky” Brown was a warehouse supervisor:

· He took FMLA leave for a surgery related to colon cancer.

· Upon returning to work he again took FMLA leave, and this time it was intermittent leave, for treatment of several of his reoccurring health issues.

· After about a year he gave a note to his employer from his physician advising that he still had cancer, plus bronchitis and fatigue, and that he could not work for two weeks.

· A day before his anticipated return to work stated in his physician’s note, the company notified him that he had exhausted the 12 weeks of FMLA leave available to him.

· On that same day he obtained another note from his physician advising that he “may return to work” in three more weeks.

· The company reviewed the note and terminated his employment on the grounds that his work performance was poor and he was excessively absent.

He sued on a number of grounds, one of which was that the company failed to accommodate his disability and it ought to have given him more leave time as a reasonable accommodation under the ADA.
Valdez also argues Mueller could have reasonably accommodated Brown with additional leave time. A leave of absence may be a reasonable accommodation as long as the employee’s request states the expected duration of the impairment. See Rascon v. US West Comms., Inc., 143 F.3d 1324, 1333-34 (10th Cir. 1998), overruled on other grounds by New Hampshire v. Maine, 532 U.S. 742 (2001); Cisneros, 226 F.3d at 1130. For example, when an employee seeks a leave of absence for treatment and has a good prognosis for recovery, a leave of absence is a reasonable accommodation. Hudson v. MCI Telecomm. Corp., 87 F.3d 1167, 1168-69 (10th Cir. 1996). Conversely, when the employee seeks leave, but it is uncertain if or when he will be able to return to work, a leave of absence is not a reasonable accommodation. Cisneros, 226 F.3d at 1130 (noting the employee must provide “an expected duration of the impairment” which must be more definitive than the mere duration of the leave request).
Here, the record shows it was uncertain if or when Brown would sufficiently recover from his impairments to be able to return to work. He submitted two physician’s notes describing his treatment for bronchitis, colon cancer, and fatigue. In the first note, his physician wrote he could return to work on February 8, 2007. Yet he was unable to return to work on that day. The second note stated he “may return to work on March 1[, 2007.]” (Aplt. App. Vol. 1 at 102.) In light of his diagnosis with colon cancer, his frequent absences, and his inability to return to work according to the earlier physician’s note, it was uncertain he would be able to return to work on March 1, 2007. In addition, even if he had been able to return to work, neither note stated the impairment from his cancer and other conditions would be resolved at that time. Quite to the contrary, both notes stated his cancer diagnosis remained unchanged.
Valdez also argues Mueller could have reasonably accommodated Brown by using either a temporary employee or an existing employee as a substitute for him. Requiring an employer to reallocate job duties to change the essential functions of a job is not a reasonable accommodation under the ADA. Milton, 53 F.3d at 1124-25. Therefore, Mueller had no obligation to do so. And, to the extent Valdez argues Mueller could have reasonably accommodated Brown through temporary reassignment, the district court correctly concluded he failed to specifically identify an appropriate available job vacancy as our precedent requires. See Duvall v. Georgia-Pacific Consumer Prods., 607 F.3d 1255, 1263 (10th Cir. 2010); Taylor v. Pepsi-Cola Co., 196 F.3d 1106, 1110 (10th Cir. 1999). 

Because Brown did not show a reasonable accommodation would allow him to perform the essential functions of his job, we agree with the district court that Brown was not a qualified individual4 under the ADA and, consequently, Mueller did not wrongfully terminate him.
Tenth Circuit and New Mexico practitioners may find it helpful to read this entire opinion for other controlling authority on other ADA, FMLA and NMHRA issues, because the plaintiff lost on all arguments:

Gabrielle Valdez, acting as the personal representative of the estate of Doyle “Rocky” Brown, appeals from the district court’s summary judgment for appellees Brent McGill and Mueller Supply Company on claims related to Brown’s discharge. She contends the district court erred because there were genuine issues of material fact which preclude summary judgment on both her: (1) Americans with Disabilities Act (ADA) and New Mexico Human Rights Act (NMHRA) claim; and (2) Family and Medical Leave Act (FMLA) and breach of contract claim. We affirm.
Class action: Title VII, disparate impact issue, sufficient demonstration of 
common issues of fact and law

Illustrative; not controlling law. Class action status was granted in this Title VII case because the plaintiffs clearly demonstrated there were common issues of fact and law. Thus this case differed from Dukes v. Walmart in which there were a million and a half claimants and a theory that the only relevant policies were those forbidding sex discrimination and a policy of delegating employment decisions to local managers.

McReynolds v. Merrill Lynch, No. 11-3639 (7th Cir. Feb. 24, 2012); 2012 U.S. App. LEXIS 3683; http://www.ca7.uscourts.gov/tmp/G50LH7MB.pdf; http://www.employmentlawblog.info/2012/02/mcreynolds-v-merrill-lynch-no-11-3639-7th-cir-feb-24-2012.shtml [enhanced lexis.com version].

Similarly to Dukes, Merrill Lynch had delegated certain employment decisions to local managers and brokers, and it had delegated discretion to its local managers and brokers be exercised in a particular fashion, i.e., creating informal teams to generate and manage business, and in distributing accounts to its brokers. Essentially, the problem with this plan was not intentional discrimination, but rather that the delegation of employment decisions in these ways "exacerbates racial discrimination by brokers" through disparate impact.

The appellate court stated the following important considerations:

Merrill Lynch, accused of discriminating against 700 black brokers currently or formerly employed by it, delegates discretion over decisions that influence the compensation of all the company's 15,000 brokers ('Financial Advisors' is their official title) to 135 'Complex Directors.' Each of the Complex Directors supervises several of the company's 600 branch offices, and within each branch office the brokers exercise a good deal of autonomy, though only within a framework established by the company.

Two elements of that framework are challenged: the company's 'teaming' policy and its 'account distribution' policy. The teaming policy permits brokers in the same office to form teams. They are not required to form or join teams, and many prefer to work by themselves. But many others prefer to work as part of a team. Team members share clients, and the aim in forming or joining a team is to gain access to additional clients, or if one is already rich in clients to share some of them with brokers who have complementary skills that will secure the clients' loyalty and maybe persuade them to invest more with Merrill Lynch. As we said, there are lone wolves, but there is no doubt that for many brokers team membership is a plus; certainly the plaintiffs think so.

The teams are formed by brokers, and once formed a team decides whom to admit as a new member. Complex Directors and branch-office managers do not select the team's members.

Account distributions are transfers of customers' accounts when a broker leaves Merrill Lynch and his clients' accounts must therefore be transferred to other brokers. Accounts are transferred within a branch office, and the brokers in that office compete for the accounts. The company establishes criteria for deciding who will win the competition. The criteria include the competing brokers' records of revenue generated for the company and of the number and investments of clients retained.
Also see this wage and hour class and collective action case that was dismissed for failure to allege facts establishing similarly situated class or common issues; Manning v. Boston Medical Center Corporation, Civil Action No. 09-11463-RWZ (U.S.D.C. MA, 4/18/12); http://www.healthcareemploymentcounsel.com/files/2012/04/ManningVsBostonMedCente-GrantingMotionToDismiss.pdf.

Title VII: race, gender, constructive discharge blatant misbehavior
Illustrative; not controlling law. The white plaintiff and another white administrative employee, the school superintendent, were demoted. The plaintiff claimed that her demotion was a "constructive discharge, and a jury voted in favor of the plaintiff and against the school board consisting of a majority of African-Americans.

Constructive discharge is a legal term that means adverse treatment of an employee was sufficient to be equivalent to firing because the employee felt compelled to resign. This is a close relation to constructive discharge.

Sharon Y. Sanders v. Lee County School District No. 1, No. 10-3240 (8th Cir., 2/28/12); 2012 U.S. App. LEXIS 3945; http://www.ca8.uscourts.gov/opns/opFrame.html; http://www.employmentandlaborinsider.com/Blog.3.2.12.Sanders.pdf [enhanced lexis.com version].

As summarized by the appellate court:

An Arkansas jury found in favor of Sharon Sanders on her Title VII claims of race discrimination and constructive discharge against the Lee County School District No. 1 and individual members of the County's Board of Education. The jury awarded $10,000 in compensatory damages on the race discrimination claim, $60,825 in wages and fringe benefits on the constructive discharge claim, and a total of $8,000 in punitive damages against three individual defendants. Following trial, the district court granted the defendants' motion to set aside the constructive discharge and punitive damage verdicts, and awarded a fraction of the attorney fees requested by Sanders on her race discrimination claim. Sanders filed a timely appeal contending the district court erred in vacating the constructive discharge claim and the punitive damage award, and abused its discretion in reducing her request for attorney fees. We reverse and remand for further proceedings. 
The facts are detailed, so read the opinion to make sure you understand the entire situation, which is important in constructive discharge and hostile work environment cases.

Another issue on appeal was whether the plaintiff was entitled to punitive damages [to punish and/or make an example of a defendant in an egregious case, rather than compensate the plaintiff]. Proof needs to consist of malicious behavior or showed "reckless indifference" to a plaintiff’s rights, safety or property. The Eighth Circuit held that when an employer "blatantly" discriminates based on race, "reckless indifference" can be presumed because employers know or have a duty to know in this day and age that race discrimination is illegal, and this has been the holding in the Third Circuit.

The Eighth Circuit remanded [i.e., returned] the case to the trial court to hear the school board's evidence that it had no idea that race discrimination was illegal. 

; (1) clause buried in job application. (2) too one-sided to enforce

Illustrative; not controlling law. However, there are a number of controlling New Mexico state case holding that unfair or illusory arbitration provisions are unenforceable. This case goes further than NM’s have because the clause was buried in the job application form and the court found it so one-sided [essentially unilateral] and unconscionable as to be unenforceable. Take this decision into consideration when drafting arbitration requirements, especially when using legalese rather than plain language.

Wisdom v. AccentCare, Inc., C065744 (Ct.App.Ca. 3rd A.D., 1/3/12; 202 Cal. App. 4th 591; 2012 Cal. App. LEXIS 1 [enhanced lexis.com version].

This case disagrees with another appellate division, but the reasoning of the Wisdom court might be helpful in avoiding the expense of litigation in our jurisdiction:

    We are aware that Division 7 of the Second Appellate District examined a nearly identical arbitration agreement in Roman, supra, 172 Cal.App.4th at page 1470-1471, and held that the procedural unfairness was “limited[.]” Roman reasoned that there was little evidence of surprise since the arbitration provision was “contained on the last page of a seven-page employment application,” and “was set forth in a separate, succinct (four-sentence) paragraph that Roman initialed, affirming she had seen it.”1471.)

    Here, however, even though plaintiffs undoubtedly saw the arbitration paragraph when they initialed it, their declarations state they did not know what “binding arbitration” meant, no one explained it to them, and they were unaware they were giving up their right to trial. There was no evidence any of the plaintiffs were sophisticated in legal matters. This, combined with the non-negotiable, take-it-or-leave-it circumstances surrounding the application for employment, result in a strong showing of procedural unconscionability.

Title VII, ADA: race, gender, disability; evidence, McDonnell Douglas, pretext, similarly situated, disparate treatment, consistent enforcement of policies
Illustrative; not controlling law. Consistent enforcement of policies is essential.

Coleman v. Donahoe, No. 10- 3694, 667 F.3d 835 (7th Cir., 1/6/12); 2012 U.S. App. LEXIS 241; 2012 WL 32062, 114 Fair Empl. Prac. Cas. (BNA) 160; 95 Empl. Prac. Dec. (CCH) P44,384; http://www.ca7.uscourts.gov/tmp/G80RQAHM.pdf [enhanced lexis.com version].

HAMILTON, Circuit Judge. In 2006, the United States Postal Service terminated plaintiff Denise Coleman’s 32 years of employment as a mail processing clerk. The Postal Service contends that it fired Coleman because she told her psychiatrist she was having thoughts of killing her supervisor, and it believed she posed a danger to her fellow employees. Coleman alleges that her termination was discriminatory (she is African-American and a woman) and retaliatory (she had previously

complained, both formally and informally, of discriminatory treatment). In support of her disparate treatment claims under Title VII of the Civil Rights Act of 1964, Coleman presented evidence that two white male employees at the same facility had recently threatened another employee at knife-point, yet received only one-week suspensions from the same manager who fired her.
The problem the employer (the Postal Service) created for itself was that it treated Denise Coleman differently from two other employees who had engaged in potentially violent behavior:

· Coleman had emotional problems, had been hospitalized, and had admitted to homicidal thoughts, and that was the basis stated for her discharge under the employer’s “zero-tolerance” violence policy.

· Coleman presented evidence that two white, male Postal Service employees had held a knife to the throat of an African-American co-worker while holding down his legs. Both of these employees received only a week-long suspension after an investigation of that incident and the conclusion that it was merely "horseplay."
The lesson from this case is that even if there was a different investigating team and different decision-makers, policies need to be applied evenly and equitably by employers across an entire business or agency.
Class action: FLSA collective action, claim of “integrated healthcare system”, employer status, pleading, conclusory allegations insufficient 

Illustrative; not controlling law. However, after the ruling of the United States Supreme Court in the Dukes case, many practitioners are alert for sound, persuasive reasoning of lower courts about class action or collective action request motions. So far, and as could be anticipated, plaintiffs in such cases need to be reasonably specific about their claims of common issues of fact and law.

In this wage claim case, the federal district trial court rejected conclusory statements that a diverse group of healthcare providers were actually an “integrated healthcare system”
· [Note: A conclusory statement is one that states a judgment about a matter without any supporting information about how the judgment was reached.

· Usually, the parties will be allowed to amend parts of their pleadings to specifically allege exactly what are the contended common facts and laws that they are requesting the court to decide. That’s an expensive task, but an essential one.]

Others parts of their pleadings were dismissed with prejudice [cannot be filed again – ever].

In terms of wanting a successful result, many experienced litigators know that annoying the judge is an unwise beginning in a complicated case, and here the amendments to the pleadings were reaching the fifth effort.

Wolman v. Catholic Health System of Long Island, Inc., No. 10-CV-1326 (JS)(ETB) (U.S.D.C. E.D.NY, 2/16/12); http://www.healthcareemploymentcounsel.com/files/2012/02/WolmanVsCatholicHealthSystsemsFeb2012.pdf [enhanced lexis.com version].

This case involves a class and collective action against twenty-five hospitals and healthcare facilities that the plaintiffs claimed were part of a single “integrated healthcare system”, and it is has been before the trial judge more than once. For litigators, here are some of the salient points:

· Despite the fact that the healthcare facilities advertised themselves as an “integrated healthcare system,” had “common ownership,” or were engaged in a “joint venture,” the court stated, those allegations were insufficient to plead joint employment under the FLSA, and they were dismissed with prejudice, except Good Samaritan Hospital Medical Center, the entity that actually employed the three named plaintiffs.
· Another problem for the plaintiffs was their “inartful, conclusory pleading” in their fourth amended complaint, which asserted claims for automatic deductions from pay for meal periods, and failure to pay overtime for pre-shift and post-shift work and attendance at training programs in violation of the Fair Labor Standards Act, New York Labor Law, and various state common laws. Not even 40 pages and 246 paragraphs of the complaint contained “threadbare recitals of the elements of a cause of action,” without sufficient factual support for the claims. Perhaps quite embarrassing for the plaintiff’s attorneys was the fact that a year before the court dismissed these claims in the nearly identical second amended complaint filed in the case.

· So, a third amended complaint was filed, and the court ordered the plaintiffs to file a more definite statement. Rather than doing that, the plaintiffs filed their fourth amended complaint, which brings us to the current status of the case.
Here are some pointers from the court’s most recent decision:

· Automatic meal-break deductions are not per se unlawful - “there is no duty to ensure that employees are not working through unpaid meal breaks, and employers utilizing an automatic meal deduction policy may legally shift the burden to their employees to cancel the automatic deduction if they work through an unpaid meal break.” Further, even if such a policy were to be ruled illegal, the plaintiffs failed to plead how they were injured by the policy:

· They merely alleged that their meal periods were “typically” missed or interrupted, but

· failed to include any facts about the nature and frequency of the interrupted meal periods to establish that it was compensable work time.
· Simply asserting class claims that a policy violated the FLSA does not relieve named plaintiffs of the burden to show they were injured by that policy:

· the court found one plaintiff’s claim insufficient - that he was owed overtime for attendance at training because he failed to state where and when the training occurred or whether it was mandatory, and

· it found plaintiff’s claim for overtime was deficient because she failed to estimate the approximate total number of unpaid overtime hours that she worked.
· As to remaining claims:

· the court dismissed with prejudice the claims of one of the plaintiffs who conceded that he never worked more than 40 hours in a week, but

· it allowed the other two named plaintiffs limited leave to file a fifth amended complaint against the hospital that actually employed them, though it instructed those plaintiffs 

· to not merely add paragraphs to the “useless, conclusory allegations which are repeated many times over.”
· Finally, it indicated that it would consider imposing sanctions if the plaintiffs failed again to correct the deficiencies in their common law claims.
[Note: As stated above, this kind of litigation is tedious, expensive, and straining the patience of the judge is unwise. One might wonder why the court had not imposed sanctions before this point in the litigation.]
Discovery: preservation order, electronic and other records, misappropriating trade secrets, unfair competition; evidence, spoliation, destruction
Illustrative; not controlling law. This case is a good reminder of the importance of preserving records, electronic or otherwise. Concerning electronic records, periodic destruction or overwriting of storage media may cause critical proof for one party or another to be lost. Intentional or negligent destruction can have disastrous consequences for parties in litigation, especially if there has been a court order to preserve evidence. Even if there has not been a court order, if litigation is anticipated, then as a practical matter, relevant records need to be preserved. A jury instruction has evolved over the years, which is something like this:

Ladies and gentlemen of the jury, you may infer from the loss, destruction or absence of this evidence that it was unfavorable to the party who was required to produce it.

Perhaps the jury is then wondering if it can ask the judge if they can please vote now.

Also be aware that computer forensic science is highly sophisticated and successful at detecting efforts to tamper with, alter or destroy electronic evidence.

Amron International Diving Supply, Inc. v. Hydrolinx Diving Communication, No. 11-CV-1890-H (JMA) (U.S.D.C. S.D. CA); http://www.unfaircompetitiontradesecretscounsel.com/Amron.pdf [enhanced lexis.com version].

This is a trade secrets case, but the decision is a good lesson, learned the hard way, of the serious consequences of failing to preserve evidence.
Facts: Amron sued its former employee, an engineer, for allegedly misappropriating its trade secrets after he left the company and set up a competing business. He had signed nondisclosure agreements during his employment with Amron.  He was fired, and Amron alleged that he used its trade secrets to establish a competing business that manufactures equipment enabling deep-water divers to communicate with surface personnel.
As typically happens in many such cases, early in the litigation the court ordered all parties to preserve evidence, and it is designed to avoid intentional or negligent spoliation of evidence. As indicated above, there are two reasons for this:

· from the plaintiff’s perspective, such an order should preserve the very evidence that is the subject of the claims [in Amron’s case, the alleged evidence of the engineer’s theft of trade secrets and the unlawful disclosure and use of that information], and

· from the defendant’s perspective, this can avoid the adverse jury instructing that the jurors may presume evidence of wrongdoing.

Despite the preservation order, the defendant allegedly “destroyed computer data by using wiping software and destroyed and threw away hard drives.” 

· Soon after the court issued its preservation order, the defendant apparently installed document destruction software on two computers, which he allegedly used to permanently eradicate data.

· In addition, the defendant allegedly installed a new hard drive on a third computer after the court issued the preservation order and manipulated its system clock to make it appear older.

This misconduct was uncovered after Amron obtained access to his computers and conducted forensic analysis of each computer.

Sanctions imposed: The court ordered $73,000 in monetary sanctions, and in a separate order, it held the defendant in contempt of court. 

Public Sector: First Amendment, free speech, public concern

Title VII: hostile work environment, gender, severe, pervasive

Controlling law. All of this employee’s claims were dismissed by summary judgment of the trial court, and the appellate court affirmed. However, as practical matter, tell offenders to behave professionally and that defending such cases, even if successful, is expensive.

Morris v. City of Colo. Springs, No. 10-1572 (10th Cir., 1/18/12); 2012 U.S. App. LEXIS 945; 2012 U.S. App. LEXIS 945; 114 Fair Empl. Prac. Cas. (BNA) 225; http://www.ca10.uscourts.gov/opinions/10/10-1572.pdf [enhanced lexis.com version].

A surgical registered nurse alleged that:

· a surgeon threw a piece of pericardium tissue at her leg during surgery,

· twice flicked her on the head with his finger, and

· made demeaning comments about her work.

She reported the incidents, and investigation was begun, and while that was pending she filed a “notice of claim” notifying of her intention to file claims against the city. A week later the hospital informed her that pursuant to its “obligations to place [her] in a work environment that is comfortable.” Her response was to begin litigation based on allegations of:

· violation by the hospital of her First Amendment constitutional right to petition the government for relief because of having been removed from the cardiology team, and

· gender discrimination.

Free Speech: Though the U.S. Constitution “protects a public employee’s right, under certain circumstances,  to speak as a citizen addressing matters of public concern,” that right is not unlimited, as the appellate court noted that “interests of public concern must be balanced with the employer’s interests in promoting efficiency of the public services it performs through it employees.”

She failed to sufficiently show that her notice of claim involved a matter of public concern. Rather, she was merely notifying her employer of potential claims “arising out of her own working conditions,” i.e., “essentially a personal dispute or grievance.” The petitioning right “is not a right to transform everyday employment disputes into matters for constitutional litigation.”

Title VII: A hostile work environment claim must show:

1) she was discriminated against because of her gender, and
2) such misbehavior was sufficiently severe or pervasive so as to alter the terms and conditions of her employment and to create an abusive working environment [Note: As would be considered by a reasonable person].

Once again, as many courts have done, it was pointed out that the discrimination acts are not civility codes, and “the run-or-the-mill boorish, juvenile, or annoying behavior that is not uncommon in the workplaces is not the stuff of a Title VII hostile work environment claim. 

Pregnancy Discrimination Act: leave, policy violations, equal application of policies, no PDA violation; evidence, McDonnell Douglas test, no pretext
Controlling Law. Morning nausea problems necessitated leave time for medical consultation and then hospitalization treatment for dehydration. Though two letters from the employer mentioned her illness related to her pregnancy in dealing with her leave violations and subsequent termination of employment, she failed to prove the leave policy was unevenly applied in violation of the PDA. Basically, as long as a pregnant employee is treated no worse than any other employee, then the PDA has not been violated.

Because the facts involved are very specific about how this case was successfully handled, it is essential to read it for the specific details of what was important and what was not.

Cato Corp., No. 11-3003, 444 Fed. 280 (10th Cir., 10/27/11); 2011 U.S. App. LEXIS 21804; 2011 WL 50584998; 113 Fair Empl. Prac. Cas. (BNA) 1174; http://www.ca10.uscourts.gov/opinions/11/11-3003.pdf [enhanced lexis.com version].

ADA: disability, per se, unable to work overtime

Illustrative; not controlling law. An important initial question in ADA cases is whether the employee is actually disabled. Though the ADAAA significantly broadened the definitions of disability, making this determination is still an important step. In this case the employee’s alleged inability to work overtime was held not a per se disability under the ADA. It is interesting to note that the Fourth Circuit was careful to make an individualized inquiry into the local labor market to assure that other jobs actually were available that were consistent with the employee’s restriction of “no overtime.”  In these situations, an individual must show a significant restriction in his ability to perform either a “class of jobs or a broad range of jobs in various classes as compared to the average person having comparable training, skills and abilities.”

Boitnott v. Corning Incorporated, No. 10-1769 (4th Cir., 2/10/12); ; ; http://scholar.google.com/scholar_case?case=13570919108251362483&q=Boitnott+v.+Corning+Incorporated&hl=en&as_sdt=2,32&as_vis=1[enhanced lexis.com version].
As summarized by the appellate court:

This case involves a claim brought by Michael R. Boitnott ("Boitnott") against his employer, Corning Incorporated ("Corning"), under the Americans with Disabilities Act ("ADA"), 42 U.S.C. § 12101 et seq., in which Boitnott asserted that his inability to work more than eight hours per day and rotate day/night shifts as a result of physical impairments rendered him disabled under the ADA. Boitnott further asserted that Corning had violated the ADA by failing to provide him a "reasonable accommodation" for his disability. Corning responded that, since Boitnott was physically able to work a normal forty hour work week and had not demonstrated that his impairments significantly restricted the class of jobs or a broad range of jobs available to him, he could not establish that he had a "substantial" limitation upon which to base a claim of disability under the ADA. The District Court granted summary judgment to Corning. * * * We affirm.

Factual background:
· In 2003 he was diagnosed with a form of leukemia while on a medical leave, but no treatment was required at that time.

· In 2004 he advised Corning that he would be unable to return to his regular work schedule as a maintenance engineer, which consisted of 12-hour shifts, alternating two weeks of day shifts with two weeks of night shifts; his physician stated he was capable of working a normal 8-hour day and 40-hour week, but was unable to work overtime.
· Thus unable to return to his prior position, he applied for long term disability (LTD) benefits in May 2004, and that was initially granted by the insurance carrier.

· Subsequently, he filed a charge of discrimination against Corning on the grounds that the company failed to accommodate his disability.

· In October of 2004 the disability insurance carrier terminated his LTD benefits in because he was capable of working a normal 40-hour workweek, and that certain maintenance positions existed at that point which did not require overtime.

· In June 2005:

· one of his physicians stated he could return to work for up to 10 hours a day, four days a week, but overtime was not mentioned, and 

· another physician said he could work the four 10-hour days with “moderate” overtime.

· At that point none of the day shift maintenance positions were available.

· In an effort to resolve matters, Corning worked with his union to by creating a new maintenance position consisting of day shift work of 8 hours a day with limited overtime [Note: The ADA does not require a position to be created], and he was allowed to apply for that position even though he was not on active status.  He was hired for the position and held it since 2005.

Ruling: The appellate court based its decision on these factors:

· beginning as early as February 2004, he was cleared to work a full 40-hour workweek, and

· his ability to work overtime did not significantly restrict his ability to perform a class of jobs or a broad range of job in various classes in his geographic area. 

ADA: absence, return, required medical explanation

Illustrative; not controlling law – but an interesting issue to consider and take action on. In this federal district court of California case the trial judge ruled that the employer’s policy of requiring employees to provide a doctor’s note identifying the nature of a health-related absence violated the Americans with Disabilities Act. Note that trial court rulings are limited to the parties to the litigation and are not controlling authority in other cases. However, discussing this with legal counsel experienced in human resources and employment law might be a good idea.

E.E.O.C. v. Dillard’s, Inc., No. 08cv1780-IEG(PCL) (U.S.D.C. S.D. CA); 

http://www.franczek.com/assets/attachments/Dillards.pdf [enhanced lexis.com version].

The court’s reason for ruling that Dillard’s attendance policy was unlawful on its face was because it could permit supervisors to conduct disability- related inquiries that might violate of the ADA. Often courts will examine and adopt an agency’s interpretation of legislation, and in this instance the trial judge did that. It reasoned that the employer’s policy invited intrusive questions regarding employees’ medical conditions that could tend to elicit information about an actual or perceived disability. Arguing against that, Dillard’s contended that the policy was necessary to verify the legitimacy of medical absences and to ensure that employees can safely return to work without posing a threat to themselves or others. In rejecting these arguments, the court’s conjecture was that Dillard’s did not need to know the nature of an employee’s medical condition to accomplish these goals.
[Note: This reasoning and ruling creates some difficulties for employers, and the trial judge may have gone too far, which is the reason for discussing this with legal counsel. On the one hand, the employer needs to be able to verify the validity of leave, but on the other hand the policy may create ADA liability. As a practical matter, the solution is to review the nature and extent of such inquiries and to properly train supervisors, managers and others in the limits of such inquiries – questions of validity are one thing, and the nature of the illness or injury is another.]
Federal Arbitration Act (FAA), preemption of state laws

Controlling law. Under certain circumstances, the FAA preempts arbitration provisions that one would assume would be governed by state law. When state law prohibits absolutely bans arbitration of a particular type of claim, the FAA may preempt that state law; according to this United State Supreme Court decision, there is no exception in the FAA for personal injury or wrongful death claims that would exclude them from enforceable arbitration agreements.
This was not an employment law case, but employers need to be aware of the continuing extension by federal courts of the FAA into state arbitration decisions. One unclear aspect of this decision is the degree to which the state court decision’s alternative holding was influenced by the invalid, categorical rules, i.e., prohibiting personal injury and wrongful death in predispute arbitration agreements – barring them before there is a ground for possible litigation. These kinds of contractual provisions may be barred by state law because they are “unconscionable”, e.g., unusually harsh and shocking to the conscience, such as so grossly unfair that a court will prohibit it or not enforce it.

Marmet Health Care Center v. Brown et al., No. 11–391, 565 U. S. ____ (2/21/12); http://www.supremecourt.gov/opinions/11pdf/11-391.pdf [enhanced lexis.com version].

State and federal courts must enforce the Federal Arbitration Act (FAA), 9 U. S. C. §1 et seq., with respect to all arbitration agreements covered by that statute. Here, the Supreme Court of Appeals of West Virginia, by misreading and disregarding the precedents of this Court interpreting the FAA, did not follow controlling federal law implementing that basic principle. The state court held unenforceable all predispute arbitration agreements that apply to claims alleging personal injury or wrongful death against nursing homes.
The decision of the state court found the FAA’s coverage to be more limited than mandated by this Court’s previous cases. The decision of the State Supreme Court of Appeals must be vacated. When this Court has fulfilled its duty to interpret federal law, a state court may not contradict or fail to implement the rule so established. See U. S.Art. VI, cl. 2.
[Note: “per curium” usually indicates a decision issued by the entire appellate court without naming the author.]
Factual background:

· Representatives of three patients had signed admission agreements for nursing home patients.

· One of the provisions in those documents included a broad arbitration agreement for the resolution of disputes.

· Subsequent to the deaths of those patients, their representatives filed civil tort actions for negligence and wrongful death. 

· Ultimately in that litigations process the West Virginia Supreme Court of Appeals (the highest court) refused to enforce the arbitration agreement based on public policy:

    [A]s a matter of public policy under West Virginia law an arbitration clause in a nursing home admission agreement adopted prior to an occurrence of negligence that results in a personal injury or wrongful death, shall not be enforced to compel arbitration of a dispute concerning negligence.
The decision also alternatively suggestion that there was some possibility under state law unconscionability under state contract law.

· Of importance in this briefing of the case, it also considered whether the FAA preempted state public policy, and held that it did not, reasoning that Congress did not intend the FAA to apply to personal injury or wrongful death arbitrations, and thus holding that there was no preemption of the state public policy against enforcement of predispute arbitration agreements for personal injury and wrongful death.

Ruling:
· The U. S. Supreme Court reversed, holding that the West Virginia court's interpretation of the FAA was both "incorrect and inconsistent with clear instruction in the precedents" provided by the Supreme Court. 

· The Court said there is no exception in the FAA for personal injury or wrongful death claims that would exclude them from enforceable arbitration agreements:

    [W]hen state law prohibits outright the arbitration of a particular type of claim, the analysis is straightforward: The conflicting rule is displaced by the FAA.

Quoting from its 2011 decision in AT&T v.Concepcion.

· It then cited a number of cases in which it had applied the preemption standard:

· a limitation imposed by a state statute granting exclusive jurisdiction to a state commissioner;

· a state statute granting exclusive jurisdiction to courts to resolve punitive damages;

· a state law requirement that litigants use a judicial forum for wage disputes; and

· a state prohibition on arbitration of financial investment claims.

In each of those cases the Court had held that the FAA preempts state law requirements that would interfere with the federal policy favoring the arbitration of disputes by the parties.
· It also noted the West Virginia court's alternative suggestion that the arbitration agreements were not enforceable because of unconscionability considerations. According, the case was remanded back to West Virginia  on this issue for reconsideration and clarification by the West Virginia court – were there in fact any common law principles "that are not specific to arbitration and pre-empted by the FAA" that support the court's public policy assertion.
Class actions: trial court class certification affirmed, two classes of bank employees, FRCP Rule 23(a)(2) and Rule 23(c)(1)(B), common issues of fact and law
Illustrative; not controlling law. When the United States Supreme Court decided Wal-Mart Stores, Inc. v. Dukes there was speculation that the ruling was not necessarily fatal to all anti-discrimination case class action litigation, and that seems to have been right. The 7th Circuit affirmed the certification of two classes by holding that:

1) the district court did not abuse its discretion in certifying two classes of bank employees and
2) this certification met the commonality requirement clarified in Dukes. 

So far this is to first decision made on the issue of the commonality requirement, and it is informative. As can be seen from the Ross opinion:

A limitation is that a class must be well defined, but on the other hand

Merely because a class might consist of thousands of plaintiffs does not mean a court will find commonality lacking, particularly where there is a broadly enforced policy. 
For now, remain alert to how this issue develops in other circuits .
Ross v. RBS Citizens N.A. d/b/a Charter One, No. 10-3848 (7ty Cir., 1/27/12); 2012 U.S. App. LEXIS 1478; http://www.ca7.uscourts.gov/tmp/FG0JOVZM.pdf [enhanced lexis.com version].

Essential to qualifying for class action status is the requirement of common questions of fact and law, which the Dukes decision noted was missing in its case, i.e., there were too many possible different factual situations and types of law involved.

In Ross, the district court certified two classes of bank employees:
1. nonexempt hourly employees who alleged that the Charter One’s unofficial policy denied them overtime pay; and

2. assistant branch managers who claimed that they were misclassified as exempt employees.

Charter One’s primary argument on appeal was that the certification order did not comply with Federal Rules of Civil Procedure Rule 23(c)(1)(B), because it did not adequately define the
· class,

· claims,

· issues, or

· defenses.

Following the issuance of the Dukes opinion, the 7th Circuit then requested the parties deal with essential issue of commonalities of fact and law, which they did. Based on that, it determined that the classes met Rule 23(a)(2)’s commonality requirement under Dukes:

· The classes involved a common claim based on a broadly enforced policy denying overtime pay to nonexempt employees and requiring assistant branch managers to perform nonexempt work without overtime, and that this policy potentially determined the ultimate decision of the case.
· Though there might have been slight variations in how Charter One enforced its overtime policy, it found that both classes maintained a common claim, and this “common claim” was the “glue” necessary to satisfy the commonality requirement.
· Unlike Dukes, an individualized assessment of each assistant manager’s job duties was unnecessary and did not destroy commonality; such an assessment would be irrelevant to deciding whether a company-wide policy existed to deny them overtime pay, which allowed the court to focus on the fact that the class members involved were

· substantially fewer than in Dukes and
· all were located in Illinois.

NLRB: illegal strike, adverse employment action, reinstatement, changing reason for firing, temporary replacement workers; timely filing required by §8(d)(3); Federal Mediation and Conciliation Service ("FMCS"); CBA

This was a complex situation and the decision relies heavily on specific facts. Essentially though, the lesson is that the employer changed its reason for its adverse employment actions. Thus, this NLRB case did not allow the employer to have things both ways because:

1) the employer cannot:

a. learn of an illegal strike,

b. opt not to fire the strikers,

c. make overtures it will reinstate the employees, and

2) then fire the illegal strikers when discussions break down.

The more prudent approach would have been for the employer to decide on the issue of firing the illegal strikers at the time it discovered the strike was illegal.
Douglas Autotech Corp., 357 N.L.R.B. No. 111 (Nov. 18, 2011); URL for NLRB case locator -  https://www.nlrb.gov/cases-decisions/case-decisions/board-decisions [enhanced lexis.com version].

[Points to consider from this decision:

1. Did the employer check to see whether the union had followed all necessary procedures and requirements to determine whether a strike is, in fact, permitted?

2. When the employer learned that the strike was illegal, what should it have decided about firing the strikers?]
: Important article on two recent cases

Illustrative; not controlling law. Retaliation claims are the type most frequently filed, and they are increasing. Adequate training is the best preventive measure. Here is the URL for the article: 

http://www.employmentandlaborinsider.com/retaliation/last-week-my-post-was/.

NLRB: complaint about terms and condition of employment, concerted activity; no EEOC discrimination filing

Illustrative; not controlling law. Be aware that the anti-discrimination laws are not the only remedies available to employees who believe they have been treated adversely in the workplace. Rather than file a discrimination claim with the EEOC, this employee filed with the National Labor Relations Board, which is unusual, and in this case it was unsuccessful.

He was experiencing numerous difficulties in the workplace, some or all of which might have been caused by his own attitudes, behavior or misbehavior, or poor performance. The precipitating event for his firing was an outburst of offensive language directed at the owner of the car distributorship during a discussion about his complaints against the company and the company’s complaints against himyears labor law has been well settled on the issue of employers’ invitations to employees to quit in response to their exercise of protected concerted activity in the workplace. Such an “invitation” is coercive because it conveys to employees that … engaging in … concerted activities and their continued employment are not compatible, and it implicitly threatens discharge of the employees involved.
In the case cited below, the factors to consider stated by the appellate court were:

· location of the discussion, (e.g., closed, or in the open and disruptive to the work environment),

· subject matter of the discussion (e.g., terms and conditions of employment, or other matters),

· nature of the outburst (severity and extent, possible physical harm), and

· provocation by Unfair Labor Practices by the employer.

Plaza Auto Center, Inc. v. National Labor Relations Board, Nos. 10-72728, 10-73125, 664 F.3d 286 (9th Cir., 12/11/11); 2011 U.S. App. LEXIS 25072; 192 L.R.R.M. 2340; 161 Lab. Cas. (CCH) P10,432; http://www.ca9.uscourts.gov/datastore/opinions/2011/12/19/10-72728.pdf [enhanced lexis.com version].

There was a hearing on the employee’s labor complaint before an Administrative Law Judge, an NLRB hearing, and then an appeal to the 9th Circuit. The issue in the appellate court was whether the employee’s misbehavior was severe enough for him to lose protection of the NLRA, and the appellate court concluded that the NLRB had erred in its initial assessment that the nature of Aguirre's outburst weighed in favor of protection of the Act and remanded the case to the NLRB to reconsider its decision, stating:

    [U]nder the Board's own precedents, obscene, degrading, and insubordinate comments may weigh in favor of lost protection even absent a threat of physical harm. In addition, the Board should give full effect to the ALJ's factual and credibility findings, including the finding that Aguirre's behavior was menacing or at least physically aggressive in that small room, unless "the clear preponderance of all relevant evidence convinces" the Board that they are incorrect.

[Note: Perhaps the owner should have terminated the meeting after the outburst of offensive language, put the employee on temporary suspension, and then called his human resources manager or the company employment law attorney for advice on how to proceed.]

FLSA: article on risk of inappropriate responses to wage complaints; retaliation, litigation example
Illustrative; not controlling law. As stated by the 4th Circuit Court of Appeals:

The sole question presented by this appeal is whether an employee’s complaint lodged within her company—as opposed to a complaint filed with a court or government agency—may trigger the protection of the FLSA’s antiretaliation provision. This is an issue of first impression in this circuit.

Section 215(a)(3) of the FLSA makes it unlawful for a covered employer to "discharge or in any manner discriminate against any employee because such employee has filed any complaint or instituted or caused to be instituted any proceeding under or related to this chapter, or has testified or is about to testify in any such proceeding." Minor contends that an employee who complains of FLSA violations to her employer is protected from retaliatory firing because she has "filed any complaint" within the meaning of the antiretaliation provision.
The decision then goes on to outline statutory and case law considerations, and it rules that there is a factual issue to be heard and decided by a jury to determine whether the actions of the employer amounted to retaliation for the verbal interaction between the employee and the supervisor and management.

URL links:
· Case: http://pacer.ca4.uscourts.gov/opinion.pdf/101258.P.pdf [enhanced lexis.com version]
· Article: http://www.wage-hour.net/post/2012/02/05/Pay-Complaints-Can-Pose-Big-Risks.aspx.
FMLA: evidence, McDonnell Douglas test applied

Illustrative; not controlling law in our 10th Circuit jurisdiction, and as such it will not be briefed in detail. However, be aware of it because there is a strong tendency in discrimination cases for persuasive authority in one area of law in a jurisdiction noted for it its keen and sensible analysis to be adopted in another jurisdiction. 

Donald v. Sybra, Inc., No. 10-2153  (6th Cir., 1/17/12); 2012 U.S. App. LEXIS 924; 2012 FED App. 0014P (6th Cir.); 2012 WL 117612; http://www.ca6.uscourts.gov/opinions.pdf/12a0014p-06.pdf [enhanced lexis.com version]; has settled the issue in the 6th Circuit of whether FMLA interference claims should be evaluated under the McDonnell Douglas evidentiary proof framework in the Sixth Circuit. McDonnell Douglas is burden-shifting framework:

1) Initial burden of proof: An employee must first establish a prima facie case of discrimination or retaliation.

2) Subsequent burden of going forward with evidence and testimony [not the same as a burden of proof]: If the employee succeeds, the burden of production shifts to the employer to articulate a legitimate, nondiscriminatory reason for the action taken against the employee.

3) Final burden of proof:  Upon this showing, the burden shifts back to the employee to prove that the employer's proffered reason was pretextual.
[Note: The burden of proof always remains with the plaintiff.]  

NLRB: union activities, union insignia, hospitals, patient care areas, National Labor Relations Act (NLRA) Section 8(a) (1)
Controlling law. How controlling and for how long is always an issue with NLRB decisions because the board members are political appointees, so that depends on which party is currently occupying the White House, whether there is a valid quorum of the Board, etc. As with bulletin boards and other displays in the workplace, if all sorts of postings are allowed (e.g., events, sales, meetings, etc.), then union postings cannot be barred. Similarly, such things as nursing school pins, pictures of children, advanced professional designations – even "special messages" – most healthcare providers allow them in some form as "accessories" adorning an employee's identification badge. As such, it is essential to have some regulation of them, and a new decision from the National Labor Relations Board states regulation must be proper and consistent.

Note that this decision was issued before the expiration of the recess appointment Craig Becker.

Saint John's Health Center, 357 NLRB No. 170 (12/30/11); go to https://www.nlrb.gov/cases-decisions/case-decisions/board-decisions and search for the ruling by the number cited here.

The Board held that though a restriction by a healthcare employer against wearing of all union insignia (e.g., buttons and ribbons) in immediate patient care areas is presumptively valid, that presumption "does not protect a selective ban on only certain union insignia" unless the employer can prove that a selective ban is "necessary to avoid disruption of health-care operations or disturbance of patients."
[Note: Once again, if this is a problem for your employer or a client you serve, consult an attorney specializing in labor law.]

Administrative Remedies: misleading New Mexico Department of Labor’s Charge of Discrimination form; statutes: interpretation; legislative intent, rules of construction; administrative law and procedure, administrative appeal, hearings; judicial review,  legislative intent, notice of claim; civil rights; discrimination; procedure, federal law, civil rights:
Controlling law. This case is of interest primarily to litigators and will not be briefed in detail. Here is the summary by the NM Supreme Court:

Opinion
Charles W. Daniels, Chief Justice
{1} This case is before us on certification from the United States District Court for the District of New Mexico to answer two questions on whether the New Mexico Department of Labor’s1 Charge of Discrimination form fairly and adequately allows a claimant to exhaust administrative remedies and preserve the right to pursue judicial remedies for individual liability claims under the New Mexico Human Rights Act (NMHRA), NMSA 1978, Sections 28-1-1 to -14 (1969, as amended through 2007). We hold that the Charge of Discrimination form is so misleading that exhaustion of administrative remedies in the circumstances of this case is not required. 

Lobato v. State of New Mexico Environment Department, Environmental Health Division, et al., 
No. 32,917 (NMSC, 12/1411); 2012-NMSC-002; http://www.nmcompcomm.us/nmcases/NMSC/2012/12sc-002.pdf [enhanced lexis.com version]. 
The plaintiff was attempting, among other things, to sue his supervisor individually, which would have been allowed under the NMHRA. However, that requires the name and address of the individual to be included in the claim, and that requirement and information box or line or blank was omitted on the form. There was a box for “particulars”, but that was held to be insufficient.

USERRA: discrimination, hostile work environment

Controlling law. Consistent with the tendency of the Congress and the courts to borrow and implement theories of liability from the various provisions or rulings in discrimination cases, this legislation extends the theory of hostile work environment to USERRA. Throughout our legal history this borrowing of analysis and reasoning for the most part has provided essential consistency for practitioners – imagine the confusion if there were different legal theories for each antidiscrimination act – though there are a few exceptions to this consistency.

The change came from passage of the VOW to Hire Heroes Act of 2011, which was signed into law on November 21, 2011, by the President. VOW contains three main provisions that:
1) amend and expand the protections under the Uniformed Services Employment and Reemployment Rights Act (USERRA);

2) amend the Internal Revenue Code to provide certain tax credits to tax-exempt companies that hire unemployed veterans; and

3) create new and expanded education, training, and transition programs for veterans within the federal Departments of Labor and Veterans Affairs.

The provision of VOW broadening the scope of USERRA to include a claim for hostile work environment is important because previously it was unclear whether USERRA provided coverage for claims of harassment and hostile work environment based on military status.
[Note: Among other things, the issue of damages has not yet been addressed. As always, the better practice is to prevent discrimination in the workplace.]
FMLA: clear, actual notice of policies required, calculating leave, failure to notify of change in calculating method; inadequate training
Illustrative; not controlling law. Adequate notice and adequate training in FMLA requirements and company policies and practice are essential, and failure to do so were expensive in this case. Also note that probably this entire case could have been avoided by a common sense interactive discussion rather than formalistic reflexive action.

Thom v. American Standard,  Nos. 09-3507/3508 (6th Cir., 1/20/12); 2012 U.S. App. LEXIS 1166; 2012 FED App. 0016P (6th Cir.); http://www.ca6.uscourts.gov/opinions.pdf/12a0016p-06.pdf [enhanced lexis.com version].

Carl L. Thom, Jr., had worked for American Standard for 36 years:

· He went on FMLA leave for surgery for an injury not related to work.

· Written grant of leave informed him that his leave would extend until June 27.

· After surgery he began recovering faster than expected by his physician, who provided him with a note releasing him to light duty beginning May 31 and to full duty on June 13.

· Consequently, Thom attempted to return to work on May 31, which was before the expiration of his approved FMLA leave.

· The company did not allow him to return to work at that time because it did not permit employees with non-work related injuries to perform light duty work temporarily after FMLA leave.

· On June 14, the company contacted the plaintiff to ask why he had not returned to work the previous day.

· He plaintiff explained that he was suffering from increased pain and would return to work on June 27, as originally scheduled.

· Subsequently he received a note from his physician explaining his condition, which he delivered to the company on June 18.

· At that time his employer informed him that each day between June 13 and June 17 was an unexcused absence and, consequently, his employment was terminated.

Four methods are available for calculating FMLA leave, two of which are “rolling” and “calendar year”. The employer contended it used the “rolling” method which it argued he ought to have been aware of because that was what the union was aware of, i.e., it contended that though he might not have known directly of that, such information ought to have been imputed to him.

At trial he was awarded $99,960 attorney fees, $2,732 litigation costs, and $104,354 for back pay, which the appellate court affirmed:

· Because , , , "employers should inform their employees in writing of which method they will use to calculate the FMLA leave year” and clear written notice ". . . is consistent with the principles of fairness and general clarity."

· Further, the company originally informed the plaintiff that his leave would expire on June 27 (under the “calendar” method) and did not notify him of its change to the” rolling” method until it was defending the lawsuit.

FMLA: individual liability, personal liability

Illustrative; not controlling law. Individual liability, i.e., personal liability, isn’t frequent, but under certain circumstances it can be imposed under provisions of the FMLA, which do not exist under Title VII. Here the issue was whether the employee’s agency director could be found by a jury to be her employer for the purposes of the FMLA.

Haybarger v. Lawrence County Adult Probation & Parole, No. 10-3916 (3d Cir., 1/31/12); 2012 U.S. App. LEXIS 1776; http://www.ca3.uscourts.gov/opinarch/103916p.pdf [enhanced lexis.com version].

Because this is an unusual case, here is the appellate court’s summary:

Debra Haybarger appeals the District Court's decision granting summary judgment to William Mancino on her claim under the Family and Medical Leave Act ("FMLA"), 29 U.S.C. § 2601 et seq. Haybarger contends that the District Court erred in holding that, as a matter of law, Mancino was not her "employer" * * * under the FMLA. As a threshold matter, we hold on an issue of first impression in our Court that a supervisor in a public agency may be subject to individual liability under the FMLA. We further hold that there exists a genuine dispute of material fact concerning whether Mancino is himself subject to such liability. Accordingly, we will vacate and remand the matter to the District Court.

Accordingly, this is yet another case in which advice from legal counsel is recommended. The reasoning of the appellate court:

· It rejected the positions of the appellate courts in the 6th and 11th circuits, and instead adopted the position of the 5th Circuit.
· The statutory language important for the 3rd Circuit Court of Appeals states that "an individual is subject to FMLA liability when he or she exercises 'supervisory authority over the complaining employee and was responsible in whole or part for the alleged violation' while acting in the employer's interest."
Thus, that is what the jury will need to determine at trial.

LMRA: challenge by individual to employer’s neutrality agreement with union, under Section 301, LMRA, 29 U.S.C. § 185
Illustrative; not controlling law.  This 11th Circuit Court of Appeals case held that an employee may bring a legal action under the Labor Management Relations Act to enjoin enforcement of a “neutrality agreement” between his employer and a labor union. Basically, a neutrality agreement is a contract between an employer and a union in which the employer agrees to remain neutral during the union's organizational campaign. The employer and the union may negotiate the terms of the agreement and may require that any disputes arising from the agreement be resolved through arbitration, and because it is a contract controlling terms and conditions of employment, it is enforceable in federal district court under Section 301 of the LMRA, 29 U.S.C. § 185.
Mulhall v. UNITE HERE Local 355, No. 11-10594 (11th Cir., 1/18/12); 2012 U.S. App. LEXIS 944; http://www.ca11.uscourts.gov/opinions/ops/201110594.pdf [enhanced lexis.com version].
At issue is whether or not neutrality agreements are “things of value”, and various federal appellate circuits disagree. Thus, this is a matter for experienced labor attorneys to deal with, though human resources practitioners need to be aware of the issue and when to seek expert advice and counsel.

NM Wage: Santa Fe, minimum wage

Controlling law. Effective 3/1/12 the minimum wage in Santa Fe, New Mexico, will increase to $10.29 per hour.

ADEA: untimely filing. Ledbetter Act, specific wording of agreement reducing pay; pay disparity, “unequal pay for equal work” not pleaded

Controlling law. The 10th Circuit has held in this ADEA case that the Lily Ledbetter Fair Pay Act does not extend the statute of limitations for age bias claims. In a broader sense, this means that our federal appellate circuit has now joined a number of other courts in ruling that the effect of is limited to situations where an unlawful adverse employment action was either not known or should not have been known in deciding when a filing is untimely [see three or four previous cases in this collection].

Almond v. Unified Sch. #501, No. 10-3315 (10th Cir., 11/29/11); 2011 U.S. App. LEXIS 23718; 113 Fair Empl. Prac. Cas. (BNA) 1473; 94 Empl. Prac. Dec. (CCH) P44,339; http://www.ca10.uscourts.gov/opinions/10/10-3315.pdf [enhanced lexis.com version].

Dwight Almond and Kevin Weems, Maintenance Department workers. Budgetary problems necessitated a reduction in force. Instead of terminating Almond’s employment, he was allowed to transfer to a custodial position in a lower pay grade, though the lower pay would not take effect for two years. He agreed in writing, and the reduction took effect in 2005. Weems received the same offer in 2004, he agreed in writing, and his pay was reduced two years later.

Neither of them filed ADEA charges until 2006, which was beyond the 300 day filing period.

In affirming the district court dismissal, our 10th Circuit Court of Appeals followed this authority:

Del. State Coll. v. Ricks, 449 U.S. 250 (1980); Haynes v. Level 3 Commc’n, LLC, 456 F.3d 1215, 1222 (10th Cir. 2006). Sometimes, of course, an adverse employment decision isn’t announced and the employee doesn’t learn of it until much later — and in those circumstances courts revert to asking when the plaintiff did or a reasonable employee would have known of the employer’s decision. See, e.g., Oshiver v. Levin, Fishbein, Sedran & Berman, 38 F.3d 1380, 1386 (3d Cir. 1994). But in all events, and consistent with the general federal rule, an employee who discovers, or should have discovered, the injury (the adverse employment decision) need not be aware of the unlawful discriminatory intent behind that act for the limitations clock to start ticking. (Whether and when the limitations clock, once it has started, might be equitably tolled is, of course, another matter. See Hulsey v. Kmart, Inc., 43 F.3d 555, 557 (10th Cir. 1994); Cada v. Baxter Healthcare Corp., 920 F.2d 446, 450–51 (7th Cir. 1990)).
Almond case for more specific details about the arguments raised by the plaintiffs.
OSHA: worker killed, failure to train, citation upheld
Controlling law. Many common law jurisdictions allow liability for failure to train. Similarly, in this statutory OSHA case the violation citations were upheld for failure to train. One purpose of OSHA is accident prevention, which is a primary purpose of training.

Complicated operations, a complicated and dangerous worksite, and complicated machinery were involved. Contact of a machine with an electrical line during refueling caused the death of a trench hand. Training of all employees is essential, and it is also essential to maintain records of who on the site has been trained so that workers arriving after initial training will also receive essential safety training.

Compass Environmental, Inc., v. Occupational Safety and Health Review Commission; Department Of Labor, No. 10-9541, 663 F.3d 1164 (10th Cir., 12/19/11); 2011 U.S. App. LEXIS 25070; http://www.ca10.uscourts.gov/opinions/10/10-9541.pdf [enhanced lexis.com version].
Compass Environmental, Inc. began construction in early 2006 in Fort Lupton, Colorado, of an underground slurry wall for a surface mine. One of the machines involved was a mobile excavator with a 75-foot boom used to dig a trench at the site:

· It was operated by a crew consisting of an excavator operator and a trench hand.

· The trench hand’s duties included greasing the excavator after each cut, which was performed with a rubber hose grease line and metal nozzle connected to the excavator.

The employer briefed all the workers at the site during the first week on various safety issues according to safety analyses it had prepared for the job:

· For the excavator operator and the trench hand, the analysis included warnings relating to the high-voltage power line that crossed over one end of the construction site, and specific instructions that workers to maintain a 20-foot clearance between the excavator and the power line.

· Unfortunately for the trench hand, he never received that training because he joined the project after the first week, and his individual safety training didn’t include any instructions about the overhead power line.

In March, the excavator operator decided to refuel the excavator by taking it off of its dirt work pad and moving it to the portable fuel tank located beneath the power line. The trench hand was walking alongside the excavator holding the fuel line when the 75-foot boom of the machine came close enough to the power line for an electric current to pass through it. The current went through the boom to the excavator and through the grease line, killing the trench hand.
Two serious violations were found in the accident investigation and the Secretary of Labor issued Compass a citation for failing to adequately train the trench hand, which was a violation of the Occupational Safety and Health Act. An administrative law judge found that the trench hand’s exposure to the power line wasn’t foreseeable and rejected the citation. That decision was overturned by the Occupational Safety and Health Review Commission (OSHRC).

Compass appealed to the Tenth Circuit, which rejected argument of Compass that the OSHRC had applied the wrong standard in deciding whether it had violated the Act by failing to train the trench hand on the dangers of the high-voltage power line. Rather, Compass argued that the applicable test required the Secretary of Labor to establish that:

1) the Act applies to the situation;

2) the employer didn’t comply with the standard;

3) the employee had access to the condition causing the violation [being in the area of the electric line; and

4) the employer had actual or constructive notice of the violation.

Rejecting those contentions, the court held that the test suggested by Compass erroneously failed to focus on determining whether the OSHA training standard has been violated;

· it noted that the third prong of the test, access to a condition, makes no sense because the violation was insufficient training, and

· the appellate court stated:
In this case, rather than applying this generic four-part test, the Commission applied a more training-specific test and focused on the issue of whether a reasonably prudent employer would have anticipated the trench hand’s exposure to the overhead power lines and provided him with training on this hazard.

Under the Act, an employer’s obligation to train is “dependent upon the specific conditions [at the work site], whether those conditions create a hazard, and whether the employer or its industry has recognized that hazard”, so the court upheld the OSHRC’s finding that Compass failed to meet its obligation. A high-voltage power line at the work site clearly presented a severe hazard to any employees who might come into contact with it.
· Compass had recognized a hazard existed by providing training to its workers on the appropriate distance to maintain between their equipment and the power line, the court rejected Compass’ argument that the training it offered was actually unnecessary and didn’t prove that a reasonably prudent employer would have trained the trench hand on the electrocution hazard.
· Further, not only did Compass provide training to the workers generally, but it also provided the training in its job safety analysis for the specific position of trench hand , which was contrary to it contention the trench hand position did not need the training.
· . . . “an employer’s identification of and training on a specific hazard is certainly relevant to the question of whether a reasonably prudent employer would have provided training on this hazard”.

· The employer violated the Act by failing to train the trench hand, even if it “might not have been able to predict the manner in which the trench hand would be exposed to [the] hazard” - and “one purpose of [the OSH Act] is to prevent the first accident.” 
Privacy: GPS secret surveillance tracking, personal vehicle, purpose, problem employee, extent, duration, less intrusive measures

Illustrative; not controlling law. Guidance from reasoning in various jurisdictions is helpful in this developing area of the law. Read both the majority opinion and the dissent in this 3-2 split decision for a full picture of how this court analyzed the issues involved, Also be aware that the United States Supreme Court is presently essentially the same issues in U.S. v. Maynard, a criminal case, which was argued before it on November 7, 2011. ) Until more opinions are announced, prudent practice might well be to use surreptitious location tracking only when other, less intrusive methods might be unsuccessful. Also, in addition, when technically feasible, location tracking probably ought to be limited to working hours, and if not technically feasible, employers should access only location data recorded during working hours.
Cunningham v. New York State Department of Labor, No. 512036 (N.Y, Sup. Ct, App. Div., 3rd Dept., 11/23/11); 2011 NY Slip Op 8529; 89 A.D.3d 1347; 933 N.Y.S.2d 432; 2011 N.Y. App. Div. LEXIS 8335; 161 Lab. Cas. (CCH) P61,206; Http://privacyblog.littler.com/uploads/file/ConnunighamVsNewYorkStateDepartmentOfLabor%281%29.pdf [enhanced lexis.com version].
Michael Cunningham was a problem employee, and he was being investigated for alleged unauthorized absences and fraudulent time records:

· He had been employed by the state since 1980,

· For the past ten years he had been disciplined on several occasions for workplace misconduct.

· In 2008 he was suspected of engaging in a pattern of taking unauthorized absences from work as well as falsifying time records. 

· An investigator attempted to tail him when he left his office during work hours in April

· 2008, but that was thwarted when he realized he was being followed.
· His case was referred to Office of the Inspector General  (OIG).
· OIG investigated during June and July 2008, including among other things:

·  obtaining via subpoena his E-Z Pass records and

· placing a global positioning system (hereinafter GPS) device on his vehicle on June 3, 2008 when it was parked in a parking lot near his work place.
· On June 11 the GPS device was removed and was replaced with another GPS device on June 11, 2008.

· This procedure was repeated again on June 20, 2008, and 
· that last GPS, which  – which stopped recording information on July 3, 2008, was removed on July 8, 2008.
· OIG used the GPS devices for a 30-day period of June 3 to July 3, 2008 as part of the evidence for its report and concluded that petitioner had engaged in a pattern of submitting fraudulent time records, which was that during relevant time period he allegedly had reported false information about hours worked on many days and submitted false vouchers related about travel with his vehicle.
· The state served him with a notice of discipline pursuant to Civil Service Law § 75 alleging 13 specifications of misconduct including, among other things, falsifying time records and travel vouchers for himself and his secretary.

· He moved to suppress the evidence obtained using GPS devices and the Hearing Officer denied the motion.

· Following a hearing, the Hearing Officer found ample proof to sustain 11 of the 13 charges and recommended a penalty of termination of employment.

· The Commissioner of Labor adopted the findings and recommendation, and the case was appealed.
At this point it is important to read this reported appellate case for the reasoning of the majority opinion, the concurring opinion, and the dissenting opinion – then discuss this matter with your experienced, informed employment law attorney before using such surveillance, or any similar surveillance. 

· All five judges agreed that use of the GPS was reasonable at inception because the Labor Department had a reasonable suspicion of the employee’s wrongdoing.

· Three judges in the majority further concluded that constantly tracking his locations for one month was reasonable because the employee had intentionally undermined less intrusive investigative methods and because “the GPS devices were not constantly monitored”, rather, the OIG extracted only location information revealing the employee’s whereabouts during working hours.

· The two dissenting judges emphasized that the Labor Department’s “valid interest in [the employee’s] whereabouts extended only to the hours of his workday and yet the tracking had continued for one month”, which they found particularly troubling because that covered his locations for a period of a week of family vacation.
Now then, here is the URL to United States Supreme Court case of the criminal case opinion in 

http://www.supremecourt.gov/opinions/11pdf/10-1259.pdf [enhanced lexis.com version], which essentially ruled that a warrant was needed. However, as can be seen from the syllabus below, there was a divergence of reasoning in the various opinions that needs to be studied for how civil cases might be affected in both the private sector and the public sector (which provides certain constitutional to government employees):

Syllabus

UNITED STATES v. JONES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS

FOR THE DISTRICT OF COLUMBIA CIRCUIT
No. 10–1259. Argued November 8, 2011—Decided January 23, 2012
JUSTICE SCALIA delivered the opinion of the Court.
The Government obtained a search warrant permitting it to install a Global-Positioning-System (GPS) tracking device on a vehicle registered to respondent Jones’s wife. The warrant authorized installation in the District of Columbia and within 10 days, but agents installed the device on the 11th day and in Maryland. The Government then tracked the vehicle’s movements for 28 days. It subsequently secured an indictment of Jones and others on drug trafficking conspiracy charges. The District Court suppressed the GPS data obtained while the vehicle was parked at Jones’s residence, but held the remaining data admissible because Jones had no reasonable expectation of privacy when the vehicle was on public streets. Jones was convicted. The D. C. Circuit reversed, concluding that admission of the evidence obtained by warrantless use of the GPS device violated the Fourth Amendment.

Held: The Government’s attachment of the GPS device to the vehicle, and its use of that device to monitor the vehicle’s movements, constitutes a search under the Fourth Amendment. Pp. 3–12.

(a)

The Fourth Amendment protects the “right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures.” Here, the Government’s physical intrusion on an “effect” for the purpose of obtaining information constitutes a “search.” This type of encroachment on an area enumerated in the Amendment would have been considered a search within the meaning of the Amendment at the time it was adopted. Pp. 3–4.

(b)

This conclusion is consistent with this Court’s Fourth Amendment jurisprudence, which until the latter half of the 20th century was tied to common-law trespass. Later cases, which have deviated from that exclusively property-based approach, have applied the analysis of Justice Harlan’s concurrence in Katz v. United States, 389 U. S. 347, which said that the Fourth Amendment protects a person’s “reasonable expectation of privacy,” id., at 360. Here, the Court need not address the Government’s contention that Jones had no “reasonable expectation of privacy,” because Jones’s Fourth Amendment rights do not rise or fall with the Katz formulation. At bottom, the Court must “assure[e] preservation of that degree of privacy against government that existed when the Fourth Amendment was adopted.” Kyllo v. United States, 533 U. S. 27, 34. Katz did not repudiate the understanding that the Fourth Amendment embodies a particular concern for government trespass upon the areas it enumerates. The Katz reasonable-expectation-of-privacy test has been added to, but not substituted for, the common-law trespassory test. See Alderman

v. United States, 394 U. S. 165, 176; Soldal v. Cook County, 506 U. S. 56, 64. United States v. Knotts, 460 U. S. 276, and United States v. Karo, 468 U. S. 705—post-Katz cases rejecting Fourth Amendment challenges to “beepers,” electronic tracking devices representing another form of electronic monitoring—do not foreclose the conclusion that a search occurred here. New York v. Class, 475 U. S. 106, and Oliver v. United States, 466 U. S. 170, also do not support the Government’s position. Pp. 4–12.
(c) The Government’s alternative argument—that if the attachment and use of the device was a search, it was a reasonable one—is forfeited because it was not raised below. P. 12. 615 F. 3d 544, affirmed.
SCALIA, J., delivered the opinion of the Court, in which ROBERTS, C. J., and KENNEDY, THOMAS, and SOTOMAYOR, JJ., joined. SOTOMAYOR, J., filed a concurring opinion. ALITO, J., filed an opinion concurring

[ Note: This narrow and limited decision with reasoning from the various perspectives of a number of Supreme Court Justices means that developments in this area of the law likely will come from the trial courts and subsequent appeals.]
ADA: "100% healed" policy, not per se disability discrimination

· Controlling law or illustrative; not controlling law? Our 10th Circuit Court of Appeals discussed this issue in Jones v. United Parcel Service, but the case actually involved procedural matters rather than the ADA issue. This is a situation where legal advice is necessary. Here are the citations of our 10th circuit Jones case and the recent 7th circuit Powers case: 
· Jones v. United Parcel Service, Inc., No. 06-3088, 06-3095, 502 F.3d 1176 (10th Cir., 9/13/07); 2007 U.S. App. LEXIS 22036; 19 Am. Disabilities Cas. (BNA) 1320; 13 Accom. Disabilities Dec. (CCH) P13-029; http://www.ca10.uscourts.gov/opinions/06/06-3088.pdf [enhanced lexis.com version].
· Powers v. USF Holland, Inc., No. 10-2363, (7th Cir., 12/15/11) 2011 U.S. App. LEXIS 24865; http://www.ca7.uscourts.gov/tmp/EZ0PEHP4.pdf [enhanced lexis.com version]. 

Why approach the "100% healed" policy issue this way? Because the Jones case has complex facts and a mixture of issues involving legal procedure and statutory law, and it could be clearer on what the state of the law is in our 10th Circuit jurisdiction, at least for my professional comfort.

Jones: Here are the issues in the Jones case outlined by the appellate court:

A. Exhaustion of Administrative Remedies

1. Filing a charge

2. Scope of the allegations raised in the EEOC charge

B. Discrimination on the Basis of Disability

C. Retaliation
Further complicating matters is the involvement of a Collective Bargaining Agreement and its specific terms.

About all that results from all of that is this language:

Evidence of such a policy is potentially relevant not only to the allegedly unlawful motivation behind UPS's refusal to return Mr. Jones to work, but also to a determination of whether UPS regarded him as disabled. See Henderson v. Ardco, Inc., 247 F.3d 645, 653 (6th Cir. 2001) (holding that evidence of an employer's 100%-healed policy was relevant to the issue of perceived disability at the summary judgment stage). Although the evidence Mr. Jones asserts as proof of this discriminatory policy is not direct evidence, n6 he may offer circumstantial evidence to prove his claim under the burden-shifting framework commonly used to analyze individual claims of discrimination. See McDonnell Douglas Corp. v. Green, 411 U.S. 792, 804-05, 93 S. Ct. 1817, 36 L. 2d 668 (1973) (noting that evidence of an employer's "general policy and practice" may be relevant circumstantial evidence of the discriminatory intent behind an individual employment decision); see also Mendelsohn v. Sprint/United Mgmt466 F.3d 1223, 1227 n.2 (10th Cir. 2006) (noting that "we have allowed evidence of a pattern and practice in individual cases of discrimination as circumstantial  [*28]  evidence of a defendant's discriminatory animus"), cert. granted, -- U.S. --, 127 S. Ct. 2937, 168 L. Ed. 2d 261 (2007).

* * *

Here, however, the record demonstrates that UPS believed Mr. Jones was ineligible for jobs without similar  [*40]  lifting requirements under the collective bargaining agreement. n10 Thus, even if UPS had open positions without similar lifting requirements, it could not consider Mr. Jones for these positions without disregarding its understanding of the collective bargaining agreement. n11 See EEOC v. Schneider Nat'l, Inc., 481 F.3d 507, 512 (7th Cir. 2007) (reasoning that employer did not regard plaintiff as disabled when all available truck-driving jobs at company were subject to safety standard that plaintiff could not meet). Moreover, because UPS did not believe he was eligible for other jobs, Mr. Jones's allegations that UPS applied a 100%-healed policy are of no consequence; even if UPS applied such a policy in refusing to return Mr. Jones to work, it did not use the policy to exclude him from a broad range of company jobs. See Henderson, 247 F.3d at 653 ("Where the 100% rule is applied to mildly impaired persons to exclude them from a broad class of jobs, it may be treating them as disabled even if they are not . . . ."); see also id. at 653 n.6 (explaining that the "variability and type of jobs available" are relevant in determining whether an employer applying a 100%-healed policy regards  [*41]  an employee as disabled).

Not the kind of clarity most human resources practitioners would  like to rely on.
Powers: And here is the excerpt from the Powers case mentioning the Jones case:

Powers responds that Holland's 100% healed policy itself establishes that it regarded * * * Powers as disabled. * * * In support of his position, Powers cites decisions from other circuits which have held that a "100% healed" policy could be sufficient to establish that an employer "regarded" the plaintiff as substantially limited in the major life activity of working. See, e.g., Jones v. UPS, Inc., 502 F.3d 1176, 1188-89 (10th Cir. 2007); Johnson v. Paradise Valley Unified Sch. Dist., 251 F.3d 1222, 1226 (9th Cir. 2001); Henderson, 247 F.3d at 653. This circuit has yet to specifically address that question, but these holdings seem inconsistent with the Supreme Court's conclusion that "an employer is free to decide that physical characteristics or medical conditions that do not rise to the level of an impairment—such as one's height, build, or singing voice—are preferable to others, just as it is free to decide that some limiting, but not substantially limiting, impairments make individuals less than ideally suited for a job." Sutton v. United Air Lines, Inc., 527 U.S. 471, 490-91, 119 S. Ct. 2139, 144 L. Ed. 2d 450 (1999). In other words, a particular impairment may disqualify a person for a specific job that the employer needs to fill. Without some evidence that the employer actually viewed the impaired (but not * * * disabled) individual as unable to work for other employers in a class of jobs or a broad range of jobs, a 100% healed policy merely shows that this employer's preference is to hire someone without any impairments. Under the ADA that would not be a violation unless the individual is actually disabledSee also Christian, 117 F.3d at 1053 ("The Act is not a general protection of medically afflicted persons. . . . [I]f the employer discriminates against them on account of their being (or being believed by him to be) ill, even permanently ill, but not disabled, there is no violation.").

 Because (1) opinions may differ on whether the Jones case is controlling authority on the ADA issue, (2) because the Powers case is only illustrative, and (3) because the ADAAA went into effect after Jones, additional exploration by human resource practitioners of the "100% healed" policy with an experienced employment attorney is essential.
FMLA: pregnancy, announcing need for future leave, employment terminated, timing, interference, retaliation
Illustrative; not controlling law. FMLA liability may arise if adverse employment action is taken against an employee for announcing a future need for FMLA before actually being eligible for it. In this case the pregnant employee informed her employer that she was requesting FMLA leave for the anticipated birth of her child, and she was then fired.

Pereda v. Brookdale Senior Living Communities, Inc., No. 0:10-cv-60773-FAM (11th Cir., 1/10/12); 2012 U.S. App. LEXIS 492; http://www.ca11.uscourts.gov/opinions/ops/201014723.pdf [enhanced lexis.com version].

The district court dismissed her claims for interfering with FMLA leave and for retaliation on these grounds:

· the employer could not have interfered with her FMLA rights because she was not entitled to FMLA leave at the time she requested it, and

· as she was not eligible for FMLA leave at the time she made the request, she could not have engaged in protected activity, and, thus, her employer could not have retaliated against her.

On appeal:

· Interference: 

· “. . . the FMLA requires notice in advance of future leave, employees are protected from interference prior to the occurrence of a triggering event, such as the birth of a child.”

· 29 U.S.C. § 2612(e)(1), which requires that an employee provide an employer with 30 days notice of foreseeable leave, was “meant as protection for employers to provide them with sufficient notice of extended absences.” Thus, failing to provide a remedy for an employee who “in goodwill exceed[s] the [30-day] notice requirement,” would create a “trap for newer employees” and extend to employers a “significant exemption from liability.”

· Retaliation:
· Because the FMLA protects a pre-eligibility request for post-eligibility maternity leave, she also could state a cause of action for FMLA retaliation.
· Pre-eligibility request for post-eligibility leave is protected activity “because the FMLA aims to support both employees in the process of exercising their FMLA rights and employers in planning for the absence of employees on FMLA leave.”
ADA: ADAAA, establishing disability, migraines, ADAAA retroactive effect rejected
Controlling law. Caution is advised because this opinion depended on specific facts – plus the effect of the timing of when the ADAAA went into effect. 
Allen v. SouthCrest Hospital, No. 11-5016, (10th Cir., 12/21/11); 2011 U.S. App. LEXIS 25488; http://www.ca10.uscourts.gov/opinions/11/11-5016.pdf [enhanced lexis.com version].

Concerning the ADAAA, note this language in the opinion:

Thus, we conclude based on our existing case law, Supreme Court case law, the applicable statute, and the regulations, that to show a disability in the major life activity of working, Ms. Allen was required, even after the enactment of the ADAAA and the modified EEOC regulations, to demonstrate that she was substantially limited in performing a class of jobs or broad range of jobs in various classes as compared to most people with comparable training, skills, and abilities. She failed to do so.

Also, the court did not decide or declare that migraines can never be a disability or that they would always be considered to be a disability. Proceed very cautiously with this case, and as a practical matter it would seem to be a prudent move to involve your experienced human resources litigator.

Alethia Roselle Allen was a medical assistant who worked in a medical practice. She transferred to work with Dr. Myers, a busy practitioner with compressed office hours that were especially hectic three days a week. Soon after transferring she began to suffer from migraine headaches varying in severity; some days she was able to work and others she had to stay home. Pain medication was prescribed. Ultimately she requested FMLA leave, which was denied, and she allegedly was denied what she considered reasonable accommodation [Note: These are frequent requests after the ADAAA went into effect]. She resigned because of "migraines and hypertension", but later tried to rescind her resignation. Her employer told her that her resignation was accepted the day she tendered it and that her employment was terminated.
At trial on her ADA and FMLA violation claims, her employer moved for summary judgment on the ADA claim, arguing that the plaintiff was not "disabled" by the migraines because she admitted that she was capable of driving and "going about her normal life while experiencing them." That motion was granted, and she appealed.

Tenth Circuit analysis and action:

· Restated the test for a disability under the ADA
· “[a] plaintiff must prove that she suffers from a physical or mental impairment that substantially limits one or more major life activities",

· which requires a plaintiff to show that:
1) she had a recognized "impairment;" and

2) the impairment substantially limited one or more of her major life activities.
· There was no dispute that the migraines were an "impairment."
· Thus the issue was whether the migraines "substantially limited" the plaintiff's major life activities.
· She claimed that the migraines affected her ability to "work," to "care for herself," and to "sleep."
· Her employer approached form the position that she was not substantially limited in her ability to "care for herself":

· she admitted she often got up and went to work on days that she had the migraines – the appellate court quoted from her deposition where she testified that she got up, got dressed, got washed, and drove to work.
· she countered that on days when she suffered migraines, even if she went to work,  she "crashed and burned" when she got home, taking medication and falling asleep almost immediately, claiming that her migraines limited her ability to care for herself in the evening, as she was "compelled" to go to sleep, due to her migraine medication.
· The Tenth Circuit rejected her "crash and burn" argument:

· an allegation of "sleep disturbance" was not sufficient, in and of itself, to prove that the plaintiff was disabled:

1) she had failed to submit evidence of how early she went to bed, how long she slept, or what activities of daily living she was not able to do on those nights; 

2) because everyone sleeps each night and no one can care for themselves while sleeping, she lacked evidence to show how her need to "crash and burn" actually "compared to the average person's ability to care for herself in evenings after work"; and

3) finally, "many non-disabled people have nightmares or disturbed sleep patterns."

· and thus the holding was that she had not shown that her migraines impeded her ability to sleep or "care for herself."
· Next, the appellate court considered whether the migraines had substantially limited her plaintiff's ability to "work" in light of her admission that she only suffered from migraines when she was working for one particular doctor, which defeated her claim:

1) she argued that the Americans with Disabilities Amendments Act of 2008 (ADAAA) allowed her to establish a disability in "working," even if all she could show was that she could not perform one job;

2) the appellate court disagreed and said that to be disabled in the major life activity of "working," "an employee must be significantly restricted in the ability to perform either a class of jobs or a broad range of jobs in various classes . . . . " It looked to the Equal Employment Opportunity Commission's (EEOC) regulations (prior to the May 2011 amendment), which made clear that one has to be unable to perform a "broad class of jobs" in order to be disabled. While this language was eliminated in the EEOC's May 2011 regulations, there was no indication that the new regulations were to have retroactive effect, and, therefore, the court applied the earlier version of the regulations. As a result, the court dismissed the plaintiff's ADA claims.
[Note: This definitely is a case to discuss with your experienced human resources and employment law attorney if you are confronted with a similar situation.]
Whistleblower: Sarbanes-Oxley (SOX), Racketeer Influenced and Corrupt Organizations Act (RICO); adverse employment action, retaliation

Illustrative; not controlling law. The 7th Circuit Court of Appeals ruled that the that alleged retaliation under SOX could provide a predicate act for racketeering activity under RICO. That ought to be sufficient description to alert most readers that this is a case primarily of interest to litigators, and thus it will not briefed here.

DeGuelle v. Camilli, No. 10-2172 (7th Cir., 12/15/11); 2011 U.S. App. LEXIS 24868; http://www.ca7.uscourts.gov/tmp/ES0NOTXI.pdf [enhanced lexis.com version].

Social Media: employer posted to employee’s Facebook and Twitter accounts, blog, account ownership issues; legal grounds alleged in litigation: Lanham Act, Stored Communications Act, and state statutory privacy claim and common-law privacy claim

Illustrative; not controlling law. The employer decided to use social media for marketing purposes. One major issue is who owns the accounts, the employer or the employee, and for what purposes? There are few guidelines in this developing area, but perhaps the prudent approach would be to use the same policies applicable to other company communications, such as computers, telephones, vehicles, credit cards, and other similar more familiar things, and make sure those policies are fairly and regularly enforced. This is a decision of a trial court, so it is controlling law only for the parties to the litigation. However, the judge’s reasoning may be helpful to you and your employment law attorney in analyzing how to handle such situations.

Maremont v. Susan Friedman Design Group, LTD, No. 10-07811 (N.D. Ill. Dec. 7, 2011); http://pub.bna.com/lw/10c07811.pdf [enhanced lexis.com version].

Jill Maremont worked as Director of Marketing and Public Relations for Susan Friedman Design Group, LTD (SFDG). Over time she became recognized for her talents in the local design profession and had also developed a substantial personal following on Twitter. 

SFDG’s website was part of its social media marketing campaign on which Maremont created a blog. She also created a Twitter account using the firm's computer at the firm's office. The trial judge noted that:

· the parties apparently did not dispute that Maremont's "personal Twitter and Facebook accounts were not for the [firm's] benefit",  nor
· did they dispute that Maremont created a "personal following on Twitter and Facebook for her own economic benefit, and
· if she left her employment at [the firm], she would promote another employer with her Facebook and Twitter followers."

Maremont was seriously injured in a car accident, and while hospitalized she learned that:

· the firm had updated her Facebook page and

· some of the posts promoted the firm, and

· the firm had accessed her Twitter account and used it to post promotional tweets. 

She requested SFDG 's owner to stop posting updates to her Twitter and Facebook accounts, but the updates continued, so he and her husband changed the password for her Twitter account.

Though she recovered from her injuries and was able to return to work, but only for a brief period of time, and she left SFDG and did not return.

She sued SFDG based on these grounds: Lanham Act, Stored Communications Act, and state statutory privacy claim and common-law privacy claim
Lanham Act: This act protects against false endorsements, which can occur when "a person's identity is connected with a product or service in such a way that consumers are likely to be misled about that person's sponsorship or approval of the product or service." The trial judge let this claim proceed to full trial, i.e., it was not dismissed by summary judgment.

Stored Communications Act (SCA): This act provides for a claim for judicial relief for unauthorized, intentional access to communications held in electronic storage. She alleged that SFDG had accessed her personal Twitter account without her permission or authorization. SFDG and its owner admitted that they sent seventeen tweets from her account while she was hospitalized and not at work. Consequently, the trial judge ruled that the SCA claim could proceed because there were disputed issues of fact for a jury to consider as to whether the firm was authorized to access Maremont's personal accounts. 
Privacy claims based on state statute and state common law theories: These were dismissed by the trial judge summary judgment.
FMLA: condition not found to have been exacerbated by supervisor’s behavior; no retaliation found

Illustrative; not controlling law. Too often employees think any criticism or negative comment may amount to having created a hostile work environment or amounted to discrimination or retaliation – not so for occasional petty slights, minor indignities and annoyances, petty oppressions, and other trivialities – including corrective action. If it were otherwise the courts would be inundated with litigation. When coaching or engaging in corrective action, the prudent policy is to be professional when dealing with employees: stick to the essential of the job and its standards of conduct and performance - correct in private and praise in public – no humiliation, please – those employees tend to sue. In this case the medical evidence did not support the employee’s contentions.

Breneisen v. Motorola, Inc., No. 10-1982, 656 F.3d 701 (7th Cir., 9/2/11); 2011 U.S. App. LEXIS 18301; 161 Lab. Cas. (CCH) P35,942; 94 Empl. Prac. Dec. (CCH) P44,265; 18 Wage & Hour Cas. 2d (BNA) 113; http://www.ca7.uscourts.gov/tmp/EM0LFODQ.pdf [enhanced lexis.com version].
James P. Breneisen alleged an FMLA violation. In 2001 he had taken FMLA leave to receive treatment for gastroesophageal reflux. He returned to work at the end of his twelve weeks of FMLA leave, but he then left work for approved medical leave [other than FMLA] for esophageal surgery. After about three months he returned, but six months later took a third leave for a total esophagectomy, after which he never returned to work.

His contention in the FMLA litigation was "the esophagectomy was necessary because a supervisor at Motorola caused him to suffer stress, high blood pressure, and stomach reflux, all of which exacerbated his pre-existing medical condition", which he alleged worsened his medical condition and caused him to be permanently unable to work. He lost because the court found as a matter of law that there was insufficient evidence of causation.

Establishment and Free Exercise Clauses of the First Amendment,  ministerial exemption, lay teachers and others, alleged ADA violation
Controlling law. The “ministerial exemption” from discrimination laws is affirmed by this opinion:

· The ministerial exception bars ministers from bringing employment discrimination claims and lawsuit suits against their religious employers.
·  That bar applies only to employment discrimination suits brought by ministers, not employment discrimination suits brought by other lay employees.

· When determining  whether the ministerial exception will apply to a given employment decision, religious employers must analyze whether the employee in question qualifies as a minister, and this decision discusses in detail the process and the required factors to consider .

· Further, this bar may or may not apply to other types of suits brought by ministers against their religious employers. Thus, it remains important for religious employers to properly evaluate all employment decisions for potential legal exposure.
Because the Court decided this case on constitutional grounds, it did not proceed to decide the underlying ADA issues.
Hosanna-Tabor Evangelical Lutheran Church and School v. Equal Employment Opportunity Commission, No. @@, ____ U.S. ____ (12/11/12); http://www.supremecourt.gov/opinions/11pdf/10-553.pdf [enhanced lexis.com version]; no additional or alternative citations and URLs were available as of January 12, 2012.

At issue was the question of whether a lay teacher (also referred to as a called teacher or a contract teacher) had ministerial duties as part of the essential functions of her job, and the court determined that she did. An important factor is whether there might be an intrusion on the internal governance of the church rather than merely an employment decision. As stated in the opinion:

The church must be free to choose those who will guide it on its way.

Because of the detailed analysis involved, practitioners in this area of human resources and employment need to read the entire opinion and the concurring opinions.

Valuable article about the expense of litigation, even when the employer wins:
http://www.gshllp.com/download/60_second_memos/Even%20Where%20Employer%20Avoidds%20Liability,%20Lessons%20Can%20Be%20Learned%20AJG%2012%2014%2011.pdf.

Attorney fees: EEOC, frivolous lawsuit, groundless defense of “failure to accommodate” rejected; related Social Security Disability claim
Controlling law. The EEOC continued to proceed with a frivolous ADA lawsuit it knew or should have known it could not win because it had admitted the employee could not perform essential functions of the position, with or without accommodation. Under the ADA [and other anti-discrimination acts] a defendant may be awarded reasonable attorney fees. EEOC challenged neither the billing rate nor the number of hours submitted, and thus was ordered to pay the full $140,571.62 requested.

EEOC v. Tricore Reference Laboratories, No. 09-CV926 JEC/DJS (U.S.D.C nm, 10/26/11). [Litigators will be able to locate the trial judge’s order through the court’s electronic docket system.]

EEOC knew or should have known as of April 2010 by its effective admission that Wagoner-Alison was unable to perform the essential functions of a CLA II, “standing and walking”. Nonetheless, it continued to litigate the case. The trial judge found that the EEOC’s lawsuit was frivolous and awarded full attorney fees to the defendant.

ADA: “reasonable accommodation”, part time work; pretext
Controlling law. Part-time time work has been held to be a reasonable accommodation under the ADA, and that was a significant part of the ruling in this case. The employer’s proffered “valid business purpose” reason was found to be a pretext.

Carter v. Pathfinder Energy Servs., No. 10-8112 (10th Cir., 11/3/11); 2011 U.S.App. LEXIS 22157; 25 Am. Disabilities Cas. (BNA) 679; http://www.ca10.uscourts.gov/opinions/10/10-8112.pdf [enhanced lexis.com version].

Dennis Carter suffered from diabetes, which was then worsened when he contracted Hepatitis C. He was unable to work two 10-day full-time shifts on oil-drilling rigs, but could work one shift and rest before taking another single shift. After finishing a single shift his supervisor requested he immediately take a second shift. Carter replied he wasn’t feeling well and needed time off for rest. Pressured, he took the second shift, but told his supervisor that when he returned he would get a letter from his physician stating he could not work. His supervisor responded that Cater had taken “more days off than anybody”. Carter replied, “I have been sick and you know I have been sick.”

Complicating things, Carter and his bunkmate had been in a verbal disagreement about which bunk to take, the bunkmate alleged Carter swore at him, but that was the end of it. Carter was fired by his supervisor for “gross misconduct” for the expletive, and during that conversation the supervisor mentioned his concern that other drillers required to work the usual 25-26 days a month rather than the 10-12 that Carter worked would quit if Carter was not fired.

Carter sued for ADA violations and other legal grounds. He won because:

1) he showed sufficient evidence that:

a. he met the ADA disability definition,

b. was qualified to perform the essential functions of the job, with or without accommodation, and
c. was fired because of his disability: difficulty caring for himself, such as showering, eating, doing laundry, getting dressed, and other “major life activities”. Pathfinder’s contention that Carter’s diabetes could be controlled by diet and medication was rejected by the appellate court:

· though recognizing that “if the impairment is corrected . . . it does not substantially limit a major life activity”,

· the court also noted that “hypothetically controllable disabilities are not automatically to be judged in their corrected state”.

Rather, the appellate court held the determination must be “whether Carter actually was able to control his diabetes through medication or diet”, plus it found he had offered enough evidence to “cast significant doubt on whether he was able to do so.”

2) The appellate court found he was qualified to perform the essential functions of the job:

a. A “reasonable accommodation” might be part-time work, and the court found that

Carter's capabilities were roughly the same as other directional drillers at Pathfinder, except that he could work only one 10-to-12-day job per month as opposed to two. In this way, a "modified work schedule" accommodated his inability to work for protracted periods, as expressly contemplated by the ADA. See 42 U.S.C. § 12111(9)(B).
b. Further, the court found that the modified work schedule was a reasonable accommodation that he was able to perform on the necessary shift consisting of 24 hours.

3) Pretext: A reasonable jury could find that:

Pathfinder's desire to no longer provide reasonable accommodation for his disability—was a "determining factor" in his firing.

Of course, Arnold also mentioned Carter's altercation with the MWD during the same conversation. And this too may have been a motivating factor in Pathfinder's decision to fire Carter. But in the context of the oil field, where employees complete strenuous tasks and work long shifts, the occasional spat between coworkers seems inevitable. The same is true for Carter's use of an expletive in his conversation with Arnold. Moreover, even assuming that Pathfinder's justification "would have provided a valid reason for terminating [him] under the applicable law, a reasonable jury could have nonetheless concluded that [he] was actually fired  [*35]  because of [his] disability." See E.E.O.C. v. Heartway Corp., 466 F.3d 1156, 1167-68 (10th Cir. 2006) (emphasis in original) (holding that a cook who had hepatitis C could potentially show that she was fired because of her disability, even assuming that her employer's stated explanation for firing her—because she lied about her hepatitis on her job application—was a legitimate one). Viewing the record as a whole, we conclude that Carter has produced enough evidence to raise a genuine dispute of material fact as to whether the stated reason for his firing was pretextual.

FMLA: invalid certification, adverse employment action; evidentiary requirement, retaliation not proved

Illustrative; not controlling law. An employee was fired for providing invalid medical certification required by company policy. Proof of retaliation requires the employee to successfully show pretext and that the requisite for FMLA leave was the actual basis for the adverse employment action. This employee was unable to provide evidence of an alternative reason for her employer’s action.

Caution: An employer cannot avoid liability under the FMLA merely by arbitrarily categorizing an employee’s certification as invalid. Those of us who have dealt with the health care system know that often information is incomplete or late. Incomplete FMLA certifications are not necessarily invalid ones. When that situation arises, an employee must be provided a reasonable opportunity to cure any alleged deficiency. Further, FMLA regulations require that employers must work to clarify certifications offered by employees, which can be done by either:

· requesting a second opinion from a different provider at the employer’s expense, or

· getting permission from the employee to clarify or authenticate questionable certification with the healthcare provider.
As has been observed many times, litigation is expensive, so the prudent practice is to take reasonable steps to clarify the situation. 

Coffman v. Ford Motor Company, No. 10-3842 (6th Cir., not recommended for full-text publication, 11/22/11); 2011 U.S. App. LEXIS 23462; 2011 FED App. 0787N (6th Cir.); http://www.ca6.uscourts.gov/opinions.pdf/11a0787n-06.pdf [enhanced lexis.com version]; http://docs.justia.com/cases/federal/appellate-courts/ca6/10-3842/11a0787n-06-2011-11-23.pdf?1322062467.

Legal requirements and analysis of the retaliation claim:

1. To be eligible for up to twelve weeks of unpaid leave each year, one essential requirement is a “serious health condition” precluding the employee from performing his or her job.

2. Employers are prohibited from discriminating or retaliating against an employee exercising FMLA rights.

3. Evidence consists of each of the following elements:

a. The initial burden of proof on the employee to present a prima facie case of

i. eligibility for FMLA leave, 

ii. actually taking the leave, and

iii. that an adverse action was taken against the employee.

b. The burden of going forward (not a burden of proof – ultimately that is always on the employee) then shifts to the employer to provide a legitimate business reason for its action.

c. Then the employee must successfully carry the burden of proof to successfully prove:

i. that the employer’s proffered reason is actually a pretext, which means that the employee must either show that the proffered reason had no factual basis,

ii. that the given reason did not actually motivate the action, or

iii. that such reason was insufficient to warrant the action.

Facts in this case:

· In July 1999Jami Coffman started working for Ford Motor Company.

· During 2004 she was absent frequently for what she claimed were health problems.

· Though she provided medical documentation for many of those absences, she failed to provide valid and timely information for ten periods of absence within an eight month period.

· That failure resulted in winding up in the company’s disciplinary process under a collective bargaining agreement, and ultimately her employment was terminated.

· That adverse employment action occurred shortly after she had been diagnosed with sleep apnea.

· Ford’s written policies for FMLA leave required that it would receive documents to be completed by a physician within 15 days, and specifically stared out that incomplete certification could cause absences to be considered to be “absence without leave,” which could lead to adverse employment action up to termination.

· Her medical documentation submitted consisted of two forms that stated two divergent diagnoses for the absences, and neither included supporting information. Also, the signatures on the documents differed markedly from signatures of the same doctors on medical documentation previously submitted by her.

· Ford sought clarification by asking her to request medical records to support the certifications.

· Her physician provided only a single document that included merely a list of medications. This not only failed to support the initial certification, rather, it created new contradictions.

· Ford took no further action, considered the absences as unexcused, and ultimately terminated her employment.

She then sued Ford on the grounds that her termination was the result of her request for FMLA leave. The district court granted summary judgment in favor of the company, and the Sixth Circuit upheld that decision, holding that she failed to prove that Ford’s reason for the termination was pretext for FMLA retaliation:

· She contended that Ford improperly classified her as AWOL.

· However, the appellate court found that although FMLA certifications containing all required information are presumptively valid, an employer can rebut that presumption by demonstrating that the certification is invalid, contradictory, or of an otherwise suspicious nature.

· As seen above, the initial certifications submitted were medically contradictory and the inconsistent signatures created suspicion.

· Ford then took the additional step of requesting further information in an attempt to clarify the contradictory nature of those certifications, but that supplemental information actually increased the confusion, thus supporting the company’s decision to deny FMLA leave for the absences.

Privacy: unisex restroom, surveillance camera, invasion of privacy, mental state of the employee
Illustrative; not controlling law. This is an Iowa Supreme Court opinion, but it is valuable reasoning. An employee sued for invasion of privacy. The employer had placed a video camera in a unisex restroom, though the camera was not functioning. The Iowa State Supreme Court ruled that was irrelevant and sent the case back to the trial for jury trial. Under this ruling the mental state of the employee was more important in a claim for invasion of privacy claim than what the defendant viewed, accessed or shared.

Koeppel v. Speirs, No. 9-902 / 08-1927 (IA S.C.,1/22/10 ); 2010 Iowa App. LEXIS 25; http://www.iowacourtsonline.org/Supreme_Court/Recent_Opinions/20111223/08-1927.pdf [enhanced lexis.com version].

[W]e think it is important to keep in mind that the tort [of invasion of privacy] protects against acts that interfere with a person's mental well-being by intentionally exposing the person in an area cloaked with privacy."

. . . “[a]n electronic invasion occurs under the intrusion on solitude or seclusion component of the tort of invasion of privacy when the plaintiff establishes by a preponderance of evidence that the electronic device or equipment used by a defendant could have invaded privacy in some way.

[Several years ago there was a similar case in which a surveillance camera was placed in a company locker room to check on prohibited sexual activity. As I recall the decision, the better practice would have been to place the camera outside the locker room door to monitor who went in and out and who stayed for what duration of time. An Internet search will also provide numerous such cases involving schools.]

Public Sector: public employees, collective bargaining; labor unions and union organizing, standard of review; and substantial or sufficient evidence

Controlling law. However, because this case is limited to a very narrow segment of New Mexico employment law and very specific facts, it will not be briefed in detail and practitioners affected should read the entire case accessible form these links:
San Juan College v. San Juan College Labor Management Relations Board, No. 30,059, 2011-NMCA-117 (11/19/11); certiorari not applied for; http://www.nmcompcomm.us/nmcases/NMCA/2011/11ca-117.pdf [enhanced lexis.com version] 
;http://www.nmcompcomm.us/nmcases/NMCACurrent.aspx/NMCA/2011/11ca-117.pd 
{1} San Juan College (the College) appeals its Labor Relations Management Board’s (the Board) decision regarding the appropriate composition of a faculty member’s collective bargaining unit. The College maintains that the faculty member group was unduly restricted. The undisputed applicable factors for consideration in defining the bargaining unit are a proper “community of interest” and “occupational group.” We hold that the Board’s decision as affirmed by the district court was supported by substantial evidence and affirm [the district court].

{2} In March 2008, a union filed a petition with the State Public Employer Labor Relations Board to represent full-time faculty on nine-month contracts at the College. The petition was dismissed by the state board and remanded to the Board on the College’s motion. At the local Board, the College challenged the appropriateness of the proposed bargaining unit as too narrow and sought to include all full-time faculty on nine- and ten-month contracts, as well as full-time instructional professionals with 100%, 80%, 60%, and 50% instructional duties. These percentages reflect a division in the workload for those persons between instructional and administrative duties. For instance, the 60% instructional professional would also be employed to perform 40% of their work as an administrator. The Board held a hearing and took testimony and other evidence. At the hearing, Michael Tacha, Vice President for Learning, testified to the faculty structure at the College and gave his opinion that, as to the fractional duties of employees, management and administrative duties were comparable. The Board issued its decision that the appropriate bargaining unit would include full-time faculty on both nine- and ten-month contracts, and full-time instructional professionals with 100% instructional duties. The bargaining unit would exclude full-time instructional professionals with less than 100% instructional duties, administrative and managerial staff, and all others.

Overtime: California overtime laws applied to nonresidents, even temporarily working there
Employers in California must pay nonresident workers for overtime work performed in the state.
Controlling law? Check with your employment law attorney on the possible implications of this case for your company and employees. On December 13, 2011, in Sullivan v. Oracle Corporation the 9th Circuit confirmed that nonresident employees are subject to California's overtime laws when they perform work in that state. Thus, employers with operations or even temporary work in California probably will be required to comply with the California Labor Code, depending on the specific situation. Further, be aware that California labor law requires that overtime must be paid for time over eight hours in a work-day, as opposed to over forty hours in a work-week [http://www.dir.ca.gov/dlse/faq_overtime.htm]. So, consult with your employment attorney rather than hiding from the requirements.

Sullivan v. Oracle Corporation, No. 06-56649 (9th Cir., 12/13/11); 2011 U.S. App. LEXIS 24625; http://www.ca9.uscourts.gov/datastore/opinions/2011/12/13/06-56649.pdf [enhanced lexis.com version].

Oracle Corporation, a large national software company headquartered in California, does business nationally and internationally. It employs instructors to train its clients how to use its software. 

Donald Sullivan, Deanna Evich, and Richard Burkow traveled to destinations away from their cities of domicile for software training for Oracle's clients:

· Sullivan and Evich resided in Colorado, and

· Burkow resided in Arizona.

Oracle classified them as "instructors" exempt from the overtime provisions of California's Labor Code when they performed work in California.

 for overtime pay:

· In the plaintiffs’ federal class action lawsuit, the trial court granted Oracle's summary judgment motion and held that California's overtime laws did not apply to nonresidents who work primarily in other states.

· In 2008, the Ninth Circuit reversed the district court and held that California's overtime laws apply to nonresident employees when they perform work in California.

· Later, the Ninth Circuit later withdrew its 2008 opinion and requested the California Supreme Court to issue an opinion concerning the application of California overtime laws to nonresident employees.

· The California Supreme Court came to same conclusion as the Ninth Circuit's 2008 opinion and held that California's Labor Code applies to nonresidents.

· In its 2011 opinion, the Ninth Circuit applied the reasoning of the California Supreme Court's opinion, plus it addressed Oracle's arguments that applying California law to nonresidents violated Oracle's rights under the federal due process clause and the commerce clause.  Rejecting both of Oracle’s arguments, the 9th Circuit reasoned that Oracle had sufficient contacts with California to warrant the application of California law to its employees and cited the fact that Oracle's headquarters and principal place of business were located in California, and that the decision to classify the plaintiffs as instructors and deny them overtime pay was made in California, and the work in question was performed in California. 

[Note: This is a clear notice to employers of the need to review their pay policies and practices it light of the facts and law in this.]

ADA: causation of disability clarified, multiple causal factors

Illustrative; not controlling law. Opinions from the DC Circuit typically are respected as very persuasive. There were two trials and two appeals, and this litigation process demonstrates the appropriate way to analyze causation and accommodation.

A medical student was found to have failed to show a causal link between her impairment and the substantial limitation on her ability to learn. This opinion provides guidance to higher education institutions with regard to accommodation of students with learning disabilities.
This analysis might also extend to companies or agencies in which training is essential to qualify for continued employment, such as technical work, police academy, etc.

Singh v. George Washington University School of Medicine and Health Sciences, No. 09-7032 (D.C. Cir., 12/9/11); 2011 U.S. App. LEXIS 24435; http://www.cadc.uscourts.gov/internet/opinions.nsf/61041E73E898DAC185257961005BCA6B/$file/09-7032-1346744.pdf [enhanced lexis.com version].

Carolyn Singh attended GWU from the fall of 2000 through the spring of 2003, at which time she was dismissed for her substandard academic performance.

· Previously Singh had performed successfully in high school and college. However, she scored low on the Medical College Admission Test (MCAT), and thus was admitted into GWU’s decelerated program that allowed students to complete the standard first-year curriculum over a two year period.

· Following that she struggled with her coursework, receiving failing grades or grades below GWU’s standard deviation requirement in multiple courses. That called her to the attention of GWU’s Medical Student Evaluation Committee (MSEC) that makes recommendations to the Dean regarding the dismissal of students for deficient academic performance.

· Twice she was advised to retake courses she had failed and to take certain steps to improve her performance. 

· At her third appearance before the MSEC, in January 2003, MSEC recommended to the Dean that she be dismissed for poor academic performance.

· GWU has a center providing disability support services, and Singh also met with a psychologist for diagnostic testing. In February of 2003 the psychologist reported that Singh had dyslexia and a mild processing disorder that affected her ability to take tests, and the psychologist recommended a number of accommodations.

· In March 2003, and after receiving a copy of the report, the Dean notified Singh that she was dismissed from GWU.

Singh sued based on a claim alleging failure to accommodate in violation of the ADA. The case was tried to a judge sitting with no jury (apparently she waived jury trial). The district court concluded that though she demonstrated that she had a mental impairment, she had failed to show that the impairment caused a substantial limitation in the major life activities of learning, in general, and test-taking, in particular, and thus entered judgment in favor of GWU. Note, too, that the dean testified that the psychologist’s report played no role in that decision.  

On the first appeal, the D.C. Circuit held that:

1) the district court used an incorrect comparison group to analyze whether Singh was substantially limited in a major life activity, stating it ought to have analyzed her limitation in comparison to the general population, and

2) the district court framed the term “major life activity” too narrowly, i.e., as ability to take tests rather than ability to learn.

The case was remanded (returned to the trial court) to analyze the case using those corrected legal standards.

The district court then followed the instructions of the appellate court, and this time again ruled in favor of GWU, finding that Singh had failed to establish the necessary causal link between her alleged impairment and the major life activity of learning.

On the second appeal, the D.C. Circuit affirmed the district court’s finding that Singh failed to show a causal link between her impairment and the substantial limitation on her ability to learn:

· It was unnecessary to reach the issue of whether Singh had a sufficient impairment or whether that alleged impairment substantially limited a major life activity because the “district court’s factual finding on causation . . . alone doom[ed] her case.” 

· The district court “identified ‘many reasons aside from [Singh’s] impairment that might explain why [she] has done relatively poorly on extremely time-limited tests.”  Singh had anxiety over the difficulty of the medical school environment, was extensively involved in extracurricular activities, had poor study habits, and experienced distress over the attacks of September 11, 2001 – any of which could have affected her academic performance.

· Though Singh demonstrated that she consistently performed more poorly on multiple-choice tests (which are the typical assessments used in medical school) than on other types of assessments, the district court found that evidence “failed to close the causal gap between her mental impairment and her limitation in learning, as distinct from test-taking alone”

Therefore, “Singh presented evidence that she suffered from a mental impairment and experienced a limitation on learning that was evident while she was in medical school; whether or not she did, multiple factors existed to explain the cause of that limitation.”
FLSA: 29 U.S.C. § 254(a), pre-shift work, time not clocked; evidence, employer’s actual or constructive knowledge

Illustrative; not controlling law. Throughout the US legal system runs an evidentiary doctrine of either “knew or should have known” of a situation. This applies to such matters of when one might be liable, or when a statute of limitations might start to run, etc. Basically, it is common sense and fairness.

In this case the 7th Circuit Court of Appeals required that the employer must have either actual or constructive knowledge of employee's off-the-clock pre-shift work by an employee in order to be held liable for violations of pay rules. See 29 U.S.C. § 254(a), http://law.onecle.com/uscode/29/254.html [annotated lexis.com version].

A key factor in this defense is the word “should”, which means employers should pay attention to what is happening in their workplace – “knew or should have known” carries with it a responsibility of reasonable alertness – so the legal theory is not a complete “free pass”. Consider such things as:
· Have employees been trained in their rights and responsibilities relating to the timekeeping system and how it workers?

· Similarly, have supervisors and managers been properly trained?

· Is the timekeeping system accurate?

· Be alert to possible complaints about having to work a few minutes before a scheduled shift that may be compensable under the FLSA because that might be considered to be notice of compensable time.

· There are a couple of legal doctrines operating here:

· “preliminary work”, or the de minimis doctrine, that is incidental and not necessarily part of the job, and

· work performed by an employee that is integral and indispensible to an employee’s principal work, or the principal work of others, such as distributing materials or readying a workstation.

Kellar v. Summit Seating Incorporated, No. 11-1221 (7th Cir., 6/3/11); 2011 U.S. App. LEXIS 24745; http://www.ca7.uscourts.gov/tmp/E00LG568.pdf; http://hr.cch.com/EMPNews/kellar.pdf [enhanced lexis.com version].

Susan Kellar claimed she regularly arrived at the workplace between 15 and 45 minutes before the start of her shift and typically spend:

· 5 minutes unlocking doors, turning on lights, turning on equipment, and punching into the time clock;

· 5 minutes preparing coffee for herself and the rest of the employees;

· 5-10 minutes (or longer) gathering material and distributing it to her subordinates’ workstations; and

· 5 minutes taking a coffee / smoking break, plus 

· spent the remaining amount of time performing other tasks in preparation for the beginning of her subordinates’ shifts.

Kellar resigned sometime later and sued for overtime pay under the FLSA and the Indiana wage claims act. In her deposition testimony she it would have been “a hassle” to show up at the regular starting time of 5 a.m. and get her subordinates prepared in time for the beginning of their 5 a.m. shifts. Typically, her supervisors arrived about two to three hours later, but she never told them about her early arrival and activity before clocking in, nor did ever requested overtime for this work, report any errors on her paycheck relating to the same, ever disclose at any meetings with her supervisors that her schedule needed to be adjusted to accommodate this activity.

At trial the district court found that the plaintiff’s pre-shift activities were non-compensable, “preliminary” activities under the Portal-to-Portal Act of 1947, which amended the FLSA so that  employers cannot be held liable "on account of . . . activities which are preliminary to or post-preliminary to [principal activities,] which occur either prior to the time on any particular workday at which such employee commences, or subsequent to the time on any particular workday at which he ceases, such principal [activities]." 29 U.S.C. § 254(a). Based on this reasoning, the district court granted summary judgment in favor of the employer.

On appeal, the 7th Circuit ruled in favor of the employer, but for a significantly different reason:

· The appellate court initially ruled that the plaintiff’s pre-shift work was actually non-preliminary, i.e., compensable, because, among other things, the employer apparently derived significant benefits from the plaintiff’s pre-shift preparations.

· Next, the court found that the “de minimis” doctrine did not apply to her pre-shift work because the current consensus among courts is that a few seconds or minutes of work beyond an employee’s scheduled working hours can be disregarded, when in dispute, even though such time would otherwise be considered compensable. However, in this case her alleged pre-shift time of 15-45 minutes (excluding the 5-minute break), which went significantly beyond the typical 10-minute rule-of-thumb. The employer could not cite any case law that had found pre-shift time more than 10 minutes in length to be “de minimis,” and the appellate court held that rule was in applicable.

· And now for the key ruling in this case: her pre-shift time was not compensable because she failed to show that her supervisors had actual or even constructive knowledge of her overtime work. [Note: Basically, reasonably “should have known” - by application of reasonable care or diligence if a person should have known a fact, he or she is deemed to have constructive knowledge of that fact - generally, a person is presumed by law to have constructive knowledge about specific fact or condition.]:

· She conceded that most employees who clocked in early did not perform work until their shift began.
· Her behavior did not raise any red flags:

· did not record her pre-shift time – rather she consistently indicated on her time cards that she arrived at the beginning of her shift, not before it, and

· attended weekly meetings with her supervisors in which schedules were discussed, but never disclosed that she had worked pre-shift time or complained about the same.
Based on the totality of the circumstances, the appellate court ruled her employer had neither actual knowledge nor constructive knowledge of her “off-of-clock” activities, and thus had not violated either the federal or the state pay laws.

Public Sector: constitutional law, Equal Protection, transgender employee, stereotyping, “gender non-conformity”, gender discrimination, “sufficiently important governmental purpose”

Illustrative; not controlling law. An interesting trend is developing in federal discrimination cases and in proposed legislation in the area of “gender non-conformity”, which means we ought to be thinking ahead about how to handle such matters in the workplace, such direct discrimination, indirect discrimination in a hostile work environment in the form of nasty remarks, jokes, teasing, etc.

One example already in this collection is Lewis v. Heartland Inns of America, L.L.C., No. 08-3860 (8th Cir., 1/21/10); 2010 U.S. App. LEXIS 1283; http://www.ca8.uscourts.gov/opns/opFrame.html [enhanced lexis.com version]. Recently Congress has seen legislation proposed to add this as a statutory category. In New Mexico’ Human rights act there are these provisions for employers of 15 or more employees:

· sexual orientation (i.e., heterosexuality, homosexuality or bisexuality – either actual or perceived), and

· gender identity (i.e., a person's self-perception or perception by others as identity as male/female based on appearance, behavior or physical characteristics either in accord with or opposed to physical anatomy, chromosomal sex, or birth sex). http://law.justia.com/codes/new-mexico/2006/nmrc/jd_28-1-2-bcab.html.

Next, it is important to note that this case involves a public sector employee rather than one in the private sector. Government employees have certain rights under the Constitution and it Bill of Rights, and/or similar state constitutional rights that private sector employees do not have. Thus, at this point this case is controlling authority only in the Eleventh Circuit. It wind up in the United States Supreme Court, at which time it could become controlling law, but until then it is merely something to consider and perhaps anticipate.
With that in mind, consider the ruling in Glenn v. Brumby, Nos. 10-14833 and 10-15015, (11th Cir., 12/6/11); 2011 U.S. App. LEXIS 24137; http://www.ca11.uscourts.gov/opinions/ops/201014833.pdf [enhanced lexis.com version].
Factual background: Vandiver Elizabeth Glenn was born a biological male formerly known as Glenn Morrison. Diagnosed in 2005 as having a “gender identity disorder” (a diagnosis listed in the American Psychiatric Association's Diagnostic and Statistical Manual of Mental Disorders), Glenn began transitioning from male to female.

· Initially hired in October 2005 by the Georgia General Assembly in October 2005, Glenn then known as Glenn Morrison.

· In 2006 Glenn told her direct supervisor of the process of becoming a woman.

· On Halloween employees were allowed to come to work in costume, and Glenn came to work dressed as a woman. Glenn was told that her appearance was inappropriate and she was asked to leave the office “[b]ecause he was a man dressed as a woman and made up as a woman” and, according to Glenn, “it’s unsettling to think of someone dressed in women’s clothing with male sexual organs inside that clothing” and that a male in women’s clothing is “unnatural.”

· In the fall of 2007 Glenn informed her direct supervisor that Glenn:

· was ready to proceed with gender transition and would begin coming to work as a woman,

· would be changing her legal name.
· Soon after that Glenn’s employment was terminated allegedly because “Glenn’s intended gender transition was inappropriate, that it would be disruptive, that some people would view it as a moral issue, and that it would make Glenn’s coworkers uncomfortable.”

Litigation and legal analysis: Glenn sued on the grounds that the Georgia General Assembly’s decision to fire her because of her transition from male to female constituted sex discrimination. The federal trial court judge granted summary judgment in favor of Glenn on her sex discrimination claim, and her employer appealed this decision to the Eleventh Circuit, which held that:

· “[a] person is defined as transgender precisely because of the perception that his or her behavior transgresses gender stereotypes” and, therefore, is entitled to protection from sexual discrimination.

· all people, whether transgender or not, are protected from discrimination on the basis of “gender stereotype.” 
· A gender classification fails unless it is substantially related to a sufficiently important governmental interest, i.e., “sufficiently important governmental purpose” needs to be demonstrated, which the employer failed to do.

Therefore, the government agency “violate[d] the Equal Protection Clause’s prohibition of sex-based discrimination when [he] fire[d] a transgender or transsexual employee because of his or her gender non-conformity.”

ADA: applicant with disability not qualified, no duty to accommodate, 29 C.F.R. § 1630.2(m)

Illustrative; not controlling law. This special education teacher failed to complete continuing education college courses on time to maintain her certification and informed her superiors she would lose her certification. For some reason, she failed to take advantage of the right of her school district to petition for an exemption. Having lost her certification, the district terminated her employment. Her ADA claim in the trial court was based her contention that the school district had to apply for and obtain the exemption as a form of accommodation of her depression and other mental impairments.
Johnson v. Board of Trustees of the Boundary County School District No. 101, No. 10-35233 (9th Cir., 12/8/11); 2011 U.S. App. LEXIS 24305; 

http://www.ca9.uscourts.gov/datastore/opinions/2011/12/08/10-35233.pdf [enhanced lexis.com version].

[Training note: Advising employees of their own obligations under the various anti-discrimination laws would probably be a good idea for a couple of reasons:

1. it’s the right thing to do, and

2. as a practical matter, defending and winning a case like this is expensive.

Sufficient training obligations began showing up in cases such as Ellerth/Faragher, and in new FMLA regulations requiring notifying employees of both their rights and responsibilities. Prevention almost always is better than attempting repair.]

ADA, Title VII, privacy: ADA, conditional offer of employment, post-offer medical examination, relevance of questions to essential functions

Illustrative; not controlling law. Under the ADA a medical examination may be required after a conditional offer of employment for all applicants for a particular position. In that process questions may be asked that were not permitted before the conditional offer. However, that does not mean that anything may be inquired into. In this case the federal district trial court ruled that the questioning may have violated the ADA, Title VII and privacy rights. Questions ought to be related to the essential functions of the position. Further, employers need to monitor the process of third-party service providers to ascertain that they will not be violating these laws.

Though this is trial court case decision that binds only the parties to the action, it is an important reminder that such medical survey inquiries need to keep to the essential functions of the position; a broad inquiry may violate other laws.

Garlitz v. Alpena Regional Medical Center, No. 10-13874-BC (U.S.D.C. E.D. MI N.D., 12/2/11); http://scholar.google.com/scholar_case?case=1021296625458218145&q=Garlitz+v.+Alpena+Regional+Medical+Center&hl=en&as_sdt=2,32&as_vis=1 [enhanced lexis.com version].

Shelly Garlitz had previously worked for Alpena for12 years before leaving to complete school and then work as a traveling medical technologist. Generally, her performance reviews with Alpena had been positive.

Liability problems for Alpena when she reapplied for a job she was given a conditional offer of employment, which consisted of completion of a drug test and a medical examination. She was then sent by Alpena to HealthWise Medical Clinic, an independent clinic retained by the hospital that conducted Alpena’s preemployment medical examinations. HealthWise asked her to complete a medical history form that asked a variety of questions, which included past pregnancies, planned future pregnancies, abortions, miscarriages, and contraception. She refused to answer it on the grounds that such questions were not relevant to a preemployment physical. After a brief examination by nurse practitioner she was told that she would not pass the medical examination if she did not complete all of the questions on the form. The nurse practitioner informed the hospital that Garlitz “had withheld information and I was concerned that she was withholding information about her health.” The Alpena sent the Garlitz withdrawing its employment offer based on “preemployment guidelines and your denial [sic] to complete the requirements.”

She sued the hospital for:

· violations of the ADA by asking her questions unrelated to essential job functions in a preemployment medical examination;

· discrimination against her on the basis of sex in violation of Title VII because only women were required to respond to questions about sexual activity; and

· violations her constitutional right to privacy by inquiring into her private sexual life.

Alpena moved for summary judgment in its favor, which the trial court denied, which means Garlitz is entitled to a trial by a jury.

· Alpena’s basis for requesting dismissal of all of her claims was that it withdrew its offer solely because of her attitude demonstrated in her interactions with the hospital’s staff and the clinic.

· The trial courts analysis was:

· ADA: The Act prohibits employers from conducting a pre-offer medical examination or making pre-offer inquiries regarding disability status or the nature or severity of a disability. Once an employer has made a “real offer of employment,” the ADA permits an “employment entrance examination” that includes topics unrelated to job functions [though the ultimate employment decision must still be based on whether the employee can perform the essential functions of the job with or without reasonable accommodation]. However, for a job offer to be “real,” the employer must have evaluated all relevant non-medical information that it reasonably could have obtained and analyzed prior to making the offer. Thus, the court concluded, the hospital may not have obtained all reasonably available non-medical information regarding the plaintiff’s attitude before extending the conditional offer, and so there was a question of fact as to whether a “real offer” had been made to the plaintiff and the hospital’s actions violated the ADA.
· Title VII: The hospital did not contest that the clinic’s form was facially discriminatory. Rather, it argued that hospital was not responsible for the questions posed in the clinic’s form. The court found that though that argument presented a “closer question,” nevertheless, it held that there was a genuine issue of material fact as to whether clinic was the hospital’s agent for purposes of the preemployment screen.

· Privacy: The court rejected Alpena’s argument that public employers may inquire about an employee’s private sexual life if the inquiry is job related, noting that the hospital failed to explain how its inquiry into the plaintiff’s private sexual life is “related” to the job she applied for.
[And, might there also have been a potential violation of the Pregnancy Act?]
FMLA: violation of company policy and behavior standards; showing boyfriends private parts to patient, investigation, terminate employee’s employment during FMLA leave, timing, dilemma
Illustrative; not controlling law. What is the appropriate action to take when an employee violates company policy or standards of behavior in the workplace and that is discovered after the employee has recently begun FMLA leave? Some considerations could be:

· How serious is the misconduct? The worse it is the more the need for prompt action.

· What is the reason for the FMLA leave? If it is for a major medical problem with the patient in an extreme and vulnerable condition, then probably caution and delay is essential.

· What difficulties might there be in communicating with the employee, and what effect might discussing the alleged misconduct have on the employee’s medical condition and recovery?

· How has the employer handled other such similar problems in the past so that a claim of disparate treatment might be raised?

Adams v. Fayette Home Care and Hospice, No. 11-1020 (3rd Cir., 11/18/11); 2011 U.S. App. LEXIS 23235; http://www.ca3.uscourts.gov/opinarch/111020np.pdf; http://www.fmlainsights.com/Adams%20v.%20Fayette%20Home%20Care%20and%20Hospice.pdf [enhanced lexis.com version]. 
Cynthia Adams worked as a nurse for Fayette Home Care and Hospice. One of her patients alleged that Adams showed him and his wife three pictures stored on her cell phone showing her boyfriend's genitals. The patient told another nurse in the facility about the incident and asked that Adams not come back.
At this point the employer had a dilemma because Adams had just begun FMLA leave for major surgery and recovery. Fayette decided to wait until Adams had completed her FMLA before notifying her of the allegations and beginning to investigate and take action on the incident, which was two months later.

The problems are:

1) perhaps acting too soon and seeming to interfere with FMLA leave and

2) not acting soon enough to investigate and take appropriate action.

Adams claimed retaliation for taking FMLA leave. The issue for the appellate court was whether her employer's decision to wait two months until she returned to work before bringing the  alleged incident to her attention and terminating her employment indicated a discriminatory motive on Fayette's part. The court decided that it did not because it knew the duration of her FMLA leave in advance and that it involved major surgery and recovery. The appellate court concluded that if the employer had intended to retaliate for taking FMLA leave, it had no reason to wait until her leave ended.

ADA: requiring high school diploma, learning disability, possible disparate impact 

Illustrative; not controlling law. The “informal discussion letter” posted on 12/2/11 by the EEOC on its website is not controlling law, but the analysis definitely is worth considering.

Many employers routinely state in advertisements or postings that a high school diploma is required. However, that requirement may have a disparate impact on applicants with a learning disability. Under the ADA such requirements:

· must be related to the job,

· must be consistent with a valid business necessity, which means it must accurately measure an applicant’s ability to perform the fundamental responsibilities of the job in question, and

· once that is determined, an employer also must show that an individual would be unable to perform the essential functions of the job even with a reasonable accommodation. 

Pay: Am I Obligated to Pay a Pro Rata Bonus to Employees No Longer With The Company?
Illustrative article; not controlling law, but a timely and helpful discussion at the end of 2011: http://www.wagehourinsights.com/bonus/am-i-obligated-to-pay-a-pro-rata-bonus-to-employees-no-longer-with-the-company/.

ADEA: adverse employment action, employment terminated violation of company policy, pornographic emails; age discrimination alleged; evidence, some allegations of past discriminatory behavior or comments, insufficient evidence of pretext, “but for” evidentiary test; summary judgment in favor of employer affirmed
Illustrative; not controlling law. Half a dozen men in their 50s and 60s who violated company email policy by posting pornography and learned there was no “dirty old men” protection or exception for them in the ADEA.

And what did the employer learn? Though they won the case on other grounds, perhaps defending against ageist behavior and statements can be expensive.

Hodczak v. Latrobe Specialty Steel Co., No. 11-1085 (3rd Cir., 11/17/11); 2011 U.S. App. LEXIS 23052 [enhanced lexis.com version].
Six employees were involved in and fired for posting pornography on the company system. Four of them alleged age discrimination: Douglas M. Hodczak; James M. Crossan; Thomas J. Magdic; and Joseph A. Litvik. They lost because the reason for terminating them was violation of company email policy, not age.

In the interest of setting forth their allegations as the bases basis for their age bias claims, check these gems:

· After asking one of the four employees, Magdic, if he was ready to retire, the company's CEO said, "it looks like you are ready to retire. You have gray hair and are fat;"

· One of the employees, Crossan, was transferred to a different position because the employer wanted "new blood" in the department;

· the CEO mentioned the need to recruit a "younger workforce;" and

· During meetings, older supervisors sat at one end of the table and were routinely interrupted when they tried to speak, whereas younger employees were encouraged to speak.
Now then, because the reasoning of the trial and appellate courts is valuable and detailed, here is the detailed analysis and reasoning here:

We must analyze Appellants' ADEA claims under the burden-shifting framework established in McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed. 2d 668 (1973). Keller v. Orix Credit Alliance, Inc., 130 F.3d 1101, 1108 (3d Cir. [*4]  Under McDonnell Douglas, the plaintiff bears the burden of establishing a prima facie case of discrimination under the ADEA. Smith v. City of Allentown, 589 F.3d 684, 689 (3d Cir. 2009). This requires proof that: (1) the plaintiff was a member of the protected age class; (2) he suffered an adverse employment decision; (3) he was qualified to hold the position; and (4) he was replaced by a significantly younger employeeWith the exception of Hodczak, LSS concedes that Appellants have established a prima facie case of discrimination. If the plaintiff meets this burden, "the burden of production shifts to the employer to identify a legitimate non-discriminatory reason for the adverse employment action." Id. at 690 (citation omitted). Here, LSS asserts that its decision to terminate Appellants' employment was based on their violation of the EC Policy. Because this justification is not discriminatory on its face, the burden of production shifts back to Appellants "to demonstrate that the employer's proffered rationale was a pretext for age discrimination." Id. (citation omitted). "Throughout this burden-shifting exercise, the burden of persuasion, including the burden of proving but  [*5]  for causation . . . remains on the employee." Id. at 691 (internal marks and citations omitted).

A plaintiff can show that the employer's proffered justification was pretextual, and thus that age discrimination was the but-for cause of the adverse employment decision, by establishing that the employer "previously discriminated against her, that the employer has discriminated against other persons within the plaintiff's protected class or within another protected class, or that the employer has treated more favorably similarly situated persons not within the protected class." Simpson v. Kay Jewelers, 142 F.3d 639, 645 (3d Cir. 1998) (citing Fuentes v. Perskie, 32 F.3d 759, 765 (3d Cir. 1994)). In conducting our inquiry, we do not look at each incident in isolation; rather, we examine the "overall [employment] scenario." Aman v. Cort Furniture Rental Corp., 85 F.3d 1074, 1083 (3d Cir. 1996) (citation omitted). In this case, when we view the evidence in the light most favorable to Appellants, we do not believe that a reasonable jury could find that Appellants would not have been fired but for their ages. Given the conduct in which Appellants engaged and the lack of sufficient evidence  [*6]  suggesting an atmosphere of age discrimination at LSS, there is no basis for a finding that LSS's proffered rationale was a pretext for age discrimination. See Simpson, 142 F.3d at 645.

Appellants first contend that they are able to demonstrate pretext because LSS discriminated against them in the past. They allege that the following incidents are representative of a corporate culture of age bias at LSS: (1) after asking Magdic if he was ready to retire, LSS's CEO Hans Sack said, "it looks like you are ready to retire. You have gray hair and are fat"; (2) Crossan was transferred to a different position because LSS wanted "new blood" in the department; (3) at a 2007 management meeting, Sack mentioned the need to recruit a "younger workforce"; (4) older supervisors sat at one end of the table during meetings and were routinely interrupted when they tried to speak while Dan Hennessy, LSS's Vice President of Manufacturing, welcomed the advice of younger employees.

When considering whether remarks are probative of discrimination, we consider the speaker's position in the organization, the content and purpose of the statement, and the "temporal connection between the statement and the challenged  [*7]  employment action." Ryder v. Westinghouse Elec. Corp., 128 F.3d 128, 133 (3d Cir. 1997). Here, although several of the statements were made by LSS executives, they were temporally remote from the decision to discharge Appellants, and completely unrelated to the investigation regarding Appellants' violation of the EC Policy. Thus, the comments qualify as "stray remarks" and are entitled to minimal weight. See Ezold v. Wolf, Block, Schorr & Solis-Cohen, 983 F.2d 509, 545 (3d Cir. 1992). Appellants' argument regarding seating at meetings rings hollow because, as they admit, they chose their seats. Moreover, the fact that LSS decided to look outside the company to fill a vacancy, rather than promote from within, is not evidence of age discrimination. See Keller, 130 F.3d at 1108-09 ("The question is not whether the employer made the best, or even a sound, business decision; it is whether the real reason is discrimination." (internal marks and citation omitted)). We thus agree with the District Court that Appellants' proffered evidence of LSS's past discrimination lacks serious probative value.

We similarly concur with the District Court's assessment of the comparator evidence offered by  [*8]  Appellants. It is well established that a plaintiff alleging employment discrimination may establish pretext by showing "that the employer treated other, similarly situated persons not of his protected class more favorably." Fuentes, 32 F.3d at 765. Here, however, the persons identified by Appellants are not similarly situated. Carl Dorsch is not similarly situated to Appellants because, although he accessed pornographic websites on his work computer, he was a non-supervisory employee and he did not send the content to anyone else. Likewise, Robert Smith is not similarly situated to Appellants because there is no evidence that Smith actually sent sexually explicit emails. Finally, although he was also suspended for violating the EC Policy, Conrad is not similarly situated to Appellants because he sent only one email and did so from his personal computer. In contrast, Appellants exchanged sexually explicit emails on nearly a daily basis. Thus, the fact that these employees, who were all younger than Appellants, were not immediately fired, does not establish pretext. It is also worth noting that Everett, who was older than Appellants, violated the EC Policy, but his employment was not  [*9]  terminated.

We do not find any of Appellants' other arguments persuasive. The fact that the EC Policy was not in effect when some of the emails were sent is irrelevant; Appellants cannot seriously contend that they thought it was acceptable to send sexually explicit emails simply because there was no policy expressly prohibiting it. Furthermore, there is no evidence in the record to support Appellants' contention that LSS's investigation of the sexual harassment complaint against Magdic was a "sham." Appellants also offer the misleading argument that sending sexually explicit emails was so commonplace at LSS that it could not have been the real reason for their termination. As the District Court explained, although 90 percent of email boxes searched during discovery included an email that contained a keyword search term, most of the emails identified were "false hits." In reality, only a small percentage of the emails searched contained sexually explicit materials. Finally, we reject Appellants' argument that the District Court improperly resolved inconsistencies in the record in favor of LSS. To the extent that inconsistencies actually existed, they were largely immaterial.

Though not controlling authority in our jurisdiction, the reasoning is persuasive. And if not legally binding, it demonstrates what kind of behavior and comments need to be discussed in training sessions as things to avoid because litigation is expensive and poor management practices are bad for morale.

FLSA: are pharmaceutical sales representatives covered by the outside sales exemption?

Notice: The United States Supreme court has accepted review of the issue.

It declined to review the Second Circuit’s Novartis holding that pharmaceutical sales representatives do not qualify for the outside sales exemption because they do not make sales, and the District of Connecticut had recently found that Schering’s pharmaceutical sales representatives did not meet the administrative exemption test, which is counter to Third Circuit’s Johnson & Johnson decision. The two issues on appeal in the United States Supreme Court will be:
1. Whether deference is owed to the Secretary of Labor’s interpretation of the outside sales exemption and related regulations; and

2. Whether the FLSA’s outside sales exemption applies to pharmaceutical sales representatives.

Information Rights: social-media log-in information, who owns it?, employer demands return; injunction
Illustrative; not controlling law. Who owns an employer's social-media accounts? What happens when the employee managing those accounts leaves the employment of the company? What happens when the former employee refuses to release information essential to maintaining those accounts? This case is from the trial court of the Southern District of New York.

 Ardis Health, LLC v. Nankivell, 11 Civ. 5013 (NRB) (S.D.N.Y. Oct. 19, 2011); 2011 U.S. Dist. LEXIS 120738 [enhanced lexis.com version].
Illustrative; not controlling law. Trade information, trade secrets, client information and access are important intellectual property of a company. Injunctive relief is an important remedy allowed by the law when the remedy of compensatory damages would be inadequate, i.e., stopping damaging behavior that could do irreparable harm is one of the grounds for granting an injunction.

Ashleigh Nankivell had been employed by Ardis as its Video and Social Media Producer:

· she was responsible for maintaining the company's websites, blogs, and social-media pages for marketing purposes, and

· she possessed sole control of all passwords and related information necessary to access the sites.
When she left the company Ardis demanded that she return the access information because the company had been unable to access the sites or update content. In that effort, the company filed a petition for a preliminary injunction [which is a necessary step in determining by a judge whether there are sufficient grounds to issue a permanent injunction]. 

In the hearing on whether to make the injunction permanent:

· The court found that the employer would be irreparably harmed if the access information was not returned prior to a final trial on the merits because, without that information, the employer precluded from continuously updating its profiles and pages and from reacting to online trends.
· She had contended that there was no irreparable harm because the pages had not been updated for two years prior to her termination. However, in rejecting that argument, the court rejected this argument stated that it was the defendant's responsibility to update the sites, so she could not use her own failure to perform her duties as a defense.

· Additionally, the court noted that new opportunities may arise and the employer would not be able to update because the employee might still be withholding the access information.

NLRA: unfair labor practice (ULP), terrible haircut, hat worn at work, dress code, disparate application of policy, disparate treatment, “substantial evidence” that employee had joined with other employees to challenge the policy, concerted activity, Internet discussion, adverse employment action, NLRA Section 7 rights

Illustrative; not controlling law. A personal situation was found by the 4th Circuit Court of Appeals to have evolved into one of concerted activity protected by § 7  of the National Labor Relations Act. This is an interesting case for that reason, plus the employer made a number of mistakes in its actions as the situation progressed.

National Labor Relations Board  v. White Oak Manor, No. 10-2122 (4th Cir., unpublished, 10/28/11); 2011 U.S. App. LEXIS 21952; http://op.bna.com/dlrcases.nsf/id/ldue-8n6pjt/$File/White%20Oak.pdf [enhanced lexis.com version]; commentary at: http://blogs.duanemorrisinstitute.com/jredeker/entry/bad_hair_day_evolves_into.

An employee who suffered a bad haircut wore a hat to work to cover it. Company dress code policy prohibited hats in the workplace. Told to remove the hat, she refused, pointing out that other employees wore hats in the workplace. She was sent home. The next day other employees came to work in Halloween costumes, some wearing hats, including her. Told to remove the hat, she refused on the grounds that the policy was being unevenly enforced. She was “written up” for insubordination.

Deciding to prove the uneven enforcement, she used her cell phone to take pictures of coworkers wearing hats in the workplace and her coworkers agreed with her when she discussed the matter. [Interestingly, she did not post the pictures on the Internet, which seems to happen often these days.] When management found out about the photographing and discussion it terminated her employment for violating the company policy prohibiting photographing in the workplace. Without written authorization. 

Disparate treatment then became an issue because thought the company had that policy for many years it had not enforced it when employees had photographed themselves at work, shared the pictures, and posted them on bulletin boards in the facility, and so on. [Almost a guarantee of a problem in and of itself.]

At his point she filed an unfair labor practice [ULP] with the NLRB. Her employer’s defense was that her activities were no “concerted” – contending that her actions were personal - complaining about the dress code was for “her sole benefit, never intending to act on behalf of a broader group of employees.” The 4th circuit disagreed, finding that there was “substantial evidence” to support a finding that the employee had joined with other employees to challenge the policy, which was the basis for ruling that her conduct was protected and her termination violated the NLRA.
Mixed motive: two cases - one of controlling law, and one of a trial court decision providing additional perspective, but not authority applicable beyond the parties involved in the case
Suppose an employer has a problem employee in a statutorily protected class, and the employer believes an adverse employment action is necessary. On the one hand there may be a valid business reason for such action, but on the other hand discrimination may be involved in taking it. How does a court decide which is the actual reason for taking the action? This is a “mixed-motive” problem.

Briefly stated, in a mixed motive case plaintiffs need only present sufficient evidence for a reasonable jury to conclude, by a preponderance of the evidence, that race, color, religion, sex, or national origin was a motivating factor for the contested employment practice. Direct evidence of a discriminatory animus or attitude can be conduct or statements that actually played a role in the decision to take the adverse employment action.

For example, when the protected activity isn’t the only reason for a discrimination action or a retaliation action, then the plaintiff must prove that the adverse action would not have taken place except for the protected activity. If pretext is an issue, then there must be more than evidence of mere pretext, i.e., evidence that directly demonstrates the employer’s discriminatory or retaliatory animus and motivation.
CASE ONE:

Controlling law. Twigg v. Hawker Beechcraft Corp., No. 10-3118 (10th Cir., 10/13/11); 2011 U.S. App. LEXIS 20729; 18 Wage & Hour Cas. 2d (BNA) 289; http://www.ca10.uscourts.gov/opinions/10/10-3118.pdf [enhanced lexis.com version]. 

Facts and chronology:

· Denice Twigg began working as a media production specialist for Hawker Beechcraft Corporation (HBC) in 1997, primarily performing desk duties such as converting documents to .pdf files, answering customer questions, and keeping certain website information up to date.

· During her time at HBC she twice complained to her supervisor that an African American coworker was being treated unfairly because of her race:

· once in the spring of 2007 and

· once in late 2007 or January 2008.
· February 19, 2008, she submitted a form requesting FMLA leave for bunion surgery, requesting that her leave begin February 19 and continue through April 17, and claimed that two of her supervisors had already approved the time off.

· She submitted a certification form from her doctor along with her leave request, but he form stated only that she would be unable to perform weight-bearing work and didn’t specify when she would be able to return to work.

· Human Resources approved her leave until February 29, nine days after the surgery.

· After a series of phone calls and the submission of additional documentation from her doctor, HBC on March extended her leave through April 1.

· Twigg didn’t report to work while the additional paperwork was being processed during the period of February 29 to March 14.

· Note that she didn’t follow the company’s policy requiring that employees notify their supervisor of each day of absence until FMLA leave is actually approved.

· Twigg failed to report to work on April 2, 3, and 4, the three days following the end of her approved leave, apparently believing her original leave request had been approved – though she admitted she never had received notification from HBC.
· HBC’s policies included a provision that termination of employment was the presumptive discipline for three consecutive unauthorized absences.

· Her supervisor sent her a letter on April 7 informing her that her employment had been terminated.

Litigation: Twigg claimed under both Title VII and the FMLA, and the appellate decision used the “mixed-motive” analysis. As such, she had to “directly show that retaliatory animus played a motivating part in [HBC’s] employment decision.” If she successfully could that, then the burden would shift to HBC “to demonstrate that it would have taken the same action irrespective of the retaliatory motive.” She failed to convince the appellate court with any of her four arguments:

1. Retaliatory intent.

2. Temporal proximity of protected activity of reporting discrimination against coworker.

3. Inconsistent explanations by HBC for terminating her employment.

4. Deviation by HBC from its normal company procedures.

Rejection of those arguments by the appellate court:

· She failed to prove some of them, but even if she had, none of her evidence showed retaliatory animus by HBC.
· Moreover, though the court noted her evidence might prove that the reasons for firing her were pretextual, the important consideration was that under the mixed-motive analysis, evidence of pretext is not enough and she had to produce “direct” evidence of retaliatory intent.
· As to direct evidence that HBC was motivated by retaliatory animus, she had to “present evidence of conduct or statements by persons involved in the decision making process that may be viewed as directly reflecting the alleged [retaliatory] attitude”, which she did not present.

· Concerning her claim that HBC interfered with her ability to exercise her rights to FMLA leave by terminating her, the court noted that:

· though an employer may not interfere with, restrain, or deny an employee’s exercise of (or attempted exercise of) her FMLA rights, it declined to find that HBC acted illegally.

· Rather, the court emphasized that “an employee who requests leave or is on leave has no greater rights than an employee who remains at work.”
· Additionally, even if an employee’s dismissal prevents her from exercising her FMLA rights, an employer may still fire her “if the dismissal would have occurred regardless of the employee’s request for or taking of FMLA leave.”
· Consequently, the appellate court found that the evidence was undisputed that she violated company policy by failing to report to work or report her absences, and HBC was entitled to terminate her employment, regardless of whether doing so interfered with her FMLA leave.

CASE TWO:

Illustrative, not controlling law. This district court trial Memorandum Opinion and Order in our 10th Circuit is instructive of how all of this played out in a somewhat similar but more complex factual context. Bhatia v. 7-Eleven Southland, Corp., No. 2:08-CV-987 CW (U.S.D.C. D.UT Central Div., 9/27/11);  http://scholar.google.com/scholar_case?case=5504569498313569380&q=Bhatia+v.+7-Eleven+Southland,+Corp.,&hl=en&as_sdt=2,32&as_vis=1 [enhanced lexis.com version].

Here, there were performance deficiencies as well as issues of whether there was discriminatory animus, and the same kind of analysis was made as in the Trigg case. Also the McDonnell Douglas evidence test was used [which has been reiterated many times previously in this database and won’t be repeated here]. An important additional lesson from the Bhatia case is that a previous decisionmaker was involved the subsequent decision process and made an unfortunate statement about Bhatia’s inquiry about his eligibility for purchasing a franchise that might possibly have brought a different result: “You have sued 7-Eleven. We can’t negotiate with you anything. . . . We can’t give you anything. . . . We are not going to let you in.”
So, read this case for its factual twists and turns and learn how the “mixed-motive” analysis was applied to the complex set of facts set forth in the opinion.

Title VII: religion, accommodation request, failure to answer employee’s questions about religion in the workplace, failure to accommodate religious beliefs, hostile work environment, intentional infliction of emotional distress; summary judgment

Illustrative: not controlling law. Balancing religion and the various rights and restrictions among everyone in a workplace is difficult – problems of scheduling work and time away for religious observances, who gets to wear what, who has freedom to express religious view and who might consider that such expression creates a hostile work environment, is there favoritism - and on and on. Do note from other cases in this database that the amount of accommodation is somewhat less than accommodation in other kinds of situations. Nonetheless, it can be complicated.

Though this case involves a ruling by an Illinois federal district [trial] court [not an appellate court, which would have broader effect], reading it might help employers to analyze what to do and not to do, which in this case was not to ignore a legitimate request for clarification about religion in the workplace.

A FedEx manager inquired about limitations on expressions about his faith, and the employer failed to respond. The trial court ruled that the former FedEx manager could proceed to trial on his claim that FedEx failed to accommodate his religious beliefs by prohibiting him from answering questions about his religion in the workplace. About a year later he was demoted, which gave rise to this litigation.

Weathers v. FedEx Corporate Services, No. 09 C 5493 (U.S.D.C. N.D. IL E.D., 11/1/11)

http://scholar.google.com/scholar_case?case=10512104364642063446&q=Weathers+v.+FedEx+Corporate+Services&hl=en&as_sdt=2,32&as_vis=1 [enhanced lexis.com version].

Eric Weathers described himself as conservative evangelical Christian. Over the two decades of his employment with FedEx he rose to direct sales manager in Chicago in 2007. While employed with FedEx he belonged to an organization of Christian FedEx employees, and he had been invited to speak at FedEx sales conferences about his faith.
In August 2007, an employee reporting directly to him complained that Weathers discriminated against her by quoting biblical passages about slaves and masters, telling her that she was his slave. Human resources investigated and concluded that Weathers did not violate any company policy, but it did issue him a counseling letter that was intended to be a coaching tool rather than a letter of reprimand. It instructed him to stop discussing religious matters with other employees, even if they initiated the conversation. Further, he claimed that a human resources representative further told him he could not discuss religion because that was a “detrimental act.” Seeking clarification, he sent his supervisor and a human resources representative an email in October 2007 asking for clarification about how Title VII prohibits him from discussing religion.  In that email he quoted a biblical passage he believed obligated him to answer questions about his religion when asked (it is quoted in detail in the opinion). Weathers claims he did not receive a response to his email. The opinion also discusses other religious activity within the company, including:

The big man is watching. [/] Ck your numbers." R. 28-6 at 10. Attached to the email was a picture of three signs that one would see in front of a church. Id. at 11. One sign says, "First Baptist Church." Id. A second sign lists times of worship. Id. A third sign, one on which the letters can physically be changed to display a custom message, reads "GOD HAS SEEN [/] YOUR CBT NUMBERS [/] YOU'RE GOING TO [/] HELL!" Id. The email was forwarded by Kyker to her team. Kyker Dep. at 21. Kyker did not make the picture, but received it from another FedEx employee, John Whittington, who had sent it to Kyker and one other employee (who has no connection to this litigation). Id. Whittington sent the original email on October 26, a few days before Kyker forwarded it, and the original email stated: "Being from the South, you both wouldn't happen to be Baptist, would you?" R. 28-6 at 10. Additionally, Kyker herself raised, with Weathers, a religious topic at some point after this email, namely, when she asked Weathers to provide a definition for the term "atheist." R. 38, PSOF ¶ 13.

[Alarm bells and red flags!]
Less than a year later, Weathers was demoted for performance reasons and later resigned. He then sued FedEx for religious discrimination, failure to accommodate his religious beliefs, hostile work environment and intentional infliction of emotional distress.
The district court granted summary judgment to FedEx on all counts except the plaintiff’s religious accommodation claim – for these reasons:

· Weathers could possibly convince a reasonable jury that he had a bona fide religious belief that he was compelled to answer questions about his faith,

· FedEx was aware of this belief,

· his October 2007 email was a request to accommodate his beliefs, and

· FedEx’s failure to respond to the email was a failure to accommodate.
Further, the court ruled that a reasonable jury could find that FedEx’s instructions to Weathers not to discuss his religion, which was an exercise of his religious beliefs, was humiliating and degrading enough to constitute an adverse employment action.
Finally, the court rejected FedEx’s argument that it could not accommodate his request because doing so would create a hostile work environment for other employers [Comment: Part of the difficult balancing action mentioned above]. 
FMLA, Title VII: disparate treatment, analysis for “similarly situated”

Illustrative; not controlling law. The value of this 7th Circuit case is its definition and analysis of “similarly situated” individuals and situations:

· the individuals "must be similar enough that any differences in their treatment cannot be attributed to other variables", but
· "not construed so rigidly or inflexibly that it [becomes] a useless analytic tool."

 In other words, a plaintiff needs to be able to show "the comparator had the same supervisor, was subject to the same employment standards and had engaged in conduct similar to that of the plaintiff." The term “comparator” is more typically used in scientific descriptions, and it is an abbreviated way of describing what the comparison is made to.

In this case, the appellate court found that the woman against whom an adverse employment action had been taken was sufficiently similar to the man against whom no such action had been taken, the behavior was sufficiently similar, and the supervisor was the same person in each instance.

Eaton v. Indiana Department of Corrections, No. 10-3214, 657 F.3d 551 (7th Cir., 9/9/11); 2011 U.S. App. LEXIS 18675; 113 Fair Empl. Prac. Cas. (BNA) 386; 94 Empl. Prac. Dec. (CCH) P44,263; 2011 WL 3966145; http://courtlistener.com/ca7/49kL/autumn-eaton-v-indiana-department/; http://www.ca7.uscourts.gov/tmp/D00VNA7A.pdf [enhanced lexis.com version].

Harassment: three cases of what not to do: excessive teasing, name-calling, hostile work environment – both pervasive and severe, intentional infliction of emotional distress, religion, age, etc.
Illustrative; not controlling law. Not enough written human resources policies point out that harassment can extend to all sorts of discriminatory misbehavior, direct discrimination, excessive teasing, hostile work environment, constructive discharge, possible intentional infliction of emotional distress, etc., in all sorts of statutorily protected classes. A strong trend in discrimination and leave cases is that courts borrow liability theories from the various statutory acts. Though this opens up more possibilities for liability, it does make for a highly consistent atmosphere of prohibitions against discrimination in the workplace. In some cases the employer was successful, and in others, not – plus the employee might have succeeded had the attorney added some state common law legal theories.

Here are the citations for those of you who want to read the cases for the details, which could provide some excellent examples for training programs:

· FMLA: Breneisen v. Motorola, Inc., No. 10-1982 (7th Cir., 9/2/11); 2011 U.S. App. LEXIS 18301; 161 Lab. Cas. (CCH) P35,942; 94 Empl. Prac. Dec. (CCH) P44,265; 18 Wage & Hour Cas. 2d (BNA) 113; http://www.ca7.uscourts.gov/tmp/D00XD1SC.pdf; http://www.judicialview.com/Court-Cases/Breneisen-v-Motorola-Inc./22/39504 [enhanced lexis.com version].

· ADA, Minnesota Human Rights Act *: Schwarzkopf v. Brunswick Corp., No. 10-cv-02774 (D. Minn., 6/7/11); http://scholar.google.com/scholar_case?case=11940122421475805350&q=Schwarzkopf+v.+Brunswick+Corp.&hl=en&as_sdt=2,32&as_vis=1 . http://scholar.google.com/scholar_case?case=11940122421475805350&hl=en&as_sdt=2&as_vis=1&oi=scholarr. [* Remember that NM has a Human Rights Act very similar to MN’s] [enhanced lexis.com version].

· ADEA, Title VII: Dediol v. Best Chevrolet, No. 10-30767, 655 F.3d 435 (5th Cir., 9/12/11); 2011 U.S. App. LEXIS 18819; 113 Fair Empl. Prac. Cas. (BNA) 353; 94 Empl. Prac. Dec. (CCH) P44,267; http://www.ca5.uscourts.gov/opinions%5Cpub%5C10/10-30767-CV0.wpd.pdf [enhanced lexis.com version].
FMLA: interference with leave, retaliation, pregnancy discrimination, tipoff about possible basis of decision; summary judgment denied to employer

Illustrative; not controlling law. The extensive economic difficulties have forced difficult decisions about layoffs, and those decisions need to be based on valid business purposes. After the decision was made to terminate the employment of a number of employees, Laura Makowski, law firm Marketing Director, was among those let go. What caused the employer to lose its motion for summary judgment, and consequently have to face a jury trial, was a comment by one of the individuals who may have been involved in the layoff decision. In her trip down in the elevator with her boxes of belongings she was told by that person that she "was let go because of the fact that [Makowski] was pregnant and took medical leave" and that she was one of several at the firm who were let go because they were pregnant or took medical leave. What’s more, that person also suggested she ought to consult with an attorney because there “might be the possibility of a class action.” Makowski v. SmithAmundsen, No. 10-3330 (7th Cir., 11/9/11); 2011 U.S. App. LEXIS 22583; http://www.fmlainsights.com/Makowski%20v.%20SmithAmundsen.pdf; http://www.fmlainsights.com/retaliation/managers-loose-lips-sinks-employers-chances-of-dismissing-fmla-claim/ [enhanced lexis.com version]. [Note: The opinion and article don’t provide any information about the status of the employment of the informant.]

NLRA: “single employer”, parent and subsidiary companies, joint and several liability for unfair labor practices

Illustrative; not controlling law. In this “unpublished” 5th circuit opinion the appellate court ruled that an investment manager and a Hawaiian resort owned and operated by a subsidiary of the investment manager were a “single employer” under the National Labor Relations Act (NLRA). As such, they were jointly and severally liable for unfair labor practices stemming from their failure to allow union officials access to hotel workers and prohibiting the union from collecting dues at the resort.
Though this is an unpublished opinion, it provides a good reminder of the important legal definitions and principals involved – such as when employers use staffing companies to provide workers, transitions when acquiring employees in corporate acquisitions, etc.

Definitions:

· “Unpublished opinion” basically “refers to an opinion that the court has specifically designated as not for publication. These types of cases are not available for citation as precedent because the judges making the opinion deem the case as "less important". They are considered binding only on the parties to the particular case in which it is issued. These are state specific court rules prohibiting citing of an unpublished opinion as authority.” http://definitions.uslegal.com/u/unpublished-opinion/.

· “Joint and several liability” refers to a shared responsibility for a debt or a judgment [Note: usually for negligence, but could be for other liability], in which each debtor or each judgment defendant is responsible for the entire amount of the debt or judgment. The person owed money can collect the entire amount from any of the debtors or defendants and not be limited to a share from each debtor. The entire judgment may be collected from any of the defendants found responsible, unless the court determines the percentage of negligence of each defendant which contributed to the injury. http://definitions.uslegal.com/j/joint-and-several-liability/.

Oaktree Capital Mgmt. LP v. NLRB, No. 10-60749, (5th Cir., unpublished opinion, 9/26/11); 2011 U.S. App. LEXIS 19686; 191 L.R.R.M. 2769; http://www.ca5.uscourts.gov/opinions%5Cunpub%5C10/10-60749.0.wpd.pdf [enhanced lexis.com version].
Facts and contentions: Oaktree, an investment partnership and an indirect owner of a property management company (“TBR”), leased the resort and contracted with another company to operate it. TBR and the resort operator conceded that they jointly employed resort workers, which meant that they would be responsible for any unfair labor practices. In an attempt to limit its liability, Oaktree strongly argued that as an “investment manager”, its only role was to advise its investors, who ultimately owned but did not run the resort. The NLRB and Fifth Circuit disagreed.
Legal principal and result: For the purposes of the NLRA in determining whether this was a “single employer” situation, the appellate court stated that such a showing “depends on all the circumstances of the case and is characterized by the absence of an arm’s length relationship found among un-integrated companies” which requires examining these four factors:

1) common ownership or financial control;

2) common management;

3) centralized control over labor relations; and

4) interrelation of operations.

The appellate court found all factors were met, particularly noting that:

· Oaktree was not operating solely as an asset and investment manager/financial advisor, and

· it was also directly involved in labor relations at the resort.

arbitrator’s decisions given strong weight and “great deference”, Collective Bargaining Agreement (CBA), “just cause” for dismissal required in CBA

Controlling Law. Courts give strong weight and “great deference” to the decisions of arbitrators, and that was especially true in this case in which the arbitration process and corrective or adverse employment actions are governed by the CBA.

Chevron Mining v. UMW Local 1307, No. 10-8074, 648 F3d 1151 (10th Cir., 8/12/11); 2011 U.S. App. LEXIS 16622; 191 L.R.R.M. 2524; http://www.ca10.uscourts.gov/opinions/10/10-8074.pdf [enhanced lexis.com version].
John Weston, tanker driver, left his 5,000 gallon vehicle during refueling to sit in the cab and chat with his ride-share partner. They heard a loud bang and discovered the tank had overflowed. He tried to cover up the spill by washing off the fuel tank, which contaminated the fuel with water, causing the engine to malfunction. In the company investigation he did not disclose the overflow.  He was suspended with the threat of termination of his employment. Upon return from his suspension, he and the other driver admitted the spill and the attempt to cover it up.  Note that at this point Weston had previously been disciplined four times for violating company rules. He was fired for (1) failing to follow published company policies on refueling procedures and (2) not being fully truthful about the consequences of violating those procedures.

The CBA requires the employer to establish “just cause” for firing a union employee, and it also requires union employees to comply with all “reasonable rules and regulations of the Employer”.  The appellate court quoted in its opinion these further applicable obligations:

Upon his hiring in June 2006, Mr. Weston received and signed a certification that he had read CMI’s Rules, Work Practices, Regulations and Instructions. Id. At 299. The certification provided that “[v]iolation of rules or work practices will subject employee to corrective action up to and including discharge.” Id. These Rules state: “Signs posted throughout the mine property are messages to warn of danger, or instruction on what to do or not to do. Read and comply with all warning signs.” Id. at 290. They also prohibit “[g]iving false or misleading information, or withholding relevant information, in any matter affecting your employment or the Interests of the Company,” “[i]nattention to your job,” and “[k]nowing violation of, or disregard for, environmental, health or safety rules, practices or legal requirements.” Id. at 295-96.

The arbitrator heard the case and ruled against just cause for discharge, finding that suspension for 30 days without pay and a 180 day probationary period were sufficient punishment under the circumstances. He found the lies were “not for personal gain, but to prevent loss of his reputation, seniority and benefits:, and that his acts were “forgivable”.

FLSA: Starting Computers and Reading E-Mail May Be Compensable Work

Illustrative article from Wage and Hour Insights posted by Bill Pokorny on October 31, 2011: The U.S. Department of Labor announced a settlement with Hilton Reservations Worldwide, LLC, in which the company agreed to pay $715,507 in minimum wages and overtime pay to 2,645 current and former customer service employees in Texas, Florida, Illinois and Pennsylvania. The DOL determined after an audit that the company failed to pay workers for pre-shift activities such as booting up their computers, launching necessary programs, and reading work-related e-mails. http://www.wagehourinsights.com/off-the-clock/starting-computers-and-reading-e-mail-may-be-compensable-work/.

FMLA: reduction in force (RIF), termination as possible retaliation, jury question of retaliation; evidence, timing, email statements
Illustrative; not controlling law. Extra effort and expense result from losing a summary judgment motion. Be very careful of what is said in emails, make legally appropriate and sufficient RIF decisions and carefully document that process, and ensure that the employer has provided adequate training in training in FMLA rights, responsibilities and requirements for supervisors and employees who manage employees with medical conditions.

Shaffer v. American Medical Association, 7th Cir., No. 10-2117, (7th Cir., 10/18/11); 2011 U.S. App. LEXIS 20978; http://www.employmentlawmatters.net/uploads/file/10-18-11-7thCir-layoff%20appropriate.pdf [enhanced lexis.com version].

In 2008, the AMA’s internal budgets were being cut, as was occurring with so many other businesses and agencies at that time. Initial monetary decreases were insufficient, and so staffing cuts were considered next. William Shaffer was the Director of Leadership Communications. At the time of the economic downturn Shaffer's duties had changed significantly and the AMA had stopped work on one of his core campaigns, so the agency thought perhaps another employee could be laid off in that department. At first, his supervisor opposed laying off Shaffer. However, soon thereafter his boss changed his mind. Here is the timing and rationale that caused a litigation problem for the employer:

· October 28th – Shaffer’s supervisor was asked by the Chief Marketing Officer (CMO) to recommend elimination of one position in his group. Based on certain business-related reasons the supervisor had planned to eliminate the Communication Manager, an employee other than Shaffer. The CMO also asked if it made sense to eliminate Shaffer’s position, as well. Shaffer’s supervisor responded that further eliminations at that time would not be in the best interests of the AMA.

· November 20th – Shaffer asked for four to six weeks of FMLA leave for knee replacement surgery.

· November 30th – his supervisor suddenly changed his mind and recommended Shaffer's position be eliminated, stating in an email, "The team is already preparing for Bill's short-term leave in January, so his departure should not have any immediate negative impact."

As we now know there was an ultimate impact:

· Shaffer’s FMLA claim was found by the EEOC to have sufficient evidence of probable cause of discrimination, and thus could be filed in court, and

· then in the litigation process the appellate court decided he had a right to have a jury decide if there was sufficient evidence of violation of Shaffer’s FMAL rights, and remanded (returned) the case to the trial court. If a jury were to find there was liability for discrimination, then it would determine the amount of monetary damages, and the judge would assess court and litigation preparation costs, plus attorney fees.

Title VII: religion, Catholic nursing–care facility, religious principles, modest attire, clothing as a matter of religious belief - 42 U.S.C. § 2000e-1(a), religious organization exemption

Illustrative; not controlling law. The 4th Circuit Court of Appeals ruled that the religious organization exemption, 42 U.S.C. § 2000e-1(a), was applicable in this case and for all kinds of discrimination claims under Title VII. It rejected the district court’s decision that her religious harassment and retaliation claims could be litigated under Title VII. Kennedy v. St. Joseph's Ministries, No. 10-1792 (4th Cir.,9/14/11 ); 2011 U.S. App. LEXIS 18936; 113 Fair Empl. Prac. Cas. (BNA) 374; 94 Empl. Prac. Dec. (CCH) P44,268; http://pacer.ca4.uscourts.gov/opinion.pdf/101792.P.pdf [enhanced lexis.com version].

For practitioners in this area of law, check this excellent detailed explanatory article: http://www.littler.com/http%3A/%252Fwww.littler.com/publication-press/publication/kennedy-v-st-josephs-ministries-license-religious-employers-harass-and
ADA: reasonable accommodation, assistance with commuting to work

Illustrative: not controlling law. This case grabbed my attention. The district court judge ruled that "commuting falls outside the scope of the plaintiff's job, and is thereby not within the province of an employer's obligations under the ADA and Rehabilitation Act." The Second Circuit Court of Appeals disagreed on the grounds of what would be reasonable under the circumstances, such as:

· The number of employees employed by DOHMH;

· The number and location of its offices;

· Whether other available positions existed for which the plaintiff showed she was qualified;

· Whether the plaintiff could have been shifted to a more convenient office without unduly burdening DOHMH; and

· Whether it would be reasonable for the plaintiff to work without on-site supervision.

The employee was hearing impaired and suffered from cancer, heart problems and asthma. She had been assigned and worked previously in the New York City Borough of Queens before the New York City Department of Health and Mental Hygiene (DOHMH) reassigned her to the Borough of Manhattan. She requested that DOHMH assist her with her commute to Manhattan during this time. 

In reversing the district court’s grant of summary judgment in favor of the DOHMH, the Second Circuit stated that its prior decisions establish that "there is nothing inherently unreasonable . . . in requiring an employer to furnish an otherwise qualified disabled employee with assistance related to her ability to get to work."
Nixon-Tinkelman v. N.Y. City Dep't of Health & Mental Hygiene, No. 10-cv-3317 (2nd Cir. 10, 2011); 2011 U.S. App. LEXIS 16569; http://www.minnesotaemploymentlawreport.com/Nixon-Tinkelman_v._N.Y.C._Dept_of_Health__Mental_Hygiene.pdf [enhanced lexis.com version].
And an excellent detailed article: http://www.littler.com/publication-press/publication/federal-appeals-court-holds-employers-may-be-obligated-under-ada-accom
Title VII: Faragher/Ellerth, prompt remedial action

Two controlling law 10th circuit cases are in this brief:

· Calloway v. Aerojet General Corporation is an excellent example for the most part, whereas

· Helm v. Kansas is merely a somewhat good example.

Calloway

Additional key words: office affair, no adverse employment action, still employed, received promotions and pay raises, knew how to report, failed to report, coworkers reported disruptive behavior, prompt remedial action, adequate investigation and follow up, reprimands and warnings, vicarious liability

Calloway v. Aerojet General Corporation, No. 10-4133, 419 Fed.840 (10th Cir., 4/5/11); 2011 U.S. App. LEXIS 6914; 111 Fair Empl. Prac. Cas. (BNA) 1776; http://www.ca10.uscourts.gov/opinions/10/10-4133.pdf [enhanced lexis.com version].

An intra-office affair continued on-off-on, etc., but ended unsatisfactorily emotionally and legally for Patricia Calloway, and for the career of David Dibell, the highest-ranking Aerojet employee in Utah. Summary judgment in favor Aerojet was affirmed by the appellate court. Key to the case are the Faragher/Ellerth rulings on policies, procedures, training, reporting, corrective action and failure of an employee to use the system for reporting and/or correcting harassment.

As you will recall, a key point in the Faragher/Ellerth rulings was:

1) the employer “exercised reasonable care to prevent and correct promptly any sexually harassing behavior”, and

2) the complaining employee “unreasonably failed to take advantage of any preventive or corrective opportunities provided by the employer or to avoid harm otherwise.”

This case demonstrates primarily and importantly the benefits of a company the adequately and immediately addresses a situation involving a claim of sexual harassment – plus it also demonstrates the hazards for an employee not reporting, changing her mind off and on, and not giving her employer the opportunity to take prompt remedial action. Once again, because the facts are very detailed and involved, reading the entire opinion is essential.

About the only shortcoming on the part of the employer was its loose use of the designation of who is actually a manager and who is not. The legal implication of incorrectly so designating is whether there may be vicarious of the company in reporting situations, which is important if there has been no adverse employment action. Here, Calloway claimed she had mentioned the situation to a coworker whose business card indicated her as a manager, but in terms of actual duties she was not.

Read this case for an excellent “textbook” description of almost everything to do right in many situations.
Helms

Additional key words: late reporting, swift reaction, insufficient causal connection, vicarious liability

Helm v. Kansas, No. 10-3092 (10th Cir., 9/7/11); 2011 U.S. App. LEXIS 18559; 113 Fair Empl. Prac. Cas. (BNA) 225; 94 Empl. Prac. Dec. (CCH) P44,264; http://www.ca10.uscourts.gov/opinions/10/10-3092.pdf  [enhanced lexis.com version].

This case is only moderately good because though management was trained in prevention of sexual harassment, lower level employees were not trained in policies and procedures as to their rights and responsibilities.
An adverse employment had been taken against administrative assistant for two district court judges, but it was because of actions by the employee that resulted in a felony record. That disqualified her for employment with the district judges because an essential function of the position was assessing criminal history records. Her claim of sexual harassment was reported to the chief judge, who was not one she worked for, but was not specific enough to put the state “on notice”. Response was immediate and adequate.

An important point made by this case is that an adverse employment action following harassment in and of itself is insufficient to support a harassment claim; in order to prove her case she had to “establish a strong causal nexus between the supervisor’s harassment and the tangible employment action.”

Retaliation: participation in FLSA complaint process, summary judgment granted to employees

Illustrative; not controlling law. Employees won summary judgment on their claims that they were fired for "participating" in a process to complain about a violation of the law. They filed claims for payments not made on bonuses and commissions to be paid based on sales. As part of the claims process they had attached to their complaint forms copies of company contracts that the company contended contained confidential customer information. The company admitted it terminated the employees for filing the claims with the attached information, and the trial court ruled that was a violation of the FLSA’s anti-retaliation provision. Randolph, et al. v. ADT Security Systems Inc., (U.S. D.C. MD, 2011); http://docs.justia.com/cases/federal/district-courts/maryland/mddce/8:2009cv01790/170341/68/0.pdf?1312884622 [enhanced lexis.com version].

Constructive discharge: reasonable person, intolerable working conditions, failure to work with company to correct problems; summary judgment in favor of employer

Illustrative; not controlling law. The controversy arose from problems relating to pregnancy leave. Many details are involved, but the lesson is that courts hesitate to find constructive discharge when an employee has not allowed the employer a reasonable opportunity to work out the problem. The employee never spoke with human resources, utilized any resources provided in the handbook for problem resolution, or asked for clarification of any of the phone messages left for her about her absences. Adequate documentation also helped the employer in this case.
Typically, constructive discharge claims must show that:

1) a reasonable person would have found the employment conditions intolerable, and

2) the employer either intended to force the employee to quit or could reasonable have foreseen that the employee would quit.
Trierweiler v. Wells Fargo Bank, No. 10-1343, 639 F.3d 456 (8th Cir. , 4/8/11); 2011 U.S. App. LEXIS 7150; 111 Fair Empl. Prac. Cas. (BNA) 1768; 94 Empl. Prac. Dec. (CCH) P44,151; http://www.ca8.uscourts.gov/opns/opFrame.html and enter case number 10-1343 [enhanced lexis.com version].
Title VII, NM state law and other claims: protected activity, post-termination claims, “discrete acts”, relation back of evidence, retaliation, McDonnell Douglas test
Controlling law: This is an important, complex case primarily of interest to litigators, who will probably prefer to read the official opinion itself for complete information because the facts are numerous and detailed, as are the points of law discussed and decided. The reason this case is complicated is because it consists of a mixture of claims based on federal anti-discrimination statutes and claims based on common law [i.e., non-statutory] legal theories, and this mixture has different various requirements for EEOC screening before court action is allowed and various filing deadlines, all of which is important to litigators, but less so for we who are not.

Lynn McDonald-Cuba  v. Santa Fe Protective Services, Inc., No. 10-2151, 644 F.3d 1096 (10th Cir., 5/9/11); 2011 U.S. App. LEXIS 9488; 112 Fair Empl. Prac. Cas. (BNA) 327; 94 Empl. Prac. Dec. (CCH) P44,169; http://www.ca10.uscourts.gov/opinions/10/10-2151.pdf; or https://www.judicialview.com/Court-Cases/Constitutional-Law/McDonald-Cuba-v-Santa-Fe-Protective-Services-Inc.//17/29783 [enhanced lexis.com version]. 
Now then, for the rest of us, here is an outline of terms and issues involved:

from  the appellate court opinion:
Lynn McDonald-Cuba brought this action against her former employer, Santa Fe Protective Services, Inc. (SFPS), seeking damages for alleged violations of Title VII of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000e to 2000e-17, and New Mexico state law. SFPS responded with counterclaims for breach of contract, intentional interference with prospective economic advantage, and breach of the duty of loyalty. SFPS later voluntarily dismissed these counterclaims. The district court then granted * * * summary judgment in favor of SFPS on McDonald-Cuba's discrimination and retaliation claims. She appeals, we have jurisdiction, see 28 U.S.C. § 1291, and we affirm in part and remand in part with instructions to dismiss in part for lack of subject matter jurisdiction.

Brief outline of terms and issues.

· Of major interest is the matter of post-termination claims.
· The EEOC is the first step for claims of violations of federal anti-discrimination statutes, even if they occur after termination or once formal court litigation has begun because federal courts lack jurisdiction to review Title VII claims that are not part of an EEOC charge timely filed with EEOC.

· Timely filing, “discrete actions” defined. This is a legal term essential to analyzing  cases that involve the cumulative effect of  a pattern of repeated conduct, such as in a hostile work environment claim, when allegations involve acts occurring more than 300 days before a charge is filed. Each “discrete act” may constitute its own unlawful employment practice, which means a discrete act cannot be referred to in an existing claim or subsequent claim, and the federal court would not have jurisdiction over it, and thus ought to be dismissed.

· Retaliation was alleged by the plaintiff to have been based on her filing of an unemployment compensation claim. Retaliation claims in statutory discrimination context require that the employee must have at the time been engaged in activity protected by such a statute, or have participated in or supported a protected person in a claim. There are exceptions to this, such as having filed a timely EEOC charge, etc. Also, retaliation claims can be based on action(s) outside of the workplace that might be regarded by a reasonable person as against him or her and harmful to that person.

· If there is no direct evidence of discrimination, then the McDonnell Douglas evidentiary test may apply [Note: See the description of that test in numerous briefs in this collection, as well as in the formal opinion].

· The appellate court did not accept the plaintiff’s theory that a promotion plus a raise would be evidence of discriminatory bias because the (female) employer didn’t fully embrace the merits of the employee’s skills and abilities.

[Comment: I hope that this outline will be of some assistance in reading and understanding this case. Another helpful resource for you may be the article discussing this case in the October 2011 issue of New Mexico Employment Law Letter published at www.HRHero.com. And if it seems to you that I struggled with this case, you’re right! (]

Title VII: hostile work environment and retaliation, employee failed to cooperate, claim dismissed; Ellerth/Faragher
Controlling law. Summary judgment granted in favor of the employer by the trial court was affirmed on appeal because the employee failed to cooperate with the employer’s investigation, and this demonstrates the importance of writing, publishing, training about and enforcing adequate anti-harassment policies and prevention policies. Essentially, the employee failed to provide detailed information about her allegations of harassment, and failed to respond to a reminder to follow up on that. Employers have duty to provide a workplace free of discrimination, harassment, retaliation, etc., and human resources proceeded to investigate and interview the alleged perpetrator and witnesses. Results of the investigation were inconclusive, but the alleged offender was nonetheless counseled about workplace conduct and warned not to retaliate against the complaining employee. Several weeks later the complainant sent a detailed account to human resources, which contained new allegations of inappropriate conduct and touching, all of which had occurred before the time of her initial complaint. Human resources replied that the new information did not change its previous decision and actions. The complainant resigned and then later returned to work. At that time she complained that coworkers were upset with her complaint, and she alleged a hostile work environment.

Christian v. AHS Tulsa Regional Medical Center, LLC., No. 10-5010 (10th Cir., 7/15/11); 2011 U.S. App. LEXIS 14514; http://www.ca10.uscourts.gov/opinions/10/10-5010.pdf; http://www6.lexisnexis.com/publisher/EndUser?Action=UserDisplayFullDocument&orgId=102083&topicId=115390011&docId=l:1493281219&Em=7&start=16 [enhanced lexis.com version].

The trial court granted summary judgment in favor of the employer and the appellate court affirmed based on the Ellerth/Faragher defense:

1) an employer can show it exercised reasonable care to prevent and promptly correct harassing behavior and

2) the employee unreasonably failed to take advantage of the preventive and/or corrective opportunities provided by the employer.

The hospital had an appropriate, adequately detailed sexual harassment policy, and the employee had received it been trained about it, and at the training session employees had been encouraged to report violations. The hospital took prompt remedial action. The employee failed to carry out her responsibilities and obligations under company policy.

 [Note: Case law over the years has extended harassment prevention requirements to many types of harassment in additional to the sexual type. Many policies I see do not extend harassment prevention to misbehavior other than sexual, which needs to be corrected by employers in order to be eligible for the Ellerth/Faragher defense for harassment other than sexual.]

Title VII: race, hostile work environment, failure to promote, remedial measures, prompt remedial action; retaliation; summary for employer

Illustrative; not controlling law. Because we see so few cases involving prompt remedial action, this case from Delaware is included for your consideration. However, be sure to read the full opinion carefully for what the federal appellate court found important and persuasive. Briefly, it affirmed the trial court’s summary judgment in favor of the employer because the manager’s supervisors made no overt racial statements, and the employer promptly addressed all of the employee’s allegations in a manner it found was reasonably calculated to prevent further harassment. Further, evidence in this case of diversity and anti-harassment training by the employer was found to be persuasive proof of its efforts to prevent future discriminatory behavior in the workplace. 

Peace-Wickham v. Walls, No. 09-4690 (3rd Cir., 12/21/10); 409 Fed. Appx. 512; 2010 U.S. App. LEXIS 26004; 111 Fair Empl. Prac. Cas. (BNA) 769; http://federal-circuits.vlex.com/vid/janeka-peace-wickham-v-james-walls-233395070; http://www.ca3.uscourts.gov/opinarch/094690np.pdf [enhanced lexis.com version].

Janeka Peace-Wickham, an African American, began working for the Delaware River and Bay Authority (DRBA) as a manager at the Delaware Memorial Bridge Facility Café. That position was described as a "working supervisor," and as such she was expected to fill in as needed with cooking, cashiering, and serving.

Discrimination allegations:

· Not long after starting her employment there, she and a Caucasian coworker got into a heated argument, after which they both filed internal company complaints of racial harassment against each other. Peace-Wickham was dissatisfied with the length of time it took DRBA to complete its investigation, even though it immediately reassigned the other worker after receiving the complaints.

· Peace-Wickham also claimed that some of the café customers (mostly DRBA employees) made racially inappropriate remarks:

· Overheard a customer who was unhappy with the way her meal was prepared remarked to another customer, "Back in the day, down South, blacks would have been hung for things like this."

· Another customer remarked to Peace-Wickham that the café had "changed" since her arrival, which Peace-Wickham interpreted as racially motivated because the previous supervisor was Caucasian.
· After a previous café supervisor left, also African American, someone posted a sign that read "free at last, free at last, thank god we are free at last." Peace-Wickham assumed the message was directed at her because she was the only remaining African American employed at the café.

· She alleged that a customer had balled up receipts and thrown them at her;

Retaliation allegations:

· About three months into her employment, Peace-Wickham complained of harassment by a Caucasian coworker, and things only got worse from then on.

· She regularly complained that the café was understaffed and about how she was treated by customers and fellow employees.

Failure to promote:
She alleged she was denied a promotion because of her race and because she had previously filed charges.

Litigation: 

· The district court dismissed the case before trial by granting the employer’s motion for summary judgment.

· The 3rd Circuit Court of Appeals affirmed the summary judgment in favor of the employer.

· It was persuaded that the court record contained evidence  of any overtly discriminatory statements or conduct by her supervisors. [Note that though overtly discriminatory statements or conduct isn't required to show intentional discrimination, the presence or absence of such conduct is helpful in determining the motive of the decisionmakers.] In this case, the court said the fact that Peace-Wickham couldn't point to any overtly discriminatory conduct on the part of her supervisors lent further support to the conclusion that they could not be held directly responsible for any hostile environment that may have existed.

· On the important point of prompt remedial action, the court found that the DRBA took appropriate remedial steps to respond to her allegations of discrimination when it became aware of them.
· Concerning her complaints that DRBA took too long to investigate and conclude her initial harassment claim, the court found it significant that DRBA revised its investigation procedures. Though DRBA did take longer to investigate her complaint than her coworker's, it addressed the issue immediately by separating the two employees.

· DRBA also posted anti-harassment signs and instituted diversity and harassment training for all of its employees. 
The court held that those measures fell "comfortably within the realm of legally adequate legal measures." It further stated that it was "unwilling to step into the shoes of DRBA management, as suggested by Peace-Wickham, and make highly particularized judgments as to whether the DRBA should have docked pay, demoted, or withdrawn certain fringe benefits instead of following the course of action chosen."
Title VII: gender; more than one reason for termination, layoff; evidence, potential disparate treatment Title VII claim for discrimination

Illustrative; not controlling law. How many reasons need to be given for termination or layoff? This case demonstrates the problem of possibly having too many reasons, and not using the best reason and of possibly not having adequate evidence of warning, counseling and documenting to support the best reason. Here, there was possibly a very good reason to have taken adverse action against the employee, but the evidence might show similar deficiencies by other employees against whom no action has been taken. The point is that the employee may have a valid Title VII disparate treatment discrimination claim, and that is how trial preparation will likely proceed as a result of this appellate decision.
Smizer v. Community Mennonite Early Learning Ctr., No. 10 C 4304 (N.D. Ill. Sept. 7, 2011)., 2011 U.S. Dist. LEXIS 102212; http://bowtielaw.wordpress.com/category/social-networking/ [enhanced lexis.com version].

The reason the employer gave to the employee for terminating his employment was a Facebook posting he’d made. However, the employee was unconvinced, and he claimed that actually he was fired because of “tardiness and lack of cleanliness in his classroom.” Further, he claimed that similarly situated female employees, who also were tardy and who kept equally messy classrooms, but they had not been fired or subjected to adverse employment action. If that could be shown to be true, then it would support the plaintiff’s Title VII claim.  Accordingly, he moved in the trail court for an order to compel his former employer to produce documents he claimed would show these similar failings of his female counterparts. [Note: That is an example of “good lawyering” by his attorney and of bad judgment on the part of the employer in deciding how to terminate a problem employee, and on what basis. The employer should have dealt with the real problems in the workplace.]
ADEA: age 60, deficient performance, violations of company policy, Development Improvement Plan (DIP), Performance Improvement Plan (PIP); disparate treatment, inconsistency, sufficiently similarly situated younger employee; summary judgment reversed

Illustrative; not controlling law. Inconsistent, disparate treatment frequently leads to unfavorable results for employers. In this case the trial courts’ award of summary judgment in favor of the employer was reversed, which means the expense of a trial, and based on the facts, probably a jury verdict of liability and damages in favor of the employee, plus court costs and attorney fees – or an expensive settlement. The company’s defense was “at-will” employment, and we know from many years of following employment discrimination cases, that defense is essentially worthless – and that was the perspective of the appellate court.

Lesson: CONSISTENCY, CONSISTENCY CONSISTENCY, and if you do take differing actions in similar situations, it will be essential to have a solid, rational justification based on valid business necessity and most likely warning, counseling and documenting – and good luck.

Earl v. Nielsen Media Research, Inc., No. 09-17477 (9th Cir., 9/26/11); 2011 U.S. App. LEXIS 19616; http://www.ca9.uscourts.gov/opinions/; or possibly http://www.ca9.uscourts.gov/datastore/opinions/2011/09/26/09-17477.pdf [enhanced lexis.com version].

Christine Earl, age 60, was terminated for violating company policies over a span of time. The company used both a DIP and a PIP (a more serious warning process) approach to performance problems. In this case she was placed on a DIP, was not provided a PIP, and subsequently fired. A younger similarly situated employee with the same kinds of policy violations was put on both a DIP and then a PIP for corrective action before adverse employment action, and that was the evidence of possible age discrimination that convinced the appellate court to reverse the trial court’s grant of summary judgment in favor of the employer and remand the case for trial by jury.

FMLA: failure to return employee’s telephone calls; hearing loss, tinnitus, vertigo, retaliation; leave as a reasonable accommodation under the ADA

Illustrative; not controlling law. A federal trial court ruled that the employer's failure to return the employee's telephone calls while she was on FMLA leave is evidence of retaliation. And remember, as has recently been noted in other case briefs, the FMLA and the ADA are now very closely related. In this case, an ADA accommodation might have been necessary if she had to extend leave beyond her FMLA leave period.
 Hofferica v. St. Mary's Medical Center, No. 10-6026 (U.S.D.C. E.D.PA); check the article at http://www.fmlainsights.com/retaliation/failing-to-return-employees-phone-calls-may-be-fmla-retaliation/ if following link doesn’t work – left-click on the case name in the article; here are possible URL links to the actual opinion: http://www.paed.uscourts.gov/documents/opinions/11D1055P.pdf. http://www.fmlainsights.com/Hofferica%20v.%20St.%20Mary%20Medical%20Center.pdf [enhanced lexis.com version].

Numerous links are provided because if one doesn’t work for your computer, perhaps another one will.

Briefly, these are the pertinent facts, but read the trial court’s memorandum for the exact details:

· Kathleen Hofferica, a registered nurse was approved for intermittent FMLA leave for her medical conditions of tinnitus, hearing loss and vertigo. 

· She took extended FMLA leave starting in September 2008 for treatment for those medical problems, and she expected to return by November 6, 2008.

· She alleged that during her leave she and her husband regularly provided her direct supervisor with leave updates, but for some reason her supervisor often failed to return the calls.

· In early November, she provided a return to work certification clearing her return for November 13, and she contacted her supervisor to ask for a "modest" extension through November 13, but the supervisor again did not return her call.

· Rather, the Medical Center sent her a letter informing her that her employment had been terminated because she failed to return to work on November 6 when her FMLA leave allotment had been exhausted.

Hofferica alleged discrimination and retaliation for taking FMLA leave. Before trial, her employer moved for summary judgment (i.e., a claim that there were no facts about which a reasonable jury could disagree). In rejecting that contention, the trial judge ruled that the case should be heard by a jury and denied the employer’s motion. You can read the full memorandum at the URL links cited for this case. There, the trial court found that the supervisor's failure to return phone calls was evidence of "an antagonistic attitude toward the employee, particularly where such behavior started after she began her FMLA leave, and continued “despite regular communications from the employee", ruled that testimony and evidence of that misbehavior could be used at trial as evidence of retaliation.

EPLI: Employment Practices Law Insurance, what is covered, and what is not
Illustrative; not controlling law, but definitely something to check on. What is a covered claim? You may want to read this and check on the wording of your policy. Article URL link: http://employerslawyer.blogspot.com/2011/09/suit-by-eeoc-not-covered-under-epli.html.

Cracker Barrel Old Country Store, Inc. v. Cincinnati Insurance Co., 3:07-cv-00303 (M.D. TN 8/11/11) [enhanced lexis.com version].

ADA: not qualified, unable to achieve reasonable company requirements related to position, no reasonable accommodation; evidence, direct, indirect, McDonnell Douglas test, documentation of warning and counseling
Illustrative; not controlling law. To be covered by the ADA an individual must be qualified to perform the essential functions of the position, with or without reasonable accommodation.

Job descriptions of essential functions must be accurate and related to business necessity [Note: You’d be surprised at how many of the companies I train or consult with do not have accurate job descriptions]. To prevail in an ADA claim, the claimant must be able to prove that he/she was qualified to perform that job in a satisfactory manner, with or without accommodation.
Dickerson v. Bd. of Trustees of Comm. College District 522, No. 10-3381, (7th Cir., 9/16/11); 2011 U.S. App. LEXIS 19051; http://www.leagle.com/xmlResult.aspx?xmldoc=In%20FCO%2020110916118.xml&docbase=CSLWAR3-2007-CURR; http://www.employmentlawmatters.net/uploads/file/9-16-11%207thCir-must%20meet%20employer%27s%20expectations%281%29.pdf [enhanced lexis.com version].
Robert Dickerson, a mentally impaired (Full Scale IQ of 67) part time custodian claimed ADA discrimination for his disability or perceived disability [regarded]. However, he had a history of deficient performance. His employer had diligently warned, counseled its efforts to help him to help himself and diligently documented those efforts. Some of his major deficiencies included problems beginning in 2005, such as wandering off the job, not completing assignments, leaving work for others to do, etc., all of which was covered by warning, counseling and documenting.

To some extent the case was complicated when he asked what he could do to gain promotion, and the response was “you should not be suing your employer”, which he claimed was direct evidence of discrimination. However, the indirect evidence under McDonnell Douglas convinced both the trial and appellate courts determined there were was no ADA discrimination.

FLSA: "learned professional exemption requires much more than a general college degree

Illustrative; not controlling law. The requirement is whether the job requires a college degree in a particular skill that is directly related to the job, not whether a job requires a college degree generally.
The case is Solis v. State DSHS, No. 10-35590 (9th Cir., 9/9/11); 2011 U.S. App. LEXIS 18668;  http://www.ca9.uscourts.gov/datastore/opinions/2011/09/09/10-35590.pdf [enhanced lexis.com version].

DSHS requirements for the social worker position in question were:


. . . at least a “[b]achelor’s degree or higher in social services, human services, behavioral sciences, or an allied field,” as well as eighteen months as a Social Worker 1 or two years’ experience in an equivalent position. Candidates for Social Worker 3 must meet the same educational requirements and have additional work experience. Within one year of their appointment, new employees in these positions must complete a formal training program that includes four weeks of classroom instruction and two weeks of field instruction.

The state also had guidance regarding when equivalent work experience could substitute for specialized degrees.

Title VII, PDA, ADA: short-term pregnancy complication

Illustrative; not controlling law. As summarized by the author of the opinion for the appellate court [a district court judge sitting by designation with appellate judges]:

YOUNG, District Judge. Beverly Healthcare, LLC ("Beverly"), employed Victoria Serednyj as an Activity Director in Beverly's Golden Living nursing home in Valparaiso, Indiana, from August 2006 to March 2007. In early January 2007, Serednyj learned she was pregnant, and, at the end of February 2007, she began to experience pregnancy-related complications. Her doctor placed her on bed rest for two weeks, and, at the end of this two-week period, her doctor placed her on light duty restrictions. Serednyj asked to be accommodated, and Beverly denied  [*2]  her request under its modified work policy. Because Serednyj also did not qualify for leave under the Family Medical Leave Act ("FMLA"), Beverly terminated her employment. Serednyj then filed suit against Beverly, alleging gender discrimination under Title VII of the Civil Rights Act of 1964 ("Title VII"), pregnancy discrimination under Title VII, as amended by the Pregnancy Discrimination Act ("PDA"), disability discrimination under the Americans with Disabilities Act ("ADA"), and retaliation. Beverly moved for summary judgment, which the district court granted. Serednyj now appeals. For the reasons set forth below, we affirm.

Because of the important significant details in the opinion, reading the entire case is strongly recommended because these kinds of cases are decided on specific patterns of facts, which means a slight change in fact(s) could produce a different result. Serednyj v. Beverly Healthcare, LLC, No. 10-2201 (7th Cir., 8/26/11); 2011 U.S. App. LEXIS 17810; http://www.ca7.uscourts.gov/tmp/BG0LBZDK.pdf [enhanced lexis.com version].
Title VII: gender, female neurosurgeon, hostile work environment, sexual innuendos and demeaning comments, emotional distress; credentialing committee, alleged harasser providing, input injunction; back pay, front pay and compensatory damages, $1.6M verdict affirmed

Illustrative; not controlling law. Hostile work environment plus allegations of unfavorable treatment of her credentials status.

Tuli v. Brigham & Women’s Hospital, No. 09-1731 [also 08-2026, 09-1597, 09-1603], (1st Cir., 8/29/11); 2011 U.S. App. LEXIS 18003; http://www.ca1.uscourts.gov/cgi-bin/getopn.pl?OPINION=08-2026P.01A; [enhanced lexis.com version].
Facts: Sagun Tuli, M.D., a female neurosurgeon, claimed discrimination by her employer, Brigham & Women’s Hospital and her supervisor, Dr. Arthur Day, after a yearly review of her medical staff credentials resulted in a conditional reappointment.

Tuli was hired into the hospital’s Department of Neurosurgery in 2002, and was as the department’s professionalism officer and representative to the hospital’s Quality Assurance and Risk Management (QARM) Committee, that required her to investigate and report on complications in other physicians’ cases. As QUARM representative she investigated three of Day’s cases, all three of which ultimately were reported to the state’s Board of Registration of Medicine. In addition, Tuli raised concerns to the hospital’s chief medical officer that Day was inappropriate and demeaning to women, including Tuli.

Her medical staff credentials were due for review in 2007 by the hospital’s credentialing committee, which would determine whether she would continue to have medical practicing privileges at the hospital. Peculiarly, Dr. Day presented her case to the committee in unflattering terms, including a suggestion that she would benefit from anger management training. As a result, the committee decided to condition her reappointment on obtaining an evaluation by an outside agency (“Physician Health Services”) and on agreeing to comply with that agency’s recommendations.

The litigation: Tuli then sued for a preliminary injunction to prevent the loss of her privileges and also alleged gender discrimination based on both disparate treatment and hostile work environment created by Dr. Day’s behavior toward her:

· early in the litigation process the preliminary injunction was granted, and

· at trial the jury decided in her favor and award:

· $1,000,000 in compensatory damages against the hospital on her hostile environment claim,

· $600,000 against the hospital in compensatory damages on her retaliation claim, and 
· $20,000 against Day personally for economic harm on a “tortuous interference with business” claim.
· Following this verdict, the trial judge entered a permanent injunction, keeping the hospital from withdrawing her privileges at the hospital.

The hospital appealed on all counts, and the First Circuit upheld the jury’s verdict, as well as the permanent injunction:

· It found that the evidence showed Day had frequently questioned her authority by:

· calling her a “little girl”, and

· asking whether she really could do a “big operation.”

· It upheld allowing evidence at trial that included incidents outside of the applicable 300​day statute of limitations, i.e., it upheld the trial court admitting evidence to the jury of Day’s behavior over the course of her employment, and not simply behavior within the 300 days prior to her first formal claim. This is the “continuing violation” theory: if an act contributing to the claim occurs within the filing period, the entire time period of the alleged hostile environment can be considered by the jury for purposes of determining liability.

NLRB: unwinding organizing activity; challenging union status after merger or sale of a company; appropriate size of bargaining unit to be organized

Controlling law: These three complex, major cases upset longstanding precedents in labor law and union activity, so if you practice in this area of employment law, it is essential to read the full opinions and the many articles and commentaries related to them:

· Lamons Gasket - time limits for “unwinding” the results of previous organizing activity.

· UGL-UNICCO - challenging union status after a merger or sale of a company.
· Specialty Healthcare and Rehabilitation of Mobile, - smaller size allowed for the bargaining unit that could be organized.
NLRB URL link: https://www.nlrb.gov/cases-decisions/case-decisions/board-decisions and left-click on the site’s Resources box on the right hand side, then on Case Search to locate and access the full opinion. To locate articles and commentaries, Google the case names.

Title VII: discrimination against other employees of same race or national origin, “token” defense favoring a minority employee rejected; McDonnell Douglas clarified 

Illustrative; not controlling law. A supervisor allegedly discriminated against five Hispanic employees. His defense was that he had not subjected another Hispanic employee to discrimination. The appellate court rejected that contention and explained where the district court had misused the McDonnell Douglas evidentiary test.
Diaz v. Kraft Foods Global, Inc., No. 10-3073 (7th Cir. 8, 2011); 2011 U.S. App. LEXIS 16325; http://www.ca7.uscourts.gov/tmp/AR0P7B28.pdf [enhanced lexis.com version].
Four former employees and one current employee of Kraft Foods Global, Inc., all Hispanic, alleged discriminatory treatment on the basis of their national origin. Their supervisor, Peter Michalec is not Hispanic. Their primary allegations were that:

· he would assign them the most undesirable tasks, such as scrubbing parking lots and cleaning sewers during the winter months, but did not require non-Hispanic employees to perform these duties, and

· he made anti-Hispanic comments and slurs.

In 2008 Kraft informed its employees it was outsourcing many positions at its Tech Center, including the positions that the five plaintiffs held. They alleged that Michalec thwarted their efforts to apply for other positions within the company. One result was that three of the plaintiffs ultimately ran out of time to find employment within Kraft or the new organization to which their former positions had been outsourced. Some examples of what they alleged Michalec did were:

· Two of the five plaintiffs signed up to be considered one open position within Kraft; the sign-up sheet for that had been altered by crossing off their names, and they believed he had done it (those positions would have been supervised by him), and they were never considered for it.

· Three of the plaintiffs applied for open sanitation positions within Kraft (which also would have reported to Michalec). Of the plaintiffs selected for one of those sanitation positions, she was given the least desirable shift, the night shift. This plaintiff alleged that no woman had ever been selected to work the night shift in a sanitation position, and when she asked him why she was assigned the night shift, Michalec allegedly replied that he placed another new-hire into the day shift position because he was “white like me [Michalec]”, plus “he had a family to take care of.”

 of the appellate court on the discrimination claim: Citing the United States Supreme Court’s analysis in Connecticut v. Teal, 451 U.S. 440 (1982), it ruled that “there is no token exception to anti-discrimination law” . . . “Title VII would have little force if an employer could defeat a claim of discrimination by treating a single member of the protected class in accordance with the law” . . . and “the principal focus of [Title VII] is the protection of the individual employee, rather than the protection of the minority group as a whole.”

McDonnell Douglas clarified: The appellate court noted that the district court may have inverted the burden-shifting factor under McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973). The trial court allowed a sort of “similarly situated employee” analysis for the employer to use to rebut the discrimination claims. The appellate court rejected the use of that theory by the trial court. It clarified the correct approach by holding that . . . One thing is clear under [the McDonnell Douglas] framework: the employer cannot satisfy its burden by identifying a person within the protected class who was not similarly discriminated against.”
FMLA: pattern of abuse or misuse of leave, adequate investigation and documentation, employment properly terminated

Illustrative; not controlling law. Here is an example of alertness, thorough investigation and documentation by the employer. One of its employees validly on FMLA appeared to develop a pattern of either misusing or abusing that leave for extending holidays, weekends and leave on other occasions. Once having detected that pattern, it held an internal hearing pursuant to the union collective bargaining agreement (CBA). His employment was terminated for that reason, and the federal trial court held his termination was not discriminatory and granted summary judgment in favor of the employer.

Rydalch v. Southwest Airlines, No. 1:09CV00178CW (U.S.D., D.UT, 8/3/110; http://www.fmlainsights.com/Rydalch%20v.%20Southwest%20Airlines.pdf; http://www.leagle.com/xmlResult.aspx?xmldoc=In%20FDCO%2020110803A35.xml&docbase=CSLWAR3-2007-CURR [enhanced lexis.com version].

The evidence: Douglas Rydalch, a reservation sales agent for Southwest (SWA) was transferred from Salt Lake City when that reservation center was closed, and it transferred him to Houston.  His family remained in Utah.  Rydalch injured his back in 2004 and that condition continued through 2007. What caught his employer’s attention was that his back problems tended to flare up on the days just before or after his previously scheduled time off, which SWA counted as having occurred 35 times. SWA also noted he often used FMLA leave on important dates and holidays:

· In 2007 he used FMLA leave coinciding with July 4, Labor Day, Thanksgiving Day, Christmas Day, New Years Eve and birthday.

· SWA’s monitoring showed that he tended to take round trip flights Utah on the days he requested FMLA leave.

· On Christmas Eve 2007 his supervisor learned that he again had taken FMLA leave and later learned that Rydalch had been out of town when he called in his absence.

· Further investigation by his supervisor showed that Rydalch booked a trip to Utah from December 22 to 27.

· A call from Rydalch reporting back trouble for December 26 and 27, his next two scheduled work days.

ERISA: 401(k), no breach of fiduciary duties, large and broad selection of funds, some funds allegedly with excessive fees
Illustrative; not controlling law. The claims for breach of fiduciary duty were that in the large group of funds were some funds that had excessive fees. That claim was dismissed because the broad range of funds involved in the group provided the participants with many options, and information on the risk profiles, investment strategies, and associated fees. Those factors were highly relevant and readily ascertainable facts for the potential investors. The 3rd Circuit Court of Appeals reasoned that was how the plausibility of the claims challenging the overall composition of a plan's mix and range of investment options should be measured, and it dismissed the claims of breach of fiduciary duty. Renfro v. Unisys Corp., No. 10-2447 (3rd Cir. 8/19/11); 2011 U.S. App. LEXIS 17208; https://www.judicialview.com/Court-Cases/Torts/Renfro-v-Unisys-Corp./44/38405 [enhanced lexis.com version]. Read the case for helpful case citations and reasoning of other federal appellate courts that the 3rd Circuit found persuasive.

Title VII: “morally offensive” sexual conduct, office affair, sexual affiliations, gender delineations

ADA/Rehabilitation Act: failure to sufficiently identify major life activities limited, failure to relate 2007 diagnosis to 2009 alleged conditions
Parker v. Salazar, No. 10-8091 (10th Cir., 7/18/11); 2011 U.S.App, LEXIS 14654; http://www.ca10.uscourts.gov/opinions/10/10-8091.pdf [enhanced lexis.com version].

Controlling law. There were two parts to this case: (1) sexual behavior and (2) alleged disability. Bruce Parker’s employment had been terminated after he received a negative performance evaluation. He sued for (1) alleged retaliation for reporting sex discrimination and (2) disability discrimination for multiple health problems in violation of the Rehabilitation Act [very similar to the ADA]. He lost on both claims.

Sexual behavior (or misbehavior): Bruce Parker and a coworker sent an email to the Bureau of Land Management (BLM) equal employment opportunity representative complaining that two coworkers were have a sexual affair and “flaunting it, which Parker and his coworker found to be “morally offensive”. The 10th Circuit Court of Appeals said that “Title VII’s reference to ‘sex’ means class delineated by gender, rather than sexual affiliations.” It pointed out that “Title VII [was] intended to eliminate disparate treatment of men and women.” Parker did not allege how the affair of those coworkers related to how BLM may have treated men and women differently. Parker was notified by BLM when he first filed his complaint about the affair that it was not prohibited discriminatory activity, which Parker understood.
Disability: The ADA and the Rehabilitation Act [which covers government employees and programs receiving federal funding] are very similar. When filing under the Rehabilitation Act, the “employee must articulate with precision both his physical or mental impairment and the major life activity the impairment substantially limits.” Parker failed to do that, and further, he failed to show why his 2007 diagnosis related to his resignation in 2009.
Public sector: constitutional rights, due process; First Amendment, free speech association, hiring an attorney

Controlling law.  This public sector employee (1) was not denied due process of the law in his termination process, nor (2) was he entitled to First Amendment protection – freedom of association – for hiring an attorney – which was the basis of his retaliation claim.
Merrifield v. Bd. of County Comm’rs for Santa Fe, Nos. 10-2175, 10-2179 (10th Cir., 7/25/11); 2011 U.S. App LEXIS 15363; http://www.ca10.uscourts.gov/opinions/10/10-2175.pdf [enhanced lexis.com version].

Billy A. Merrifield, a youth services counselor at the Santa Fe County youth correctional facility, sent a sexually graphic image by cell phone to one of his subordinates, who then passed it around the office. In response to a complaint by an employee, Merrifield was placed on administrative leave and the director of corrections recommended termination of his employment for the cell phone incident and for other participation in a “sexually inappropriate environment”.

The next step was a predetermination hearing on March 8 with the county’s human resources director. The director agreed with the termination recommendation, which Merrifield appealed to the county manager, who denied the appeal and fired Merrifield on March 21. Next, a hearing officer heard the matter in a hearing lasting nine days, and his decision was to affirm the termination of Merrifield’s employment.

Merrifield filed a civil action in federal district court, alleging, among other things, two constitutional violations:

1. due process rights in the predetermination hearing, and

2. First amendment freedom of association by retaliating against him for hiring an attorney.

Public employees have a “”constitutionally protected property interest” in their employment. Law developed over the years holds that the government cannot terminate government employees without first providing them with due process of law consisting of a hearing before an adverse employment action can taken against the employee. Further, the employer must provide:

1) notice of the charges made,

2) an explanation of the employer’s evidence, and

3) a reasonable opportunity to adequately respond.

The hearing need not be a full evidentiary process, but rather only inform the employee of the charges and afford an opportunity to respond to them.

Due Process: In his litigation he argued only that the initial letter of the director recommending termination failed to provide sufficient notice of the charges. No other challenges were made to the sufficiency of any other steps of the county’s process. In rejecting his argument, the 10th Circuit of Appeals emphasized that it is irrelevant that the notice given in a recommendation letter because the “necessary notice may come at the hearing itself”. Previous case law cited by the appellate court has held there is no requirement for a delay between the “notice” and the “opportunity to respond”. Notably, Merrifield did not challenge the adequacy of the notice at the hearing, and thus the appellate court had no reason to rule that the county hadn’t provided him proper notice at the hearing
Association: Both free speech and free association are protected by the First Amendment. In an employment situation, the government has more flexibility than in a situation involving the person as a citizen: The First Amendment generally protects a citizen’s freedom of speech, but “when . . .  the relationship of the government to the person is that of employer, those First Amendment rights are limited” – but not unlimited. Of the many factors in the test a court would use to decide if an employer has violated an employee’s rights of free speech, the primary one is whether the speech in question was “on a matter of public concern”.

Merrifield made two arguments for his association claim:

1. The public interest concern in the matter doesn’t apply in an association claim.
2. Even if it did apply, hiring an attorney necessarily involved public concern because attorney-client relationships are “of concern to the community, our social way of life, [and] at the core of the core of our system of justice.”

Both of those arguments were rejected because:

1. The public interest concern requirement applies to both speech and association - it is not a right to transform everyday employment disputes into matters of constitutional litigation.

2. Merrifield was also found to not have provided any evidence that association with his attorney was ”anything more than an everyday employment dispute.”

ADEA: older worker replaced by computer program, replacement not a similarly situated younger worker, no age discrimination; McDonnell Douglas circumstantial proof test
Illustrative and very interesting case, but not controlling law. Thomas Gortemoller was replaced by a computer that replaced the "top-down process” with a decentralized interactive computerized process. The only issue on appeal is whether he was replaced by or otherwise lost his position to a younger individual. The trial and appellate courts ruled he was not.

Gortemoller v. International Furniture Marketing, Inc., No. 10-15689, (8th Cir., 7/20/11); 2011 U.S. App. LEXIS 14976; 112 Fair Empl. Prac. Cas. (BNA) 1563 [enhanced lexis.com version]:
Thomas Gortemoller’s duties had been to be an intermediary between salespeople, customers, and designers. After terminating his employment the companies streamlined their product design process with a web-based computer program called Design Net that allowed salespeople and designers to communicate directly with each other. It also allowed customers to provide feedback directly to the salespeople and designers. 
His primary responsibilities had consisted of:
· conducting research to identify new products;

· creating specifications and working with designers on products;

· selecting designs produced by designers;

· developing and merchandising products;

· traveling overseas to inspect products; and

· traveling to markets to sell products and evaluate the competition.

An employee who had worked for the companies for eight years, Todd Evans, was assigned to oversee the new streamlined process.
The trial court entered summary judgment in favor of the employer, and the appellate court affirmed the judgment. In a circumstantial evidence case the requirements of McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed. 2d 668 (1973), are:
1) The plaintiff must first establish a prima facie case of discrimination, which he may do by showing that he was

a) a member of the protected age group,
b) subjected to adverse employment action,
c) qualified to do the job, and

d) replaced by or otherwise lost a position to a younger individual. 

2) If the plaintiff establishes his prima facie case, then the defendant must articulate a legitimate, nondiscriminatory reason for the challenged employment action.

3) At that point, the plaintiff must proffer evidence sufficient to permit a reasonable factfinder to conclude that the employer's reasons are a pretext for discrimination.
The only disputed issue was whether he was replaced by a younger employee.

The 11th Circuit Court of Appeals found that the companies replaced their "top-down process," (Gortemoller as an intermediary between salespeople, customers and designers), with a decentralized online interactive computer process in which those parties communicated with each other directly, i.e., the new system allowed salespeople, customers and designers to make decisions together about what and how products were made. As to the employee involved in the process after Gortemoller left, he merely oversees this process but does not perform Gortemoller's former duties - no one does that under the new system. As to travel, Evans performed this duty before Gortemoller was fired and it was "not a duty for which Evans became responsible after Gortemoller was terminated." 

NLRB:  disciplinary action, overly broad company rule

Controlling law. Here is another complex and detailed case that needs to be read in its entirety for all of the twists and turns, requirements and exceptions. The issue was the extent to which an employer violates the National Labor Relations Act if it disciplines an employee who violates a work rule that is unlawfully overbroad, where the conduct resulting in the discipline is wholly outside the protections of Section 7 of the Act.

Continental Group, Inc., 357 NLRB No. 39 (8/11/11), search for it at: https://www.nlrb.gov/cases-decisions/case-decisions/board-decisions and left-click on the site’s   Resources box on the right hand side, Case Search, third one down [enhanced lexis.com version].   2011 NLRB LEXIS 426
Briefly stated:

· The Board discussed applicable precedents and held that discipline imposed pursuant to an unlawfully overbroad rule is unlawful in situations in which an employee violated the rule by engaging in protected conduct or conduct that otherwise involves concerns and protections covered by Section 7, e.g., activities such as employees' rights to organize, collectively bargain, engage in other concerted activities, and to refrain from such actions.

· On the other hand, the Board also held that an employer can lawfully discipline an employee pursuant to an overbroad rule if the employee's conduct is not protected by Section 7, nor is similar conduct protected by the Act.

NLRB: social media guidelines memorandum: http://www.employmentandlaborinsider.com/OM%2011_74%20Report%20of%20the%20Acting%20General%20Counsel%20Concerning%20Social%20Media%20Cases.doc.pdf.

Title VII: discrimination, complaint, retaliation; “cat’s paw theory, Staub v. Proctor Hospital 

Illustrative; not controlling, but reasoning was based on Staub v. Proctor Hospital, (2011) 2011 U.S. LEXIS 1900,*;131 S. Ct. 1186; 179 L. Ed. 2d 144;111 Fair Empl. Prac. Cas. (BNA) 993131, so this case is of more than passing interest. It involved a third-party complaint and an adverse employment action by an allegedly independent board.

McKenna v. City of Philadelphia, No. 09-3567, No. 10-3430 (3rd Cir., 8/17/11); 2011 U.S. App. LEXIS 17199; http://www.ca3.uscourts.gov/opinarch/093567p.pdf [enhanced lexis.com version].

McKenna, a Caucasian police officer was fired, which he claimed was retaliation because he complained to his supervisor about what he considered to be racially discriminatory treatment of minority officers. The City claimed that it was not liable, arguing that even if the supervisor’s conduct was retaliatory, the City was insulated from liability because the termination decision was made after a hearing by the independent Police Board of Inquiry (“PBI”). The verdict in favor of McKenna was affirmed by the 3rd Circuit Court of Appeals.

· It cited the recent “cat’s-paw” decision, Staub v. Proctor Hospital, in which the U.S. Supreme Court held that if an action by a biased supervisor is the proximate cause of a worker's termination, an employer can be held liable even if the supervisor did not make the ultimate decision.

· Because McKenna’s supervisor had testified at the PBI hearing, the appellate court concluded that the jury could reasonably have decided that the supervisor’s retaliatory animus bore a direct and substantial relation to the termination, and the PBI’s decision was not independent and it was foreseeable.

NLRB: unauthorized workers, labor violation, no backpay

Controlling law. In Mezonos Maven Bakery Inc., https://www.nlrb.gov/cases-decisions/case-decisions/board-decisions [enhanced lexis.com version], the Board ruled it cannot order backpay for workers unauthorized to work in the United States, even if the employer (or employers) caused the violations of the immigration laws, because that would legitimize illegal conduct.. This is the broad interpretation and extension of Hoffman Plastics Compounds Inc. v. NLRB (2002); 535 U.S. 137; 122 S. Ct. 1275; 152 L. Ed. 2d 271; 2002 U.S. LEXIS 2147; 70 U.S.L.W. 4209; 145 Lab. Cas. (CCH) P11,230; 169 L.R.R.M. 2769; 2002 Cal. Daily Op. Service 2731; 2002 Daily Journal DAR 3304; 15 Fla. L. Weekly Fed. S 178; http://supreme.justia.com/us/535/137/ [enhanced lexis.com version]. 
ADEA, ERISA: benefits: cash balance plan, conversion to annuity, cash-in, “wearaway” provision allegedly violates ADEA; “anti-backloading” rules, notice requirements

Controlling law. This benefits case is very complex and it is strongly recommended that the full opinion be read for all of the details, citations and reasoning. [Note: When it looks to me as though the brief might be about as long as the opinion itself, briefing it seems like a duplication of effort, plus briefing it might leave out an important factor or factors.]

Tomlinson v. El Paso Corporation, No. 10-1385 (10th Cir.,8/11/11); 2011 U.S. App. LEXIS 16525; http://www.ca10.uscourts.gov/opinions/10/10-1385.pdf [enhanced lexis.com version].

Title VII: sexual harassment, touching, slurs, profanity; character evidence of similarly harassing others (“me too”)

Illustrative; not controlling law. Character evidence generally is inadmissible, but there are exceptions, such as showing or proving intent, motivation, common plan, and other similar issues. This is a California state court case, so litigators are cautioned to review this decision in the light of the evidence rules and case law in their own jurisdiction.

Pantoja v. Anton, F058414 (CA.Ct.App. 5th A.D, 8/9/11); 2011 Cal. App. LEXIS 1036; ; http://www.courtinfo.ca.gov/opinions/documents/F058414.PDF [enhanced lexis.com version]. 
Thomas Anton, attorney, allegedly harassed Lorraine Pantoja, a staff member, by touching her inappropriately, using slurs and profanity, and engaging in other such misconduct. He objected to testimony to be offered from other female employees that he engaged in similar conduct towards them.  At trial, Anton successfully had that conduct excluded as character evidence, even though  Pantoja's lawyers argued that evidence was necessary to prove Anton's intent.  A jury decided in favor of Anton. Pantoja appealed, and the appellate court reversed the defense verdict and judgment because "me too" evidence can be admissible to show Anton's intent to sexually harass. Further, it was also admissible to impeach Anton's denials of misconduct or inappropriate behavior. Accordingly, the case can be retried and the “me too” evidence may be presented.
FLSA: retaliation claim rejected, applicant not an employee

Illustrative; not controlling law. In order to prevail in a claim based on a statute, a plaintiff must be a person or entity defined in the statute. A job applicant claimed she was not hired because she had a pending FLSA lawsuit. The Fair Labor Standards Act governs only existing employer-employee relationships. Because the FLSA only prohibits retaliation "against any employee," and "employee" is defined as "any individual employed by an employer", the retaliation claim by an applicant not yet an employee was held to have been properly dismissed by the trial court.
Dellinger v. Science Applications International Corporation, No. 10-1499 (4th Cir., 8/12/11); 2011 U.S. App. LEXIS 16635; http://lawprofessors.typepad.com/files/dellinger.pdf  [enhanced lexis.com version].

ADEA: adverse employment action, deficient performance, Performance Improvement Plan (PIP) held not discriminatory

Illustrative; not controlling law. Typically, employers are allowed to take corrective action with employees whose performance is deficient. In this unpublished 3rd Circuit case the Performance Improvement Plan (PIP) was held not to be a discriminatory "adverse employment action" under federal anti-discrimination laws.

Reynolds v. Dept. of the Army, No. 10-3600 (3rd Cir., 7/22/11); 2011 U.S. App. LEXIS 15146; http://courtlistener.com/ca3/28T8/raymond-reynolds-v-dept-army/ [enhanced lexis.com version].
Raymond Reynolds, an engineer with the Communications-Electronics Research, Development, and Engineering Center of the United States Army was considered to be performing below standards. His supervisor, Norma Kornwebel, was of the opinion that he did not take his job seriously, that he improperly delegated responsibilities to others, and that he failed to comply with her directives. Reynolds denied those allegations of poor performance and claimed she treated him “dismissively” and had not provided him with clear performance objectives. Her performance assessment of him in August of 2004 stated he had failed to meet certain goals. At her meeting with him on November 3, she provided him with PIP that allowed 90 days within which to improve his performance or possibly be reassigned, demoted, or fired. The next day he applied for two early retirement incentive programs, and a month later he filed an age discrimination charge with the EEOC (Reynolds was 51 at the time).
A claim of age discrimination requires an employee to show that:

1) he was at least 40 years old,

2) he suffered an adverse employment action,

3) he was qualified for his position, and

4) he was replaced by a person sufficiently younger than himself.

The district court concluded that Reynolds could not show that he was the subject of an adverse employment action and granted summary judgment in favor of the Army, which the appellate court affirmed based on earlier similar decisions of Seventh, Eighth, and Tenth Circuit [our jurisdiction]. It stated that a PIP “differs significantly” from the types of actions typically viewed as adverse. Notably, rather than changing the status of an employee’s position, a PIP usually conveys to the employee ways in which that person can better perform the responsibilities that he or she already has. In this instance, the appellate court pointed out, viewing a PIP as an adverse action would simply create greater frustration for employers seeking to improve and employee’s performances by taking an action that effectively would result in a discrimination claim.

[Note: Warning, counseling and documenting are important methods of taking corrective action.

However, counseling and PIPs need to clearly state achievable goals within a reasonable time period, and additional counseling, training and feedback may be necessary within the period.  An unreasonable PIP or counseling session may well result in a discrimination claim. Valid business necessity and fairness count.]

SOX: Sarbanes-Oxley, whistleblowing, retaliation, sufficiency of employee’s allegations, Federal Rules of Civil Procedure 8 and 12(b)(6)

Illustrative: not controlling law. This is a case involving legal trial procedural rules, so it will primarily be of interest to litigators, and they ought to read this entire opinion for all of the important details.

How specific must an employee’s allegations be to survive a motion to dismiss by the employer? General allegations of wrongdoing are not enough in a SOX case. This federal district trial court case required that the employee’s allegations must state that his or her communications to the employer "definitively and specifically" related to one of the statutes or rules listed in SOX and conveyed "an objectively reasonable belief that the company intentionally misrepresented or omitted certain facts to investors, which were material and risked loss." Though this case was dismissed for insufficient allegations, the pleadings may be amended and the case may be allowed to proceed. As you can see from the brief outline in the following paragraph, quite a bit appears to be involved here.

This employee questioned and refused to process expenses claimed for company events in the Bahamas and Las Vegas. The employer’s tax department took over the matter and various bonus and other methods of compensation were explored. The employee’s formerly high performance evaluations, notably in "integrity" and "ethics and values” worsened. Human resources conducted an investigation into whether he had failed to report basketball tickets, had made sexually suggestive remarks to coworkers, and finally, if ten years earlier had an inappropriate relationship with another employee. Many more details are set forth in the court’s decision.

Wiest v. Lynch, Case No. 2:10-cv-03288-GP (July 21, 2011); http://www.courthousenews.com/2011/07/25/wiestopinion.pdf.

The Federal Rules of Civil Procedure for trials in Rule 8 requires only “a short and plain statement of the claim showing that the pleader is entitled to relief,” Fed. 8(a)(2), in order to “give the defendant fair notice of what the . . . claim is and the grounds upon which it rests,” [citations omitted]. However, at least for this court, the judge required specific references to SOX statutory provisions and specific factual allegations of how those statutes were violated. Rule 12(b)(6) allows dismissal for failure to state a claim upon which relief can be granted, but these civil procedural rules also allow a plaintiff to amend the pleadings to be more specific if the judge deems that to be appropriate under the circumstances.

[Consider adding this case to your litigation checklist for FRCP Rule 9, Pleading Special Matters.]

FLSA: avoiding attorney fees, FLSA Section 216(b)

Illustrative; not controlling law. This 11th Circuit Court of Appeals case held that by paying all wages claimed and an equal amount of liquidated damages before judgment, an employer avoided paying attorney fees. This is similar to “offer of judgment” rules in some federal and state civil trial rules. Reasoning in the trial court and the appellate court was:

1) entry of judgment in favor of the plaintiff is a necessary predicate to an award of attorneys' fees under the FLSA;

2) an FLSA case is rendered moot by payment of the full amount claimed by the plaintiff in back wages, plus liquidated damages;

3) dismissal based on mootness is not the equivalent of a judgment in favor of the plaintiff; and, therefore

4) a plaintiff in an FLSA case mooted by full payment of the claim is not entitled to an award of attorneys' fees under Section 216(b).
See Wikipedia: “Mootness”, a legal concept that a case cannot be decided because a decision would no longer have real consequences.
The employer tendered payment less than two months after the filed his lawsuit. Dionne v. Floormasters Enters., No. 09-15405 (11th Cir., 7/28/11); 2011 U.S. App. Lexis 15560; http://www.ca11.uscourts.gov/opinions/ops/200915405.pdf; and from MoreLaw: http://www.morelaw.com/verdicts/case.asp?n=09-15405&s=FL&d=49399  [enhanced lexis.com version].

[Note: This leaves open the question of timing and fairness in the extent of litigating an issue. If an employer paid later than Floormasters did, maybe even after a jury verdict was rendered and then ordered in a judgment by the court, would the courts reason the same way? Offers of judgment rules usually have realistic time limits that solve that practical problem.]

ADA: association with disabled person, wife, distraction theory; three-part evidentiary test: (1) prima facie case of discrimination, (2) employer’s reason for adverse employment action, and (3) proof of possible pretext
Illustrative; not controlling law. Don’t overlook or forget about this important provision of the ADA:

. . . excluding or otherwise denying equal jobs or benefits to a qualified individual because of the known disability of an individual with whom the qualified individual is known to have a relationship or association." 42 U.S.C. § 12112(b)(4) (2006).

Though employees who are not disabled workers are not entitled to reasonable accommodation under this provision, it does cover the situation in which there is an association of the employee with a disabled person. This case clarifies the matter, at least in the 6th Circuit’s discussion of the distraction theory. Essentially, don’t assume that an employee will be distracted and unproductive or less productive because he or she is associated with a disabled person. In this case, the employee lost because there was evidence of deficient performance rather than sufficient proof of an ADA violation.

Stansberry v. Air Wisconsin Airlines Corp., No. 09-2499 (7/6/11); 2011 U.S. App. LEXIS 13659; 2011 FED App. 0177P (6th Cir.); http://www.ca6.uscourts.gov/opinions.pdf/11a0177p-06.pdf; http://www.judicialview.com/Court-Cases/Empalternativelyloyment/Stansberry-v-Air-Wisconsin-Airlines-Corporation/22/34497 [enhanced lexis.com version].

The appellate court's decision clarifies what a plaintiff must show to prove a "distraction" theory claim under the ADA. There are three theories:
1. Expense,
2. Disability by association, or
3. Distraction.

This case sets forth the prima facie [basically legal initial]case for a distraction theory claim. A plaintiff must prove:

1) is qualified for the position;

2) was subjected to an adverse employment action;

3) was known to be associated with a disabled individual; and

4) the adverse action occurred under circumstances that raise a reasonable inference that the disability of the relative was a determining factor in the decision.

This 6th Circuit Court of Appeals case affirmed summary judgment of the lower court ordering that a plaintiff was not entitled to trial on his ADA associational disability claim because he could not establish that he was terminated because of his association with his disabled wife.
Eugene Stansberry was manager of Air Wisconsin's operation at the Kalamazoo Airport from 1999 through July 2007. His employment then was terminated for a variety of reasons. He claimed ADA discrimination because of his association with a disabled person, his wife.

Though Stansberry met the requirements the first three elements of the four-part test, he was found to have failed to establish the fourth element, circumstances indicating his association with his disabled wife was the reason he was fired. He claimed her condition had worsened at the time of his discharge, but he failed to produce evidence refuting Air Wisconsin's valid business reasons of performance deficiencies, or alternatively, to present evidence of any pretext by  his employer to cover up discriminatory bias or prejudice against him because of his wife’s condition. 

FMLA: lying, no protection

Illustrative; not controlling law. FMLA regulations impose specific rights and responsibilities on both employers and employees. Truth is one of the requirements, which in this case had to be the whole truth. The employee claimed he was suffering from prostate cancer, but he was actually being treated for bipolar disorder. His medical certification was incomplete, and his employer terminated his employment for:

1) failure to provide the required documentation; and

2) the false reasons of the employee as the basis for the leave.

Prigge v. Sears Holding Corp., No. 10-3397 (3d Cir. June 23, 2011); 2011 U.S. App. LEXIS 1299; http://www.ca3.uscourts.gov/opinarch/103397np.pdf; http://www.leagle.com/xmlResult.aspx?xmldoc=In%20FCO%2020110623159.xml&docbase=CSLWAR3-2007-CURR [enhanced lexis.com version].

ADEA: valid nondiscriminatory reason for termination, investigation, stated reasons held in good faith at the time of the discharge; “but-for” factor means age must the factor that made the difference; “cat’s paw” theory inapplicable

Controlling law. When a case comes along with good teaching examples it is a pleasure to be able to share it with colleagues. Here are five major valuable factors in this case that are helpful to bear in mind in age discrimination cases, and some of those factors apply well in other cases:

1) valid nondiscriminatory reason for termination,

2) adequate, thorough impartial investigation,
3) stated reasons were held in good faith at the time of the discharge, even though later they may turn out to be untrue,

4) the “but-for” factor means age must the factor that made the difference in the adverse employment action, and

5) the “cat’s paw” theory.
Simmons v. Sykes Enters, No. 09-1558 (10th Cir., 6/2/11); 2011 U.S. App. LEXIS 11160; 112 Fair Empl. Prac. Cas. (BNA) 596; http://www.ca10.uscourts.gov/opinions/09/09-1558.pdf; http://courtlistener.com/ca10/27Mx/simmons-v-sykes-enterprises-inc/ [enhanced lexis.com version].

Valid nondiscriminatory reason for termination: Simmons and Gaddis, human resources employees, allegedly disclosed confidential employee information in violation of company policy.

Investigation: An adequate, thorough, impartial investigation indicated the alleged disclosers had given inconsistent stories about what happened.

Good faith reason for action: The employer’s adverse employment action, termination, was found to have been done in good faith at the time of the discharge (even though that information may later have turned out to be untrue).

“But-for” factor:  In age discrimination situations, the “but-for” factor means age must the factor that made the difference in the adverse employment action. Here, the misconduct was the factor upon which the firing decision was made.

“Cat’s paw” theory: As you will recall this means that there must be discrimination or bias or animus on the part of those in a position of authority other than the person who made the ultimate decision, but the ultimate decisionmaker was influenced by those other individuals. The court found that was not the case. Neither of the allegedly biased supervisors initiated the investigation, and the decisionmaker had sought information from other supervisors before deciding to fire Simmons and Gaddis.

By way of background, Simmons alleged the site director and the human resources director had made various hostile comments about her age (thought she had already retired, “slow down because at your age you’re going to have a heart attack if you keep this up”, “getting older”, and “seemed to forget a lot and always repeating herself”). Also note that the similarly situated Gaddis was a younger employee.

judgment was affirmed because the appellate court held that no reasonable jury could disagree with the facts of the case.

[And, on the subject of age discrimination, which seems to be widespread around the time of this case brief in hot July 2011, check this link for one man’s sad story: http://downbutnotoutletters.tumblr.com/post/7803498174/i-kept-a-job-pursuit-log-it-wound-up-being-a-70.]

ERISA: no liability for reducing life insurance benefits

Controlling law. Benefits were amended by the employer to reduce benefits, and the plan specifically gave the employer the right to do that. Kerber v. Qwest Group Life Ins. Plan, No. 10-1349 (10th Cir., 6/2/11); 2011 U.S. App. LEXIS 11161; http://www.ca10.uscourts.gov/opinions/10/10-1349.pdf; http://www.law.com/jsp/decision.jsp?id=1202496133742 [enhanced lexis.com version].

Social media: violent comment online, violation of university policy, adverse action
Illustrative; not controlling law. Note that the headline states “adverse action” rather than “adverse employment action”, which is because this case involves misconduct by a student in violation of university policy. However, it raises important issues similar to those of employment law.

A mortuary-science student posted a Facebook comment indicating a desire to “stab a certain someone in the throat” with a lab instrument. This comment was a violation of written university policy, which she signed as acknowledging and being bound by

 Because there can be valuable lessons in this case for the workplace, here is a link to a thoughtful article on how this situation might be handled if the violator were an employee: http://www.networkedlawyers.com/tatro-v-university-of-minnesota-facebook-decision-will-influence-employers-response-to-threatening-posts/. And here are the citations to the opinion of the Court of Appeals of Minnesota: Tatro v. University of Minnesota, A10-1440 (7/11/11); 2011 Minn. App. LEXIS 87; http://www.leagle.com/xmlResult.aspx?xmldoc=In%20MNCO%2020110711157.xml&docbase=CSLWAR3-2007-CURR; http://lawyersusaonline.com/wp-files/pdfs-3/tatro-v-university-of-minnesota.pdf [enhanced lexis.com version].

FLSA: time for changing protective gear not compensable, importance of FLSA exception and terms of the collective bargaining agreement (CBA)

Controlling law. The employer wasn’t held to be liable for not paying employees for their time spent changing into and out of protective required gear required by the employer. Two factors were important (1) the wording of the applicable portion of the FLSA and (2) the applicable terms of the CBA and the history of the payment issue in that context.

Salazar v. Butterball, LLC, No. 10-1154 (10th Cir., 7/5/11); 2011 U.S. App. LEXIS 13653; http://www.ca10.uscourts.gov/opinions/10/10-1154.pdf [enhanced lexis.com version]; and also check Ford Harrison’s informative July 8, 2010, Legal Alert, Protective Equipment Not Included in FLSA Exemption for Changing Clothes, at: http://www.fordharrison.com/shownews.aspx?show=6355.
Butterball required its plant workers to wear various items of apparel and equipment, including aprons, gloves, boots, hard hats, safety glasses, earplugs, knife holders, and arm guards.

The FLSA and the CBA factors:

1) U.S.C. § 203(o) of the FLSA states "any time spent changing clothes or washing" is not compensable time if it is excluded by "the express terms of or by custom or practice under" a collective bargaining agreement. 

2) Butterball’s employees were covered by a CBA that did not address payment for donning and doffing of this gear, and the workers had never been paid for it.

Based on this the appellate court found that there was a custom or practice in place of excluding such activities from measured working time.

FMLA: plaintiff failed to prove prejudice
. . . but
ADA, ADAAA: need to further investigate for reasonable accommodation?

Illustrative; not controlling law. View this case with caution, but take it as a good reminder of the need to thoroughly think through FMLA cases with the ADA and ADAAA also in mind. The employer won because the employee sued only under the FMLA. However, often in these instances further consideration is necessary to ensure that there might not be a potential ADA-ADAAA claim lurking on an issue of failure to investigate to see if a reasonable accommodation might be needed, and if it could reasonably be provided, etc. 
Hearst v. Progressive Foam Technologies, Inc., No. 10-1253, 641 F.3d 276 (8th Cir., 6/8/11); 2011 U.S. App. LEXIS 11569; 17 Wage & Hour Cas. 2d (BNA) 1249; (search at this site by case number 10-1253) http://www.ca8.uscourts.gov/opns/opFrame.html [enhanced lexis.com version].

The employee was on FMLA leave for an injury not related to work and was terminated by his employer for “job abandonment”. One issue was his failure to provide sufficient information to his employer to determine if he was still covered by the FMLA. Another issue was the timing of his eligibility for FMLA leave. The appellate court concentrated on whether the employee had demonstrated prejudice sufficient to establish an FMLA claim. And it determined he had not done that. His medical condition was such that he was unable to return to work for a period substantially longer than the twelve weeks allowed by the FMLA leave period. Additionally, he would have had to be able to show that he could have returned before or at the expiration of that leave. Accordingly, the appellate court ruled in favor of his employer.

[Note: Though the narrow point of this case is that the employer won because the employee could not show he was prejudiced by the employer’s adverse employment action against him, another important point is for employers to remember that often the FMLA is bound closely to ADA-ADAAA implications and potential liability.]

Attorney fees: summary judgment against the EEOC, groundless complaint
Illustrative; not controlling law. The Magistrate Judge described the EEOC’s case as one “where the complaint turned out to be without foundation from the beginning.” Despite the obviously futile nature of the case, the EEOC pressed on for a couple of years, which the trial judge found to be oppressive overreaching by the agency and imposed penalties. EEOC v. Peoplemark, Inc.,1:08-cv-00907 (3/31/11, W.D.Mich., S. Div). (Docket #1); Hugh W. Brenneman, Jr. United States Magistrate Judge; Google “1:08-cv-00907 (W.D.Mich., S. Div)” or try 

http://www.workplaceclassaction.com/PeopleMark%20Sanctions%20Order.pdf [enhanced lexis.com version].
NMHRA: New Mexico Human Rights Act, employment discrimination, sex discrimination, continuing violation, statute of limitations [new law], retaliatory discharge, termination of employment; jury verdict, appeal, substantial or sufficient evidence, standard of review

Controlling law. This is a case to read for new law based on expansion adoption of past persuasive reasoning and a logical extension of it. Charles v. The Regents Of New Mexico State University, 2011-NMCA-057, certiorari denied; 2010 N.M. App. LEXIS 133, 110 Fair Empl. Prac. Cas. (BNA) 1252; can be located and retrieved at http://www.nmcompcomm.us/nmcases/NMCACurrent.aspx [enhanced lexis.com version].

1. Court of Appeals:

{1} Defendant, New Mexico State University (NMSU), appeals from a jury verdict awarding Plaintiff Wendy Charles $124,653.93 on her claims of retaliation and constructive discharge. On appeal, we address Defendant’s arguments that (1) the statute of limitations provided in the New Mexico Human Rights Act (NMHRA), NMSA 1978, §§ 28-1-1 to -14 (1969, as amended through 2007), bars acts outside the limitations period from being considered, and (2) there is insufficient evidence, as a matter of law, to support the jury’s verdict. We hold that Plaintiff’s retaliation claim can be considered under the continuing violation doctrine, allowing facts and evidence prior to the NMHRA statute of limitations cut-off to be considered. We further hold that there is sufficient evidence to support the jury’s determination that a constructive discharge occurred. Accordingly, we affirm.

2. Brief factual background:

· Harassing incidents included attempted blouse peeking by her boss, her prevention efforts, and his inappropriate comments about her efforts

· Hostile work environment incidents included sarcastic comments about her abilities and the amount of work she did, slamming or hitting tables or equipment in her presence, and refusing to give her receipts or promptly return her credit card when he purchased items using the university credit card issued in her name, some of which occurred in front of students.

Complaints to appropriate authorities were only weakly responded to by them.

3. Retaliation:

The applicable law is:

{8} The NMHRA provides that it is an unlawful discriminatory practice for any person or employer to “engage in any form of threats, reprisal or discrimination against any person who has opposed any unlawful discriminatory practice or has filed a complaint, testified or participated in any proceeding under the [NMHRA].” Section 28-1-7(I)(2). In order to establish a claim of retaliation under the NMHRA, a plaintiff must demonstrate that “(1) she engaged in protected activity; (2) she suffered an adverse employment action; and (3) there is a causal connection between these two events.” Ocana v. Am. Furniture Co., 2004-NMSC-018, ¶ 33, 135 N.M. 539, 91 P.3d 58. “An adverse employment action occurs when an employer imposes a tangible, significant, harmful change in the conditions of employment.” Ulibarri v. State of N.M. Corr. Acad., 2006-NMSC- 009, ¶ 16, 139 N.M. 193, 131 P.3d 43. Plaintiff claims that the adverse employment action she suffered was a constructive discharge.

a. Statute of limitations:

Clarification of terminology is import at this point because the Court of Appeals uses the term “discrete” in a technical, legal sense not to be confused with discrete and indiscrete in  the sense of boorish behavior. On that basis:

{11} “[T]he continuing violation doctrine [is] an equitable doctrine permitting a plaintiff to bring an otherwise untimely claim.” Id. ¶ 9. The continuing violation doctrine distinguishes between “[d]iscrete acts such as termination, failure to promote, denial of transfer, or refusal to hire[, which] are easy to identify,” and hostile environment cases. * * * 

Read the case for details of the reasoning for expanding past definitions in NM employment discrimination under the facts of this case, which must have satisfied the NM Supreme Court because it denied certiorari, which effectively approves of this expansion.

{13} We must therefore consider whether Plaintiff’s retaliation claim is based on a discrete act or on a cumulative series of acts. See id. ¶ 11. “The NMHRA makes it unlawful for any person or employer to retaliate against any person who has opposed any unlawful discriminatory practice.” Ocana, 2004-NMSC-018, ¶ 35 (internal quotation marks and citation omitted); Section 28-1-7(I)(2). Retaliation can include threats, reprisals, or discrimination. See Gonzales, 2000-NMSC-029, ¶ 19. In this case, Plaintiff asserts that she complained several times, and after each complaint, she experienced retaliation from Reyes, Thompson, and Mount. According to Plaintiff, the retaliation took the form of harassment, threatening behavior discrimination, and reprisals. Plaintiff’s claim of retaliation is, therefore, based on a cumulative series of acts, not a “discrete discriminatory act.” Contra Ulibarri, 2006-NMSC-009, ¶ 11. Consequently, we agree with Plaintiff that all of the conduct that occurred during her employment could have been considered by the jury for her claim, pursuant to the continuing violation doctrine.

b. Sufficiency of evidence:

{15} Our standard of review in assessing whether the verdict of the jury is supported by the evidence is well settled: In reviewing a sufficiency of the evidence claim, this Court views the evidence in a light most favorable to the prevailing party and disregard[s] any inferences and evidence to the contrary. We defer to the jury’s determination regarding the credibility of witnesses and the reconciliation of inconsistent or contradictory evidence. We simply review the evidence to determine whether there is evidence that a reasonable mind would find adequate to support a conclusion. * * *
Based on this, the Court of Appeals found sufficient evidence to affirm the trial court verdict.

ADA: privacy: medical information voluntarily disclosed, HIV, ADA confidentiality provision inapplicable, mere potential ADA discrimination based on that information is insufficient, employer not liable,
Controlling law. A truck driver voluntarily told is employer that he is HIV-positive, and that disclosure was outside of the context of inquiry or a medical examination after conditional offer of employment and the employer did not prompt disclosure in any way –the driver disclosed it because he believed another driver had already told the employer. The ADA permits medical examinations and inquiries under certain circumstances, but our 10th Circuit Court of Appeals said that though the ADA requires employers to treat such information as “confidential medical record”, the plain language of the ADA does not extend that confidentiality to information it obtains or receives by any other means. EEOC v. C.R. England, Inc., No. 09-4207 and No. 09-4217 (10th Cir., 5/3/11); 2011 U.S. App. LEXIS 8971; 14 Accom. Disabilities Dec. (CCH) P14-197; 24 Am. Disabilities Cas. (BNA) 897; http://www.ca10.uscourts.gov/opinions/09/09-4207.pdf [enhanced lexis.com version].

[Note of caution: This case limited its ruling to the ADA, so it should not be construed as generally authorizing disclosure of sensitive medical information.]

Judgment: no exception or lower burden of proof for discrimination cases

Illustrative; not controlling law: Now it is clear in the 8th Circuit Court of Appeals that there is no “discrimination case exception” to the federal court trial standard for granting summary judgment. This seems to be well considered reasoning that could persuasive authority in other federal appellate circuits, such ours, which is the 10th.  Torgerson & Mundell v. City of Rochester, No. 09-1131 (8th Cir., 6/1/11); 2011 U.S. App. LEXIS 10938; 112 Fair Empl. Prac. Cas. (BNA) 613; http://www.ca8.uscourts.gov/opndir/11/06/091131P.pdf [enhanced lexis.com version].
This is a case primarily of interest to litigators, who ought to read this case in its entirety. However, to review for those who are not litigators and familiar with the federal summary judgment rule, a party for summary judgment must show that there is no genuine issue as to any material fact and that it is entitled to judgment as a matter of law. Essentially, this means no trial to a jury. That’s why the phrase “no genuine issue as to any material fact” is based on the standard of proof that no reasonable jury would disagree about the facts, i.e., there wouldn’t be anything for them to decide, so the trial judge could then dismiss the case as a matter of law because no issues of fact remained.

With that in mind, here is the history and background from which this particular case arose:

· There are some federal appellate opinions indicating that summary judgment in employment discrimination cases should “seldom or sparingly be granted,” or ought not to be granted in “very close” cases, or granted “only with caution” or after being “particularly deferential” to the party that had not moved for summary judgment. These types of indications usually came from panels of three judges (three judge panels are the typical groupings for hearing federal appeals cases), rather than from an “en banc” (all of the circuit appellate judges sitting on case and deciding it as a majority of the entire court, which is a stronger statement of the law at issue.
· This 8th Circuit Court of Appeals strongly rejected the plaintiffs’ argument for a special standard of proof for employment discrimination cases and the panel opinions on which they relied, saying such statements were “contrary to Supreme Court precedent,” “unauthorized,” and should not be followed. It emphasized that there is “no discrimination case exception” to the application of summary judgment. It went on to state that summary judgment remains a useful pretrial tool for determining “whether any case, including one alleging discrimination, merits a trial.”
So, in the 8th Circuit nobody gets special treatment for summary judgment, one way or the other, just because it is an employment anti-discrimination case - and that may well be the case in any other federal circuit if this case is found to be persuasive authority elsewhere.

ERISA: actions allowed against third-party insurers, which parties may be sued under 29 U.S.C. § 1132(a)(1)(B)as defendants in actions for benefits 
Illustrative; not controlling law. It is uncertain if this case will be persuasive authority beyond the jurisdiction of the 9th Circuit Court of Appeals, but it is an interesting benefits case to be aware of. Essentially, the status of an entity in that jurisdiction as a proper defendant is determined by the level of responsibility the entity assumes in approving and denying employee benefits rather than its designation as a plan or plan administrator. This means that companies having authority to accept or reject benefits claims should ensure that all its decisions comply with ERISA's requirements, regardless of whether they are identified as the plan administrator. Cyr v. Reliance Standard Life Insurance Company, No. 07-56869, No. 08-55234 (9th Cir., 6/22/11); 2011 U.S. App. LEXIS 12601; http://www.ca9.uscourts.gov/datastore/opinions/2011/06/22/07-56869.pdf [enhanced lexis.com version].

Class Action: Federal Rules of Civil Procedure, Rule 23, certification of class action status denied; Wal-Mart

Controlling law. Class actions are those in which there are many plaintiffs whose individual lawsuits involve common issues of law and fact. For example, a pattern of  widespread overcharging of consumers by a company for long distance surcharge service fees, which is well-defined, discrete factual issue. However, when facts in individual cases might vary significantly, even though the legal issues may be the same, then often class action status will be denied. That seems to be the situation in this case. Essentially, the finding of the United States Supreme Court was that the approximately million and a half female employees in different jobs at 3,400 different stores nationwide and with different supervisors do not have enough in common to be lumped together in a single class-action lawsuit. Wal-Mart Stores Inc v. Betty Dukes, No. 10-277, ____ U.S. ____ (6/20/11); 2011 U.S. LEXIS 4567;180 L. Ed. 2d 374; 112 Fair Empl. Prac. Cas. (BNA) 769; http://www.supremecourt.gov/opinions/10pdf/10-277.pdf [enhanced lexis.com version].

[Note: This decision did not decide the issue of whether Wal-Mart discriminated against the women. Rather, it decided the procedural issue of whether it was appropriate to proceed as a class action with a class of this size and possible variety of factual issues. It still may be quite possible for limited class actions, such as regional or state breadth, etc. Also, damages would have been difficult to determine in a huge class action case such as this.]

EEOC: broad scope of investigative request limited, “fishing expedition” not allowed

Illustrative; not controlling law. This federal district trial court decision is primarily of interest to litigators. The case limited the overly broad scope of the EEOC’s investigative request. EEOC v. UPMC, No. 11-MC-121 (W.D. Penn., 5/24/11). Compare this case with EEOC v. Konica Minolta Business Solutions U.S.A., Inc., No. 10-1239, 639 F.3d 366 (7th Cir., 4/29/11); 2011 U.S. App. LEXIS 8894; 112 Fair Empl. Prac. Cas. (BNA) 97; 94 Empl. Prac. Dec. (CCH) P44,166 [enhanced lexis.com version].

Courts want investigations and discovery requests to stick to the point of the issues, and they usually rule against what the case call “fishing expeditions” that would be snooping around for matters outside of the specific controversy. Now do remember that wage claims and a few other investigations may not be held to such a narrow scope of inquiry.

UPMC: The Heritage Shadyside terminated the employment of Carol Gailey on 6/22/08, on the grounds that she had exceeded her maximum amount of available leave of absence. That entity is wholly owned by UPMC Senior Communities, Inc.,, which is in turn wholly owned by UMPC. Heritage employs 170 people, UMPC employs 48,000. Gailey filed a disability discrimination charge with EEOC, to which Heritage responded with a position statement attaching several UPMC policies, including the leave of absence policy that was the basis for firing Gailey. EEOC then requested UPMC, rather than Heritage, for the identities of employees at "all facilities in the Pittsburgh region" who had been terminated pursuant to the UPMC leave and disability policies for the period July 1, 2008 "to the present." UPMC objected to the scope of the EEOC's request and the EEOC issued a subpoena for this information. UMPC refused and EEOC filed an application with the federal district court for the Western District of Pennsylvania for enforcement of a subpoena seeking the identity of these employees.

In an opinion issued on May 24, 2011, the district trial court refused to enforce the subpoena:

· One consideration was that if a request is onerous [such as covering an entity of 48,000 employees rather than only 170] is that the requested information "might cast light" on the charge allegations. The court noted that the EEOC failed to satisfactorily explain how the information requested in the Subpoena would "cast light" on Gailey's claim since the subpoena did not even cover the time period of her employment.
· More importantly, the court concluded that the EEOC's subpoena to UPMC was "an improper fishing expedition that seeks information that is not relevant to the underlying charge. It held that the EEOC had done "almost nothing" to determine the specific facts relating to the underlying charge and that it should have done so before "launching an inquiry into a tangential alleged systemic violation." 

Konica: In this case the EEOC contended that obtaining minority hiring data might cast some light on the alleged discriminatory treatment of the charging party, whereas in UPMC, the EEOC offered no pretense that its target has shifted away from the individual charge before it.
WARN: Worker Adjustment and Retraining Notification Act, interpretation of “workforce reduction”, Act inapplicable to laying off replacement workers after strike settlement and return of workers

Illustrative; not controlling law. The WARN Act does not define “workforce reduction” under the circumstance of a large layoff when the laid-off workers have been a replaced. Fortunately, there was persuasive authority from some other federal courts, and relying on their interpretation of the Act the 8th Circuit Court of Appeals found that 111 replacement workers were not entitled to a 60-day mass layoff notice prior to their firings because their employment was terminated to allow employees previously employed to return from strike. Sanders v. Kohler Co., No. 10-1848 (8th Cir., 6/8/11) ; 2011 U.S. App. LEXIS 11562; enter the case number at this location: http://www.ca8.uscourts.gov/opns/opFrame.html [enhanced lexis.com version]. 
Attorney fees: frivolous claim, defendant my collect unless it would have had to incur the fees anyway, may be awarded to defendant if claim proves to be frivolous. “but-for” test

Controlling law. Attorney fees may be awarded to a successful defendant in a federal civil rights case if a court determines that the plaintiff’s claims are frivolous. The Supreme Court’s rule is what is called a “but-for” test for assessing fees against plaintiffs: a defendant is allowed “to receive only the portion of his fees that he would not have paid but for the frivolous claim.” This case involved an allegation of violation civil rights under 42 U.S.C. § 1983, plus states law claims, including defamation. Thus, the courts had to separate out efforts involving fees (attorney work) and costs (filing fees, witness fees, service of process, copying, etc.).

Fox v. Vice, No. 10-114, ____ U.S. ____ (6/6/11): 180 L. Ed. 2d 45; 2011 U.S. LEXIS 4182; http://www.supremecourt.gov/opinions/10pdf/10-114.pdf [enhanced lexis.com version].
Background: Typically, courts follow the “American Rule” in which each party bears its own litigation costs. An exception to the American Rule arises when Congress has enacted legislation altering this rule.  Under 42 U.S.C. § 1988, successful plaintiffs seeking relief under various civil rights statutes are generally awarded their attorneys’ fees as “prevailing parties.”  A defendant, on the other hand, is generally only awarded fees if the plaintiff’s claim was “frivolous, unreasonable or without foundation.”  [Note: This situation of allowing attorney fees to a defendant has spread in recent years and is no longer unusual when Congress or a legislature passes a law allowing a prevailing party to collect attorney fees. Another method by which this is sometimes accomplished is for a court to allow punitive damages in the amount of the attorney fees incurred by the prevailing party.]
Briefly, here are the major points:

If a frivolous claim causes a defendant to incur attorneys’ fees, a court may award the defendant those fees.

However, if the defendant would have incurred those fees anyway in defending non-frivolous claims, a court may not transfer the expense to the plaintiff.
How does that work as a practical matter? Justice Kagan provided this illustration: If the defendant’s attorney takes a deposition on matters relevant to both a frivolous and a non-frivolous claim and the time spent on the deposition would have been the same regardless of the frivolous claim, the defendant has suffered no additional incremental harm and is not entitled to its fees. 
Attorney fees: ERISA, dismissal on summary judgment, no attorney fee award

Illustrative; not controlling law. Seldom do I comment directly about a case, but at the risk of using technical jargon, “Go figure!” It is recommended that attorneys read this case and decide how to handle the situation when the issue arises. Toussaint v. JJ Weiser, Inc., No. 09-3797-cv (2nd Cir., 6/6/11); 2011 U.S. App. LEXIS 11410; 2001 WL 2175987; http://www.ca2.uscourts.gov/decisions/isysquery/0ddf3931-687d-4667-9065-1040d1e5f8e9/10/doc/09-3797_opn.pdf#xml=http://www.ca2.uscourts.gov/decisions/isysquery/0ddf3931-687d-4667-9065-1040d1e5f8e9/10/hilite/ [enhanced lexis.com version].

Title VII: hostile work environment, prompt remedial action, prompt and appropriate corrective action; failure of employee to adequately report misconduct, claim denied

Illustrative; not controlling law. We learned at the time of the Ellerth/Faragher decisions and thereafter that when an employer has written published anti-harassment policies and has trained in its anti-discrimination efforts, failure of an employee to report harassment can result in denial of that worker’s claim. When it comes to discrimination, everyone has rights and responsibilities - the social policy of the anti-discrimination laws is to provide a workplace free of illegal discrimination, and failure to report thwarts the efforts of the employer to do that.

Wilson v. Moulison North Corp., No. 10-1387, 1st Cir., 3//21/11); 639 F.3d 1; 2011 U.S. App. LEXIS 5696; 111 Fair Empl. Prac. Cas. (BNA) 1451; 94 Empl. Prac. Dec. (CCH) P44,128; http://www.ca1.uscourts.gov/cgi-bin/getopn.pl?OPINION=10-1387P.01A [enhanced lexis.com version]. 
In this appellate case, the ruling was that an employer should not be liable for fostering a racially hostile work environment in violation of Title VII of the Civil Rights Act because:

1) the company promptly disciplined the workers for their initial misconduct and

2) the employee did not adequately report the alleged resumption of the harassment.

Thus, his failure to put the company on notice of the renewed harassment was "fatal to his claim of employer liability."
Briefly, Arthur Ray Wilson, an African-American, was hired by Moulison North Corporation (MNC) on May 22, 2006. Based in Maine, MNC is an electrical utility contractor specializing in installation and repair of large lighting systems. Soon after he was hired white coworkers began making derogatory racist remarks to him when their supervisor was not present. A lead worker overhead comments and told them to stop that misconduct. The misconduct continued. Wilson called and complained to company owner,  Ken Moulison, who visited the worksite the next day and spoke to the offending employees (they did not deny the allegations). They were warned by the owner that any further incidents of harassment would result in their immediate termination. Moulison also apologized to Wilson for their behavior and told Wilson to immediately report any further problems to him. Despite the warnings, the harassment allegedly continued, but Wilson did not complain to Moulison when he visited the jobsite.

Company anti-harassment policy directed employees to report harassment either to a "supervisor or to Ken Moulison." Additionally, it also stated, "Disciplinary measures may include oral or written warnings, suspension or termination depending on the severity of the offense."
For all of the various details, it is recommended that you should read the case in its entirety for all of the arguments, counter arguments and specific reason of the appellate court in ruling that the company had adequate policies for reporting, took appropriate prompt remedial action, and that the employee waived his rights by failing to report the continuing harassment violations.

Washington state court decision article by the law firm of Fisher and Phillips.

Illustrative; not controlling law:

Washington Employers Claim Victory In Medical Marijuana Battle

Date: 6/13/2011

On June 9, 2011, the Washington Supreme Court handed employers a comprehensive victory in the long-running medical marijuana battle, deciding that employers need not accommodate an employee's use of medical marijuana, and that employees terminated for medical marijuana use – even offsite use – have no basis to sue their employers. Roe v. TeleTech Customer Care Mgmt.

The decision now means that employers can rest comfortably knowing they can consistently enforce their zero tolerance drug policies without regard to medical marijuana registry status.

http://www.laborlawyers.com/shownews.aspx?Washington-Employers-Claim-Victory-In-Medical-Marijuana-Battle&Ref=list&Type=1122&Show=14158
Essentially, if an employee using or is impaired in violation of company substance abuse policy, then no accommodation is required, prescription or not.
FLSA: “willful” violations distinguished form “lack of good faith”, standard of proof

Illustrative; not controlling law – but a valuable distinction to be studied by litigators. As noted in earlier cases in this collection, if FSLA violations are found to be willful, then that can make a difference in the applicable statute of limitations and the amount of damages that can be awarded [See the Mumby case previously below]. The case briefed now explains the difference between willful violations of the FLSA and lack of good faith in complying with the Act, such as when classifying who is or is not an exempt employee. The 5th Circuit Court of Appeals reversed the district court’s ruling that an employer's misclassification of several different groups of employees and trainees had been willful because it held that the plaintiff failed to prove willfulness, i.e., . . . the district court conflated the willfullness analysis with the 'lack of good faith" analysis explained in detail in the full opinion. Because the detailed discussion by the 5th Circuit Court of Appeals is complex and of interest primarily to litigators, it is not briefed here. Rather, litigators should to read and study the full case: Stokes v. BWXT Pantex LLC, No. 10-10470 (5th Cir., 5/4/11, unpublished); 2011 U.S. App. LEXIS 9355; 17 Wage & Hour Cas. 2d (BNA) 1035; http://www.leagle.com/xmlResult.aspx?xmldoc=In%20FCO%2020110504123.xml&docbase=CSLWAR3-2007-CURR [enhanced lexis.com version]. 

Immigration: Arizona’s business licensing law, constitutionality; 2007 AZ law - not its 2010 law

Controlling law. It is very important to be aware that there is a significant difference between Arizona’s 2007 E-Verify Law and Penalty Provisions for Employing Unauthorized Workers and Arizona’s 2010 "Support Our Law Enforcement and Safe Neighborhoods Act”, also known as SB 1070. This decision deals only with the 2007 Arizona law; the 2010 law is still being litigated.

Chamber of Commerce of the U.S. vs. Whiting, ____ U.S. ____ (5/26/11); waiting for alternative citations; http://www.supremecourt.gov/opinions/10pdf/09-115.pdf [enhanced lexis.com version].

Here are the differences:
· The 2007 act requires all employers to use E-Verify for all new hires and permits the revocation of a company's business license as a penalty for employing unauthorized workers. This decision resulted from a challenge to the Legal Arizona Workers Act of 2007. Remember this is a law applying to business licensing for state authorization to conduct business, and only a few states have such licensing laws [Note: We may well now expect other states to pass such laws].
· The 2010 act, also known as Arizona SB 1070, adds provisions in addition to federal immigration law:

· Federal: requires certain aliens to register with the U.S. government and to have registration documents in their possession at all times).

· Arizona adds:

· state misdemeanor crime for an alien to be in Arizona without carrying the required documents,

·  bars state or local officials or agencies from restricting enforcement of federal immigration laws, and

prohibits sheltering, hiring and transporting illegal aliens (intended to carry out a policy of "attrition through enforcement" policyof the 2007 act: 

· Defines a license to include any agency permit, certificate, approval, registration, charter, or similar form of authorization, foundational documents, articles of incorporation, and certificates of partnership.

· Prohibits Arizona employers from knowingly or intentionally employing individuals unauthorized to work in the U.S.

· Any person may submit a complaint alleging that an employer employs unauthorized workers.

· Once the complaint is investigated and determined not to be false, the state will initiate legal action against the employer.

· During the court proceeding, the state is limited to the federal government's determination of the employee's lawful status.

· If the employer is found to have knowingly or intentionally hired a person unauthorized to work in the U.S., the Act permits the court to impose various penalties including the suspension of its license to operate a business in the state of Arizona.

U.S. Supreme Court Decision on the 2007 law: 

It affirmed the decision of the 9th Circuit Court of Appeals holding that federal law does not preempt the Legal Arizona Workers Act. The United States Supreme Court held that "Arizona's licensing law falls within the confines of the authority Congress chose to leave to the States and therefore is not expressly preempted." Further, it determined that federal law does not impliedly preempt the mandatory use of E-Verify requirement stating that although Congress had made the program voluntary at the national level, it had not expressed any intent to prevent states from mandating participation.

[Note: A USSC decision on the 2010 law is still quite a while away.] 

SOX: Sarbanes-Oxley, Whistleblower Protection Act (WPA), disclosure of wrongdoing, recipients enumerated in the SOX
Illustrative; not controlling law. To whom the whistle is blown and to whom the information is given is limited; protection provided by SOX is limited, and disclosure to anyone else does not have SOX protection. Though this case is briefed here to illustrate persuasive legal reasoning from an appellate court outside of our 10th circuit jurisdiction, it is worth noting as reasoning that might be applied here in a similar case.

Tides v. Boeing Company, No. 10-35238 (9th Cir., 5/3/11) ; 2011 U.S. App. LEXIS 8980; 32 I.E.R. Cas. (BNA) 129; http://www.ca9.uscourts.gov/datastore/opinions/2011/05/03/10-35238.pdf [enhanced lexis.com version].
SOX specifically enumerates only three types of recipients to whom employees may report conduct they believe violates the statute:
1) federal regulatory and law enforcement agencies;

2) members of Congress; and

3) employee supervisors.  

Because members of the media are not included in this list, the court ruled that the employees' disclosures were not protected. It went on to say that if Congress had wanted to protect SOX related disclosures to the media, it could have included the same broad language in SOX as it did in the federal WPA, which protects government employees or job applicants [not private sector individual] for "any disclosure of information" that they believe constitutes unlawful activity, and it does not expressly limit the recipients to whom the employees can make protected disclosures.
ADA: expanded disability definitions of the ADAAA, fear of heights, reasonable accommodation, failure to provide; retaliation
Illustrative; not controlling law. Here is an informative case illustrating the importance of maintaining consistent and effective procedures for responding to accommodation requests. In particular, note that his case predates the ADAAA, but that in no way invalidates the strong reasoning of the decision, and thus it is a worthwhile case to study even after the ADAAA.

Miller v. Illinois Department of Transportation (IDOT), No. 09-3143 (7th Cir., 5/10/11); 2011 U.S. App. LEXIS 9534; http://www.ca7.uscourts.gov/tmp/880UKPYA.pdf [enhanced lexis.com version].

Darrell Miller feared heights. Hired by IDOT in 2002 by to work on bridge maintenance and repair, over the years IDOT accommodated his fear by letting him swap certain high altitude tasks with his fellow crew members. However, in March 2006 he filed a grievance against IDOT complaining he had been assigned to perform an unsafe task at a high altitude. Not two weeks later he suffered a panic attack while trying to change a light bulb on a bridge beam. IDOT then placed him on sick leave and ordered him to complete a fitness-for-duty examination. The employer’s medical examiner formally diagnosed Miller with acrophobia and determined him unfit to perform his job. In response, Miller requested IDOT to continue its years of accommodating him by allowing his coworkers to perform tasks he was afraid to perform. IDOT denied his request and he was ordered back to work on May 1, 2007. Miller then  filed another grievance. About a month later IDOT fired him for commenting to another employer that he’d “like to knock the teeth out” of a coworker whom he disliked.
Miller filed an ADA lawsuit against IDOT alleging disability discrimination, retaliation and failure to reasonably accommodate a disability, which the federal district trial court dismissed on all counts, ruling that:

1) his requested accommodation of having others perform certain of his job tasks was unreasonable;

2) working at high altitudes was an essential function of Miller’s job; and

3) he could not establish that IDOT’s reason for firing him was pretextual.
It did not address the issue of whether Miller was “disabled.”

The appellate court reversed the district court because there were factual issues for a reasonable jury to decide:

1. Whether IDOT “regarded” Miller as disabled.  Even though he did not report any psychological impairment, IDOT’s actions suggested that it regarded Miller as being substantially limited in the major life activity of working.
2. It questioned whether working at high altitudes, though part of IDOT’s job description for bridge crew members, was an essential job function based on the fact that Miller performed his job for nearly four years without performing certain high altitude tasks.
3. Why did IDOT not continue to provide the accommodation it had made for him over the years because of his fear of heights? [Note: A very good question.]

4.  IDOT’s adverse employment action after his grievances and requests for accommodation established enough circumstantial evidence for a jury to find that his termination was retaliatory.
FMLA: insufficient information, right to require, refusal to provide, coverage denial justified

Illustrative; not controlling law. Federal FMLA regulations require employees to provide their employers with certain facts either known to the employee or the employee’s medical provider, and failure or refusal do so can be justification for denial of FMLA leave coverage:

· A federal employee is entitled to up to twelve weeks of unpaid FMLA leave within a twelve-month period if a “serious health condition that makes the employee unable to perform the functions of the employee’s position.” 5 U.S.C. § 6382(a)(1)(D).

· The employing agency may require:

·  that the employee provide a medical certification to support an FMLA request for leave. Id. § 6383(a) and
· the Act provides that a medical certification “shall be sufficient if it states [among other things] the appropriate medical facts within the knowledge of the health care provider regarding the condition.” Id. § 6383(b)(3); also see 5 C.F.R. § 630.1207(b)(3) (requiring that a medical certification state “[t]he appropriate medical facts within the knowledge of the health care provider regarding the serious health condition, including a general statement as to the incapacitation, examination, or treatment that may be required by a health care provider”).
Janet Lewis worked for the United State Air Force (USAF) as a director of a child development center at Elmendorf Air Force Base. In 2003 there was an opening for a new childhood development center, she applied for that position but another candidate was selected rather than her, and she filed an EEOC racial discrimination claim. In 2006, she applied for FMLA leave. USAF requested medical certification supporting her  request, and she provided only basic information that she had been diagnosed with Post Traumatic Stress Disorder, which necessitated rest, psychotherapy, prescription medications, and 120 days off work. USAF responded that such basic information was insufficient for her employer to understand why she was unable to perform her duties and to determine whether additional treatment would be necessary for her condition, considerations related to her return to work. She refused to submit further documentation, and her employment was terminated. Her claim for discriminatory retaliation was denied by the Administrative Law Judge, and the trial and appellate courts affirmed that ruling on the grounds that the USAF’s denial of coverage was justified under the FMLA regulations.  Numerous other details and legal citations are included in the full opinion. Lewis v. U.S.A. and Michael B. Donley, Sect. of the Air Force, No. 10-35624 (9th Cir., 5/26/11); 2011 U.S. App. LEXIS 10576; http://www.ca9.uscourts.gov/datastore/opinions/2011/05/26/10-35624.pdf [enhanced lexis.com version].

ERISA: federal jurisdiction, no issue involving benefit plan provisions, no federal preemption; common law, negligence, breach of contract and fraud claims allowed in state court
Controlling law. When Hansen was hired he was told by the benefits coordinator that he could apply for insurance after 90 days. Unfortunately, the terms of insurance required that he apply with 60-90 days after hiring. Consequently, he had no insurance, and thus had no benefit to take issue with that would be covered by ERISA. Consequently, our 10th Circuit Court of Appeals ruled his claims for common law, negligence, breach of contract and fraud claims brought in state court could proceed there because they were not preempted by ERISA.

Discussion by our 10th Circuit court of Appeals:

· “Preemption” is a legal doctrine preventing state and local governments from adopting laws that conflict with federal laws. “Complete preemption” covers a “narrow category of state-law claims . . . [that] fall within the scope of federal statutes intended by Congress completely to displace all state law on the given issue and comprehensively to regulate the area.” ERISA is one of those statutes.
· However, for ERISA to preempt a state-law claim the person filing the claim must be capable of making the claim under the ERISA, i.e., he had to be either a “beneficiary” of or a “participant” in an ERISA-regulated plan. Hansen clearly was not a beneficiary because he never actually had been covered by the insurance plan, so the court of appeals next examined whether he qualified as a “participant.” In order to be a participant, a person must be:

1) an employee currently in covered employment,

2) an employee reasonably expected to be in covered employment,

3) a former employee with a reasonable expectation of returning to covered employment, or

4) a former employee with a “colorable claim” (i.e., possibly valid) to “vested benefits.”

At the time he filed his suit in state court he wasn’t in any of those four categories and thus wasn’t a “participant” in an ERISA plan, and ERISA didn’t preempt any of his common law claims against his employer for failing to insure him. 
Court action: the 10th Circuit reversed the district court’s decision to transfer the case to federal court and ordered it to send the case back to state court, and Hansen was allowed to continue litigating his claims against his employer based on state law.
Hansen v. Harper Excavating, Inc., No. 08-4089 (10th Cir., 4/13/11); 2011 U.S. App. LEXIS 7553, http://www.ca10.uscourts.gov/opinions/08/08-4089.pdf [enhanced lexis.com version].

Title VII: racial discrimination, hostile work environment disparate treatment, retaliation; wrongful termination; evidence, McDonnell Douglas test
Controlling law. Over the ten months of his employment as concrete truck driver Leon Shaw claimed he had been subjected to several racially offensive comments and text messages, which he claimed he complained about to his supervisor. His firing resulted from a dispute with a customer concerning spilled concrete. That same day a white coworker also had a dispute with a customer about a similar incident at another jobsite, but no corrective or adverse employment action was taken against that employee. The federal district trial court dismissed all of Shaw’s claims on summary judgment (i.e., no factual issues about which a reasonable jury could find liability).

v. Tulsa Dynaspan Arrow Concrete, No. 10-5066 (10th Cir., 1/28/11); 2011 U.S. App. LEXIS 1867; 2011 WL 263205; http://www.ca10.uscourts.gov/opinions/10/10-5066.pdf [enhanced lexis.com version].

On appeal, the 10th Circuit Court of Appeals applied the McDonnell Douglas test:

1) the employee has the initial burden to come forward with a prima facie case proving discrimination (i.e., essentially a basically sufficient amount of proof), then

2) the employer must show a legitimate business reason for its actions (i.e., the burden of coming forward with evidence that it did not discriminate); and finally, if that requirement is deemed to have been met,
3) the ultimate burden is on the employee to prove that the employer's reason is a pretext for discriminatory motive (i.e., ultimately, the plaintiff bears the burden of proof – not merely showing – of a right to recover).

Pretext: The 10th circuit decided this had been proven by Shaw because of the disparate treatment of the two similarly situated drivers, and he was allowed to proceed to trial on his wrongful termination claim.

Hostile work environment: This was found not severely offensive enough, and that claim was denied.

Retaliation: the McDonnell Douglas test was applied here, too. For step one, Shaw was required to have to show a prima facie (legally basic) case:

a) he engaged in protected opposition to discrimination,

b) a reasonable employee would have found the behavior complained of significantly adverse or legally offensive, and

c) a causal connection existed between the protected activity and the adverse employment action.

And as to step one of McDonnell Douglas, some testimony was that he did not receive the offensive text messages until after he was fired, but here was evidence that he had complained to his supervisor about them ten days before then. Coupled with that was the close timing of his firing, the appellate court ruled those two event were sufficient to prove causation.

For step two the employer had to provide a legitimate non-discriminatory reason for the adverse employment action, and the appellate court decided it was a sufficient non-discriminatory reason.

Step three of McDonnell Douglas was reached, and the appellate court decided Shaw had provided enough evidence in his pretext claim to prove it was a pretext for discrimination.

Shaw v. Tulsa Dynaspan Arrow Concrete, No. 10-5066 (10th Cir., 1/28/11); 2011 U.S. App. LEXIS 1867; 2011 WL 263205; http://www.ca10.uscourts.gov/opinions/10/10-5066.pdf [enhanced lexis.com version].

Title VII: EEOC class claims, pattern or practice untimely claims barred, no clear congressional authorization stated in Title VII

Illustrative; not controlling law. A federal district trial judge ruled that untimely “pattern and practice” claims under Title VII §§ 706 and 707 were not allowed or intended to be allowed by Congress absent clear statutory language allowing that, and there is no such language to that effect in the Act:

· § 706 of Title VII gives the EEOC authority to sue on behalf of one or more persons aggrieved by an unlawful discriminatory employment practice if the individual filed a charge with the Commission within 300 days after the alleged act.

· § 707 allows the Commission to investigate and act on cases involving a pattern or practice of discrimination in accordance with the procedures set forth in section 706.
Note: A “pattern and practice” claim differs from a “continuing violation” claim.

EEOC v. Kaplan Higher Education Corp., No. 1:10 CV 2882 (U.S.D.C.N.D. OH, 5/10/11; http://scholar.google.com/scholar_case?case=1289765973445445651&q=EEOC+v.+Kaplan+Higher+Education+Corp.&hl=en&as_sdt=2,32&as_vis=1 [enhanced lexis.com version].

FMLA: trip to Cancun during FMLA leave, employer’s written FMLA leave policy, travel restrictions
Illustrative; not controlling law. The employer, the Communications Workers of America (CWA), had in place written work rules specifically required employees to "remain in the immediate vicinity" of their home while absent on sick leave. An exception was allowed for seeking treatment or taking care of "ordinary or necessary activities directly related to personal or family needs", and in those instances the employee must have express permission from CWA. The employee did not have permission and was fired. The trial judge ruled that CWA policy was reasonable because it is a sick leave policy that she would have been fired for violating even if she had not been on FMLA leave. Pellegrino v. Communications Workers of America, No. 10-0098 (or 2:10-cv-00098-GLL) (U.S.D.C.W.D.PA, 5/19/11); FMLA Insights article with PDF link to the court decision: http://www.fmlainsights.com/abuse-of-fmla-leave/employees-fmla-claim-dismissed-after-taking-a-trip-to-cancun/ [enhanced lexis.com version].

NLRA: pre-emption by the National Labor Relations Act, unfair labor practice (ULP), Section 301; Garmon, Beasley and Machinists cases

Controlling law. This case is of interest primarily to litigation attorneys.

Humphries v. Pay and Save, Inc., aka Lowe’s Grocery #55, and Tim Cotton, 2011-NMCA-035, Certiorari Not Applied For; 2011 N.M. App. LEXIS 11; http://www.nmcompcomm.us/nmcases/NMCA/2011/11ca-035.pdf [enhanced lexis.com version].

An employee suspected of union organizing was fired, and he sued in state district court for (1) breach of contract; (2) breach of the covenant of good faith and fair dealing; (3) negligent or intentional misrepresentation; (4) wrongful termination; (5) tortious interference with contractual relations (against Tim Cotton individually); and (6) declaratory relief. All counts relied on the same core of common facts.
{1} Plaintiff William R. Humphries ar​gues the district court improperly dismissed his claims. He alleged below that his em​ployers Pay and Save, Inc., and Tim Cotton (collectively Defendants) improperly termi​nated his employment on suspicion that he engaged in union-organizing activities. The district court concluded that federal labor law preempted.
{24} We affirm the district court. While it is true that Section 301 of the LMRA poses no obstacle to Plaintiff’s claims, each still fails under either Garmon, Beasley or Machinists, regardless of whether we consider Plaintiff an employee or a supervisor under the NLRA.

ERISA: summary plan description (SPD). Inconsistencies between SPD and underlying plan document, detrimental reliance may not be necessary for recovery

Controlling law. Depending on circumstances, (1) plan participants may be entitled to equitable relief when there are inconsistencies between an SPD and the underlying plan document, and (2) detrimental reliance by participants need not necessarily be proved; rather, the amount of harm to be proved in each particular case will depend on the applicable equitable theory of relief.
The evidentiary process is:

1) to meet the level of proof for an applicable legal theory of recovery, and then

2) the defendant may rebut that evidence to demonstrate that the inconsistency was a harmless error.

This decision settles divergent opinions among the various federal circuit courts of appeal:

· the 1st , 4th, 7th, 8th, 10th, and 11th Circuits required a plan participant to demonstrate some degree of reliance or prejudice on the conflicting documents in order to recover, whereas

· the 3rd, 5th, and 6th allowed a plan beneficiary to recover when there was a clear and material conflict between the SPD and the plan, regardless of whether the beneficiary could demonstrate reliance on the SPD or prejudice of the conflict.

CIGNA Corp. v. Amara, No. 09-804, ____ U.S. ____ (5/16/11); slip opinion pending formal publication; http://www.supremecourt.gov/opinions/10pdf/09-804.pdf [enhanced lexis.com version].

CFAA: not intended as a basis to dismiss for poor performance

Illustrative; not controlling law. The CFAA has been held to be applicable for instances of employer's trade secrets or proprietary information via email, but in this case it was rejected as a basis for terminating the employment of an employee who was accessing Facebook at work rather than working. Wendi Lee v. PMSI, Inc., No. 8:10–cv–2904–T–23TBM (U.S.D.C.M.D.FL, 5/6/11); http://blog.internetcases.com/about/library/lee-v-pmsi-m-d-florida-may-6-2011/ [enhanced lexis.com version].

ADA, ADAAA: cancerous tumor, leave for surgery, fired; new federal rule of civil procedure
Illustrative; not controlling law. This is a federal district court decision at the trial level, so strictly speaking it has limit applicability, but the reasoning may be strong persuasive authority, though not controlling, or binding, authority, and it is an important case for a couple of reasons:

1) The amendments to the ADA broadly define “disability”, almost to the point of assuming disability in most cases, whereas previously a plaintiff had to show that the impairment made him unable to function on a daily basis. 
2) Also, there is a new federal rule of procedure, effective Dec. 1, 2010, providing that a litigant can request a federal trial court judge, on the judge's own initiative, to grant summary judgment on a legal issue.

Norton v. Assisted Living Concepts Inc., No. 4:2010cv00091 (U.S.D.C.E.D.TX, 5/13/11); http://dockets.justia.com/docket/texas/txedce/4:2010cv00091/121321/ [enhanced lexis.com version].

Here are the operative facts:

· In April of 2009 the employee was diagnosed with a cancerous tumor on his left kidney,

· He left on medical leave for surgery,

· returned to work on July 1, 2009, and

· on August 5, 2009, he was fired.

He sued for disability discrimination, and his employer answered that he was fired for poor performance. As is typical, the employer moved for partial summary judgment on the grounds that the employee did not a disability. In rejecting that argument, the federal trial judge noted three factors:

1) Congress clearly stated in the ADAAA that it intended disability to have a broad and expansive meaning,

2) it did not matter if the plaintiff's cancer was in remission, and

most importantly, the major difference between the ADA as originally passed and the ADA after the ADAAA is that there is a disability even if the only major life activity the condition substantially limits is something very narrow, such as normal cell growth. 
Title VII: discrimination, decisionmaker, racial animus, retaliation, termination

Illustrative; not controlling law. $1.6M was the award in this case. This one makes interesting reading about egregious misconduct still going on in the workplace. The employee’s complaints were unavailing, and condition worsened. Termination of his employment was stated to be because of poor performance. Evidence indicated that the decisionmaker harbored racial animus.

Thomas v. iStar Financial, Inc., has a long legal history, and the summaries by the courts are instructive:

· 520 F.Supp.2d 483 (2007); http://scholar.google.com/scholar_case?case=932906133700328593&hl=en&as_sdt=2&as_vis=1&oi=scholarr [enhanced lexis.com version];

· 508 F.Supp.2d 252 (2007); http://scholar.google.com/scholar_case?case=17983795763107080153&hl=en&as_sdt=2&as_vis=1&oi=scholarr [enhanced lexis.com version];

· 438 F.Supp.2d  348 (2006); http://scholar.google.com/scholar_case?case=13248633905055046921&hl=en&as_sdt=2&as_vis=1&oi=scholarr [enhanced lexis.com version]; and

· No. 07-5327-cv (L), 07-5510-cv (XAP) (2nd Cir., 12/17/10); 629 F.3d 276; 2010 U.S. App. LEXIS 25717; 110 Fair Empl. Prac. Cas. (BNA) 1761; 94 Empl. Prac. Dec. (CCH) P44,066; http://www.ca2.uscourts.gov/decisions/isysquery/a142f58d-1256-42a9-99e6-4378741e850f/1/doc/07-5327_opn.pdf#xml=http://www.ca2.uscourts.gov/decisions/isysquery/a142f58d-1256-42a9-99e6-4378741e850f/1/hilite/ [enhanced lexis.com version].
Title VII: race, history of twenty-three complaints against, recent complaint filed by him; evidence, timing, documentation, three-step proof; no pretext; no retaliation
Controlling law. Twenty-three internal complaints (five for sexual harassment) had been made against this African-American male employee who had adequate performance evaluation. A complicating factor in this case was that he had recently filed his own complaint alleging lack of advancement opportunities for African-Americans. 

Crowe v. ADT Security Services, Inc., No. 10-1298 (10th Cir., 4/25/11); 112 Fair Empl. Prac. Cas. (BNA) 1; http://www.ca10.uscourts.gov/opinions/10/10-1298.pdf [enhanced lexis.com version].

Fortunately, the employer had adequate documentation of his misbehavior, and the employer’s investigation of the situation also was adequate. As you will recall, these are the essential elements of the three-step evidentiary proof rule: 
1) the employee has the initial burden to come forward with a prima facie case proving discrimination (i.e., essentially a burden of proof), then

2) the employer must show a legitimate business reason for its actions (i.e., the burden of coming forward with evidence that it did not discriminate); and finally

3) the ultimate burden is on the employee to prove that the employer's reason is a pretext for discriminatory motive (i.e., the plaintiff bears to burden of proof – not merely showing – a right to recover).
Element 3 was a pivotal issue, and the plaintiff used an interesting approach in his attempt to prove pretext: he argued that his long disciplinary history, eight years, proved that his employer tolerated his misbehavior for so long that it could not be the basis for terminating his employment, and it stopped when he participated in a discussion about the lack of African-American managers. The appellate court rejected that novel argument because it found that the employer’s corrective action of his misbehavior had been consistent and coherent. Also, it found that there was no evidence of discrimination, i.e., no evidence that similarly situated employees were treated differently. Finally, it found that there was no evidence of pretext for retaliation because his termination was based on his extensive history of inappropriate behavior as shown by the investigator's report stating his long history of bad behavior and that no remedial measures had been effective.

judgment in favor of the employer was affirmed because the appellate court found that a reasonable jury could not conclude that firing plaintiff based on his history of inappropriate behavior was pretextual, even when this occurred after his participation in the discussion about the lack of African-Americans in management.
Caution: The appellate court distinguished this case from those cases in which the employer explains its reason for terminating employment based on subjective evaluation criteria and there was a shift from positive performance reviews to negative ones, which might be considered to be evidence of pretext. 
FLSA: “continuous workday” rule, tasks performed at home, commuting time, and more
Illustrative; not controlling law. As electronic devices become more prevalent in the business world, when does the workday begin and end? If employment duties extend into personal time and space, how is pay calculated? Does commuting time count? These are questions to discuss with your employment law attorney to ensure you are complying with the FLSA.

Under the FLSA, the “continuous workday” rule refers to time spent traveling after the workday has begun. Thus if an employee reports to work at a central office, completes necessary paperwork, and thereafter drives to his or her first work assignment, the time spent traveling is compensable work time, as is time spent traveling between customer locations.  On the other hand, ordinary time spent commuting from home to and from work is not compensable
Kubuel v. Black & Decker, No. 10-2273-cv (2nd Cir., 5/5/11); 2011 U.S. App. LEXIS 9448; http://www.ca2.uscourts.gov/decisions/isysquery/cd37e10c-f29e-4e63-8355-123f9b87503e/2/doc/10-2273_opn.pdf [enhanced lexis.com version].

This Second Circuit case decided, among other things, that the workday has not begun when the employee: he works from a home office, completes work at home, such as reviewing and responding to e-mail, before commuting to the first job assignment or doing things like that after commuting home.

However, it let other issues remain for trial.

Caution: Read this case for the details of what the employee did and did not do, and what the appellate court considered important. Decisions in these situations depend on very specific facts and circumstances, so no general rule can be stated, which is why each employer must discuss their unique factual situations with their employment attorney. In addition to FLSA situations, there are also implications for whether an employee might be covered by workers’ compensation and other laws.

Privacy: electronic information, Computer Fraud and Abuse Act (CFAA), departing employee obtained confidential company documents, who is an authorized user, and who is not, disloyal employee(s)
Illustrative; not controlling law. This case provides new and helpful additional perspectives on the CFAA that may be helpful to employers faced with activities by disloyal employees. David Nosal employee signed a covenant-not-to-compete in effect for a period of one year. Soon after executing that agreement he began recruiting fellow employees to use their company email accounts to access confidential company information for him to use to start a competing business. One twist on the CFAA in this case is that the employees still with the company were authorized to have access to that information, but only for use on behalf to the company and for the benefit of the company. He also had sent such information to himself at his personal email account. Such activities were found by the 9th Circuit Court of Appeals to violate the CFAA. Read the entire opinion of pertinent history of previous appellate rulings on the CFAA (Citrin, Brekka, and others). United States v. Nosal. No. 10-10038 (9th Cir., 4/28/11); 2011 U.S. App. LEXIS 8660; 
http://www.ca9.uscourts.gov/datastore/opinions/2011/04/28/10-10038.pdf [enhanced lexis.com version].

ADA, Disability: mental disability, bipolar disorder, misbehavior, medication and psychotherapy, chemical imbalance; corrective action, focus on behavior, not condition

Illustrative; not controlling law. As has been seen previously, focusing on the behavior or misbehavior is different from reacting to an employee’s actual or perceived condition. This 2008 EEOC guideline provided assistance: http://www.eeoc.gov/­facts/­performance-conduct.html. An employer may apply the same performance standards to all employees, including those with disabilities. The ADA does not restrict an employer’s right to hold all employees to basic standards of conduct, though it cautions that “employers must make reasonable accommodations that enable individuals with disabilities to meet performance and conduct standards.”

Wills v. Superior Court, G043054 (Cal.App., Dist. 4, Div. 3, 4/13/11); 194 Cal. App. 4th 312; 2011 Cal. App. LEXIS 434; http://www.courtinfo.ca.gov/opinions/documents/G043054.PDF [enhanced lexis.com version].

A court clerk assisted with video criminal arraignments in the city detention facility. One day she had to wait several minutes after buzzing to enter, and she flared up by swearing and yelling at detention officers for what she perceived and accused them of intentionally leaving her outside on a hot summer day. She told one officer that she added him and the detention facility assistant to her “Kill Bill” list for leaving her out in the heat. Consequently officers and other witnesses felt threatened by her demeanor and statements, which they interpreted to refer to the Kill Bill movie’s death list. The police department reported her misbehavior to the county court and requested she never be assigned to the city facility in the future. After a physician released her to return to work following this incident, the county court investigated and decided to terminate her employment for these reasons:

1) Threatening a peace officer and other Anaheim Police Department personnel with physical harm while conducting official Court business,
2) threatening and inappropriate communications with co-workers,

3) misuse of court resources, and

4) poor judgment,

which the county court explained violated its employee handbook provisions prohibiting verbal threats, threatening behavior, and violence, plus her behavior and other efforts to minimize her conduct as a joke demonstrated poor judgment.

She filed a discrimination lawsuit that alleged violations of California’s Fair Employment and Housing Act (FEHA) for disability discrimination, retaliation, and hostile work environment, failure to prevent harassment, failure to engage in the interactive process, and failure to make reasonable accommodations. Summary judgment was granted by the trial court judge in favor of the employer.

On appeal there was no dispute that her bipolar disorder caused her misbehavior. Recognizing that federal and state courts do not all agree on whether this is disability discrimination, the California state appellate court opted to narrowly rule on the matter and limit its decision in this instance to situations of workplace threats and violence, stating that  . . . that “Consistent with the federal courts' interpretation of the ADA, we interpret FEHA as authorizing an employer to distinguish between disability-caused misconduct and the disability itself in the narrow context of threats or violence against co-workers.” [California Labor Code § 6400(a) states: “Every employer shall furnish employment and a place of employment that is safe and healthful for the employees therein.”] It went on to state: 
We emphasize we are not presented with a situation involving misconduct impacting an employee's job performance the employer potentially could address through accommodation. For example, an employer could accommodate an employee whose disability caused chronic tardiness or absenteeism by altering the employee's work schedule. We express no opinion on whether FEHA permits an employer to distinguish between disability-caused misconduct and the disability itself in any factual setting other than threats or violence against coworkers.

[Note: As always, check with your employment law attorney for the latest law in your jurisdiction on this issue. The California appellate court’s caveat on accommodation is worth considering in such instances. Also, this is a good article to review – How far Is Too Far?: http://www.google.com/#sclient=psy&hl=en&site=&source=hp&q=HOW+FAR+IS+TOO+FAR%3F++EMPLOYEE+MISCONDUCT+AND+THE+AMERICANS+WITH+DISABILITIES+ACT*++by++Clay+D.+Creps++and++Frederick+B.+Finberg&aq=&aqi=&aql=&oq=&pbx=1&fp=adcf664a5d2e9331&biw=665&bih=984.]

ADA: drug rehabilitation, status of recovery, refusal to rehire; no “bright-line” time rule, proof must be on a case-by-case basis

Controlling law. The employer decided not to rehire an employee at the conclusion of his one-month participation in a drug rehabilitation program because he could not show he was not currently using illegal drugs. Our 10th Circuit Court of Appeals ruled the employer had not violated his rights under the ADA. Decisions about current drug use need to be handled on a case-by-case basis. The full opinion  provides a detailed analysis of the law on this sensitive and sometimes complicated matter.

Mauerhan v. Wagner Corp., Nos. 09-4179 & 09-4185 (10th Cir., 4/19/11); 2011 U.S. App. LEXIS 7952; http://www.ca10.uscourts.gov/opinions/09/09-4179.pdf [enhanced lexis.com version].

Peter Karl Mauerhan worked for Wagner Corporation as a sales representative starting in 1994. In 2004 he voluntarily entered a one-month drug rehabilitation program, his employer was aware of that, and it did not interfere with his work schedule. In 2005 he submitted to a drug test requested by his employer, and he failed it, which was a violation of the employer’s company drug policy. His supervisor informed him that “he could return to Wagner if he could get clean.” Mauerhan returned to the program, but the prognosis at the end was “guarded”. Mauerhan was advised that “he could return to work, but that he would not receive the same level of compensation as he had previously received or be able to service the same accounts he had prior to his discharge”, and based on those conditions he declined the offer.
He sued and the federal trial court ruled that “one month of abstaining from drugs was too short as a matter of law to gain the protections of the ADA”, and the 10th Circuit Court of appeals affirmed that ruling. Here are the important aspects of the appellate decision:

· The ADA prohibits discrimination against a “qualified individual” due to disability, but “an employee or job applicant is not ‘a qualified individual with a disability’ if he or she is ‘currently engaging in the illegal use of drugs, when the covered entity acts on the basis of such use.’”  
· The ADA provides a “safe harbor” provision that protects individuals who are not currently engaged in the illegal use of drugs, and Mauerhan argued that he qualified for it because “at the time he sought reemployment, he had completed the one-month addiction treatment program and was no longer engaging in drug use.” In response, his  employer countered that no court had found 30 days of sobriety to be sufficient to qualify as no longer “engaging” in drug use.

· The appellate court ruled in favor of the employer, but it clearly stated it would not state a “bright-line” rule regarding the amount of time that must pass for an individual to be considered no longer “currently” using drugs, noting that other jurisdictions similarly refused to articulate such a rule. It did state that the “mere participation in a rehabilitation program is not enough to trigger the protections” of the ADA’s safe-harbor provision and “an individual must also be ‘no longer engaging in’ drug use for a sufficient period of time that the drug use is no longer an ongoing problem.”

· Further, it also held that whether an employee is “no longer engaging in” drug use could only be determined on a case-by-case basis, and factors to consider include the severity of the employee’s addiction, the relapse rate for the drugs used, the employee’s level of responsibility, the employer’s job performance requirements, and the employee’s past performance record were identified as factors to be considered in determining whether an “employee’s substance abuse prohibited the employee from performing the essential job duties.”

· Evidence produced by the employer was that “Mauerhan’s recovery status was “guarded” and at least ninety days of recovery was necessary to ensure significant improvement in his condition”, and Mauerhan failed to refute this evidence.
Arbitration: class action prohibition ruled unconscionable and unenforceable, Federal Arbitration Act (FAA) preempts state legislation

Controlling law. Though this case involved consumer goods arbitration, its reasoning likely could expand to employment situations. Under this decision federal law (FAA) preempts state law governing arbitration agreements.

AT&T Mobility LLC v. Concepcion, No. 09-893, ____ U.S. ____ (published 4/27/11, decided 8/16/10); 131 S. Ct. 45; 177 L. Ed. 2d 1134; 2010 U.S. LEXIS 5634; 79 U.S.L.W. 3091; http://www.supremecourt.gov/opinions/10pdf/09-893.pdf [enhanced lexis.com version].

Vincent and Liza Concepcion signed a two-year service contract with AT&T Mobility (ATTM) in 2002, and the contract contained a clause requiring arbitration of any disputes with ATTM directly, and prohibiting them from participating in any class action lawsuit against ATTM. A dispute arose about charges, and as you may recall class actions often are allowed by courts when the amounts in question might be too small to pursue in court, but there are issues of fact and law that in an aggregate of a number of individuals would be worth the effort.

In their California legal action ATTM filed a motion to compel arbitration, which the court denied on the ground that the arbitration clause was unconscionable under California law, and that the FAA did not preempt California law.

ATTM appealed to the U.S. Court of Appeals for the 9th Circuit, which held that California law was not preempted and agreed with the district court that ATTM's class action waiver provision was unconscionable. It also rejected ATTM's argument that the "premium" payment rendered the contract valid because ATTM could avoid the premium payment by offering the full amount of the claim before going to arbitration, which here was the very modest sum of $30.22. As a practical matter, the amount ATTM was likely to pay was too small to induce the average consumer to pursue an individual claim.

The United States Supreme Court held that though the FAA's savings clause permits arbitration agreements to be invalidated by "generally applicable contract defenses," it does not allow invalidation by defenses applying only to agreements to arbitrate. Justice Scalia explained:

· nothing in Section 2 of the FAA "suggests an intent to preserve state-law rules that stand as an obstacle to the accomplishments of the FAA's objectives" and 

· the purpose of the FAA is to "promote arbitration," whereas, California's rule prohibiting class action waivers in consumer contracts interfered with arbitration.

Consequently, the FAA preempted the California rule.

The dissent argued that "class proceedings are necessary to prosecute small-dollar claims that might otherwise slip through the legal system", but the majority held that "States cannot require a procedure that is inconsistent with the FAA, even if it is desirable for unrelated reasons."

NMPEBA: Public Employee Bargaining Act, paramedic training contracts, mandatory bargaining, county cannot unilaterally enter into housing agreement contracts, must include union in negotiations
Controlling law: Summary by the NM Court of Appeals:

{2} [E]mployees of the Los Alamos County Fire Department and members of the Union. Defendants were accepted to participate in a voluntary paramedic training program at Eastern New Mexico University in Roswell, New Mexico. The County offered contracts to Defendants called housing agreements, which Defendants entered into with the County. The contracts provided that the County would allow Defendants to continue their employment on paid status with full salary while they attended the paramedic training, that it would provide per diem or reimbursement for lodging, meals, and travel, and that it would make a vehicle available to them to drive to and from Roswell. 

{3} Defendants agreed that in return they would comply with several provisions in the contract, including maintaining employment as firefighter paramedics with the County for at least two years after completion of the fourteen-month training program. A failure to abide by the terms of the contract could result in disciplinary action up to and including termination. Further, Defendants agreed that if they failed to complete the training or maintain employment with the County as provided by the contract, they would reimburse the County for all expenses incurred by the County associated with the training. The County could, in its sole discretion, waive the reimbursement requirement for good cause shown. 

{4} Both Defendants executed a contract with the County, and both completed the paramedic training program. Martinez signed his contract and remained employed with the County for seven months after completing the program. He then voluntarily left his employment without making reimbursement. Dickman signed his contract and remained employed for six months after completing the program. He also voluntarily left his employment without making reimbursement. 

{5} The County and the Union were parties to a collective bargaining agreement (CBA) that covered Defendant’s bargaining unit, effective January 1, 2004, through December 31, 2005. The CBA contained provisions relating to wages, hours, and terms and conditions of employment. The paramedic training contracts, however, were not covered by the CBA. 

{6} In addition to the specific provisions relating to wages, hours, and terms and conditions of employment, the CBA contained a management-rights clause that gave management certain specific operational and policy rights, as well as “all rights not specifically limited by this [CBA].” Finally, the CBA contained a “zipper clause,” which provided that the CBA was the “complete and only agreement between the parties,” that all the mandatory subjects of collective bargaining had been “discussed and negotiated upon,” and that each party waived the right “to bargain collectively with respect to any subject matter not specifically referred to or covered in [the CBA.]” 

County of Los Alamos v. Martinez, No. 29,085, 2011-NMCA-027 (2/7/11); 2011 N.M. App. LEXIS 21; 190 L.R.R.M. 2415; access to the official opinion PDF: http://www.nmcompcomm.us/nmcases/NMCACurrent.aspx [enhanced lexis.com version].
FMLA: past claims may be settled, but not future ones

Illustrative; not controlling law. This case has interesting possibilities to discuss with your employment law attorney. It’s from the 4th Circuit [ours is the 10th], but the reasoning seems quite persuasive: the regulations have changed.

Whiting v. Johns Hopkins Hospital, No. 10-1158 (4th Cir., 3/14/11, unpublished); 2011 U.S. App. LEXIS 5199; http://scholar.google.com/scholar_case?case=10046100461375103188&q=Whiting+v.+Johns+Hopkins+Hospital&hl=en&as_sdt=2,32&as_vis=1 [enhanced lexis.com version].

When the 4th Circuit decided Taylor v. Progress Energy Inc., 493 F.3d 454 (4th Cir. 2007), DOL's regulations barred waiving of substantive and proscriptive Family and Medical Leave Act (FMLA) rights unless the DOL or a court approved the release/waiver. Subsequently, DOL amended its regulations to allow past claims to be releases or waived in a private settlement agreement, and the Whiting court allowed the waiver to stand.

Johns Hopkins Hospital terminated Whiting’s employment after she had taken all of her FMLA leave rights and the hospital filled her position. Whiting filed a discrimination claim with the EEOC alleging violation of the ADA. At the EEOC mediation she signed two settlement agreements: (1) the EEOC's mediated settlement agreement and (2) a separate Release and Settlement Agreement (RSA). That RSA waived any rights or claims "arising out of or in any way relating to [her] employment, including but not limited to any claims for breach of contract, wrongful discharge, violation of Title VII . . . the [ADA] . . ., the [ADEA], or any other federal, state, or municipal statute or ordinance relating to [her] employment." Whiting further agreed she would "neither file nor cause or permit to be filed on her behalf and . . . waive her right to recover . . . upon filing, any lawsuits, claims, grievances, complaints, or charges in any forum, or any dispute arising out of her employment relationship with [the employer] through December 20, 2007."
Despite the terms of the RSA, she filed a complaint in federal trial court alleging violations of the FMLA. Her employer filed a motion to dismiss or, in the alternative, for summary judgment on the grounds that the employee's claim was barred by the RSA and that the DOL's 2008 FMLA regulations specifically allowed private settlements of FMLA claims. Whiting opposed her employer’s motion on the grounds that the new DOL regulations, issued more than one year after she signed the RSA, did not apply and, further, that, the DOL's new regulations were contrary to the FMLA. The trial judge ruled in favor of the employer.
On appeal, the 4th Circuit held that private settlements of FMLA claims are enforceable, including releases pre-dating the 2008 amended regulations based on this reasoning:
· Affirming the district court's order:

· the 2008 DOL rules merely affirmed that the agency's original regulations permitting private waivers of FMLA claims because the 2008 DOL regulations simply sought to clarify and confirm the DOL's long-held view regarding private releases, and 

· the DOL's clarification applied to releases signed before the DOL issued the new rules. 

· It rejected any analogy between the FMLA and FLSA because the FLSA, unlike the FMLA, is a remedial statute that is intended to protect vulnerable workers who lack bargaining power to negotiate work hours and wages.

· Relying on the DOL's rationale for permitting unsupervised settlement of past FMLA claims as stated in the 2008 rules preamble, the court upheld the DOL's revised regulations on the ground that the DOL's interpretation of the FMLA was reasonable.
NLRA: National Labor Relations Act, union activities, employment terminated, federal law preemption, state court employment complaint dismissed

Controlling law. This plaintiff was filed for his union activities, which is a matter covered by the National Labor Relations Act. Recognizing this preemption, the district judge dismissed the claim for lack of subject matter jurisdiction, and the NM Court of Appeals affirmed, stating that the employee needed to file with the NLRB. Humphries v. Pay & Save, Inc., NO. 29,197, 2011 N.M. App. LEXIS 11 (No. 29,197) (N.M. Ct. App., Mar. 11, 2011); [waiting for formal publication citation URL; in the meantime the slip opinion can be located in the NMCA index at http://www.nmcompcomm.us/nmcases/NMCASlip.aspx] [enhanced lexis.com version].
ADA: Not regarded as disabled, no retaliation, no constructive discharge, summary judgment in favor of employer

Controlling law. From time to time a case appears clearly illustrating excellent business and human resources best practices. Read this case in its entirety -it is highly recommended because it deals with many important factors that cannot be adequately captured in a brief; I started to outline it and saw that was not going to be brief. I couldn’t have constructed a better example of what to do in this kind of situation. Essentially, the ADA does not require employers to understand the nature and extent of every possible disability. As such, employers confronted with a condition they know little or nothing about can and should be investigated and learned about. Caution and inquiry in correcting any temporary mistaken attitude or belief does not equate to regarding an employee as disabled because that temporary uncertainty is not the same as considering an employee disabled. However, failing to investigate for clarification and or persisting with that mindset may result in ADA liability for regarding the employee as disabled. In this case the human resources manager was open-minded and inquiring, honest about her lack of knowledge, educated herself, kept in contact with health professionals regarding the employee in question. And communicated openly with her executives. Fryer v. Coil Tubing Services, LLC, No. 09-8105 (10th Cir., 2/9/11); 2011 U.S. App. LEXIS 2637; 2011 WL 441695 (10th Cir., Feb. 9, 2011); http://www.ca10.uscourts.gov/opinions/09/09-8105.pdf [enhanced lexis.com version].
Arbitration, Title VII: collective bargaining agreement (CBA) grievance arbitration dismissed by arbitrator, Title VII national origin complaint allowed

Controlling law. This 10th Circuit Court of Appeals case is based on a 1974 United States Supreme Court decision reversing 1oth circuit case. Balancing public interest in finality of arbitration decisions with protecting employees against illegal discrimination has left a long history of federal cases, which are cited and discussed in this current 10th Circuit opinion. Accordingly, consider reviewing CBAs to see if they explicitly authorize arbitration to cover and decide Title VII issues.

John Matthews, originally from India, started with the Denver News Agency in 1983, and in 2003 he had risen to a unit supervisor. Following complaint by a female employee of inappropriate comments to her, he was placed on leave. He was demoted from supervisor on July2, 2005, and on that day he walked of the job and obtained a certificate from a physician that he was medically unable to return to work. He also filed a union grievance for his demotion, alleging national origin discrimination. The arbitrator ruled the demotion was for complaints by employees, not national origin. He also filed for Social Security Disability benefits a bulging disc and an affective disorder, and he received SSD benefits.

The trial court granted the employer’s motion for summary judgment, which the appellate court reversed to allow a jury trial. Basically, the appellate reasoning was that his agreement to arbitrate under the CBA did not waive his right to claim Title VII discrimination. However, the appellate court did affirm the district court ruling that in his discrimination claim he had failed to prove a prima facie (legally sufficient) case, i.e., that he was qualified for the supervisor position because his statement under oath in the SSD hearing indicated otherwise, and he could not explain the inconsistency. His retaliation claim was remanded [returned] to the district court for trial on the grounds that a reasonable jury might that other employees were not demoted (1) for similar misconduct and (2) there might have been motivation based on his complaints about bias in the month before his demotion.

Handbooks: ten major mistakes

Illustrative examples from a leading law firm: http://shawvalenza.com/publications.php?id=306.

Public agency: City of Albuquerque Merit System Ordinance termination process

Controlling law, but of narrow application limited to a specific situation. As such, it is noted but not briefed. This NM Court of Appeals case involved a Customer Service Representative of the City’s Transit Department, and it was not certified to the NM Supreme Court. The NM Court of Appeals held that:

1) as a result of the City’s actions that amounted to “positive action” under the Merit Ordinance, Puccini was a non-probationary employee and therefore was entitled to a termination hearing under the Merit Ordinance;

2) the district court did not apply the incorrect standard of review; and

3) the district court did not err by not remanding the case to the Personnel Board for entry of findings of fact and conclusions of law.

City of Albuquerque v. AFSCME Council 18, on Behalf of Amy Puccini, (1/27/11); 2011 NMCA 21; 2011 N.M. App. LEXIS 5; ftp://barbulletin:barbulletin@nmbar.nmbar.org/BB_04_06_11.pdf [enhanced lexis.com version].
NLRB: handbooks, overly broad language: no solicitation, no distribution, no loitering, dress code - buttons; ; general disclaimer language; decertification election set aside
Controlling law. Employee handbook rules governing certain forms of communication were ruled by the National Labor relations board to discourage communications among employees about union matters and activities. Apparently general disclaimer language about no intention of infringing on National Labor Relations Act (NLRA) rights was insufficient, so employers need to review their handbooks and confer with their labor attorneys to see if their handbooks need to be revised.

 For two years the company had recognized the union at the time the employees filed a petition for an election to decertify the union. The company’s 63-page employee handbook contained, among other things, these policies:

· no solicitation or distribution,

· no loitering, and

· a grooming rule banning wearing message buttons.

The union had not objected to those handbook requirements during the previous two years, nor was there any evidence that the rules had any effect on the decertification election result. The employer responded to the union’s unfair labor practice (ULP) allegation by sending a clarifying memorandum to all employees stating that the rules were not intended to infringe on employees' rights under the NLRA. Further, the employer announced that it was amending two of its policies and deleting the prohibition on buttons and insignia. Nonetheless, the NLRB ruled the handbook language was too broad and infringed NLRA rights. Jurys Boston Hotel, 356 NLRB No. 114 (3/28/11); http://www.laborrelationsupdate.com/Jurys%20Boston%20Hotel,%20356%20NLRB%20No.%20114%20%28March%2028,%202011%29.pdf [enhanced lexis.com version].

NLRB: pro-union solicitation by supervisors

Controlling law: Seven supervisors engaged in solicitation for unionizing and the company engaged in strong opposition to unionizing. The National Labor Relations Board decided that the actions of the supervisors were not objectionable because they balanced out the action of the company. Terry Machine Co., 356 N.L.R.B. No. 120 (2011); http://www.laborrelationsupdate.com/Jurys%20Boston%20Hotel,%20356%20NLRB%20No.%20114%20%28March%2028,%202011%29.pdf [enhanced lexis.com version].

NLRB: protection of wearing pro-union t-shirts that could disparage employer’s reputation with customers

Controlling law: Employees wore “prisoner” shirts during the work day during the course of collective bargaining, and were in some instances worn during visits to customer homes and businesses. The employer prohibited that and threatened to suspend employees who defied the prohibition. The shirt was “mostly a plain white T-shirt with ‘Inmate #’ in relatively small print on the upper-left front.  On the back of the shirt, two sets of vertical stripes appeared with ‘Prisoner of AT&T’ in between”. The company said was concerned the shirts would cause fear and alarm its customers. The NLRB reasoned that the “Prisoner” shirt was not reasonably expected, under the circumstances, to cause fright or distress among the employer’s customers because the tee shirt itself could not be mistaken for a prison garb — “the totality of the circumstances would make it clear that the technician was one of Respondent’s employees and not a convict.” Southern New England Telephone Co., 356 NLRB No. 118 (2011) http://www.laborrelationsupdate.com/Jurys%20Boston%20Hotel,%20356%20NLRB%20No.%20114%20%28March%2028,%202011%29.pdf [enhanced lexis.com version]. 

FLSA: overtime, miscalculation, legal advice, reckless disregard, good faith, statutes of limitations, willfulness, back pay, liquidated damages; McDonnell Douglas evidentiary proof steps 

Controlling law. Seeking legal advice needs to be done adequately, which means, among other things, selecting competent counsel, disclosing all of the facts (favorable and unfavorable), and following the advice of the attorney.

Mumby v. Pure Energy Servs. (USA), Inc., No. 10-8030 (10th Cir., 2/22/11); 2011 U.S. App. LEXIS 3460; 17 Wage & Hour Cas. 2d (BNA) 449; http://www.ca10.uscourts.gov/opinions/10/10-8030.pdf [enhanced lexis.com version].
Pure Energy is a Canadian company that began doing business in the U.S. Cindy Rucker was hired to run payroll, she expressed concerns about pay policies, and she was referred to a Colorado attorney, Paul Hurcomb. Pure Energy’s policy was to pay its employees a flat “day rate” regardless of the number of hours they actually worked. Hurcomb did no legal research and advised that Pure Energy would be in compliance with the FLSA as long as (1) its employees didn’t work more than 12 hours per day and (2) overtime was paid for any hours worked over 40 in a week [incorrect under the circumstances because the flat rate would not cover workers working longer hours]. However, that was irrelevant because Pure Energy continued its payment policy in what the courts found to be “in reckless disregard of FLSA requirements”. Further, it was on notice of FLSA overtime payment requirements. Mumby and others sued under the FLSA, and the federal district trial court awarded both back pay and liquidated damages, plus other recovery.

The courts found the company’s subjective belief that it was in compliance with the Act was unreasonable.

One possible defense under the FLSA is that consulting an attorney may show good faith. Succeeding with that defense requires the employer to prove it:

(1) requested advice on the legality of the proposed action or policy; 

(2) fully disclosed the relevant facts to the attorney; 

(3) received advice that the action or policy would be legal; and

(4) relied in good faith on that advice.
Pure Energy failed to do that.
On another aspect of the case, the statute of limitations on FSLA claims is usually two years. However, it is three years for willful violations, and in those instances willful violations may be compensated by “liquidated damages” up to double the amount of the back pay, and in addition to the back pay.

Tribal sovereignty: tribal “Title VI” type claim not allowed in federal court; handbook terms inapplicable
Controlling law. The long-standing legal doctrine of sovereign immunity precludes legal action against a government without its consent, which means that in the United States the doctrine protects the federal government, state governments, and Indian tribes. The plaintiff alleged Title VII discrimination by the Native American casino in which he had worked and sued in federal court. The casino raised the defense of sovereign immunity because the alleged acts occurred in the tribes land, and thus in its jurisdiction. In response, the plaintiff contended that though Congress may have affirmed tribal immunity in the language of Title VII, the tribe had waived its immunity because a sentence in the casino’s employee handbook promised to “comply with the provisions of Title VII.” Our 10th Circuit Court of Appeals stated that “. . . the waiver . . . of sovereign immunity must be unequivocally expressed rather than implied”, and noted that most case law dealing with this issue has held that such waivers must be stated in terms of  expressed waivers making explicit references to being sued in federal or state court. Thus, though the casino’s handbook “may convey a promise not to discriminate,” said the court, it in no way constitutes consent to be sued in federal court. Nanomantube v. Kickapoo Tribe, No. 09-3347 (10th Cir., 1/31/11); 631 F.3d 1150; 2011 U.S. App. LEXIS 1910 (10th Cir., Kan., Jan. 31, 2011); 111 Fair Empl. Prac. Cas. (BNA) 610; http://www.ca10.uscourts.gov/opinions/09/09-3347.pdf [enhanced lexis.com version].

Title VII: harassment, discrimination, retaliation; pro se; summary judgment for employer

Controlling law. Investigation of the employee’s complaints of harassment and discrimination found no evidence to support her complaints. Rather, evidence supported termination of her employment for deficient performance and failure to meet the goals in her performance improvement plan (PIP). Faragalla v. Douglas County Sch. Dist, Nos. 09-1393 and 10-1433 (10th Cir., 1/12/11; unpublished); 2011 U.S. App. LEXIS 604; 111 Fair Empl. Prac. Cas. (BNA) 523; http://www.ca10.uscourts.gov/opinions/09/09-1393.pdf [enhanced lexis.com version]. 

Union, NLRB: protected concerted activity, union organizing handbill distribution, new type of access rights, contractor and third-party employees, union organizing handbill distribution
Controlling law. New law is declared by this case that protects concerted activities by contract employees and declares where such access may occur – so what happens in Vegas doesn’t necessarily stay in Vegas. Reading this case for all of the factual and legal details is essential if an employer might be confronted with union activities similar to those in this case, as is consulting with legal counsel experienced in labor law.

New York New York, LLC, d/b/a New York New York Hotel & Casino, 356 NLRB No. 119; go to https://www.nlrb.gov/cases-decisions/case-decisions/board-decisions to locate and download the decision; cases are listed alphabetically [enhanced lexis.com version].

Briefly, the issues decided by the NLRB arose from activities by off-duty employees of an onsite food service contractor seeking access to the hotel and casino property where they worked in order to pass out handbills in connection with their union organizing activity. The site was the New York New York Hotel & Casino and the activity occurred at three sit-down restaurants, a food court, banquet catering, hotel room services, and the dining room used by casino and other contractor employees.

The NLRB stated in this opinion that: "we seek to establish an access standard that reflects the specific status of the [contractor] employees as protected employees who are not employees of the property owner, but who are regularly employed on the property."  Using that new access standard, the Board ruled that the property owner did not have sufficient property or managerial interests to prohibit its contractor's employees' off-duty access to its property and consequently violated Section 8(a)(1) of the National Labor Relations Act.
FMLA: interference with leave; refusal to reinstate; type of claim –  discrimination or interference; evidence, employer’s intent is irrelevant; factors at play - air quality, using “low quality” paper, unclear cause of medical problems

Illustrative; not controlling law. This 9th circuit panel opinion relied on similar cases decided by the 6th and 7th circuits in this claim for interference with FMLA leave. Basically, the ruling in this case means an employer must prove its reasons for not reinstating an employee released to return to work after FMLA leave and that the employee need not show that her employer lacked a reasonable basis for its refusal.

[Comment: This case catches my attention because it essentially puts the burden of proof on the employer. Typically, the burden of proof in litigation seldom shifts from the plaintiff to the defendant. It is important to note that there is a difference between the burden of proof and the burden of going forward with evidence. In the prominent McDonnell Douglas case the analysis of evidence is that:

· the employee has the initial burden to come forward with a prima facie case proving discrimination (i.e., essentially a burden of proof), then

· the employer must show a legitimate business reason for its actions (i.e., the burden of coming forward with evidence that it did not discriminate); and finally

· the ultimate burden is on the employee to prove that the employer's reason is a pretext for discriminatory motive (i.e., the plaintiff bears to burden of proof – not merely showing – a right to recover).


Now, I may be mistaken about this, but it appears that this Sanders case and those in the 6th and 7th circuits in effect shift the burden of proof to the employer.

A further interesting factor is that the cause of the employee’s health problems is unknown, a matter that might not be discovered even with an interactive exploration by both the employer and the employee.

Hearing from colleagues with their analysis of this situation is welcomed.]

Diane Sanders was released to return to work from FMLA leave with a letter from her physician advising that her employer, the City of Newport, OR, should stop using "low grade" paper, which it apparently agreed to do. However, it refused to reinstate her employment because it contended it could not provide her with a safe workplace because it was not clear what caused her medical problems. 

Erroneous jury instruction:

In the trial court the judge instructed the jury that the plaintiff must prove she was denied reinstatement "without reasonable cause". The appellate court ruled this was the wrong legal standard, and it set forth the following applicable law and procedure:

· Plaintiff’s required proof: On appeal, the court relied on this reasoning of the Sixth and Seventh Circuits of proof that . . .

. . . have ably summarized the elements of an employee’s prima facie case where the employer fails to reinstate the employee: “the employee must establish that: (1) he was eligible for the FMLA’s protections, (2) his employer was covered by the FMLA, (3) he was entitled to leave under the FMLA, (4) he provided sufficient notice of his intent to take leave, and (5) his employer denied him FMLA benefits to which he was entitled.”  [citations] We agree with this approach. In interference claims, the employer’s intent is irrelevant to a determination of liability.. . . 

· Defendant’s required proof: If the employee establishes a prima facie case, then the employer bears the burden of establishing that the employee was not entitled to reinstatement, i.e., the employer must prove that the employee was denied reinstatement for one of the reasons stated by the FMLA, for example, that the employee would not have remained employed if she had not taken leave. [Note: This approach is strict statutory interpretation and construction.]

Consequently, the appellate court vacated the judgment in the city's favor and remanded the case to lower court for a new trial using the proper elements of proof, as stated above, and procedure of presenting each party’s case.
Sanders v. City of Newport, No. 08-35996,  No. 09-35119 and No. 09-35196 (9th Cir., 3/17/11); 2011 U.S. App. LEXIS 5263; http://www.ca9.uscourts.gov/datastore/opinions/2011/03/17/08-35996.pdf [enhanced lexis.com version].

USERRA: no basis for hostile work environment claim

Illustrative: not controlling law. The 5th U.S. Circuit Court of Appeals has held that the language of the Uniformed Services Employment and Reemployment Rights Act (USERRA) does not create a cause of action for “hostile work environment” against military service members. Carder v. Continental Airlines, No. 10-20105 (5th Cir., 3/22/11); 2011 U.S. App. LEXIS 5847; http://www.ca5.uscourts.gov/opinions%5Cpub%5C10/10-20105-CV0.wpd.pdf [enhanced lexis.com version]. 
As you will recall, the Act was passed to prohibit civilian employers from discriminating against employees engaged in military service. It states that employees who perform military service “shall not be denied initial employment, reemployment, retention in employment, promotion, or any benefit of employment” on the basis of that service. Courts may broadly or narrowly interpret statutory language. In this case the trial court interpreted broadly, and the appellate court interpreted narrowly, focusing on the language of the statute itself, stating that the definition of the term “benefits of employment” under the USERRA includes any “advantage, profit, privilege, gain, status, account or interest (including wages or salary. . .)” associated with employment. As a matter of strict statutory construction and interpretation, it ruled that the plain language of the term “benefits of employment” does not include the prohibition of harassment, hostility, insults or other similar words or comments. In other words, it would not read into USERRA rights and prohibitions that are not expressly stated. Whether our 10th Circuit Court of Appeals would also rule that way is uncertain, so proceed carefully in situations of possible harassment/hostile work environment involving employees covered by USERRA.
Here is what occurred in the workplace and the courts: 
· A group of Continental airline pilots alleged various violations of  USERRA, including allegations that they had experienced a hostile work environment on the basis of their military service.

· The trial court recognized that USERRA “expressly prevents the denial of benefits of employment to members of the uniformed service by their employers.”
· Disagreeing with the trial court, the appellate court construed USERRA narrowly and strictly and denied the hostile work environment claims of the pilots.

FLSA: complaint defined, “filed any complaint”; judicial interpretation of wording, statute, regulation, rule, handbook or an email; anti-retaliation provision, protected activity
Controlling law. An ”oral complaint” has been interpreted by the Unites States Supreme Court to be an activity protected by the FLSA against retaliation. As with so many recent cases, this one points out the need for employers to train everyone in the company or agency in the latest developments in the law. Good training can be good prevention, and good prevention is far better than the expense after a possible violation of having a good defense in court.

Kasten v. Saint-Gobain Performance Plastics Corp., No.09-834, 563 U.S. ____ (USSC, 3/22/11); 179 L. Ed. 2d 379; 2011 U.S. LEXIS 2417; 17 Wage & Hour Cas. 2d (BNA) 577; 22 Fla. L. Weekly Fed. S 874; http://www.supremecourt.gov/opinions/10pdf/09-834.pdf; Fisher & Phillips LLP article: http://www.laborlawyers.com/files/28163_SC%20Kasten_Saint-Gobain.pdf [enhanced lexis.com version]
Kevin Kasten had four documented tardiness events for which his employer had warned, counseled and documented. Kasten alleged the location of the time clocks was illegal and that he had complained to several superiors and a human resources employee during the approximate period of October 2006 until he was fired in December 2006. After his employment was terminated he sued the employer alleging retaliation under the FSLA’s anti-retaliation provision making it unlawful for an employer:

to discharge or in any other manner discriminate against any employee because such employee has filed any complaint or instituted or caused to be instituted any proceeding under or related to this chapter, or has testified or is about to testify in any such proceeding, or has served or is about to serve on an industry committee . . . .
Both the federal trial court in Wisconsin and the 7th Circuit Court of Appeals refused to interpret the meaning of the word “file” to mean an oral complaint.

In the 6-2 decision (Justice Kagan abstaining), Justice Breyer wrote that the phrase "filed any complaint" is to be interpreted broadly so that oral, intra-company complaints constitute protected activity under the anti-retaliation provision of the FLSA. Two bases were stated for that:

1. Concerning the plain language of the statute, what about the term "filed" as used in the FLSA anti-retaliation provision. It cited a wide range of sources, including dictionaries, judicial opinions, statutes and regulations. Justice Breyer wrote "[t]he word filed has different relevant meanings in different contexts" leading to the conclusion that even oral complaints can be "filed." He also noted that several federal administrative agencies (including the Department of Labor and the Equal Employment Opportunity Commission) allow the filing of oral complaints and further noted that due to "Congress' delegation of enforcement powers to federal administrative agencies" the Supreme Court could give deference to these administrative agencies' views of the use of the term.

2. Next, Justice Breyer discussed Congress' intent in originally enacting the FLSA in 1938 within the context of the employees the act was designed to protect, and he noted that President Roosevelt, in 1937, called for the passage of a law to "help the poorest of ‘those who toil in factory'" and cited to the high rate of illiteracy among those workers. Coupling those facts with the fact that Congress relies on "information and complaints received from employees" to enforce this anti-retaliation provision led the Supreme Court to conclude that Congress must have intended the term "filed any complaint" to encompass both oral and written complaints, and he further noted, many of the employees' which the act was designed to protect would have great trouble reducing their complaints to writing.
However, be aware that the opinion went on to observe that in order to provide fair notice under the FLSA:
"[t]o fall within the scope of the anti-retaliation provision, a complaint must be sufficiently clear and detailed for a reasonable employer to understand it, in light of both content and context, as an assertion of rights protected by the statute and a call for their protection."

[Still unanswered is this question: Whether the FLSA’s “filed any complaint” language includes complaints, oral or written, made by employee to his or her employer internally and not involving notice to at that time, or action by, a governmental agency.]

Constitutional law: First Amendment, blog post, matters of public concern, no extraordinary circumstances, “employee covenants and non-disclosure agreement”, “client names, addresses, and credit card numbers”, injunction denied

Illustrative; not controlling law. This case involved disclosure of information about persons listed in Cambridge Publishing’s Who’s Who publication. Harsharan Sethi was its Director of Management Information Systems. He was the suspected author of the blog at www.cambridgeregistrscam.com, which:

· indicated that subscribers to Who’s Who might be entitled to a full refund of their membership fees,

· suggested members file complaints with the District Attorney and Attorney General, and
· offered to provide information on management personnel, including “their backgrounds,” “their life styles,” and “their prior run ins with [the] IRS.”
Cambridge petitioned for an injunction to protect personal information, and after much activity in the state district court, the state appellate court ruled that the disclosures were protected by the First Amendment because they would be a matter of public concern. This is a complex case involving sensitive personal information and data, so reading the entire case is very important and also requires involvement of experienced, competent legal counsel in such a situation. Cambridge Who’s Who Publishing, Inc. v. Sethi, 009175/10, NYLJ 1201482619238, at *1 (Sup. Ct., Nassau Cty., 1/25/11); http://decisions.courts.state.ny.us/10JD/Nassau/decisions/INDEX/INDEX_new/BUCARIA/2011FEB/009175-10.pdf [enhanced lexis.com version].
Privacy: union request for employee contact information denied

Illustrative; not controlling law. Privacy was paramount in this situation: a union had requested that a California employer disclose an employee’s home telephone number and address without first advising the employee of the disclosure and having the employee’s permission. This decision is based on California law, but it illustrates an important point about privacy and disclosure concerns, so employers in other jurisdictions ought to seriously concern seeking legal advice before responding to such a request. County of Los Angeles v. Los Angeles County Employee Relations Committee, No. B217668 (CA. Ct.App.2nd Dist., Div 3, 2/24/11); 192 Cal. App. 4th 1409; 2011 Cal. App. LEXIS 209; http://scholar.google.com/scholar_case?case=11953095384640043249&q=County+of+Los+Angeles+v.+Los+Angeles+County+Employee+Relations+Committee,&hl=en&as_sdt=2,32&as_vis=1 [enhanced lexis.com version].

Title IX: intercollegiate athletics, equal athletic opportunity, sex discrimination, disparate impact, elimination of some university teams to comply with law, proportionality criteria, alternative methods considered, three-part test, statistical evidence

Illustrative; not controlling law. Though Title IX applies to educational institutions, some of the reasoning might be persuasive authority for other types of discrimination cases involving proportionality, disparate impact, etc. Because of its limited applicability outside of academic institutions and questionable persuasive authority, it is noted but not briefed here. Interested parties are referred to the case by these citations: Equity in Athletics Inc. v. Department of Educ., No. 10-1259 (4th Cir., 3/8/11); 2011 U.S. App. LEXIS 4493; http://pacer.ca4.uscourts.gov/opinion.pdf/101259.P.pdf [enhanced lexis.com version].
Class Action: arbitration, waiver, Stolt-Nielsen interpreted

Illustrative law and controlling law. For litigators, read the American Express case for illustrative law and Stolt-Nielsen for controlling law:

· In re American Express Merchants' Litigation, No. 06-1871-cv (2nd Cir., 3/8/11); 2011 U.S. App. LEXIS 4507; http://www.ca2.uscourts.gov/decisions/isysquery/1e97f0d4-ce60-4145-9e85-3925af5613c9/1/doc/06-1871_opn.pdf#xml=http://www.ca2.uscourts.gov/decisions/isysquery/1e97f0d4-ce60-4145-9e85-3925af5613c9/1/hilite/ [enhanced lexis.com version].

· Stolt-Nielsen S.A. v. AnimalFeeds Int'l Corp., No. 08-1198, ____ U.S. ____; 130 S. Ct. 1758 (2010) ; 176 L. Ed. 2d 605; 2010 U.S. LEXIS 3672; 2010-1 Trade Cas. (CCH) P76,982; 2010 AMC 913; 22 Fla. L. Weekly Fed. S 269; http://www.supremecourt.gov/opinions/09pdf/08-1198.pdf [enhanced lexis.com version].

Trade secrets: publicly available ingredients, secret status of source code not invalidated; pilfering, “Dynamic Expected Utility Model”, Goldman Sachs and Société Générale  
Illustrative; not controlling law. For litigators, read Decision Insights, Inc.  v. Sentia Group, Inc., No. 09-2300 (4th Cir., 3/15/11); 2011 U.S. App. LEXIS 5151; http://pacer.ca4.uscourts.gov/opinion.pdf/092300.U.pdf;  http://www.noncompetenews.com/file.axd?file=2011%2f3%2fDecision+Insights+v.+Sentia.pdf; [enhanced lexis.com version],
It’s the recipe, not the ingredients, that is protected.

NLRB: pre-discharge or post-discharge disparaging remarks – United States Supreme Court Jefferson Standard case, statements made after discharge, return to work issue, protected concerted activity, negative blog postings, disparate and discriminatory treatment, security access policy
Controlling law. Disparaging blog remarks made post-discharge were ruled to be illegal grounds under the National Labor Relations Act for his former employer to refuse to return him to work. It makes a difference if the comments were made before or after discharge in determining whether taking an adverse employment action may or may not be ruled discriminatory.

Stephens Media, LLC d/b/a Hawaii Tribune-Herald and Hawaii Newspaper Guild Local 39117, Communications Workers of America, AFL-CIO, 356 NLRB No 63, confirming order issued February 14, 2011; http://www.hawaii247.com/wp-content/uploads/2011/02/356_NLRB_63-Hawaii-Tribune-Herald.pdf [enhanced lexis.com version].

Two cases were involved, a 1953 U. S. Supreme court case and this recent one, which differ in when the derogatory statements were made.

Background:

The Supreme Court case of Labor Board v. Electrical Workers, No. 15, 346 U.S. 464 (1953), involved the administrative law decision of the National Labor Relations Board v. Local Union No. 1229:

Upon the facts of this case, the discharge of certain employees by their employer did not constitute an unfair labor practice within the meaning of §§ 8(a)(1) and 7 of the Taft-Hartley Act; their discharge was "for cause" within the meaning of § 10(c) of that Act, and the action of the Labor Board in not requiring their reinstatement is here sustained. Pp. 346 U. S. 465-478.

(a) In the circumstances of this case, in which the employer was an operator of a radio and television station, the distribution by the employees in question of handbills which made public a disparaging attack upon the quality of the employer's television broadcasts, but which had no discernible relation to a pending labor controversy, was adequate cause for the discharge of these employees. Pp. 346 U. S. 467-477.

(b) The fortuity of the coexistence of a labor dispute affords these employees no substantial defense. Pp. 346 U. S. 476-477.

(c) There is no occasion to remand this cause to the Board for further specificity of findings, for even if the employees' attack were treated as a concerted activity within § 7 of the Act, the means used by them in conducting the attack deprived them of the protection of that section when read in the light and context of the purpose of the Act. Pp. 346 U. S. 477-478.

Current case reasoning and ruling:

The difference for the NLRB between the two cases was that the disparaging remarks made by the employee in the recent case were made after he was fired, not before, i.e., not during his employment, as in the Jefferson Standard case. In Stephens Media, the critical issue for the NLRB was whether the employee’s post-discharge remarks could form the basis of a denial of reinstatement or could cut-off a claim for back pay. In deciding those remarks could not, the NLRB stated that, “[s]imply put, employees who are unlawfully fired . . . often say unkind things about their former employers [after the fact]”, and therefore, the NLRB ruled, employers who violate the law should not be permitted to escape a full remedy for the effects of their unlawful actions based on the fired employees’ “natural human reactions” to those adverse employment actions.
Protecting Trade Secrets Through Employee Surveillance: Risky Business: Computer Fraud & Abuse Act (CFAA); trade secrets; Electronic Communications Privacy Act (ECPA); Stored Communications Act 9SCA); Uniform Trade Secrets Act (UTSA)

Interesting and informative article of March 14, 2011 by Michael R. Greco, a partner in the Employee Defection & Trade Secrets Practice Group at Fisher & Phillips LLP. http://www.noncompetenews.com/post/2011/03/14/Trade-Secret-Protection-Through-Employee-Surveillance-Risky-Business.aspx
FMLA: Free DoL agency forms to help you avoid mistakes

Resources from the Department of Labor:

· Return to work ideas: http://www.dol.gov/odep/return-to-work/
· DoL official forms: http://www.dol.gov/whd/fmla/
Retaliation: “continuing violation” doctrine, timely filing, sexual harassment, hostile work environment, threats, humiliation, constructive discharge, emotional distress, jury verdict, proper instructions, verdict upheld

Controlling law. Two major points were made by this case: (1) the doctrine of “continuing violation” was extended from its application in hostile work environment cases to retaliation cases, and (2) the doctrine of “constructive” discharge was not only reaffirmed, the appellate court said it would not second guess the jury.

Continuing violation:

When deciding if a discrimination claim has been timely filed, NM courts distinguish between two types of discrimination:

1. A “discrete act” would be termination, failure to promote, denial of transfer, etc., that “take[s] place at an identifiable time.”

2. A hostile work environment claim “involve[s] repeated conduct over days or years”. Under the “continuing violation” doctrine, if a claimant files within 300 days of any instance of the alleged misconduct, then NM courts may allow evidence and consideration of all instances, even if they occurred over the course of several years.

Retaliation claims have differed from discrimination claims, and are a separate claim for relief.

Instead of having to prove discrimination, the claimant must prove:

1) he or she engaged in a protected activity, such as complaining of discrimination,

2) he or she suffered an adverse employment action, and

3) there is a causal connection between the two events.
The appellate court ruled the district court correctly applied the continuing violation doctrine and correctly instructed the jury on that theory of liability.
Constructive discharge verdict:

The constructive discharge theory of liability was reaffirmed, and the appellate court ruled that the jury had been fully and properly instructed on the applicable law, heard and weighed the evidence, and that there was substantial evidence to support its verdict of $94,653.93 for lost wages and $30,000 for emotional distress, and therefore it said it would not second guessing the decision of the jurors. Charles v. Regents of N.M. State Univ., (11/4/11); 2010-NMCA-133; 2010 N.M. App. LEXIS 133; 110 Fair Empl. Prac. Cas. (BNA) 1252; http://scholar.google.com/scholar_case?case=4510195608191118953&hl=en&as_sdt=2&as_vis=1&oi=scholarr [enhanced lexis.com version].

FLSA: overtime calculation, “regular rate” concept
Controlling law. The City of Albuquerque won this complex overtime pay case. Because of its complexity and very technical nature, it will not be briefed and a careful reading of all of the details is strongly recommended. A recurring theme throughout the opinion is the concept that the FLSA is a floor on wages rather than a supplement to them to be negotiated during collective bargaining. Chavez v. City of Albuquerque, Nos. 09-2274 & 09-2288 (10th Cir., 1/12/11); 2011 U.S. App 622; 630 F.3d 1300; 2011 U.S. App. LEXIS 622; 17 Wage & Hour Cas. 2d (BNA) 110; http://www.ca10.uscourts.gov/opinions/09/09-2274.pdf [enhanced lexis.com version].

Title VII: hostile work environment, insufficient evidence of discrimination, lack of proof of discriminatory animus, Title VII is not a “general civility code” 
Controlling law. Even if the Black employee of African origin felt insulted, suffered hurt feelings, or found some remarks offensive, the conduct was found not to “demonstrate either that any alleged harassment was sufficiently severe, pervasive or objectively offensive as to create an abusive working environment, or that he was harassed because of his race or national origin.” Nor did the employee show any discriminatory animus. As courts have stated many time over the years, Title VII is not a general civility code. Musungayi v. Whirlpool Corp., No. 10-5060 (10th Cir., 11/4/10); 2010 U.S. App. LEXIS 22946; http://www.ca10.uscourts.gov/opinions/10/10-5060.pdf [enhanced lexis.com version].

ADEA: insufficient evidence of discrimination, failure to show replaced by  younger person
Controlling law. For 26 years Theresa Kosak worked as a financial counselor in the patient access department of the St. Mary-Corwin Medical Center, owner and operator of Catholic Health Initiatives of Colorado. Leah Willey became director of the department in February of 2007, and within a week she began receiving complaints about Kosak. Her investigation included speaking to current and former employees and physicians, plus holding a meeting with Kosak. Based on the results of the investigation Kosak was fired. Her replacement was the same age, 49. Summary judgment was granted in favor of the employer and affirmed on appeal. Usually, an age claim requires a showing of replacement by a younger worker, though if there are “extraordinary circumstances”. With this in mind, in a footnote in the opinion the court observed:

. . . evidence, circumstantial or direct, from which a fact-finder might reasonably conclude that the employer intended to discriminate in reaching the decision at issue” or that the employer treated the plaintiff “less favorably than younger employees.” Id. While a reduction-in-force is the most obvious example of the need for a different formulation of the fourth element of a prima facie claim, there may be other circumstances that similarly require the reformulation of that element. 

Kosak v. Catholic Health Initiatives of Colo., No. 09-1526 (10th Cir., 10/28/11); 2010 U.S. App. LEXIS 22349; 110 Fair Empl. Prac. Cas. (BNA) 1141; http://www.ca10.uscourts.gov/opinions/09/09-1526.pdf [enhanced lexis.com version].

Electronic records: electronically stored information (ESI), forensic evidence, preservation of data and records relevant to claim, spoliation, court sanctions, adverse ruling, federal Stored Communications Act, and much more

Illustrative; not controlling law. Several federal laws and numerous state laws affect ESI, and failure to comply with them can result in serious consequences for employers. One chilling example is the possibility that could result is an adverse jury instruction. If an employer failed to preserve evidence, or even worse, destroyed it, one consequence could be a jury instruction that the jurors may assume the missing ESI was unfavorable to the employer.

Reading this Pure Power Boot Camp case and conferring with legal counsel about preserving ESI could well prevent penalties and adverse rulings by taking steps well before litigation might arise. The same applies to being very cautious about deciding whether you may lawfully access an employee’s personal e-mails. Further, employers need to check their policies about computer usage (you do have them, don’t you?) to ensure they are current and clearly stated, e.g., employees should not expect that their use of company computers will be considered private -including all Internet activity and, specifically, web-based e-mail accounts to the extent they are accessed via the employer’s computer. Pure Power Boot Camp, Inc. v. Warrior Fitness Boot Camp, LLC, No. No. 08 Civ. 4810 (THK) (S.D.N.Y., 12/22/10); http://scholar.google.com/scholar_case?case=7281027527677082985&q=Pure+Power+Boot+Camp,+Inc.+v.+Warrior+Fitness+Boot+Camp,+LLC,&hl=en&as_sdt=2,32&as_vis=1 [enhanced lexis.com version].

In this case, two employees were in the process of opening a fitness center that would compete with the company they were then working for. One of the employees quit and the other was fired, and following that the employer accessed and printed emails from the fired employee’s web-based e-mail accounts. The employer claimed that the employee had saved his username and password to the employer’s computer system, though this was a disputed contention. Litigation followed:
· The employer filed suit in New York state court to enforce a non-compete agreement and prevent the employees from opening their competing business.

· The state court denied his request for an injunction.

· The employees removed the case to federal court and counterclaimed against the employer based on the allegedly improper access of their e-mails.
· The federal court granted the motion of the employees to return all e-mails and prohibit their use in the case.

Prohibiting use of the e-mails was based on its finding that accessing the employee’s emails violated the Stored Communications Act (SCA), which prohibits, among other things, unauthorized access of e-mail correspondence that has been saved or stored once sent.

Damages of $4,000 were awarded to the employees. Even worse, it turned out the e-mails were on the employer’s business computers as well as the username and password to access them, and those e-mails supported the employer’s claim that the employees had been preparing to compete during their employment and had gone on to open a competing business.
[Ouch! Lesson: Be very cautious about accessing employee electronic communications and sites.]
ADA/Rehabilitation Act: requirement of note from physician after sick leave or restricted duty, nature of illness, capable of returning to duty, constitutional right to privacy, summary judgment in favor of employer

Illustrative; not controlling law. The City of Columbus, Ohio, required by one of its directives that employees returning from work must provide to their immediate supervisor a note from their physician stating the nature of their illness and whether the employee is capable of retuning to duty. Employees sued based on allegations of violation of federal disability laws and violation rights of privacy. The 6th Circuit Court of Appeals reversed the summary judgment in favor of the employees and nullified the injunction issued against the city. Lee v. City of Columbus, Ohio, No. 09-3899 (6th Cir. Feb. 23, 2011); 2011 U.S. App. LEXIS 3508; 2011 FED App. 0058P (6th Cir.); http://www.ca6.uscourts.gov/opinions.pdf/11a0058p-06.pdf  [enhanced lexis.com version].

ADA/Federal Rehabilitation Act
These two acts are closely related and the Rehabilitation Act applies to any program or activity receiving federal money. The appellate court stated that though the Rehabilitation Act addresses the confidentiality of medical records, it does so only in the context of pre-employment examinations, and the ADA’s limitations on the disclosure of medical information are incorporated by reference into the Rehabilitation Act. However, an important point is the significant difference between the two statutes: the ADA prohibits discrimination “because of” a disability, while the Rehabilitation Act only prohibits discrimination “solely on the basis of” a disability. Accordingly, an employer who makes a decision because of an employee’s disability does not violate the Rehabilitation Act if the disability is not the sole reason for the decision. The court said:
The mere fact that an employer, pursuant to a sick leave policy, requests a general diagnosis that may tend to lead to information about disabilities falls far short of the requisite proof that the employer is discriminating solely on the basis of disability.

Remembering this distinction will be important for employers when dealing with this kind of situation and when creating policies relating to return from sick leave. The opinion discusses some of this in detail, so read the case so you don’t miss anything of value.

Constitutional right to privacy

No violation was found by the appellate court. The Sixth Circuit “has developed and applied [an] approach to assessing informational privacy claims” that requires plaintiffs to show “the asserted privacy interest implicates a fundamental right”, and it has recognized an “informational privacy interest of constitutional dimension in only two instances: (1) where the release of personal information could lead to bodily harm, and (2) where the information released was of a sexual, personal, and humiliating nature.”  Determining the present case did not implicate either of these instances, the Court held there is no “informational-privacy concern of a constitutional dimension.”
Comment on this case by the lawyers of Jackson Lewis cautions that consideration needs to be given to possible violation of the Genetic Information Nondiscrimination Act (GINA), and that article can be found at http://www.jacksonlewis.com/resources.php?NewsID=3562. Jackson Lewis is a regular contributor to the Employment Law Information Network at the URL link show in the box at the top of this database.
ADA: drug testing, one-strike rule, no ADA violation, disparate impact, no ADA discrimination
Illustrative; not controlling law. This is a case to be aware of, but perhaps not rely on. Whether this case might provide persuasive authority in other jurisdictions is questionable, plus it was a 2-1 decision with a credible dissenting opinion, so proceed with caution.

Under the policy of the Pacific Maritime Association, testing positive for drugs or alcohol can result in being forever barred from consideration for employment. Thus, this rule gives no leeway for possible rehabilitation, and it amounts to a ban for life on a type of employment. 

In affirming summary judgment for the employer, this 9th Circuit opinion stated (1) the one-strike rule applies to anyone who fails a drug/alcohol test, not just addicts or recovering addicts, and (2) the employer also had no knowledge that the applicant was a recovering addict, only that he previously had failed the test. The dissenting judge noted that the applicant ought to have been allowed to try his disparate impact claim of the effect on recovering alcoholics or drug abusers. However, the applicant did not support that argument with statistical proof and, thus, the court did not allow his claim to proceed. Lopez v. Pacific Maritime Association, No. 09-55698 (9th Cir., 3/2/11); 2011 U.S. App. LEXIS 3923; http://www.ca9.uscourts.gov/datastore/opinions/2011/03/02/09-55698.pdf [enhanced lexis.com version].

USERRA: decisionmaker, influence with or over, “cat’s paw” doctrine
Controlling law, plus probable extension of the reasoning to other cases, such as those involving Title VII and other discrimination laws. The legal point is the nature and extent of the “cat’s paw” legal doctrine *.

Staub v. Proctor Hospital, No. 09–400. ____ U.S. ____ (USSC, 3/1/11); 31 S. Ct. 497; 178 L. Ed. 2d 284; 2010 U.S. LEXIS 8000; 79 U.S.L.W. 3226; http://www.supremecourt.gov/opinions/10pdf/09-400.pdf [enhanced lexis.com version].

In this unanimous decision the U.S. Supreme Court held that an employer may be liable under the Uniformed Services Employment and Reemployment Rights Act (USERRA) when the discriminatory actions of an employee who doesn’t make employment decisions influences an adverse employment action decision made by another employee who is authorized to take that action (i.e., the “decisionmaker”). The Court noted that

. . .if a supervisor performs an act motivated by antimilitary animus that is intended by the supervisor to cause an adverse employment action, and if that act is a proximate cause of the ultimate employment action, then the employer is liable under USERRA.

The cat’s paw doctrine appears in many cases, so it seems likely that the ruling in Staub will be applied many other discrimination cases in the future.  Justice Scalia noted:

The statute [USERRA] is very similar to Title VII, which prohibits employment discrimination “because of . . . race, color, religion, sex, or national origin” and states that such discrimination is established when one of those factors “was a motivating factor for any employment practice, even though other factors also motivated the practice.” 42 U.S.C. §§2000e–2(a), (m) (Slip Opinion, page 5).

Here are facts noted by the Court as important:

· Staub’s supervisors acted within the scope of their employment when they took the actions that allegedly caused the decision-making manager to fire Staub;

· there was evidence that the supervisors’ actions were motivated by their hostility toward his military service;

· there was evidence that the supervisors’ actions played a role in the decisionmaker’s decision to fire Staub; and

· there was evidence that the supervisors’ intention was to get Staub fired.

Read the entire case for all of the factual and legal details.

[Note: Best practices probably require that terminations ought to be for cause based on adequately documented efforts of warning and counseling for deficient performance by an employee, or of misconduct clearly necessitating immediate dismissal. As a practical matter these days relying “at-will” employment status can be of little or no value when taking an adverse employment action. And this may also be the case when conducting investigations.

[* See Aesop’s fable: http://mythfolklore.net/aesopica/milowinter/61.htm] 
Technology: stolen computer contained sensitive encrypted employee data, employer provided protection to employees, fear of losses, no losses, facing a “credible threat of harm”, standing to sue

Illustrative; not controlling law. Is the possibility of something bad happening a sufficient basis for a court to find that a plaintiff has standing (sufficient legal cause) to sue? Maybe. This decision is not controlling law in our jurisdiction, but it might be persuasive authority if a similar situation arose here. Accordingly, it is essential to have strong security of sensitive employee information and the hardware on which it is stored.

Krottner v. Starbucks Corp., No. 09-35823, No. 09-35824 (9th Cir., Dec. 14, 2010); 2010 U.S. App. LEXIS 26795; 31 I.E.R. Cas. (BNA) 1123; http://www.ca9.uscourts.gov/datastore/opinions/2010/12/14/09-35823.pdf [enhanced lexis.com version].

Quoting from the 9th Circuit Court of Appeals opinion:

On October 29, 2008, someone stole a laptop from Starbucks. The laptop contained the unencrypted names, addresses, and social security numbers of approximately 97,000 Starbucks employees. 

On November 19, 2008, Starbucks sent a letter to Plaintiffs-Appellants and other affected employees alerting them to the theft and stating that Starbucks had “no indication that the private information has been misused.” Nonetheless, the letter continued, 

As a precaution, we ask that you monitor your financial accounts carefully for suspicious activity and take appropriate steps to protect yourself against 20060 KROTTNER v. STARBUCKS CORPORATION potential identity theft. To assist you in protecting this effort [sic], Starbucks has partnered with Equifax to offer, at no cost to you, credit watch services for the next year. 

Krottner and Shamasa allege that after receiving the letter, they enrolled in the free credit watch services that Starbucks offered. Krottner alleges that she “has been extra vigilant about watching her banking and 401(k) accounts,” spending a “substantial amount of time doing so,” and will pay out-of pocket for credit monitoring services once the free service expires. Lalli alleges that he “has spent and continues to spend substantial amounts of time checking his 401(k) and bank accounts,” has placed fraud alerts on his credit cards, and “has generalized anxiety and stress regarding the situation.” Shamasa alleges that his bank notified him in December 2008 that someone had attempted to open a new account using his social security number. The bank closed the account, and Shamasa does not allege that he suffered any financial loss. 

-Appellants filed two nearly identical putative class action complaints against Starbucks, alleging negligence and breach of implied contract. On August 14, 2009, the district court granted Starbucks’s motion to dismiss, holding that Plaintiffs-Appellants have standing under Article III but had failed to allege a cognizable injury under Washington law. Plaintiffs-Appellants appealed, and we have jurisdiction under 28 U.S.C. § 1291. 

Plaintiffs-Appellants Laura Krottner, Ishaya Shamasa, and Joseph Lalli appeal the district court’s dismissal of their negligence and breach of contract claims against Starbucks Corporation. Plaintiffs-Appellants are current or former Starbucks employees whose names, addresses, and social security numbers were stored on a laptop that was stolen from Starbucks. Their complaints allege that, in failing to protect Plaintiffs- Appellants’ personal data, Starbucks acted negligently and breached an implied contract under Washington law. 
* * *

Affirming the district court, we hold that Plaintiffs- Appellants, whose personal information has been stolen but not misused, have suffered an injury sufficient to confer standing under Article III, Section 2 of the U.S. Constitution. We affirm the dismissal of their state-law claims in a memorandum disposition filed contemporaneously with this opinion. 

FMLA: unclear, vague or ambiguous request, regulations and duty to inquire for clarification, employee’s failure to reply to legitimate inquiries, claim dismissed

Illustrative; not controlling law. What is the difference between diligent required inquiry and pestering calls? Preventing FMLA claims is essential, and adequate training can help avoid problems and expensive litigation. This case might be one more illustrative situation to include in your FMLA training of everyone in your company or agency.

Righi v. SMC Corporation of America, No. 09-1775 (7th Cir., 2/14/11): 2011 U.S. App. LEXIS 2822; http://www.ca7.uscourts.gov/tmp/5S0L32CP.pdf [enhanced lexis.com version].
Differences: Why and how are the calls being made?

· A week or so ago the case of Terwilliger v. Howard Memorial Hospital ruled that weekly phone calls by the employee’s supervisor asking when the maintenance would return to work from her FMLA leave might be found by a jury to have interfered with her FMLA rights, and so the employer lost its summary judgment motion and had to proceed to jury trial.
· The Righi case involves a company that repeatedly called its employee to inquire if he was actually asking for FMLA leave.
What’s the difference?
Facts in Righi:

· This SMC Corp. salesman was his mother’s primary caretaker for his mother.

· She suffered complications from diabetes.

· He often took FMLA leave to care for her.

· On the occasion in question his mother had accidentally overdosed on her medication.
· He was scheduled to attend a two-week training session in Indianapolis from July 9 through July 21, 2006.

· On July 11, during  at the session, he  received a phone call informing him that his mother had gone into a diabetic coma.

· Righi told a co-worker that he was leaving to return home, and he asked the co-worker to pass along the information.

· Driving home took four hours, and by then his mother had stabilized.

· At no time that day did Righi contact King, his sales manager, although King made numerous unanswered calls to Righi’s cell phone, which had been switched off.

· After leaving work mid-shift on July 11, he sent an unclear e-mail to King the morning of July 12, stating:

· I need the next couple days off to make arrangements in an intermediate care facility for my Mother. . . . I do have the vacation time, or I could apply for the family care act, which I do not want to do at this time.

· I hope you can understand my situation and approve this emergency time off. I will be very busy the next couple of days . . . so I might be slow getting back to you.

· When King received that email he made numerous attempts to contact Righi over the following seven days, which was well over ten times during that period. He even left a message with Righi’s roommate that Righi needed to call him.
· On July 19, Righi finally returned his calls, admitting that he turned off his cell phone for a week.

· Subsequently, Righi was terminated for being absent for more than two days in violation of company policy and FMLA regulations.

Righi sued SMC, alleging it had interfered with his right to take FMLA leave, and he lost.

Court’s reasoning and ruling: If an employee's request for medical leave is vague or is unclear, the Family and Medical Leave Act regulations, 29 C.F.R. 825.303(b) requires the employer to question the employee further to determine whether the absence potentially qualifies under the FMLA.  When the employee fails to respond to these reasonable inquiries, the employee may lose the right to FMLA protection. Thus, the employers action required by FMLA regulations was not interference, and the employee’s failure to respond or stay in touch in violation of company policy was valid ground for terminating his employment because he made "no effort whatsoever" to keep SMC apprised of his fluid situation and was absent and out of touch with his supervisor for more than a week.
FMLA, ADA: addiction treatment, substance abuse, differentiate between abuse and treatment

Illustrative; not controlling law. Differentiating between substance abuse and treatment for that condition can be difficult, so employers need to carefully examine and analyze leave, absence and tardiness related to this problem. Consider these factors:

· Absence because of the employee's use of the substance, rather than absence for treatment, does not qualify for FMLA leave. 19 C.F.R. § 825.119(a) – for example is it the behavior or the condition, such as off work because of these possibilities:

· in scheduled treatment,

· in emergency relapse treatment, or

· too drunk to come to work.
· Employers need to pay attention how they communicate with or to the employee about how much leave there may be or not be under FMLA.

· If corrective action or adverse employment action may be necessary in such a situation, i.e., the employer must be consistent, and a practice of warning, counseling and documenting ought to proceed any adverse employment action, especially if it is termination. Being lax and then firing in impatience can be costly.

 Read this Texas case for the details and think critically about how things could have been handled better and how you would handle future situations in your workplace. Picarazzi v. John Crane, Inc., No. 2:10-cv-00063 (U.S.D.C. Corpus Christi Div., 02/07/11); http://scholar.google.com/scholar_case?case=2504265269094948652&hl=en&as_sdt=2&as_vis=1&oi=scholarr; http://op.bna.com/dlrcases.nsf/id/jaca-8dvpld/$File/Picarazzi.pdf [enhanced lexis.com version].

FMLA: too frequent contact by employer, possible pressure, possible interference with leave rights; additional complicating factors

Illustrative; not controlling law. There difference between having a leave policy that requires an employee to call in regularly when off on leave, and calling an employee too often to ask when he or she anticipates returning. On the one hand the FMLA provides eligible employees with up to 12 weeks of unpaid leave for qualifying conditions, but on the other hand it prohibits employers from interfering with an employee’s rights under the Act, and under FMLA regulations, interference includes “discouraging” an employee from using FMLA leave. Balancing an employee’s leave rights with an employer’s concern with when an employee might return is difficult because an employer is concerned with keeping the operation functioning well. One consideration might have to do with how critical the person on leave is to the operation, e.g.,  someone in a routine position and a major player who fits the “key person” exception in the FMLA [http://www.ppspublishers.com/ez/html/100207txtb.html].

In this federal district court case in western Arkansas weekly phones calls to a maintenance worker by her immediate supervisor allegedly caused the employee to feel that she was being pressured to return to work and that her job was in jeopardy. Complicating this situation further was the employer’s activity in dealing with a theft problem that the employee may have been implicated in. At trial the issue will be whether the nature and frequency of the weekly phone calls amounted to interference with FMLA leave. Terwilliger v. Howard Memorial Hospital, No. 09-CV-4055 (WDAK, 1/27/11); http://scholar.google.com/scholar_case?case=12749087681111817538&q=Terwilliger+v.+Howard+Memorial+Hospital&hl=en&as_sdt=2,32&as_vis=1 [enhanced lexis.com version].

Title VII: hostile work environment, evidence, severe or pervasive, McDonnell Douglas test; retaliation, legitimate non-discriminatory reason for adverse employment action

Controlling law. This case is cited for its comprehensive review of the applicable legal theories and definitions, which are conveniently located in one place. The facts are numerous and detailed and can be read in the full opinion linked below. Here is the appellate court’s recitation of the applicable law [set forth in portions edited for ease of readability – full legal citations available in the unedited opinion]:

III.

"Sexual harassment is actionable under a hostile work environment theory when the harassing conduct is sufficiently severe or pervasive to alter the conditions of the victim's employment and create an abusive working environment." * * * This is true regardless of whether the environment is created by a fellow employee or nonemployee, such as a customer, because "the employer ultimately controls the conditions of the work environment."

In cases where a plaintiff claims harassment by a nonemployee, we apply a negligence theory.      * * *  "The negligence analysis can be divided into two separate inquiries, looking first, into the employer's actual * * * or constructive knowledge of harassment, and second, into the adequacy of the employer's remedial and preventative responses."

"With regard to knowledge, a plaintiff may prove actual knowledge based on her reports of harassment to management-level employees or constructive knowledge based on the pervasiveness of the sexual hostility within the working environment."

There is "no bright-line rule for measuring the [adequacy] of an employer's response." Instead, we look at "whether the response was reasonable under the circumstances." * * * "Key factors in that determination are the promptness and effectiveness of any action." * * * Because "[i]t is not always possible for an employer to completely eliminate offensive behavior, . . . the effectiveness inquiry looks not to whether offensive behavior actually ceased but to whether the remedial and preventative action was reasonably calculated to end the harassment

IV.

In cases where a Title VII plaintiff relies on indirect or circumstantial evidence to prove retaliation, we examine the claim under the burden-shifting framework set forth in McDonnell Douglas Corp. v. Green. * * * Under this framework, the plaintiff carries the initial burden of establishing a prima facie case, which requires her to "demonstrate (1) that [s]he engaged in protected opposition to discrimination, (2) that a reasonable employee would have found the challenged action materially adverse, and (3) that a causal connection existed between the protected activity and the materially adverse action." * * * Once a plaintiff meets her initial burden, the burden shifts to the employer to articulate a legitimate, non-discriminatory reason for the adverse action. If the defendant makes this showing, the burden shifts back to the plaintiff to demonstrate the proffered explanation is pretext.

Aguiar v. Bartlesville Care Center, No. 10-5002 (10th Cir., 1/28/11); 2011  U.S. App. LEXIS 1804; http://www.ca10.uscourts.gov/opinions/10/10-5002.pdf [enhanced lexis.com version].

Title VII: hostile work environment defined

Controlling law. This case is cited for a review of the definition a hostile work environment:     * * *  "a plaintiff must show that a rational jury could find that the workplace is permeated with discriminatory intimidation, ridicule, and insult, that is sufficiently severe or pervasive to alter the conditions of the victim's employment and create an abusive working environment." Shaw v. Tulsa Dynaspan Arrow Concrete, No. 10-5066 (10th Cir., 1/28/11); 2011 U.S. App. LEXIS 1867; http://www.ca10.uscourts.gov/opinions/10/10-5066.pdf [enhanced lexis.com version].

FMLA: validity of medical certification, reasonable doubt, alleged faith healing vacation; summary judgment for the employer affirmed
Illustrative; not controlling law. What is valid FMLA medical leave, and what may an employer do to obtain other certification information in a questionable situation?

· Validity: The employer questioned the validity of the employee’s seven-week trip to the Philippines with her husband, who was suffering from multiple health problems. During their trip they visited family and friends, attended mass and met with officials of the Catholic Church. The First Circuit Court of Appeals ruled that this was not medical care for the employee’s husband within the meaning of the FMLA, and thus concluded that the employer did not violate the FMLA by terminating the employee for taking unapproved leave.
· Certification: As to the basis for that decision, the court ruled that it was not an FMLA violation for the employer to question the medical certification under these circumstances. When faced with a questionable medical certification purporting to support the type and need to care for a family member, an employer is authorized to request the employee to submit a second medical certification from the health provider who was treating the family member and was more familiar with the potential need for medical leave.
In this case the employer’s actions were held not to be violations of the FMLA. Tayag v. Lahey Clinic Hosp., Inc., No. 10-1169 (1st Cir., 1/27/11); 2011 U.S. App. LEXIS 1697; [typographical corrections to the following initial opinion] http://www.ca1.uscourts.gov/cgi-bin/getopn.pl?OPINION=10-1169E.01A; [original PDF opinion with typographical errors] http://www.ca1.uscourts.gov/cgi-bin/getopn.pl?OPINION=10-1169P.01A [enhanced lexis.com version].

NLRA: union, “protected concerted activity”, only one employee involved

Controlling law. The National Labor Relations Act covers all employees - unionized or non-unionized - and grants them the right to engage in protected concerted activity concerning matters of the terms and conditions of employment, such as they talk with each other about their wages, hours and working conditions, and an employer may not discipline or discriminate against employees who engage in such discussions.
In this case, one employee was fired after complaining to her supervisor about a perceived wage disparity, which she had not discussed the issue with fellow employees. The common interpretation of “concerted activity” has been activity engaged in by two or more people, and that was the reasoning of the Administrative Law Judge (ALJ) in ruling that the employer did not violate the NLRA because the employee had not discussed the wage issue with her co-workers and thus had not engaged in protected concerted activity. However, The National Labor Relations Board reversed the ALJ and ruled that Parexel fired the employee as a “preemptive strike” in order to prevent her from discussing the wage issue with her co-workers. As the NLRB explained:

    It is beyond dispute that an employer violates Section 8(a)(1) by threatening to terminate an employee in order to prevent her from exercising her Section 7 rights, for example, by discussing wages with co-workers. It follows that an employer similarly violates Section 8(a)(1) by simply terminating the employee in order to be certain that she does not exercise her Section 7 rights. Indeed, the Board has often held that an employer violates the Act when it acts to prevent future protected activity. (footnote omitted)

Whether this NLRB ruling will stand up if challenged in court remains to be seen. For the time being, though, it is a ruling to be aware of and comply with. Parexel International, LLC, 356 NLRB No. 82 (2011); http://www.nlrb.gov/shared_files/Board%20Decisions/356/v35682.pdf [enhanced lexis.com version].

Title VII: discrimination, race, age, three-step evidentiary proof; retaliation 

Controlling law. This former employee’s case failed in both the trial court and the 10th Circuit Court of Appeals. Altus Gardner, male African-American had serious performance deficiencies that were found to be the reason for his resignation, not racial discrimination. His retaliation claim also failed.

Gardner v. Sears Holding Corp., No.10-5017 (10th Cir., 10/15/10; not officially published by the court); 2010 U.S. App. LEXIS 21315; http://www.ca10.uscourts.gov/opinions/10/10-5017.pdf [enhanced lexis.com version].

Discrimination:

Three evidentiary steps are required in this type of discrimination claim:

1) the employee must establish an initial prima facie case that as an employee within a statutorily protected class he was treated differently from “similarly situated” employees, and then

2) the employer would need to show it had a legitimate, non-discriminatory reason for its adverse employment action(s), and if it did, then

3) the employee must then prove that reason was merely a pretext for discrimination.

His race claim failed because evidence showed his store received negative performance reviews [employer’s valid business reason], whereas store managed by non-African-Americans did not. Similarly, his age discrimination claim failed for the lack of similar proof of age bias. The appellate court noted that even if he had proved a prima facie case, the employer’s evidence of poor performance was sufficient.

Retaliation:

His proof also failed here because even if he had proved a prima facie case, he failed to show that Kmart’s non-discriminatory explanations for its actions was not legitimate, i.e., there were valid negative performance evaluations.

Title VII: discrimination, race, untimely filing, intake questionnaire; retaliation; minimal acts, minor annoyances, petty slights 

Controlling law. Proof of racial discrimination failed, as did proof of retaliation.

Riley v. Tulsa County Juvenile Bureau, ex. Rel. Tulsa County Bd. of Comm’rs, No. 10-5038 (10th Cir., 11/30/10; not officially published by the court); 2010 U.S. App. LEXIS 24547; http://www.ca10.uscourts.gov/opinions/10/10-5038.pdf [enhanced lexis.com version].

Untimely discrimination claim:

The worker failed to file most of his claims within the 300 day filing requirement. His one remaining claim was without merit because it was based on action taken after he had resigned, and thus was not a basis for his resignation. Further, opposition to his unemployment compensation claim was not protected by Title VII because any alleged conduct of his supervisor in the unemployment hearing process did not affect either his employment or alter the conditions of his workplace [because he was no longer there], and thus was outside of Title VII’s scope of matters within the workplace [an important distinction].

Retaliation:

Here his evidence consisted of a delay in reimbursing his mileage claim. That claim  was initially rejected because it was on the wrong form, but it was soon approved. This was found to be a petty slight or minor annoyance that did not rise to the level of a serious retaliation contemplated to be covered by Title VII’s anti-retaliation provisions.

WARN Act: mass layoff, 60-day notice, reasonable calculation, definitions, “employment loss”, exceptions, employees who have left

Illustrative; not controlling law. The Worker Adjustment and Retraining Notification Act (WARN) was enacted to provide employees of a possible mass layoff in order to allow them time to look for other work, etc. WARN and its regulations contain so many exceptions and special definitions regarding who is an employee, who counts as a layoff, etc., that employers definitely need to seek expert legal advice if a business is possibly facing a large layoff or closing. In this case the main issues were whether (1) 50 or more employees were involved and (2) how to count the 60 days required advance notice. The notice stated an anticipated shutdown date of October 7, and the employer argued that by that date all the employees had left employment after being told the business is going to shut down. The ruling of the 9th Circuit Court of Appeals was that when employees leave employment after being told the business is going to shut down, that is not a "voluntary departure" exception to the "employment loss" definition. Whether this case provides persuasive authority and reasoning for other jurisdictions is arguable and uncertain, so take this notice that employers need to confer with legal counsel if a large shutdown is a possibility. Collins v. Gee West Seattle LLC, No. 09-36110 (9th Cir., 1/21/11); 2011 U.S. App. LEXIS 1169; http://www.ca9.uscourts.gov/datastore/opinions/2011/01/21/09-36110.pdf [enhanced lexis.com version].

Title VII; third-party claim retaliation allowed

Controlling law: The United States Supreme Court allowed a third-party retaliation claim to be brought by the fiancé of a woman who filed a gender discrimination claim with the EEOC. The retaliation was against him, termination of his employment, and he filed for violation of the anti-retaliation provisions of Title VII. Both the trial court and the Sixth Circuit Court of Appeals dismissed his lawsuit on the grounds that it was not based on a legally recognized theory of law.

Thompson v. North American Stainless, LP, No. 09-291, ____U.S. ____, (6/29/10, but published 1/24/11); 130 S. Ct. 3542; 177 L. Ed. 2d 1121; 2010 U.S. LEXIS 5525; 79 U.S.L.W. 3007; http://www.supremecourt.gov/opinions/10pdf/09-291.pdf [enhanced lexis.com version].

Here is the analysis of the Justices:

1. Does Title VII prohibit an employer from retaliating against an employee based on the employee's close association with an individual who engaged in protected activity? Yes,  The Court reasoned if Thompson's claims were true, termination of his employment violated Title VII because "Title VII's antiretaliation provision prohibits any employer action that 'well might have dissuaded a reasonable worker from making or supporting a charge of discrimination.'" Further, the Court noted that it thought it was "obvious that a reasonable worker might be dissuaded from engaging in protected activity if she knew that her fiancé would be fired."

2. Next, if so, could Thompson could sue NAS for retaliation under Title VII, and it concluded that Thompson fell within the "zone of interests protected by Title VII" because the statute is supposed to protect employees from employers' unlawful actions. The Court went on to state that if the facts alleged by Thompson were true, injuring him was NAS' intended means of harming his fiancée.

The Roberts court tends to rule narrowly, i.e., not announcing law unnecessary to decide the strict issues before it. Thus it didn't "identify a fixed class of relationships for which third-party reprisals are unlawful." Nonetheless, the Court did say that firing an employee's close family member as a means of retaliation would most likely be unlawful. 
Public Sector: contract employees, background checks, extent of inquiry regarding drug treatment or counseling and other negative "general behavior or conduct" information
Controlling law. Employees of the federal government are protected by rights granted in the United States Constitution and Amendments. Issues arise relating to the balance between the privacy rights of its employees and the right of the government’s interests in managing its workforce. The Court avoided discussing or answering the interesting issue of whether the information was actually protected by a Constitutional right to privacy. Rather, it recognized the precedent of thirty years that created a broad Constitutional interest in avoiding disclosure of personal matters, but it declined to limit, expand or even address the contours of that right.

Caution: As a matter of good business practice, it is essential for employers to carefully protect all such information in order to fully respect the privacy rights of employees.

NASA, No. 09-530 ____ U.S. ____ (2010); 130 S. Ct. 1755; 176 L. Ed. 2d 211; 2010 U.S. LEXIS 2298; 78 U.S.L.W. 3521; http://www.supremecourt.gov/opinions/10pdf/09-530.pdf [enhanced lexis.com version].

In this case certain low-risk employees of the Jet Propulsion Laboratory in Pasadena, CA, questioned the extent to which NASA could inquire into behavioral information. That process was the same background investigation that it requires of its civil service employees, and challenges were made by the low-level employees as violating their privacy:

· Form, SF-85, requested residential, educational, employment, and military histories; the names of three references that "know you well"; and whether the applicant has used, possessed, supplied or manufactured illegal drugs.

· Any applicants who answered "yes" to the drug-related questions were then asked to provide information regarding the types of substances, the nature of the activity, and any other details relating to their involvement with illegal drugs, including treatment or counseling received.

· After completing SF-85, the government ran the employee's information through FBI and other federal-agency databases.

· The government also sent an inquiry, Form 42, to each of the employee's references and former landlords requesting any adverse information about "honesty or trustworthiness," "violations of the law," "financial integrity," "abuse of alcohol or drugs," "mental or emotional stability," "general behavior or conduct," and "other matters" that may have a bearing on the applicant's suitability for employment at a federal facility.
In ruling that this inquiry process was reasonable, the United States Supreme Court stated that when the government acts as an employer, it has more discretion to deal with citizen employees because of its interest in the security of its facilities, managing its internal operations, and employing a competent, reliable workforce to carry out its business.
Concerning questions about drug treatment or counseling, those are viewed in the context as a follow-up question to separate illegal-drug users who are taking steps to address and overcome their problems from those who are not.
As to the open-ended inquires into the employee's general behavior or conduct, those were found to be reasonably aimed at identifying capable employees who will faithfully conduct the government's business. Also, the Court noted such inquires are commonplace in the private sector and for the government's civil service employees.

Finally, the Court recognized that the collected information is protected by The Privacy Act, which requires written consent before the government may disclose an individual's records and imposes criminal liability for willful disclosures. This protection would allay any privacy concerns on behalf of the employees.
Evidence: attorney-client privilege, waiver; use of company computer rather than personal computer

Illustrative; not controlling law. The California courts found that the employee had waiver her protection of attorney-client privilege when she used the company computer rather than her own to communicate with her attorney. The trial court held that Holmes waived the privilege because she used company email, and there were clear policies explaining the company's right to monitor email, and the court of appeal agreed:

Although a communication between persons in an attorney-client relationship "does not lose its privileged character for the sole reason that it is communicated by electronic means or because persons involved in the delivery, facilitation, or storage of electronic communication may have access to the content of the communication" (§ 917, subd. (b)), this does not mean that an electronic communication is privileged (1) when the electronic means used belongs to the defendant; (2) the defendant has advised the plaintiff that communications using electronic means are not private, may be monitored, and may be used only for business purposes; and (3) the plaintiff is aware of and agrees to these conditions. A communication under these circumstances is not a “„confidential communication between client and lawyer‟” within the meaning of section 952 because it is not transmitted “by a means which, so far as the client is aware, discloses the information to no third persons other than those who are present to further the interest of the client in the consultation . . . .” (Ibid.)

    When Holmes e-mailed her attorney, she did not use her home computer to which some unknown persons involved in the delivery, facilitation, or storage may have access. Had she done so, that would have been a privileged communication unless Holmes allowed others to have access to her e-mails and disclosed their content. Instead, she used defendants‟ computer, after being expressly advised this was a means that was not private and was accessible by Petrovich, the very person about whom Holmes contacted her lawyer and whom Holmes sued. This is akin to consulting her attorney in one of defendants‟ conference rooms, in a loud voice, with the door open, yet unreasonably expecting that the conversation overheard by Petrovich would be privileged.

Holmes v. Petrovich Development Company, LLC; C059133 (3rd App. Div.; 1/13/11); 2011 Cal. App. LEXIS 33; http://www.courtinfo.ca.gov/opinions/documents/C059133.PDF [enhanced lexis.com version].
NLRA; supervisor fired; refused to commit unfair labor practice, wrongful discharge, protected by Act
Illustrative; not controlling law. A supervisor was protected by the Act. He had been ordered by a company vice president to “build a case” against a couple of pro-union, activist employees in order to fire them, which the supervisor refused to do. Typically, the Act does not cover supervisors, but this situation was an exception to because such behavior would thwart the purposes of the Act. Lewis v. Whirlpool Corporation, No. 09-4231 (6th Cir.,  1/12/11); 2011 U.S. App. LEXIS 593; 2011 FED App. 0013P (6th Cir.); http://www.ca6.uscourts.gov/opinions.pdf/11a0013p-06.pdf [enhanced lexis.com version].
ADA: inability to perform essential functions, accurate job descriptions, no reasonable accommodation required
Illustrative; not controlling law. This federal district court case provides another illustration that if a worker cannot perform the essential functions of the job, and for that reason the worker’s claim of denial of making a reasonable accommodation fails. Notably, the judge deferred to the employer’s valid business determination of what were essential functions of the job. [Note: As a matter of good business practices, it is very critical that job descriptions be current, accurate, and based on valid business purposes.] 

McEnroe v. Microsoft Corp., No. CV-09-5053-LRS (E.D.18, 2010); http://hr.cch.com/EMPNews/mcenroe.pdf  [enhanced lexis.com version].
Lesann McEnroe was a Human Resources staffing associate handling administrative support for Microsoft recruiters. For several years she had worked full time from her home in Kennewick, Washington. Toward the end of that period she informed Microsoft she was disabled and unable “to work at or travel to the Microsoft’s Redmond, Washington, campus” and to attend any functions there related to work because she suffered, among other things, from panic disorder, agoraphobia, post-traumatic stress disorder, and irritable bowel syndrome. When she applied for four higher-level positions requiring travel and/or her physical presence in Redmond, she stated “Due to my disability, I am unable to travel or work on campus as you note”, and she was not promoted to any of them. In her suit for ADA discrimination, in which she represented herself [pro se], she contended that being physically present in Redmond was not an essential function of the positions for which she had applied. That contention was rejected by the trial judge because he found the employer’s job descriptions were valid, that she was unable to perform them, and therefore no accommodations were required. Thus, the employer’s motion for summary judgment was granted [dismissal without trial because there is no issue of material fact for a jury].

Title VII: protects against discrimination, not uncivil and abrasive behavior, gender not a factor, no disparate treatment, discrimination and retaliation claims rejected
Illustrative, not controlling law. Working for an abrasive, difficult or unreasonable supervisor can be very unpleasant, but if it is not based on gender [or some other protected class] it may not be protected by Title VII. United States Supreme Court opinions have stated the Title VII is not a civility code [see Oncale v. Sundowner Offshore Services, 523 U.S. 75 (1998), for example] However, prudent practice would be to thoroughly investigate complaints of such conditions, and good business practice would be to counsel the oppressor to ameliorate the situation if at all possible – oppressive working conditions are bad for morale and could lead to unsafe or inefficient production. 

Essentially, female employees felt that the physician supervising them was retaliating against them for complaining about his management style [abrasive, bullying, disrespectful, unreasonable and unrealistic expectations, setting them up for failure, etc.] by making schedule changes they felt were unfavorable and burdensome. Investigation found that the physician also treated males similarly, and so gender was found not to be the cause of his behavior. For a bit more details read Department of Veterans Affairs (VA) hospital. Ahern, et al v. Shinseki, 09-1985, (1st Cir., 12/13/10); 2010 U.S. App. LEXIS 25368; http://www.ca1.uscourts.gov/cgi-bin/getopn.pl?OPINION=09-1985P.01A [enhanced lexis.com version].

Computer Fraud and Abuse Act: CFAA, employer’s policy limiting employee access and use of computerized information

Illustrative; not controlling law. Courts continue to differ on interpretations of CFAA, but staying current with those developments will facilitate employer awareness of potential problems.

United States v. Roberto Rodriguez, No. 09-15265 (11th Cir., 12/27/10); 2010 U.S. App. LEXIS 26203; http://www.ca11.uscourts.gov/opinions/ops/200915265.pdf;  http://www.noncompetenews.com/file.axd?file=2011%2f1%2fUS+v.+Rodriguez.pdf [enhanced lexis.com version].

Rodriguez, a Social Security Agency employee, ignored his employer’s written policy and used information to search for information about people he knew and women he wanted to court. That misbehavior resulted in a court experience of a criminal conviction. Here is what the 11th Circuit Court of Appeals wrote about it interpretation of the CFAA:

The Act defines the phrase “exceeds authorized access” as “to access a computer with authorization and to use such access to obtain or alter information in the computer that the accessed is not entitled to obtain or alter.” The policy of the [Social Security] Administration is that use of databases to obtain personal information is authorized only when done for business reasons. Rodriguez conceded at trial that his access of the victims’ personal information was not in furtherance of his duties as a TeleServices representative and that “he did access things that were unauthorized.” In light of this record, the plain language of the Act forecloses any argument that Rodriguez did not exceed his authorized access.
So, as far as the Eleventh Circuit Court of Appeals is concerned, the CFAA means what it states in plain language.

Title VII: gender, hostile work environment, retaliation; evidence, McDonnell Douglas test or mixed-motive test

Illustrative; not controlling law, but published by the court as possible persuasive authority. This case was lost by the plaintiff on summary judgment (i.e., a ruling as a matter of law because there was no genuine issue of material fact). That judgment was affirmed by the appellate court. Because the facts, procedure and evidence primarily will be of interest to trial attorneys, this brief limits itself to setting forth key legal concepts as a review of the law generally. If you want to read the extensive factual details, go to the URL link in the case citation. Brantley v. Unified School District No. 500, No. 09-3207 (10th Cir., 12/16/10); 2010 U.S. App. LEXIS 25670; http://www.ca10.uscourts.gov/opinions/09/09-3207.pdf [enhanced lexis.com version].

Title VII retaliation legal factors:

It is unlawful "for an employer" to retaliate against an employee who has "opposed any practice made an unlawful employment practice by [Title VII]." 42 U.S.C. § 2000e-3(a). To prevail on a Title VII retaliation claim, plaintiffs must establish "that retaliation played a part in  [*8]  the employment decision." Fye vCorp. Comm., 516 F.3d 1217, 1224 (10th Cir. 2008).

Plaintiffs may choose one of two ways to meet this burden. They may rely on the framework set forth in McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802-05, 93 S. Ct. 1817, 36 L. Ed. 2d 668 (1973), "under which the plaintiff bears the initial burden of establishing a prima facie case of discrimination. If the defendant is [then] able to articulate a legitimate nondiscriminatory reason for the adverse action, the plaintiff must then show that the articulated reasons are a pretext for retaliation." Medlock v. Ortho Biotech, Inc., 164 F.3d 545, 549-50 (10th Cir. 1999).

Plaintiffs may also choose, however, to show retaliatory animus directly, "in which case the McDonnell Douglas framework is inapplicable." Id. at 550 (citing Greene v. Safeway Stores, Inc., 98 F.3d 554, 557-58, 560 (10th Cir. 1996)). This direct method is often referred to as the "mixed-motive" theory.n2 To succeed, plaintiffs must first directly show "retaliation played a motivating part in the employment decision at issue. Fye, 516 F.3d at 1226. Once plaintiffs meet that burden, "the burden of persuasion shifts to the defendant to prove that it would have taken the  [*9]  same action absent the retaliatory motive." Fye, 516 F.3d at 1225.

Due process legal factors:

Brantley also alleges Unified violated his property rights without due process of law.

As a public employee, Brantley is entitled to due process if he can show his reassignment implicates a property interest protected by the Due Process Clause. Calhoun v. Gaines, 982 F.2d 1470, 1476-77 (10th Cir. 1992). When determining whether an individual "has been deprived of his right to procedural due process, courts must engage in a two-step inquiry: (1) did the individual possess a protected interest such that the due process protections were applicable;  [*17]  and if so, then (2) was the individual afforded an appropriate level of process." Farthing v. City of Shawnee, 39 F.3d 1131, 1135 (10th Cir. 1994).

Having thoroughly examined the facts and law, the appellate court upheld the determination of the trial court that the plaintiff did not have a legally sufficient case against his employer.

Whistleblowing; OSHA: protected activity, civility and respect required; retaliation claim; employee lost
Illustrative; not controlling law. Employers are entitled to maintain reasonable standards of order, civil behavior and respect in their workplace. The employee was an experienced truck driver who became enraged, spoke louder and louder and more vehemently, and ultimately pushed his supervisor while complaining about the condition of a truck that had been assigned to him – to the point that other employees ran to the supervisor’s office to see if the supervisor needed help. The employee’s claims of discrimination for whistleblowing and retaliation for complaining and for calling OSHA were rejected because it was his outrageous behavior that was the reason for terminating his employment. That was the finding of the Administrative Law Judge (ALJ), the OSHA Administrative Review Board, and the Seventh Circuit Court of Appeals. Formella v. U.S. Dep’t of Labor and Schnidt Cartage, Inc., No. 09-2296 (7th Cir., 12/10/10); 2010 U.S. App. LEXIS 25203; http://www.ca7.uscourts.gov/tmp/4B0NLAG2.pdf [enhanced lexis.com version].
Unions: health care workers, picketing as distinguished from striking, non-union healthcare workers fired for participating

Limited controlling authority, but an important case for health care employers to read and discuss with their employment attorney. Correctional Medical Services, Inc., 356 N.L.R.B. No. 48 (12/9/10); http://www.nlrb.gov/shared_files/Board%20Decisions/356/v35648.pdf [enhanced lexis.com version]. Also read the Ogletree Deakins law firm article at: http://www.employmentlawmatters.net/2010/12/articles/nlra/firing-of-nonunion-healthcare-workers-for-joining-union-picketing-violated-nlra-even-though-unions-picketing-was-illegal/.

ADA: requested accommodation must enable the employee to perform the essential functions of the job

Illustrative; not controlling law. A qualified individual means one who with or without a reasonable accommodation can perform the essential functions of a job. Understandably, if the accommodation requested by an employee claiming a disability doesn’t accomplish that result, then there is no violation of the ADA. [Note: Conducting an adequate interactive discussion and exploration is a good practice in such situations.]

Jakubowski v. Christ Hosp. Inc., No. 09-4097 (6th Cir., 12/8/10); 2010 U.S. App. LEXIS 24997; 2010 FED App. 0369P; http://www.ca6.uscourts.gov/opinions.pdf/10a0369p-06.pdf [enhanced lexis.com version].
A medical resident, Martin Jakubowksi, scored poorly in competency test and otherwise also received poor performance reviews, and his employment was terminated.
· He claimed his Asperger’s syndrome caused:

· poor scores on an emotional intelligence exam and

· an evaluation as being deficient in self-awareness, social competence, and relationship management.

· Further, one attending physician observed that
· he had poor organizational skills, skipped standard procedures in his examinations, and

· performed procedures incorrectly.

· Finally, though he never caused actual harm to any patient during his residency, his supervising physicians noted

· his inability to communicate effectively with nurses, and

· that at time he made unclear orders made for medication and treatment of patients.

The accommodation requested in a letter from his attorney was that the hospital increase the “knowledge and understanding” about Asperger’s syndrome of the physicians and nurses working with Jakubowski [Note: Though that might help to identify his condition, it would not improve his performance as a physician, which is essential to the wellbeing of patients]. The hospital responded that it did not have sufficient resources to comply with the proposal by Jakubowski, but offered to help him in finding a residency in pathology, a field that required little or no patient interaction.
His ADA claim was dismissed by summary judgment in the trial court and the appellate court affirmed that dismissal because Jakubowksi was unable to prove that he was “otherwise qualified” to successfully complete his residency because his proposed accommodation did not directly improve his ability to communicate with co-workers and patients.
FMLA: attendance, repeated violations of company call-in policy, termination, no FMLA violation

Thompson v. CenturyTel of Central Arkansas, LLC, No. 09-3602, ,(8th Cir., 12/3/10); 2010 U.S. App. LEXIS 24796; http://www.ca8.uscourts.gov/opns/opFrame.html [enhanced lexis.com version].
Illustrative; not controlling law. The company had a clear, written, understandable, widely disseminated, and consistently enforced attendance policy, which the discharged employee had received each year of her employment. Thus, termination of her employment was upheld because   FMLA regulations specifically provide that an employer may require an employee on FMLA leave to “report periodically on the employee’s status and intent to return to work.”

Unions: pre-recognition, organization of employees not represented, neutrality agreements, card check and neutrality agreements

Controlling law. This case has serious implications for employers that may be involved with unionization. In anticipation of its effects, those employers ought to discuss this case with their legal counsel. Also, it would also be a good idea to search the Internet for articles discussing the implications of the decision. Because briefing the case might possibly leave out an important detail or fail to give sufficient information about some aspect of the decision that might be important to a particular employer, here is the URL link to the NLRB’s publication of entire text of the case. Dana Corp., 356 NLRB No 49, http://www.nlrb.gov/shared_files/Board%20Decisions/356/v35649.pdf [enhanced lexis.com version].

Union; PEBA: NM Public Employees Bargaining Act; arbitration exceeded authority; standard of review; NM Constitution, anti-donation clause; collective bargaining; substantial evidence, suppression of evidence; legislative intent

Controlling law. This case involves specific New Mexico law and specific facts of limited application, and therefore will not be briefed. These paragraphs explain generally what the case involved:

{1} This case arose from a public sector collective bargaining impasse arbitration

proceeding under the New Mexico Public Employee Bargaining Act (PEBA), NMSA 1978,

§§ 10-7E-1 to -26 (2003, as amended through 2005), and a resolution called the University

of New Mexico Labor Management Relations Resolution, Section 15, Negotiations and

Impasse Resolution (the LMRR). The parties are National Union of Hospital and Health

Care Employees District No. 1199 New Mexico, AFL-CIO, CLC (the Union) and the Board

of Regents of the University of New Mexico (the University) acting for its hospital (the

Hospital).

{2} The arbitration award favored the Union, and the Union sued to confirm the award

under the New Mexico Uniform Arbitration Act, NMSA 1978, §§ 44-7A-1 to -32 (2001).

The Hospital sought to vacate the award claiming that the arbitrator lacked jurisdiction to

enter it and either engaged in misconduct or exceeded his authority in conducting the

impasse arbitration. The Hospital also claimed that an employee bonus contained in the

award would require the Hospital to violate public policy. The district court vacated the

award and denied the Union’s motion for reconsideration, and the Union brought this appeal.

We affirm the district court’s order, judgment, and decree vacating the award and

determining it to be of no further effect.

* * *
{41} We affirm the district court. We hold that the arbitrator exceeded his authority and

also engaged in misconduct in the manner in which he conducted the arbitration. We further

hold that the $500 bonus provision in the selected offer required the Hospital to violate

public policy and it was therefore impermissible, invalidating the entire package. 

The details and intricacies of this decision are located at: National Union of Hospital and Health Care Employees District No. 1199 New Mexico, AFL-CIO, CLC, v. The Board of Regents of the University of New Mexico, No. 28,960, 2010-NMCA-102, certiorari denied; 2010 N.M. App. LEXIS 92; 2010 NMCA 102; 189 L.R.R.M. 2037; http://www.nmcompcomm.us/nmcases/NMCA/2010/10ca-102.pdf [enhanced lexis.com version].

NMPELRB: Public Employees Labor Relations Board, collective bargaining, discrimination, organizing, exhaustion of administrative remedies, writ of prohibition, writ of superintending authority, statutory interpretation

Controlling law: This complex case was decided upon specific facts, is of limited application, and it is on certiorari to the N.M. Supreme Court, and thus is not a final decision as of 12/6/10. Therefore, practitioners in this area of New Mexico law are referred to the actual case, and it will not be briefed in this collection. 

City of Albuquerque v. Montoya, 2010-NMCA-100, http://www.nmcompcomm.us/nmcases/NMCA/2010/10ca-100.pdf  [enhanced lexis.com version].

ADA: discrimination allegation insufficient, “regarded as”, need to show more than one type of job

Illustrative; not controlling law. An ADA disability is defined as a physical or mental impairment that substantially limits one or more major life activities, or being “regarded” as having such impairment. Consequently, a complainant must show that the perceived impairment limited a major life activity and that the limitation was “substantial.” In this case the nurse’s claim failed because she failed to show that her employer viewed her as unable to perform job duties as a treatment nurse and viewed, or regarded, her as generally unable to perform as a nurse.

Winborne v. Sunshine Health Care, Inc., 5th Cir., No. 09-60765, (5th Cir., 11/17/10); 2010 U.S. App. LEXIS 23670; http://www.ca5.uscourts.gov/opinions%5Cunpub%5C09/09-60765.0.wpd.pdf [enhanced lexis.com version].

Barbara Winborne, LPN, began working at Sunshine Rest Home in 1992, A year later she was diagnosed as suffering from transient ischemic attacks (TIAs), which caused her difficulties concentrating, plus often experiencing dizziness, temporary loss of awareness, and severe headaches. 

During a lapse of attentiveness, an elderly patient slipped from bed and was suspended by her bed restraints, though the patient was later returned to the rest home. That incident was reported to the Mississippi Department of Health (MDOH), as required by law. An investigation was conducted during Winborne’s suspension from her duties, and based on the findings, the MDOH found “abuse and neglect” of the patient. Her employer then terminated her employment based on its policy that requires termination of an employee found guilty of patient neglect. 

At trial, it was found that she was fired in violation of the ADA because her employer regarded her as disabled, and she was awarded $10,000 and more than $25,000 in attorney fees and costs. However, on appeal, the Fifth Circuit Court of Appeals reversed the jury award and judge’s ward of fees and costs, and entered judgment in favor of her employer. The appellant court reasoned that in order to show that she was regarded as substantially limited in the major life activity of working, Winborne had to prove that her believed her to be significantly restricted in the ability to perform either a class of jobs or a broad range of jobs in various classes as compared to the average person having comparable training, skills and abilities. Further, inability to perform a single, particular job does not constitute a substantial limitation in the major life activity of working. Thus, Winborne had the burden to show that her perceived impairment extended beyond her one particular job to a class of jobs or to a broad range of jobs in various classes, and she failed to do that.

ADA: no qualifying disability or impairment, high accident rate, safety risks, banned prescription drugs, lack of standing to sue
Illustrative; not controlling law. Because this case is from a court outside of our jurisdiction, consult legal counsel experienced in employment law before taking action based on this case. 
Bates v. Dura Automotive Systems, Inc., No. 09-6351 (6th Cir., 11/3/10); 2010 U.S. App. LEXIS 22903; 2010 FED App. 0339P (6th Cir.); http://www.ca6.uscourts.gov/opinions.pdf/10a0339p-06.pdf [enhanced lexis.com version].

A company manufacturing automotive parts had been experiencing high accident rates by its employees using certain prescription medications. It implemented a plan to test for a number of them that it deemed created safety risks, which included Xanax, Lortab, and Oxycodone, and instituted a policy banning their use. A provision of the company policy allowed the option of switching to other drugs that do not contain substances banned by the policy. Seven of its employees tested positive for the banned prescription drugs and their employment was terminated for violating the policy. They claimed the testing program violated the ADA. The employer contended they lacked standing to sue under the ADA 

“Standing” is a legal concept that a plaintiff must have a legal right to initiate a lawsuit, i.e., the person must be sufficiently affected by the matter at hand, and there must be a case or controversy that can be resolved by legal action. For a detailed explanation, go to http://www.law.cornell.edu/anncon/html/art3frag17_user.html.

The federal trial court ruled that the employees did have standing to sue under ADA provision 42 U.S.C. §§ 12112(a) and (b)(6), but the Third Circuit Court of Appeals disagreed and dismissed the employees’ claim. Its reasoning was that “the plain text of subsection (b)(6) only covers individuals with disabilities.” Accordingly, it ruled

A straightforward reading of this statute compels the conclusion that only a ‘qualified individual with a disability’ is protected from the prohibited form of discrimination described in subsection (b)(6) – the use of qualification standards and other tests that tend to screen out disabled individuals.

Finally, as you may recall, the ADA has an exception for situations where an employer would not be liable for an adverse employment action based on ADA’s non-discrimination standards of “job-relatedness” and “consistent with business necessity”, but this court did not address that prevision.

ADA: obsessive compulsive disorder (OCD), tardiness, reasonable accommodation, falsified time records; summary judgment for employer
Illustrative; not controlling law - a district court order binds only the parties to the action. Thus, this case is illustrates reasoning to consider, but not to rely on as controlling authority. 

This was the employee’s fifth ADA OCD claim in a brief period of time, and the second time before Judge Herrera. She dismissed this one because he was fired for falsifying time records, not for filing a discrimination claim - he failed to present evidence of:

· how his OCD prevented caring for himself, thinking, or concentrating,

· how major life activities such as eating, driving, grooming, or household maintenance were affected by his OCD,

· any way that his condition prevented him from working a full day when he finally reported for work, and

· that his termination for falsifying recodes was a pretext.

Gregory Smith v. Flying J, Inc., CV 09-433 JCH/RLP, U.S.D.C., 10/12/10, unpublished.

At-will: oral promises of permanent employment, written confirmations of at-will status, three-step evidentiary presentation rule; summary judgment proof
Illustrative; not controlling law in NM; Controlling Law in CO. Though a 10th circuit decision, it relied on Colorado law, which differs from NM law. This case is noted as one to be aware of, but not for New Mexico practitioners to rely on as controlling authority. As such, it is not briefed, but the URL and other citations are provided for those in the Colorado jurisdiction who may be interested in it.

· Colorado at-will employment law holds that an offer of permanent employment merely means “an indefinite general hiring terminable at the will of either party” [which seems to be essentially illusory]. Under those circumstances, it is possible for an employer to obtain a summary judgment in its favor.

· On the other hand, under New Mexico law a jury decides from the totality of the circumstances of the representations if an empoloyer’s oral statement of permanent employment might be found to supersede a written at-will acknowledgment, and consequently a summary judgment probably would be next to impossible for an employer to obtain.

DeFranco v. Storage Technology Corporation, No. 08-1095 (10th Cir., 10/20/10); 2010 U.S. App. LEXIS 21591; http://www.ca10.uscourts.gov/opinions/08/08-1095.pdf  [enhanced lexis.com version].

NLRB: National Labor Relations Act (NLRA) § 7, Facebook, complaints about work, concerted activity

Heads-up. The NLRB hearing won’t be until January 27, 2011, so be alert for the decision and whether it is appealed in the court system.

What to do about employee complaints about work that are posted on the Internet in social network programs – in this instance, Facebook? Section 7 of the NLRA protects “concerted activity” by employees working together to improve the terms and conditions of their workplace and employment. Typically, this right is enforced by the NLRB if actions of the employer would “reasonably tend to chill employees”.

The specific case involves American Medical Response of Connecticut, Inc., an ambulance service, and the issue is whether comments posted by one of its employees on her personal Facebook site from her home computer were protected by the NLRA. The employer investigated and fired her for her Facebook comments. One legal consideration is whether her activity was “unduly and disproportionately disruptive” to the business of the company. Another consideration could be how professional the comments were as opposed to whether they might have been a petty personal attack on the supervisor involved. This is similar to the concept that there ought to be a valid business purpose for an employer to take an adverse employment action against an employee in order to show it was not illegally discriminating against the employee. As we know, Facebook and other social network communications can have far wider public reach than discussions among workers in face-to-face discussions, so this adds additional considerations to the issue. As a practical matter, this may be yet another area where training will be needed for both employers and employees to assist them in determining what can be said, and when and where.

Arbitration: NM School Personnel Act, teacher discharged, arbitration, district court appeal, collateral estoppel

Controlling law. This case is a continuation of a case previously briefed in this collection, and the teacher continued his string of losses. Because of its specific and detailed factual nature, it will not be briefed in detail here [but the Internet link is provided for those who need to study the details]

 However, in the interest of refreshing our understanding of the common law doctrine collateral estoppel, let’s review it. Essentially, if a party has had a fair opportunity to present its case, then it isn’t allowed to return and litigate it again. Here is the key paragraph from the New Mexico Court of Appeals opinion:

{9} For a claim to be barred by collateral estoppel, “(1) the party against whom collateral

estoppel is asserted must have been a party in or in privity with a party to the original action;

and (2) the two cases must have concerned the same ultimate issue or fact, which was (a)

actually litigated, and (b) necessarily determined in the first suit.” DeLisle v. Avallone, 117

N.M. 602, 605, 874 P.2d 1266, 1269 (Ct. App. 1994). The party invoking the doctrine of

collateral estoppel bears the burden of establishing a prima facie showing. Id. at 606, 874

P.2d at 1270. Once a prima facie showing is made, the burden shifts to the party opposing

collateral estoppel to show that the party was not afforded a full and fair opportunity to

litigate the issue in the prior proceeding. Id. The doctrine of collateral estoppel applies to

arbitration awards if the “arbitration affords opportunity for presentation of evidence and

argument substantially similar in form and scope to judicial proceedings.” Rex, Inc. v.

Manufactured Hous. Comm., 119 N.M. 500, 505, 892 P.2d 947, 952 (1995) (internal

quotation marks and citation omitted). However, “because arbitration proceedings tend to

be more informal than judicial proceedings, with fewer procedural safeguards, [a] court
should be particularly vigilant in examining whether the arbitration proceeding provided the parties with a full and fair opportunity to litigate the issues.” Id.

Larsen v, Farmington Schools, 2010-NMCA-094, Certiorari Denied, September 16, 2010, No. 32,566, http://www.nmcompcomm.us/nmcases/NMCA/2010/10ca-094.pdf [enhanced lexis.com version].

Arbitration: agreement referred to arbitration rules, employer’s failure to provide copy of arbitration rules; unconscionable agreement, mandatory award of attorney fee to prevailing party

Illustrative; not controlling law (but see the Kepas case below for controlling law). Here’s something to think about and discuss with your employment law attorney and review arbitration agreements. A California appellate court ruled that there is an issue of whether an arbitration agreement could be voided by an employee because the employer failed to provide a copy of the American Arbitration Association (AAA) rules that were referred to in the arbitration “agreement”. It reasoned that the agreement was unconscionable because of its mandatory provision that would award an attorney fee to the prevailing party, which is contrary to the typical attorney fee award provisions of most statutory anti-discrimination laws:

In a Title VII or FEHA discrimination case, the prevailing plaintiff should recover attorney fees unless special circumstances would render the award unjust, whereas a prevailing defendant may recover attorney fees only when the plaintiff’s action was frivolous, unreasonable, without foundation, or brought in bad faith.

Trivedi v. Curexo Technology Corporation, A127283 (CA. Ct. of App., Dist. 1, Div. 4, 9/28/10); 189 Cal. App. 4th 387; 2010 Cal. App. LEXIS 1802; http://www.courtinfo.ca.gov/opinions/documents/A127283.PDF [enhanced lexis.com version]. And in a somewhat similar case dealing with costs of arbitration, see Kepas v. eBay, No. 09-4200, (10th Cir., 11/2/10); 2010 U.S. App. LEXIS 22979; 110 Fair Empl. Prac. Cas. (BNA) 1373; http://www.ca10.uscourts.gov/opinions/09/09-4200.pdf [enhanced lexis.com version].
ADEA: adverse employment action, misconduct; comments, remote in time; proof; three-step process

Controlling law. Two older women working as pharmaceutical representatives, one in Kansas and one in Oklahoma, alleged age discrimination when their employment was terminated. Though comments about their age had been made a year before they were fired, both trial courts and our 10th Circuit Court of Appeals determined their employment was terminated for misconduct, and that the ageist comments made about a year earlier were too remote in time to be material [i.e., legally significant]. Concerning misconduct, they had altered performance records of sample medication distributions, which violated written company policy and also was a federal criminal violation of the Prescription Drug Marketing Act. Methods of investigation used by the employer were held to be appropriate. In of indirect discrimination situations like this, a three-step proof is required:

1) Initial discrimination  - the employee’s burden of proof

a. member of a protected class,

b. qualified for the position at issue,

c. suffered an adverse employment action,

d. was performing satisfactorily at that time, and

e. employer did not eliminate that position after firing;

2) the employer must then demonstrate a legitimate non-discriminatory reason for the firing; and

3) the employee must prove that the employer’s reason was a pretext to cover up discrimination, e.g., suspect, flimsy, not credible, etc. 

[Note: The ultimate burden of proof never shifts from the employee.] Wagoner v. Pfizer, Inc., No. 09-3066 (10th Cir., 8/12/10); 2010 U.S. App. LEXIS 16867; 110 Fair Empl. Prac. Cas. (BNA) 192; http://www.ca10.uscourts.gov/opinions/09/09-3066.pdf [enhanced lexis.com version]; and Kirkpatrick v. Pfizer, Inc., No. 09-6116 (10th Cir., 8/12/10); 2010 U.S. App. LEXIS 16848; http://www.ca10.uscourts.gov/opinions/09/09-6116.pdf [enhanced lexis.com version].
First Amendment: public sector employee, free speech, retaliation, public concern about the subject matter

Controlling law. The government has valid and necessary interests in regulating what its employees say, write, or otherwise communicate outside of the agency or governmental entity, and that regulation differs from dealing with the right of free speech enjoyed by private citizens. An important exception to this governmental handling arises when a communication by a public employee involves a matter of public concern. Because of the increasing number of accusations of misconduct or corruption by public officials, this is a timely case to read in detail for the extensive legal analysis by our 10th Circuit Court of Appeals. It is also interesting to read the reasons stated by the parties for why they did what they did.

Deutsch v. Jordan, No. 09-8042 (10th Cir., 8/24/10); 2010 U.S. App. LEXIS 17677; http://www.ca10.uscourts.gov/opinions/09/09-8042.pdf [enhanced lexis.com version].

A police chief, Deutsch, used money from city petty cash to buy a notebook computer. Hale, a private citizen, wrote a letter to Jordan, city manager, about this. Deutsch sued Hale for defamation in small claims court. Jordan attended the trial as an observer, not as a witness. Shortly after the trial Jordan fired Deutsch for testifying untruthfully in the small claims court trial. Deutsch then sued Jordan in federal court for retaliating against him for exercising his right of free speech when he testified during the small claims court trial, stating that in the small claims court trial he was testifying to clear his name. The trial court dismissed the claims against the city, but allowed the claim against the city manager, Jordan, to proceed. Jordan appealed on the ground that she is entitled to qualified immunity because (1) Mr. Deutsch’s testimony was not on a matter of public concern, and (2) even if it was, Ms. Jordan’s reasonable belief that he had lied overrode his free-speech interests. The appellate court stated that . . .

. . . Deutsch testified at trial to satisfy a personal purpose; he certainly wished to clear his name. But clearing his name and responding to a charge of public corruption amounted to the same thing. The testimony at issue was a matter of public concern.

Though the appellate case sets forth at length the various precedents and policies involved, basically . . .

. . . public concern is something that is of interest general news interest; that is a subject of general interest of value and concern to the public at the time of publication.

Further, the appellate court held, because an accusation of misconduct by a public official . . .

. . . clearly concerns matters of public import, the response to an accusation is also a matter of public concern.

What about the motive of the speaker?  The appellate court said it does not necessarily negate the public nature of the speech.

USERRA: coverage trigger, leave, military leave

Illustrative; not controlling law. Announcing an intention to return to active duty may trigger USERRA coverage. In this unusual extension of USERRA coverage, the employee was not yet on active duty, he merely said he intended to return to it. Vega-Colon v. Wyeth Pharmaceuticals, No. 09-1861 (1st Cir., 10/28/10); 2010 U.S. App. LEXIS 22277; http://www.ca1.uscourts.gov/cgi-bin/getopn.pl?OPINION=09-1861P.01A. [enhanced lexis.com version]
Fitness for duty: conflicting medical reports; FMLA; retaliation 

Illustrative; not controlling law. The primary controversy in this case was the dispute over whether the employee was fit to return to duty. His physician said he was, but the employer’s physician said he was not. This is a trial court decision, so the result is binding only on the parties to the case. However, the reasoning is worth consideration, but, as always, confer with your employment law attorney before acting upon a similar situation.

Fitness for duty:

As a materials handler, Terry Degraw’s job description and duties involved:

· manually handling batteries weighing from 5 to 80 pounds;

· occasionally lifting (with assistance) batteries weighing from 80 to 120 pounds;

· moving and carrying pallets weighing up to 40 pounds, and

· continuous standing, walking, or riding a truck during a 12-hour shift.
A history of back pain and injuries caused him continuing back problems. When he used up his 12 weeks of FMLA leave, his employer allowed additional leave for further treatment. His chiropractor released him to return to work. However, several days later his employer’s physician on retainer to determine employee fitness for duty, who had previously examined Degraw on several occasions, ordered an MRI. Based on his review of that study he recommended that Degraw avoid repetitive bending, stooping, lifting, twisting, climbing, and lifting more than 20 pounds, and he noted that these restrictions were not consistent with Degraw's job as a material handler. A couple of weeks later Degraw met with the company’s human resources director and environmental health and safety supervisor. Degraw at that time said he felt fine, could "bench press 400 pounds" and do other heavy lifting. However, they decided he could not safely perform any available jobs at the Salina plant and several weeks later terminated his employment. Degraw sued for retaliatory discharge under state law on the grounds he was fired him in retaliation for exercising his FMLA rights, and that his employer violated the FMLA by forcing him to take unnecessary medical leave and failing to reinstate him following his leave.
FMLA: No violation because he never requested FMLA leave – the employer had declared it as FMLA leave.
Retaliation: Denied; the employer fired him because he could not perform the essential functions of his job, not because his condition caused him to take FMLA leave. Degraw v. Exide Technologies, No. 09-4016-RDR (U.S.D.C.Kansas, 10/13/10); http://scholar.google.com/scholar_case?case=1788643820465304252&q=degraw+v+exide&hl=en&as_sdt=2002 [enhanced lexis.com version]. 

Ledbetter: adverse employment action, promotion denied, untimely filing

Illustrative; not controlling law. The Ledbetter decision does not apply to a denial of promotion because a pay disparity may not be obvious, whereas denial of a promotion is an obvious event. Noel v. The Boeing Company, No. 08-3877, (3rd Cir, 10/1/10); 2010 U.S. App. LEXIS 20217; http://www.franczek.com/assets/attachments/Noel%20v.%20Boeing.pdf [enhanced lexis.com version]. Also, The D.C. Circuit recently held that the FPA's terms do not cover failure-to-promote grievances: Schuler v. PricewaterhouseCoopers, LLP, 595 F.3d 370, 375, 389 U.S. App. D.C. 213 (D.C. Cir. 2010).
Title VII: race, gender, hostile work environment, retaliation; extensive and continuing efforts to investigate, case dismissed

Illustrative; not controlling law. Read this case for the details of the lengths to which to employer went to investigate the claimant’s allegations of discrimination, hostile work environment, and retaliation. Those extensive efforts by the employer turned up nothing to support the claimant’s allegations, and they were held by the courts to be a legally sufficient response to her Title VII claims. Briefing this case might leave out significant details, ample links are provided here to study the actual appellate opinion, which provides a very good model of proper response and investigation. Wood v. University of Pittsburgh, No. 09-4469 (3rd Cir., 9/23/10); 2010 U.S. App. LEXIS 19900; 

http://www.employmentlawmatters.net/uploads/file/Wood-v-Pitt-3d%20cir-9-23-10.pdf; http://www.employmentlawmatters.net/2010/10/articles/title-vii-1/employers-continuing-efforts-to-resolve-issues-complained-of-by-employee-supports-dismissal-of-discrimination-complaint/ [enhanced lexis.com version]. 

Title VII; NMHRA: “bona fide occupational qualification” (BFOQ) explained, narrow defense
Illustrative; not controlling law. BFOQ is a narrow defense of limited application. However, explanations are helpful, plus BFOQ is a defense under the NM Human Rights Act. Check it out for guidance. This particular case involved the Nevada prison system, which had been experiencing a serious and recurring problem with male corrections officers engaging in sexual activities with female inmates who traded sexual favors for better treatment. In at least one instance a female inmate became pregnant. Nevada’s solution to this problem was to hire only female lieutenants in an effort to decrease corruption caused by female inmates' solicitations. Some male corrections officers sued, saying they were denied promotional opportunities at the female prisons. The federal district court granted summary in favor of the employer, but the 9th Circuit Court of Appeals reversed that ruling on the grounds that it found Nevada had not adequately supported its justification for discriminating against male candidates for hiring at women's prisons. Though this is a narrow ruling, the case is of interest to employers attempting to establish sufficient justification for hiring women or men exclusively in a particular employment situation. Breiner v. Department of Corrections, No. 09-15568 (9th Cir., 7/8/10); 2010 U.S. App. LEXIS 13933; 610 F.3d 1202; 109 Fair Empl. Prac. Cas. (BNA) 1153; 93 Empl. Prac. Dec. (CCH) P43,930; http://www.ca9.uscourts.gov/datastore/opinions/2010/07/08/09-15568.pdf [enhanced lexis.com version].

FMLA: status of employee retained at location taken over by another company; definition of a “successor in interest” as defined by the Act

Illustrative; not controlling law. Quite some time has passed since a “successor in interest” case has been briefed, and this case is a good reminder for us. The FMLA uses the term “successor in interest” but doesn’t define it, so Department of Labor regulations defined the term by incorporating definitions in Title VII of the Civil Rights Act:

1) substantial continuity of the same business operations;

2) use of the same plant;

3) continuity of the work force;

4) similarity of jobs and working conditions;

5) similarity of supervisory personnel;

6) similarity in machinery, equipment, and production methods;

7) similarity of products or services; and

8) ability of the predecessor to provide relief.

The totality of the circumstances is important in attempting to be fair to both the new company and the person claiming rights under the FMLA; no single factor is determinative.

In this 9th Circuit Court of Appeals case the court noted that rules are much broader than the legal standard regarding general corporate liability, and that the rules are designed to be “fair” and protect the employee even where the new company has not agreed to legally assume such liabilities of the old company. Apply these considerations to the specifics of the case, the appellate court found that the now occupant of the building was not a successor in interest of the previous occupant and did not owe FMLA leave to the claimant.

Christine Sullivan had been the full time manager of a Factory 2-U store in Pasco Washington, which retail chain sold discount clothing. Following bankruptcy, that location was taken over by Dollar Stores, a retail chain selling sells a variety of items, including clothing, for one dollar. Apart from the leaseholds at Pasco and several other locations, Dollar Tree purchased no other assets of Factory 2-U. Sullivan applied to Dollar Tree for employment around this time, trained at another Dollar Tree store in the nearby town of Richland, assisted in preparing the Pasco store for opening, and then began working full time as an assistant manager at the Pasco Dollar Tree store. About eight months her mother became seriously ill. Sullivan’s request for some time off was allowed, but when she requested FMLA leave, that was denied because she did have the required 1250 hours. Her claim for credit for hours worked with Factory 2-U was denied on the grounds that Dollar Tree was not found to meet the criteria to be deemed a “successor in interest”, relying on a United States Supreme Court case holding that courts must examine the question of an employer’s succession status from the viewpoint of the employee: “In conducting the analysis, the court keeps in mind the question whether ‘those employees who have been retained will understandably view their job situations as essentially unaltered” in the acquisition process. Sullivan v. Dollar Tree Stores, Inc., No. 08-35413 (9th Cir., 9/27/10); 2010 U.S. App. LEXIS 19932; http://www.ca9.uscourts.gov/datastore/opinions/2010/09/27/08-35413.pdf [enhanced lexis.com version].

FMLA: possible wrongful discharge, mixed motive, affect of knowledge of previous FMLA leaves; issues of material fact to be determined by a jury

Illustrative; not controlling law. Why was this employee fired? Was it because she failed to card a secret shopper purchasing cigarettes, which failure violated company policy to prevent underage purchases, or was it because the employer wanted to stop her from taking further FMLA leaves for cancer treatment? Because of these questions, summary judgment dismissal of her claim by the trial court was overruled and the case was remanded [returned] to the trial court for a jury to determine the facts. 

Sally Kinney, cashier at a Holiday gas station for many years, suffered from cancer and had been on FMLA leave off and on for treatment since 2005. I February 2007 she called in and though she said she was feeling tired and sick and "did not want to be there that day," she went to work. However, upon arrival she told her manager that she wasn't feeling good and wanted to go home, asked her supervisor if someone else could come in to substitute for her, apparently there was no one and she worked the rest of the day. On that day Holiday sent a “secret shopper” to the store to check on compliance with the company's tobacco sales policy. Kinney failed to “card” the customer to check age, which allegedly was Kinney’s second violation that year of the carding policy. A few weeks thereafter she was fired. At trial her case was dismissed by an order granting the employer’s motion for summary judgment [i.e., there was no dispute of material fact, and thus nothing for a jury to hear and determine]. 

On appeal the 9th Circuit found there were questions of material fact:

1. Whether Kinney's prior and prospective FMLA leaves played a role in Holiday's decision to terminate her employment. If Kinney could "show that Holiday used her 2005 and 2006 FMLA-covered absences, in conjunction with its awareness that her illness might require more medical leave in the future, as a "negative factor" in its decision to fire her", then she had a valid FMLA claim.

2. Further, there was the question of the validity of the “carding” incident because there was "conflicting evidence as to whether Kinney's first tobacco-sale violation occurred at all," which was a fact question to be resolved by a jury.

Kinney’s evidence of a possible FMLA motive was:

· Holiday fired Kinney shortly after her cancer's recurrence; 

· Holiday managers involved in the termination decision were aware of her cancer; and

· The same managers discussed whether Kinney had taken FMLA leave shortly before she was terminated. 

Kinney v. Holiday Companies, No. 09-35406 (9th Cir., 10/5/10); 2010 U.S. App. LEXIS 20528; 

http://scholar.google.com/scholar_case?case=14536283048414381101&q=Kinney+v.+Holiday+Companies&hl=en&as_sdt=2002 [enhanced lexis.com version] 

FMLA: employee failure to supply medical certification, adverse employment action, termination, waiting until compliance period expires, properly counting days
Illustrative; not controlling law. Once again, this case illustrates the need for full and adequate training of all involved in the requirements, rights and responsibilities of the Act. Properly administering FMLA leave is essential. This employer failed to do that when it terminated the employee before the time had expired for the employee to file required medical certification. Also, it is very important to properly count the required number of days for providing medical certification. The physician’s letter released the employee to work on November 14, 2006; the appellate court ruled that the 15 days was still in effect through November 28th. Thus terminating her employment on November 24th violated the Act by not allowing the employee the full 15-day certification period. Branham v. Gannett Satellite Information Network, Inc., No. 09-6149 (6th Cir., 9/2/10); 2010 U.S. App. LEXIS 18328; 2010 FED App. 0283P (6th Cir.); 16 Wage & Hour Cas. 2d (BNA) 1040; http://www.ca6.uscourts.gov/opinions.pdf/10a0283p-06.pdf;  http://www.employmentlawmatters.net/uploads/file/Branham-v-Gannett-6thCir-9-2-10.pdf; also see this article at http://www.fmlainsights.com/fmla-faqs/fmla-faq---when-does-the-15-day-period-for-returning-a-certification-start/ [enhanced lexis.com version]. 
Return to work: Department of Labor resource: http://www.dol.gov/odep/return-to-work/
Numerous helpful items are available at this URL for employers who have employees released to return to work.

Privacy: Facebook information, personal information, personal injury litigation, damages claim for loss of enjoyment of life; discovery request, Stored Communications Act (SCA)

Illustrative; not controlling law. How much privacy can a personal injury claimant expect when an employer requests disclosure of her Facebook data? Apparently, not much, according to this New York trial court ruling.

Kathleen Romano fell of her office chair and sued her employer, Steelcase, Inc., for personal injuries [Note; in our jurisdiction that personal injury claim might be barred by the N.M. Workers’ Compensation Act and be limited to the Act as a workers’ compensation issue]. One of her allegations was loss of enjoyment of life, and as such Steelcase requested copies of her Facebook profiles, both public and private, to determine the validity of that claim.

Facebook objected on the grounds that to do so without her consent would violate provisions of the Stored Communications Act (SCA), 18 U.S.C. §§2701-2712. Romano objected on the grounds that she “possesse[d] a reasonable expectation of privacy in her home computer.” She further argued that the claims by Steelcase that such information was relevant were based only on “speculation and conjecture” and she characterized the discovery request as a “blatant attempt by defendant to intimidate and harass” her, and that a wholesale release of all private messages on her Facebook and MySpace account would give Steelcase access to “wholly irrelevant information as well as extremely private information.”
Steelcase responded that based on public portions of her Facebook and MySpace profiles there was reason to believe that, contrary to claims asserted in her lawsuit, she actually “has an active lifestyle and can travel and apparently engages in many other physical activities inconsistent with her claims in this litigation.” One example cited by Steelcase was that the plaintiff’s public Facebook profile showed her  “smiling happily in a photograph outside the confines of her home despite her claim that she. . . is largely confined to her house and bed.”
The New York trial court ruled that denying Steelcase access to her profiles “would condone [her] attempt to hide relevant information behind self-regulated privacy settings.” It stated that based on publicly available portions of her profiles, it was reasonable to conclude that the private portions of her profiles “may contain further evidence such as information with regard to her activities and enjoyment of life, all of which are material and relevant to the defense of this action.” Romano v. Steelcase Inc., 2006-2233 (N.Y. Super., Suffolk County, 9/21/10); 2010 N.Y. Misc. LEXIS 4538; http://www.courts.state.ny.us/REPORTER/3dseries/2010/2010_20388.htm [enhanced lexis.com version].

Labor; Arbitration: NM Public Employees Bargaining Act (PEBA), arbitrator failed to comply

Controlling law. The PEBA has strict requirements for arbitrating matters involving the State of New Mexico (other arbitrations may differ). In this case the arbitrator acted like a mediator rather than an arbitrator in a collective bargaining dispute, which violated the strict requirements of PEBA. Because this case is of limited application and depends on specific statutory requirements, it will not be briefed in detail. Practitioners in this area of public sector labor law need to read the case in detail. Nat’l Union of Hosp. & Health Care Emples. Dist. No. 1199 N.M., AFL-CIO, CLC v. Bd. of Regents of the Univ. of N.M., 2010-NMCA-092 (N.M. Ct. App., 8/10/10); 2010 N.M. App. LEXIS 92;189 L.R.R.M. 2037; http://www.nmcompcomm.us/nmcases/nmca/slips/CA28,960.pdf [enhanced lexis.com version]; [Note: No additional citation available as of 9/23/10].

Labor; Bargaining: Public Employee Labor Relations Board (PELRB) jurisdiction
Controlling law. This PEBA case is also limited in application and will not be briefed in detail. Practitioners in this area of public sector labor law need to read the case in detail. At issue was whether the PELRB could hear a discrimination claim of an employee refused employment by the City of Albuquerque because of his union activities. The N.M Court of Appeals ruled that he could. City of Albuquerque v. Montoya, No. 28,846, 2010-NMCA-___; 2010 N.M. App. LEXIS 94 (N.M.App.,8/12/10); [Note: No additional citation available as of 9/23/10].

NMHRC: Human Rights Division administrative trial provision, duty to respond, duty to appeal; $63,657.05 judgment against employer
Controlling law. Pursuant t0 NMSA 1978, § 28-1-199(F) (2005), the HRC can set a matter for hearing before a panel of the HRC board to try the case. Failure to timely respond and participate and to appeal can result in a binding order. State of New Mexico Human Rights Commission v. Accurate Machine & Tool Co., Inc., No. 29,003, 2010-NMCA-107, cert. den., 10/20/10, pp. 40-52, ftp://barbulletin:barbulletin@nmbar.nmbar.org/BB_01_19_11.pdf ;  2010 N.M. App. LEXIS 107 (8/25/10); http://www.nmcompcomm.us/nmcases/nmca/slips/CA29,003.pdf  [enhanced lexis.com version].

ADEA; age as determining factor, though it need not be the sole factor

Controlling law. This case in our 10th Circuit jurisdiction follows the U.S Supreme court case* on age discrimination previously briefed here that held under the ADEA that proof must be that a age must determining factor, but not necessarily the sole factor:

The Tenth Circuit has long held that a plaintiff must prove but-for causation to hold an employer liable under the ADEA. See EEOC v. Prudential Fed. Sav. & Loan Ass'n, 763 F.2d 1166, 1170 (10th Cir. 1985) (quoting Perrell v. Financeamerica Corp., 726 F.2d 654, 656 (10th Cir. 1984)). Moreover, we have concluded that this causal standard does "not require[] [plaintiffs] to show that age was the sole motivating factor in the employment decision." Wilkerson v. Shinseki, 606 F.3d 1256, 1266 (10th Cir. 2010)  (quotations omitted). Instead, an employer may be held liable under the ADEA if other factors contributed to its taking an adverse action, as long as "age was the factor that made a difference." Id.; accord Hazen Paper Co. v. Biggins, 507 U.S. 604, 610, 113 S. Ct. 1701, 123 L. Ed. 2d 338 (1993)  (requiring an ADEA plaintiff to show that age had a "determinative influence on the outcome" of her employer's decision-making process). Gross does not hold otherwise. Accordingly, Gross does not disturb longstanding Tenth Circuit precedent by placing a heightened evidentiary requirement on ADEA plaintiffs to prove that age was the sole cause of the adverse employment action.

 Jones v. Oklahoma City Pub. Schs., No. 09-6108 (10th Cir., 8/24/10);  2010 U.S. App. LEXIS 17676; 110 Fair Empl. Prac. Cas. (BNA) 4; http://www.ca10.uscourts.gov/opinions/09/09-6108.pdf [enhanced lexis.com version]; * see Gross v. FBL Financial Services, Inc., 129 S. Ct. 2343, 174 L. Ed. 2d 119 (2009).

FMLA: violation of employer’s written absence policies

Illustrative; not controlling law. The employer had written absence policies, two of which were:

1. Absence: Employees are required to report any absences directly to his or her manager or supervisor.
2. Job Abandonment: Employees who are absent for two consecutive work days and who fail to report their absences as required were subject to termination.

The employee said he needed to be absent because he was "feeling ill ... tired, lethargic, fatigue-ish," and "needed a few days to recuperate," but failed to follow the absence reporting policy. As you will see when you read this decision, he had a long history of complaint and absences. To v. US Bancorp: http://www.fmlainsights.com/court-decisions/court-rejects-fmla-claim-by-employee-who-felt-fatigue-ish-but-didnt-call-in/; http://www.fmlainsights.com/To%20v%20US%20Bancorp.pdf.

Title VII: gender harassment, hostile work environment; constructive discharge; sufficiency of remedial measures; keeping claimant informed employee; privacy concerns; damages (discussed in the dissent)
Illustrative; not controlling law. How much need an employer inform a complainant of its remedial measures in response to a complaint of sexual harassment complaint of a hostile work environment? Typically in the past, the advice has been to protect employee privacy and to keep information to a minimum. This case seems to go further, and there were two factors the appellate court dealt with:

1. The employer’s contention that the alleged violator was simply a “touchy person” who patted men on the buttocks and, thus his conduct was gender neutral and not sexual harassment was rejected on appeal, apparently because there was no evidence that the offender “pulled men into his body” nor was there evidence of any complaints by men or by male patients.

2. In at least three portions of the opinion the court mentions that the employer either failed to inform the complainant that it was taking action in an attempt to remedy the situation or failed to follow up on the termination action that it told her that it was taking.

Accordingly the appellate court seemed persuaded that was evidence the employer failed to take the claims seriously and that a reasonable jury could make that finding as a basis for its verdict. It cites those failures as a possible basis for the jury’s finding that Midwest did not take Sheriff’s complaints seriously. There’s more.

Though this case is not controlling law in our 10th Circuit jurisdiction, it raises question about the nature and extent of how much an employer needs to inform a complainant of its remedial actions. Read this case in detail and discuss it with your human resources expert and experience employment law attorney. The trial verdict awarded $100,000 and the 8th Circuit Court of Appeals denied a post trial motion regarding the jury verdict. Sheriff v. Midwest Health Partners, P.C., 8th Cir., No. 09-3367, (8th Cir., 8/30/10); 2010 U.S. App. LEXIS 18104; 110 Fair Empl. Prac. Cas. (BNA) 161; http://www.ca8.uscourts.gov/opns/opFrame.html [enhanced lexis.com version].

Briefly, here are the key points:

· Sheri Sheriff a licensed physical therapist employed by Midwest Health Partners in Nebraska was asked in 2003 to run that department in a chiropractic clinic it had acquired.

· During her work there one of the employed chiropractors, Dr. Meyer, began acting in a way that made her uncomfortable [Note: I.e., unwelcome sexual behavior], including touching her and putting his arm around her.
· When she mentioned it one of the nurses she was told to “get used to it,” because “that’s just the way he is.

· That conduct continued (kiss on the forehead, touching a breast as he put his arm around her), and she reported the problem to Midwest’s management and also wrote a letter to him that such behavior was were “NOT okay!” and that she did not want further physical contact with him. Meyers apologized to Sheriff and said it wouldn’t happen again.
· In another aspect of this case, Midwest’s president, Dr. Vrbicky, was aware of a prior female patient’s complaint involving Meyer, but no one at Midwest discussed Sheriff’s allegations with Meyer until she learned of that complaint, plus of other instances involving another female patient.

· She then spoke to Midwest’s Practice Manager about the situation.

· Meyers again began to touch, grab, and embrace Meyers, wrapping his arm around her and touching her breasts.

· She then retained an attorney, who wrote to Midwest, advising it “to take aggressive action to protect itself,”[Question? What about protecting her?], and making several recommendations to stop the chiropractor’s behavior.

· Seven weeks later, in November 2005, Midwest met with Meyer and asked him to participate in counseling and requested that he sign an acknowledgement of his inappropriate behavior:

· he did neither, and
· his behavior toward her took on a condescending and intimidating tone.
· January 4, 2006, the employer sent the chiropractor a letter, and then in a January 13, 2006 meeting Midwest again set forth its remedial recommendations, and Meyers again refused to participate

· Ultimately, on February 23, he agreed to attend sexual harassment training, but only attended one of five sessions.

· During this same period she was told that Meyer would be terminated within 45 days, but he was not, and she was given no reason for that failure to act.

· On April 11, 2006, Sheriff resigned and brought a legal action against Midwest.
This case illustrates what not to do, or how to fail. Acting promptly and proactively and advising the complainant on general terms (but also respecting employee privacy) that action is being taken still ought to be sufficient: acknowledging his or her claim, taking steps to separate the claimant and accused, adequately investigating, documenting the process, following up, etc. Be sensitive to the realities of the situation and the parties, for example, this claimant was dependent on the accused for her livelihood from rehabilitation referrals.
FMLA: need for written attendance policies, training and documentation

Illustrative; not controlling law. Once again, clearly written current policies and training in FMLA rights and responsibilities resulted in success for the employer. Reviewing and bringing your policies current is essential. Brown v. Automotive Components Holdings, LLC, and Ford Motor Co., No. 09-1641 (7th Cir., 9/8/10); 2010 U.S. App. LEXIS 18737; http://www.ca7.uscourts.gov/tmp/1A1FFO3H.pdf [enhanced lexis.com version].

FLSA: overtime damages for misclassified employees(s)
Illustrative; not controlling law. This 7th circuit case provides clarification about how damages could be calculated when overtime is due for an employee misclassified as exempt and who was paid a fixed salary for his or her hours worked. As you will recall, the Fair Labor Standards Act requires that non-exempt employees be paid 1.5 times their regular hourly rates for hours worked over 40 in a workweek. However, that still leaves open questions about what time periods(s) accurately represent a fair sampling before applying the 1.5 multiplier. The 7th circuit used the following method for the situation of a misclassified employee paid a fixed salary to work varying numbers of hours:

1. The regular rate is determined by dividing all of the hours worked in the workweek into the salary for that workweek.

2. Because the resulting regular rate represents straight-time pay for all the workweek's hours (including overtime ones), the employee is owed the product of multiplying one-half of the regular rate  (i.e., the "half" of "time and one-half") times the total overtime hours.

This method is based on Overnight Motor Transportation Co. v. Missel, 316 U.S. 572 (1942), the involved analogous circumstances, which the United States Supreme Court noted was consistent with longstanding Labor Department guidance. Urnikis-Negro v. American Family Property Services, No. 08-3117 (7th Cir., 4/4/10); 2010 U.S. App. LEXIS 16126; 2010 WL 3024880 (August 4, 2010); 160 Lab. Cas. (CCH) P35,794; 16 Wage & Hour Cas. 2d (BNA) 803; http://www.ca7.uscourts.gov/tmp/1B0P60W0.pdf [enhanced lexis.com version]. Add  this 4th Circuit case to this formulation: Desmond v. PNGI Charles Town Gaming, No. 09-2189, No. 09-2190, No. 09-2192, No. 09-2254 (4th Cir., 12/14/11); 2011 U.S. App. LEXIS 702;  http://pacer.ca4.uscourts.gov/opinion.pdf/092189.P.pdf [enhanced lexis.com version].

FMLA: employer’s heightened reporting requirement, possible mental impairment, need to consider applicability for each set of facts and circumstances, fact question for jury

Illustrative; not controlling law. Whenever you see that an issue is a question of fact for a jury, assume that this will be an expensive case even if the employer wins [litigation is expensive]. Once again, stopping and thinking about and properly checking on before making a snap judgment. For example, is there possibly some impairment that might make compliance with FMLA reporting requirements difficult or impossible to comply with? The appellate court said that this was a close question, but did note that medical evidence some mental impairment on the part of the employee. Saenz v. Harlingen Medical Center, LP, 5th Circ., No. 09-40887, (5th Cir., 8/2/10); 2010 U.S. App. LEXIS 16553; 16 Wage & Hour Cas. 2d (BNA) 705; http://www.ca5.uscourts.gov/opinions%5Cpub%5C09/09-40887-CV0.wpd.pdf [enhanced lexis.com version].

Title VII: sexual  harassment, unwelcome advances, propositioning, pervasive hostile work environment, company policy, stereotyping, female on male; reverse sexual harassment

Illustrative; not controlling law. Both men and women are protected from sexual harassment, and as such company policy needs to state that. Further, employers should not allow stereotypes about either male or female employees to affect their decisions when taking corrective or adverse employment actions. Essentially, a female employee, Munoz, was making unwelcomed advances to a male, Kamas employee. The two employees were passenger assistants at the airport. The man was  recently widowed. The woman pursued him persistently, even sending him love letters. Coworkers speculated his rejections indicated that he was gay. Efforts to report this did not result in an effective response from the employer. The company’s general manager told him he ought to walk around singing to himself, “I’m too sexy for my shirt.” Ultimately, he consulted a psychologist about his emotional distress. His performance deteriorated and his employment was terminated, despite his previous satisfactory performance. EEOC filed suit on his behalf. The trial court granted summary judgment in favor of the employer, holding that Lamas had admitted that a “reasonable man” would not have found Munoz’s conduct to be so severe or pervasive as to constitute harassment, although Munoz did because of his “Christian background.” However, the appellate court reversed because:

    It cannot be assumed that because a man receives sexual advances from a woman that those advances are welcome. Lamas suggested this might be true of other men (the district court decision noted that Lamas “admits that most men in his circumstances would have ‘welcomed’ “ her advances). But that is a stereotype and welcomeness is inherently subjective, (since the interest two individuals might have in a romantic relationship is inherently individual to them), so it does not matter to welcomeness whether other men might have welcomed Munoz's sexual propositions.

Further, it also decided that a reasonable jury could find that the conduct was severe or pervasive enough to create an environment that Lamas reasonably perceived as hostile and abusive, and that the employer’s response was insufficient because not taken remedial action against Munoz, the alleged harasser.

EEOC v. Prospect Airport Services, Inc., No. 07-17221  (9th Cir., 9/3/10); 2010 U.S. App. LEXIS 18447; http://www.ca9.uscourts.gov/datastore/opinions/2010/09/07/07-17221.pdf [enhanced lexis.com version].

FLSA: flat-rate commissions; retail commission exception to overtime requirements

Illustrative  – binding authority only in the 3rd Circuit; not controlling law, but perhaps persuasive reasoning. Retail commission sales can be an exception to FLSA overtime pay requirements. Employers using this type of pay structure may want to review things in light of the appellate court’s consideration of these factors:

· Is the flat rate disproportionate to price, such that at perhaps below 5%, the flat rate would be so disproportionate to price that it would not qualify as a commission?

· Does the flat-rate commission plan encourage sales staff to work more efficiently or accept undesirable working hours?

· Does the flat-rate commission plan apply only to higher-income employees?

· Does the flat-rate commission plan reduce hiring incentives?

Read the entire case for the details about why these are important factors. Parker v. NutriSystem, Inc., No. 09-3545 (3rd Cir., 9/8/10); 2010 U.S. App. LEXIS 18691; also cited as Wynn

v. NutriSystem Inc., No. 09-3545, 2010 U.S. App. LEXIS 18691 (3rd Cir., 9/7/10) [enhanced lexis.com version].
ADA, ADAAA: cancer, reasonable accommodation, in remission

Illustrative; not controlling law. The issue of what qualifies as an impairment as redefined by the ADAAA will be litigated until a definitive answer finally is obtained from a court with the power of controlling authority for our 10th Circuit Court of Appeals, which would either be the 10th Circuit itself or the United States Supreme Court. Until then we’ll have to make do with illustrative and/or persuasive authority from other courts. In this case a federal trial court in Indiana has provided us with a case to consider. See Hoffman v. Carefirst of Fort Wayne Inc., N.D.Ind., No. 1:09-cv-00251, 8/31/10; http://scholar.google.com/scholar_case?case=15680179519489447018&q=Hoffman+v.+Carefirst+of+Fort+Wayne+Inc.&hl=en&as_sdt=10000000002&as_vis=1 [enhanced lexis.com version]
Basically, the trial judge relied on the provision of the ADAAA stating that “an impairment that is episodic or in remission is a disability if it would substantially limit a major life activity when active” and ruled that an employee with cancer is considered to be disabled under the Act, even if his condition is in remission at the time the alleged adverse action taken against help by his employer. Because of the extensive details, read the case for complete information. Briefly stated, though:

· Hoffman was diagnosed with Stage III Renal Carcinoma,

· he was operated on to remove his left kidney;
· he returned to work without restrictions or limitations delivering home medical devices, such as wheelchairs and oxygen tanks to patients;

· his job description required him to be “available after hours and on call”;
· his typical schedule was 9 a.m. to 5 p.m. on weekdays;

· he worked his regular schedule from January 2008 through January 2009, and did not miss significant time from work, other than for regular doctor visits;

· On January 26, 2009, he met with his supervisor, who told him that the company had acquired a contract with a hospital system that would require service technicians, including Hoffman, to work substantial amounts of overtime each week, to do a night shift once and week, and to be on call on weekends;
· Hoffman replied he was concerned that required schedule would “put me in the grave”;

· he obtained a note from his doctor that limited him to “8 hours/day, 5 days/week.”; and
· at that point his employment was terminated.
There was no evidence his employer explored reasonable accommodations or alternatives with him or considered whether there would be any undue hardships in it for the employer.
NLRA: "Shame On" banners do not violate NLRA, secondary boycotts 

Controlling law. Essentially, a secondary boycott means an action by a labor union against a company doing business with a [primary]company against whom the union has a dispute. The union displayed large banners at locations of three companies who did business with the primary employers. Its banners were 3 or 4 feet high and 15 to 20 feet long and read "SHAME ON [secondary employer]" in large letters, and on each side was displayed "Labor Dispute" in smaller letters. At the RA Tempe restaurant location the middle section of the banner read, "DON'T EAT 'RA' SUSHI." The National Labor Relations Board held that Congress did not intend Section 8(b)(4)(ii)(B) of the National Labor Relations Act to prohibit the peaceful stationary display of such a banner. Carpenters & Joiners of Am. (Eliason & Knuth of Ariz. Inc.), 355 N.L.R.B. No. 159 (2010); http://www.nlrb.gov/shared_files/Board%20Decisions/355/v355159.pdf [enhanced lexis.com version].

Title VII: Hostile work environment, sever and/or pervasive

Illustrative; not controlling law. What behavior is severe enough to amount to gender harassment? Obviously, there is no single answer, but this case of a single instance of uninvited and unwelcome groping, rubbing and tussling provides a good example. Cynthia Berry began working as a carpenter with the Chicago Transit Authority (CTA) in the year 2002 as a carpenter, and she was one of two female employees in a group of fifty employees that worked in CTA’s Area 315. In that area employees took breaks in an area with a picnic table at which they often usually played cards:

· Around January 17 or 18, 2006, Berry took a break and sat at a table with three male employees.

· Then a male employee, Carmichael, seated himself on the bench with his back toward Berry, straddled the bench, and began rubbing his back on her shoulder.

· She jumped up, told him to stop, and moved to the other end of the table.

· Another employee told Berry to get up, but she remained seated.

· Berry alleged that Carmichael approached her and lifted her from behind, grabbed her breasts, rubbed his body against her, forcefully threw her down and then pushed her into a fence.

[Note: However, there are a great many facts and contentions at play here, so reading this case for all of the details is highly recommended.]

The next day Berry reported this incident to Gorman, one of her supervisors, who told her that she was a “pain in the butt”, could lose her job if she reported the incident, and that he was “going to do whatever it takes to protect CTA.” Nonetheless, Gorman reported the incident to a CTA EEO investigator. Berry reported the incident to the police. Both the EEO and police investigations found that Carmichael had been the aggressor. Berry filed claims alleging gender discrimination, hostile work environment, and retaliation. Without getting into procedural maneuverings and rulings in the trial and appellate courts, ultimately the appellate court allowed her hostile work environment claim to proceed to trial because a single act such as this could be found by a reasonable jury to be severe enough to be a severe occurrence creating a hostile work environment. Important factors for the appellate court were that:

· A single act can create a hostile environment if it is severe enough, and that. Carmichael’s actions, as alleged by Berry, qualify as such an act.
· Further, based solely on Berry’s uncorroborated testimony of Gorman’s remarks that he was “going to do whatever it takes to protect CTA” could be a sufficient basis for a “reasonable factfinder” could conclude that CTA, through its manager, had “maliciously thwarted any legitimate investigation, and that CTA was therefore negligent or worse in responding to [Berry’s] report of harassment.”
Berry v. Chicago Transit Authority, 7th Cir., No. 07-2288, (7th Cir., 8/23/10); 2010 U.S. App. LEXIS 17605; 109 Fair Empl. Prac. Cas. (BNA) 1831; http://www.ca7.uscourts.gov/tmp/0W0P462S.pdf [enhanced lexis.com version].

FMLA: absence after certification of release to return to work, termination, notice of eligibility and rights and responsibilities

Illustrative; not controlling law. At what point do practical considerations and pragmatism become make more sense than rigidly applying a law, especially when compared with the expense of litigation? In the past few weeks I have commented on the importance of training in FMLA rights and responsibilities, particularly after the recent amended regulations have been issued. This is yet another case where taking a few extra minutes to investigate a situation or to double-check on things probably could have saved a lot of trouble , effort and money. Here are a few possible considerations:

· Require periodic training in FMLA requirements and company policies.

· In FMLA situations, ask the employee for a medical certification, and employees must be notified of the possible consequences of failing to provide proper FMLA certification.

· Before taking an adverse employment action against an employee who fails to return to work despite a "negative certification" confirming that he or she is not incapacitated, carefully review all of the relevant facts and circumstances to ensure that the employee has received all of the appropriate FMLA notices and had an adequate chance to provide a proper medical certification or to adequately explain the situation.
In this case the employee remained absent after her physician provided the employer with a 
medical certification confirming that she could  return to work. Did the employee know of that certification? Had the employee been adequately trained in rights and responsibilities of the FMLA? Did the employer know that the employee’s physician was not the same one who filled out the certification ad that her regular physician would not have done that? This case has many twists and turns in the details, so it is important to read it and understand the importance of having accurate information before taking an adverse employment action. Yes, we’re all busy, but nowhere as busy as we would be in defending claim of violation of statutory rights. Branham v. Gannett Satellite Information Network, Inc., No. 09-6149 (6th Cir., 9/2/10); 2010 U.S. App. LEXIS 18328; 2010 FED App. 0283P (6th Cir.); http://www.ca6.uscourts.gov/opinions.pdf/10a0283p-06.pdf [enhanced lexis.com version].

FMLA in the 8th Circuit Court of Appeals - so these cases are illustrative rather than controlling law

Statement of Coverage By Supervisor

The employee’s supervisor apparently told her that she was entitled to FMLA leave. The employee’s husband had become ill and taken FMLA leave, and his wife also granted FMLA leave to care for him. About a year later he died and she called her supervisor to advise him of the death, was distraught, and her supervisor offered to get her the information she needed, and she then took three days of bereavement leave. On September 11th her supervisor called he to tell her leave had ended on the 7th, and he asked how much more leave she needed before returning to work, she was crying heavily and was clearly distraught, and she told him thirty days. Her supervisor Karnes told her "okay, cool, not a problem, I'll let HR know." She was not told she needed further approval. On September 12th her supervisor contacted human resources, which denied her request. The appellate court ruled that whether she could have reasonably believed she was requesting FMLA leave, even though she did not mention it. Factors considered by the appellate court were:

· her husband had suddenly died,

· she was noticeably distraught,

· she had said that she was unable to work the night shift because it reminded her of her husband,

· her request for additional leave occurred during a brief conversation in which her supervisor told her that her FMLA leave had expired and asked if she required additional leave, which a jury might reasonably interpret as a request for additional FMLA leave.

Murphy v. FedEx National LTL, Inc., Nos. 09-3473/3518 (8th Cir., 6/26/10); 2010 U.S. App. LEXIS 17834; http://www.ca8.uscourts.gov/opns/opFrame.html - then find by case number, e.g., YY-NNNN [enhanced lexis.com version].

Employee Obligations

 of company written attendance policy, which provided for accumulation of points for varying types of absences, and FMLA leave was not one of them. When she returned from leave her supervisor told her that additional attendance problems, including extended unauthorized breaks, would put her job in jeopardy. The employer’s human resources manager then met with Despite this warning, she took an extra-long break later that day, which resulted in prompting her suspension. The employer’s human resources manager then met with her to discuss her deficiencies and ultimately terminated her because she violated the Level II warning after returning to work. On appeal, the court ruled that the evidence suggested that the company "would have made the same decision notwithstanding Estrada's exercise of her FMLA rights." Estrada v. Cypress Semiconductor Inc., No. 09-3005 (8th Cir., 8/17/10); 2010 U.S. App. LEXIS 17121; http://www.ca8.uscourts.gov/opns/opFrame.html - then find by case number, e.g., YY-NNNN [enhanced lexis.com version].

provide adequate notice

The appellate court upheld the trial court's ruling termination of employee’s employment when he returned to work after being absent for four days was not a violation of his FMLA rights because he failed to provide adequate notice of his need for FMLA leave. On appeal, court did  reach the question of whether he had a serious health condition under the statute because "Absent the required notice, the employer's duty to provide FMLA leave is not triggered." The employee  had "ample opportunity to inform his employer that his condition was more serious than [his] previous back injuries". Further, he failed to submit a written injury report to his employer or accept medical attention. Instead, he merely called in sick four consecutive workdays without providing any additional information. Considering the totality of this evidence, along with a lack of evidence showing a connection between the plaintiff's previous back injuries and the injury prompting his four-day absence, the appellate court concluded he did not provide adequate notice to his employer and therefore the employer's responsibilities under the FMLA were never triggered. Brown v. Kansas City Freightliner Sales, Inc., No. 09-3324 (8th Cir., 8/19/10); 2010 U.S. App. LEXIS 17257; http://www.ca8.uscourts.gov/opns/opFrame.html - then find by case number, e.g., YY-NNNN [enhanced lexis.com version].

[NOTE: In previous briefs I have mentioned that cases such as this might indicate to employers that training in the FMLA requirements might be prudent to alert employees, supervisors, managers and executives to FMLA rights and responsibility so that expensive litigation could probably be avoided.]

 Title VII: religious charitable group, not-for-profit
Illustrative; not controlling law. World Vision describes itself as "a Christian humanitarian organization dedicated to working with children, families and their communities worldwide to reach their full potential by tackling the causes of poverty and injustice." It is not affiliated with any established church. The Ninth Circuit Court of Appeals ruled that, as such, it may discharge employees for religious reasons because it qualifies for the religious exemption (codified in 42 U.S.C. § 2000e-1(a)) from Title VII's prohibition against employment discrimination. The test for such status is that the group:

1) is organized for a self-identified religious purpose (as evidenced by Articles of Incorporation or similar foundational documents),

2) is engaged in activity consistent with, and in furtherance of, those religious purposes, and

3) holds itself out to the public as religious.

The group discovered that two employees Youngberg "denied the deity of Jesus Christ and disavowed the doctrine of the Trinity," despite their previous personal statement and acknowledgments. Those employees held secular jobs, such as maintaining technology, performing miscellaneous office work, and coordinating shipping. Nonetheless, the group was held to be exempt from Title VII. Spencer v. World Vision, Inc., No. 08-35532 (9th Cir23, 2010); 2010 U.S. App. LEXIS 17602; 109 Fair Empl. Prac. Cas. (BNA) 1793; http://www.ca9.uscourts.gov/datastore/opinions/2010/08/23/08-35532.pdf [enhanced lexis.com version].

[NOTE: The dissent stated a different test that might be argued elsewhere in other federal appellate circuits. In determining whether an entity is a "religious corporation, association, or society":

1) is it organized for a religious purpose,

2) is it engaged primarily in carrying out that religious purpose,

3) does it hold itself out to the public as an entity for carrying out that religious purpose, and

4) does engage primarily or substantially in the exchange of goods or services for money beyond nominal amounts?]
Title VII: religion, First Amendment, separation of church and state, gender discrimination, ministerial exception

Controlling law. As explained by our 10th Circuit Court of Appeals,

. . . the ministerial exception preserves a church’s essential right to choose the people who will teach its values, teach its message, and interpret the doctrines . . . free from the interference of the civil laws.

That exception applies to ordained ministers, and it also extends

. . . to any employee who serves in a position that is important to the spiritual and pastoral mission of the church.

Monica Skrzypczak worked for the Roman Catholic Diocese of Tulsa in the department of religious information overseeing the creation and implementation of the goals of the department and its policies and programs and the administrative functions of the department. She also taught or facilitated the presentation of numerous religious courses in the Pastoral studies Institute, which is a part of diocese. Part of the mission of the foundation was to 

. . . provide a solid foundation in Catholic theology to educate, nourish, strengthen and renew the Catholic faith and Church in Oklahoma.

Her discrimination claim included allegations of violation of Title VII. The church moved to have her claims dismissed because the diocese was exempt from such suit under the doctrine of ministerial exemption. The 10th Circuit Court of Appeals accepted the contention of the diocese on the grounds that her duties were sufficiently supportive of the spiritual and pastoral mission of the church to come within the extent of the ministerial exception. Skrzypczak v. Roman Catholic Diocese of Tulsa, Nos. 09-5089 and 09-5095 (10th Cir., 7/13/10); 2010 U.S. App. LEXIS 14295; 109 Fair Empl. Prac. Cas. (BNA) 1293; 93 Empl. Prac. Dec. (CCH) P43,932: http://www.ca10.uscourts.gov/opinions/09/09-5089.pdf [enhanced lexis.com version].

ADA; ADEA; Rehabilitation Act; Privacy Act: obesity, diabetes, unable to perform all essential functions of job

Controlling law. As stated so many times in these briefs, focus on performance rather than condition. Obesity in and of itself does not determine whether a person is disabled. Also, it is not sufficient for an employee to show he or she can perform most of the essential functions of his or her job – the employee must be able to perform all of the essential functions, even if such is only occasionally necessary. In this case the employee failed his physical examination. Summary judgment in favor of the employer in the trial court was affirmed by the Tenth Circuit Court of Appeals on these grounds:

1) the plaintiff was not otherwise qualified to hold the position as required by the Rehabilitation Act;
2) the defendant had a non-discriminatory reason for removing plaintiff that was not pretextual; and
3) the plaintiff did not allege that the accessing of his health records was intentional misconduct, as required by the Privacy Act.

Though the employee contended that for the two years leading up to his demotion he ably performed his duties as a boiler plant operator, the appellate court 
decided he was not "otherwise qualified" under the Act because his job required him be able to respond quickly to emergencies and navigate ladders with a weight limit of 300 pounds [he weighed 338]. Further, "[a]lthough [the plaintiff] testified that 95 percent of his work was '[l]ight duty,' and he was only occasionally required to climb on ladders, in times of crisis, he might need to act quickly and move with dispatch.” Finally, "The record indicates that [the plaintiff] would pose a danger to himself and others should he fall from a ladder, plus the court was concerned of the potentially disastrous effects if he was unable to shut down a boiler if it malfunctions, leading to a possible explosion. Wilkerson v. Shinseki, No. 09-8027 (10th Cir., 6/2/10); 606 F.3d 1256; 2010 U.S. App. LEXIS 11135, 109 Fair Empl. Prac. Cas. (BNA) 660;93 Empl. Prac. Dec. (CCH) P43,904; http://www.ca10.uscourts.gov/opinions/09/09-8027.pdf  [enhanced lexis.com version].

PDA, ADA: pregnancy, complex medical conditions, excess of caution, failure to objectively evaluate employee’s ability to perform

Illustrative; not controlling law. As seen so many time in the past, decisions made by employers or supervisors about physical, mental or other conditions may be erroneous and violate anti-discrimination laws. This employer transferred a pregnant employee from her welding position into a light duty position. The employee was pregnant with her third child shortly after starting as a welder. Previously she had suffered a miscarriage. Concern over industrial chemicals in the workplace, plus climbing and heavy lifting and pulling influenced the decision. The employee’s physician opined that she would not have a problem, but the employer requested the employee to obtain a second opinion from the physician, which she did. Her transfer to duties in the tool room had a daytime schedule, but a later change to an evening schedule interfered with her child care schedule. After transferring to another obstetrician it was discovered that she had a condition requiring bed rest. When she presented documentation of that condition she was told she was being fired for being pregnant. She did not have sufficient time on the job to qualify for FMLA or other leave. This complicated case illustrates that when complex medical conditions arise, competent medical expertise needs to be sought by the employer rather than making a decision based on suspicion, assumption, or subjective information, even if that decision seems to be in the employee’s best interest. Spees v. James Marine, Inc., No. 09-5839 (6th Cir., 8/10/10); 2010 U.S. App. LEXIS 16477; 2010 FED App. 0236P (6th Cir.); http://www.ca6.uscourts.gov/opinions.pdf/10a0236p-06.pdf [enhanced lexis.com version].
Title VII: independent contractor, right to control

Controlling law [because the reasoning is based on a United States Supreme Court case]. This is a good reminder about who is not an employee. The Title VII discrimination claim was correctly dismissed because the claimant was not an employee, but rather an independent contractor. Murray v. Principal Financial Group, No. 09-16664 (9th Cir., 6/17/10); 2010 U.S. App. LEXIS 15327; http://www.ca9.uscourts.gov/datastore/opinions/2010/07/27/09-16664.pdf [enhanced lexis.com version]. Relying on Nationwide Mutual Insurance Co. v. Darden, 503 U.S. 318, at 323, (1992); http://www.law.cornell.edu/supct/html/90-1802.ZS.html [enhanced lexis.com version]; the 9th Circuit Court of Appeals wrote, "when determining whether an individual is an independent contractor or an employee for purposes of Title VII, a court should evaluate 'the hiring party's right to control the manner and means by which the product is accomplished.'" The factors to consider are: 

   1. the skill required;

   2. the source of the instrumentalities and tools;

   3. the location of the work;

   4. the duration of the relationship between the parties;

   5. whether the hiring party has the right to assign additional projects to the hired party;

   6. the extent of the hired party's discretion over when and how long to work;

   7. the method of payment;

   8. the hired party's role in hiring and paying assistants;

   9. whether the work is part of the regular business of the hiring party;

  10. whether the hiring party is in business;

  11. the provision of employee benefits; and

  12. the tax treatment of the hired party.

ADA; FMLA: police officer, fitness-for-duty exam allowed

Illustrative; not controlling law. Neither the ADA nor the FMLA were violated by the City of Yakima when it required an officer returning to duty after leave to submit to a fitness-for duty examination. Officer Brownfield sustained a head injury and over time his behavior began to become erratic and disturbing, increasingly so with time. At issue was hose many fitness-for-duty-examinations (FFDE) could be conducted. Such examinations must be “job-related and consistent with business necessity.”  42 U.S.C. § 12112(d)(4)(A), requires that disability examinations must be based on a valid “business necessity”, and the appellate court stated that the standard “is quite high, and is not to be confused with mere expediency.” Brownfield apparently decide he had been examined enough times and refused to participate in an FFDE before a termination hearing, and his employment was then terminated. As you will recall, FMLA regulations state, “[n]o second or third opinions on a fitness-for-duty certification may be required.” 29 C.F.R. § 825.312(b). Brownfield contended that Yakima violated this provision by requiring him to submit to the FFDE after his primary care physician allegedly cleared him for duty. The appellate court rejected this argument, stating that “No reasonable juror could misread [the] letter as stating that Brownfield had recovered from the psychological issues that rendered him unfit for duty.” Further, Yakima did not request “second or third opinions” after Brownfield’s primary care physician refused to clarify his statement. Further, the appellate court noted, “. . . Yakima gave Brownfield several, additional opportunities to obtain a proper clearance by referring him to other physicians.” Under those circumstances, the appellate court ruled that liability under the FMLA would not be imposed on the employer. Concerning the ADA claim, the appellate court did not find a violation of that act either. Again, recall the caution would dictate that the focus needs to be factors such as behavior and its effect on safety, standards of performance, etc. Brownfield v. City of Yakima, No. 09-35628 (9th Cir., 7/27/10); 2010 U.S. App. LEXIS 15324; http://www.ca9.uscourts.gov/datastore/opinions/2010/07/27/09-35628.pdf [enhanced lexis.com version].

Title VII: harassment by third parties, patients, vendors, etc.; direct harassment, hostile work environment; retaliation; failure to train
FYI illustration. A home health care employer continued to ignore at least 25 complaints by home health care providers a sexually hostile work environment. Further, to agency failed to provide adequate training in how to deal with such behavior. Equal Employment Opportunity Commission v. Nurse One/Team One, LLC, (Civil Action No. 4:09-cv-90, U. S. District Court for the Eastern District of Tennessee, Winchester Division).

Union: punitive damages, common-law duty of fair representation

Controlling law. Punitive damages area allowed against a union for breach of duty to provide fair representation (DFR) to one (or more) of its members. The determination of compensatory damages and punitive damages required two separate and distinct processes:

· compensatory damages are determined on facts involving lost income (and perhaps other factors, whereas
· punitive damages require consideration of the concept of justice and of aggravating and/or mitigating circumstances, punishment and deterrence.

See NM UJI 13-1827, Punitive Damages, which deals with whether conduct was malicious, reckless, wanton, fraudulent, or done in bad faith. In this case the union appeared to have failed to act in situations of significant discriminatory behavior or hostile work environment. Wide discretion is allowed to a union, and factors for a union to consider in deciding whether and how to provide representation include, but are not limited to, the nature of the acts alleged in a grievance and whether representation is in the best interests of the union, and mere negligence is not a basis for a DFR action. As always, read the entire case for complete details. Akins v. United Steel Workers of America, AFK-CIO, CLC, Local 187, 2010-NMSC-031; http://www.nmcompcomm.us/nmcases/NMSC/2010/10sc-031.pdf [enhanced lexis.com version].

Title VII: discrimination nursing home, racially hostile work environment, perceived patient preference, racial comments from co-workers

Illustrative; not controlling law. Though nor controlling, this case illustrates persuasive reasoning. Perceived racial preferences of nursing home residents were not valid basis for a defense to a Title VII racial discrimination claim. Brenda Chaney, a certified nursing assistant (CNA), worked in a nursing home. A resident did not want assistance from an African-American. The employer then admittedly issued a daily schedule which included a directive patient "Prefers No Black CNAs." The employer also admitted banning Chaney from assisting that resident. Also, Chaney was subjected to racially charged comments from co-workers. Three months after starting with the nursing home, Chaney was fired for allegedly making a comment using bad language – while lifting a resident she was claimed to have said “she’s shitting.” The district court granted the employer’s motions to dismiss her claims alleging racially hostile environment and discriminatory discharge. On appeal, the Seventh Circuit Court of Appeals reversed those lower court rulings:

· Obviously racial slurs amounted to a hostile work environment, and daily reassignment of Chaney away from the resident reminded her of the discriminatory treatment.

· The employer’s defense of preferences by residents was rejected. Though gender preference may be honored in sensitive health care situations, racial ones cannot. Gender may be a bona fide occupational qualification for accommodating a patient’s privacy interest, but there is no such privacy interest associated with race. For example, “Just as the law tolerates same-sex restrooms or same-sex dressing rooms, but not white-only rooms, to accommodate privacy needs, Title VII allows an employer to respect a preference for same-sex health providers, but not same-race providers.”
Chaney v. Plainfield Healthcare Center, No. 09-3661 (7th Cir., 7/20/10); 2010 U.S. App. LEXIS 14804; http://www.ca7.uscourts.gov/tmp/ZP1FFQ8B.pdf [enhanced lexis.com version].

FMLA: insubordination, headache, failure to indicate FMLA leave

Illustrative: not controlling law. More and more courts are ruling that an employer’s obligations under the FMLA arise only after an employee gives sufficient notice of a serious medical condition and gives sufficient information that FMLA leave is required. Thus, while it is not necessary that FMLA leave be stated, an employee's information is sufficient notice if it gives the employer enough information to reasonably conclude that the employee may need leave for an FMLA-qualifying reason. [Note: This kind of information ought to be an essential element of FMLA training for employees, supervisors, managers and executives. If an employer can show proper FMLA training, notice cases such as this would not wind up in expensive litigation. Proper training about rights and responsibilities was one of the key points in the Ellerth/Faragher cases.] In this case the issue was whether an adverse employment action was based on a valid business purpose or on discrimination or violation of FMLA leave rights. Because the facts in this case are specific, read the case. Briefly though, the employee’s headache was no excuse for his insubordination [Note: You will also recall that it is important, among other things, to focus on behavior rather than the disability or condition of the employee.] Gipson v. Vought Aircraft Industries, Inc., No. 09-6026 (6th Cir., 7/13/10); 2010 U.S. App. LEXIS 14383,*;2010 FED App. 0420N (6th Cir.); http://www.ca6.uscourts.gov/opinions.pdf/10a0420n-06.pdf [enhanced lexis.com version].

ADEA: no disparate treatment, not similarly situated, mixed motive; summary judgment for employer

Controlling law. The key to success of the employer in this case is that it had a legitimate non-discriminatory reason for firing the employee. Patrick Medlock’s UPS truck collided with a gate that then became embedded in the front bumper. He claimed the truck must have malfunctioned, but subsequent tests ruled out malfunction. He was fired. In his age discrimination case he alleged that there had been eight similar instances in which drivers had committed similar misconduct. In seven of the cases the collisions were mitigated by weather and road conditions. The eighth case differed from Medlock’s because the driver admitted his mistake and was remorseful about it. The three-step test in such cases was (1) proof by Medlock that he was in a protected class and was replaced by an employee who was not, (2) showing by the employer of a valid business propose for the firing, and (3) proof by Medlock that such was a pretext for discrimination. The Tenth Circuit Court of Appeals pointed out that mixed-motive ADEA claims are barred under Gross v. FBL Financial Services, No. 08-441, ____ U.S. ____, 6/19/09); 2009 U.S. LEXIS 4535 [enhanced lexis.com version]. His second contention was that his direct supervisor had made a comment demonstrating age discrimination. That failed because the court found it was weak evidence, plus Medlock admitted his manager had no authority to termination or reinstatement. Medlock v. UPS, Inc., No. 09-5109 (10th Cir., 6/22/10); 2010 U.S. App. LEXIS 12770; 109 Fair Empl. Prac. Cas. (BNA) 1010; http://www.ca10.uscourts.gov/opinions/09/09-5109.pdf [enhanced lexis.com version].

Title VII: gender
Controlling law. In this case the employer did not have a legitimate non-discriminatory reason for its adverse employment action. The three-step test in such cases was (1) proof by Lowber that she was in a protected class and was replaced by an employee who was not, (2) showing by the employer of a valid business propose for the firing, and (3) proof by her that such was a pretext for discrimination. Della Lowber worked as an Animal Control Officer (ACO) from June of 1990 until January of 2004, at which time budgetary concerns necessitated elimination of that position. In 2005 the city decided to create an APO position. Lowber applied, but a male applicant was hired instead. The dispute was over whether part time work would be allowed. She had expressed in part time work. Problems for the city arose when it did not have an ordinance or policy against part time work, her testimony that she didn’t say she didn’t want part time work, testimony from a witness she needed the job didn’t care if it was part time, she had previously been given permission for part time work, plus the mayor testified he had run a side business while in office. Testimony of other witnesses affirmed Lowber was competent to perform the job. She won. The Tenth Circuit Court of Appeals stated that “Pretext  may be shown by such weaknesses, implausibilities, inconsistencies, incoherencies, or contradictions in the employer’s proffered reasons . . . that a reasonable factfinder could rationally find . . . that the employer did not act for [its stated reasons].” Lowber v. City of New Cordell, Okla., No. 09-6310 (10th Cir., 5/19/10); 2010 U.S. App. LEXIS 10220; 109 Fair Empl. Prac. Cas. (BNA) 838; http://www.ca10.uscourts.gov/opinions/09/09-6130.pdf [enhanced lexis.com version].

FMLA: cleanup assistance held unrelated to mother’s hepatitis, “direct care” compared with “indirect care”
Illustrative; not controlling law. As always, with rulings that are not controlling law in our jurisdiction, consult with legal counsel before proceeding with and adverse employment action such as this case did. However, at some point our jurisdiction may find the reasoning of this case persuasive (as opposed to binding or controlling). Joe Lane, a medical Technologist at Pontiac Osteopathic Hospital, had been granted FMLA leave to care for his mother, with whom he lived. She suffered from diabetes, high blood pressure, weight loss and arthritis and needed to be provided with food and to be driven to appointments with health care providers. For four months this was not challenged by his employer, but when he missed four days of work he violated hospital personnel absence policies by failing to call in. His reason for being absent was that when it rained the basement flooded and that the "flood cleaning days" should be excused because his mother had hepatitis and the stagnant water was a "breeding ground" for the disease. Rejecting that reason, the Hospital fired him. At trial the judge granted summary judgment in favor of the employer. Though he had not previously mentioned his mother’s hepatitis, the judge disregarded that matter and considered the following factors significant:

· cleaning the flooded basement was not listed on the FMLA certification form as duties related to her serious medical condition;

· he had not established that cleaning hers basement met the definition of "caring for" a family member with a serious health condition;

· he could not demonstrate that her hepatitis was in danger of being aggravated if the basement was not immediately cleaned; and

· even disregarding those factors, his request for leave to clean her basement failed to put the employer on notice of the need for FMLA leave.

Over the years courts have expanded the scope of the definition of "caring for" as an FMLA leave entitlement. This case counters that trend by distinctly defining the difference between those activities that provide "direct" care to the family member (e.g., providing a meal or transport, or sitting bedside) and those that provide "indirect" care (e.g., salvaging mom's basement).  Although the former regularly qualify for FMLA leave, the latter typically do not. Lane v. Pontiac Osteopathic Hospital, No. 09-12634 (United States District Court, E.D. Michigan, Southern Division, 6/21/10; http://scholar.google.com/scholar_case?case=16361142005570212643&hl=en&as_sdt=2&as_vis=1&oi=scholarr [enhanced lexis.com version]; read this article for further discussion of the matter and important considerations: http://www.fmlainsights.com/care-for-family-member/cleaning-up-moms-flooded-basement-not-enough-to-trigger-fmla-leave/.

EEOC: leave, automatic termination policies
A cautionary article: EEOC Cracks Down On Automatic Termination Policies Following Medical Leave, by Ingrid N. Culp and Pamela J. Abbate-Dattilo; http://www.fredlaw.com/articles/employment/empl_1007_inc_pja.html; If you cannot find this article, I have a copy in RTF format.

FMLA, ADA: FMLA intermittent leave, diabetes medication side effects, tardiness, work breaks

Illustrative; not controlling law. A diabetic employee’s medication side effects were frequent tardiness and frequent breaks for urgent urination and bowel movements. He worked in a call center and his condition interfered with the company’s responsiveness and productivity. He was fired and his FMLA violation claim failed because intermittent leave is for such toilet breaks aren’t what FMLA intermittent leave was intended for; it is intended for situations in which the employee is unable to attend work at all. Mauder v. Metropolitan Transit Authority of Harris County, No. 05-20299, 446 F.3d 574 (5th Cir., ); 2006 U.S. App. LEXIS 9306; 152 Lab. Cas. (CCH) P35,125; 87 Empl. Prac. Dec. (CCH) P42,361; 11 Wage & Hour Cas. 2d (BNA) 628; http://www.ca5.uscourts.gov/opinions%5Cpub%5C05/05-20299-CV0.wpd.pdf  [enhanced lexis.com version]. [Note: However, this situation could well be an ADA problem, which would then involve the employer seeking expert medical information, conducting interactive accommodation discussions with the employee, and determining what reasonable accommodations, if any, could be made without undue hardship to the employer.]

ADA; FMLA: fitness-for-duty exam doesn’t support "regarded as disabled" claim

Illustrative; not controlling law, and this case illustrates that

· employers are permitted to use reasonable means to determine whether an employee’s troubling behavior or behavior-related job difficulties limit that person’s ability to do his or her job, and
· that such reasonable means do not support an ADA claim.
“Fitness-for-duty” exams typically have been considered by courts to be a reasonable means to make that determination, and reasonableness can be shown when the employer can articulate legitimate, non-discriminatory reasons to question an employee’s ability to perform his or her duties. Charlene Wisby was a city emergency dispatcher, and as such had to have the ability to focus and concentrate at all times. Her FMLA application stated that she had a serious health condition that rendered her unable to perform the essential functions of her job. The employer required a medical examination to ascertain her fitness for duty to safely continue in her job, and the examiner’s report stated she was unable to do that. As you will recall, the ADA defines a person is as disabled if he or she is:

· actually disabled,

· has a record as disabled, or

· is regarded as disabled.

The purpose of the term “regarded” is to avoid erroneous perceptions or stereotypes that might disadvantage individuals with impairments not of a nature or extent to be an actual disability. In affirming the summary judgment dismissal by the trial court, the appellate court stated that her

employer did not “mistakenly” believe that Wisbey had an impairment substantially limiting her ability to work because her condition admittedly and actually rendered her unable to do her job. Importantly too, the appellate court noted that a statement of unfitness from a physician indicates an actual condition and thus is not an erroneous perception or stereotype. Wisbey v. City of Lincoln, Nebraska, No. 09-2100 (8th Cir., 7/6/10); 2010 U.S. App. LEXIS 13684; http://www.ca8.uscourts.gov/opns/opFrame.html [enhanced lexis.com version].

Ill employee driving home, automobile accident, employer liability

Illustrative; not controlling law. An ill employee was allowed to drive home from work after complaining of lightheadedness from aromas resulting from bug spraying the workplace. She caused a reared automobile crash while driving home and told the police officer she felt lightheaded before the accident. The person in the vehicle she struck sued the employer for negligence, and the appellate court ruled the case could proceed to trial. Bussard v. Minimed Inc., 105 Cal. App. 4th ,798, 129 Cal. App. Rptr. 2nd (2003); http://scholar.google.com/scholar_case?case=2370357006970841034&q=Bussard+v.+Minimed+inc.&hl=en&as_sdt=10000000002&as_vis=1 [enhanced lexis.com version].

FLSA: altering time sheets, manager held personally liable
Illustrative; not controlling law. Chao v. Self Pride, No. 06-1203, No. 06-1369, 232 Fed. Appx. 280 (4th Cir., 5/17/10); 2007 U.S. App. LEXIS 11583; 12 Wage & Hour Cas. 2d (BNA) 1025; http://scholar.google.com/scholar_case?case=10926644626957549268&q=Chao+v.+SelfPride&hl=en&as_sdt=10000000002&as_vis=1 [enhanced lexis.com version].

Title VII: hostile work environment, “equal opportunity harasser”, sexual harassment, gender specific comments

Illustrative; not controlling law. For many years there was a line of thinking that there was no liability for a hostile work environment caused by an “equal opportunity harasser”. A few years ago various circuit courts began to rule otherwise, and this case is a good reminder of that important change. Deborah Waechter, M.D. practiced with the Fairbrook Medical Clinic. John Kessel, M.D., owned and ran the clinic, and fancied himself to be a “shock jock” who made outrageous remarks to both male and female employees. Perhaps he thought that owning and operating the clinic gave him special privileges and exemption from anti-discrimination laws. Among others in the clinic, Dr. Waechter was the target of a number of remarks by Dr. Kessel having to do with her body, her sexual relationship with her husband, plus Kessler declared he prided himself in being a “breast man”. One of Title VII’s protections and prohibitions discrimination is misbehavior “because of sex”, the purpose being to “strike at the entire spectrum of disparate treatment of men and women in employment.” Proof of a violation by allowing a hostile work environment requires the employee to show the conduct complained of was unwelcome, was based on her sex, was sufficiently “severe and pervasive” to alter the conditions of her employment and created an “abusive work environment” that was attributable to the employer. The behavior complained of must be objectively hostile to a reasonable person under the circumstances. The clinic raised a Faragher/Ellerth defense, but the court rejected it, finding that the clinic did not exercise “reasonable care to prevent and correct promptly any sexually harassing behavior” because it never investigated complaints made several times by Waechter to Kessel (and on at least one other time to another manager) or took any other corrective actions. EEOC v. Fairbrook Medical Clinic, P.A., No. 09-1610, (4th Cir., 6/18/10); 2010 U.S. App. LEXIS 12503; 109 Fair Empl. Prac. Cas. (BNA) 907; http://pacer.ca4.uscourts.gov/opinion.pdf/091610.P.pdf [enhanced lexis.com version]. Also see Kaytor v. Electric Boat Corp., No. 09-1859-cv, (2nd Cir., 6/29/10); 2010 U.S. App. LEXIS 13318; based on similar facts, plus threats of physical violence; http://www.ca2.uscourts.gov/decisions/isysquery/502c49d3-f873-4765-a325-c48a5f89df06/1/doc/09-1859-cv_opn.pdf#xml=http://www.ca2.uscourts.gov/decisions/isysquery/502c49d3-f873-4765-a325-c48a5f89df06/1/hilite/ [enhanced lexis.com version].
ERISA: ambiguous or vague opinion on whether courts or plan administrator determines benefits
Controlling law – sort of . . . . Having retired and deactivated my license to practice law, I can notify you about this United States Supreme Court opinion but not conjecture on it for you, so check with your benefits legal counsel on what it might imply. The hanging question is whether the final determination about benefits is to be made in the court system or by the benefits plan administrator. It’s a complex case replete with citations to cases in the history of the development of the benefits law leading up to this opinion. As usual, I have provided you with citations to legal reporting sites and to the URL for a PDF copy. Conkright v. Frommert, No. 08-810, ____ U.S. (Apr. 21, 2010); 130 S. Ct. 1640; 176 L. Ed. 2d 469; 2010 U.S. LEXIS 3479; 48 Employee Benefits Cas. (BNA) 2569; 22 Fla. L. Weekly Fed. S 232; http://www.supremecourt.gov/opinions/09pdf/08-810.pdf [enhanced lexis.com version].

FMLA: DOL expands family leave for same-sex parents and others
Article from The Employment Law Post ©, 6/25/10, Read the article for all of the details and comment, but in very brief summary:

Determining whether an employee stands in loco parentis to a child requires a consideration of multiple factors, including:

· the child’s age;

· the degree to which the child is dependent on the person claiming to be standing in loco parentis;

· the amount of support provided, if any; and

· the extent to which duties commonly associated with parenthood are exercised.

http://employmentlawpost.com/hrnews/2010/06/23/dol-expands-family-leave-for-same-sex-parents/?HLA.

Unions: violating collective bargaining agreement (CBA), international union inducing violation, no liability; courts, not arbitrator to determine existence of arbitration clause

Controlling law. From time to time there may be a dispute between a local union and its international organization about whether to ratify a proposed labor contract and whether the local should comply with the terms of it, and the United States Supreme Court held that the courts decide.  Another issue dealt with in this case was who determines whether an arbitration clause was in fact agreed to by the parties, and the Court held that the courts decide. Granite Rock Company v. International Brotherhood of Teamsters, No. 08-1214, ____ U.S. ____, (Jun, 25, 2010); 2010 U.S. LEXIS 5255; http://www.supremecourt.gov/opinions/09pdf/08-1214.pdf [enhanced lexis.com version].

ADA: new perspective, position held by temporary employee is not “vacant” for purposes of reassignment as a reasonable accommodation under the ADA.

Controlling law. This is a case of “first impression”, i.e., it is a new issue not previously decided: whether a position or positions filled by a temporary contract workers or workers are "vacant" for purposes of reassignment as a reasonable accommodation under the ADA. Our Tenth Circuit Court of Appeals ruled that such a position is not vacant because no employee, disabled or not, could be assigned to it - that temporary employee holds the position pursuant to the terms of a contract and cannot be bumped out. Read the case for a good review of this area of the state of the ADA employment law. Also, discussing it with your employment law attorney would be a good idea to make sure you have adequately dealt with the entire situation.  Duvall v. Georgia-Pacific Consumer Products, L.P., No. 08-7096 (10th Cir., 6/9/10); 2010 U.S. App. LEXIS 11791; http://www.ca10.uscourts.gov/opinions/08/08-7096.pdf [enhanced lexis.com version]. 
ADA; FMLA: Employee must provide enough information of a possibly qualifying condition; necessity of adequate training for all employees, staff, supervisors, managers, executives; employee rejected FMLA leave
Illustrative; not controlling law. The employee failed to provide sufficient information to alert his supervisors of a condition that might possibly qualify him for FMLA leave. He was discharged for excessive absenteeism. Read the case for details before relying on this, and discuss it with competent, experienced employment legal counsel. Briefly, the employee complained he was stressed and anxious, but did not mention his depression. His claim for failure to accommodate his condition was rejected by the trial court and the appellate court. Proving an ADA discrimination claim requires that the employee must inform the employer that an accommodation is needed, which this employee did not do. Adequate training of the supervisor resulted in the supervisor diligently pursuing inquiry to try to determine if the employee qualified for FMLA leave. Kobus v. The College of St. Scholastica, Inc., No. 09-1583 (8th Cir., 6/21/10); 2010 U.S. App. LEXIS 12601; http://www.ca8.uscourts.gov/opns/opFrame.html [enhanced lexis.com version].
Privacy: employer-provided communication devices, reasonable expectation of privacy, employers written "Computer Usage, Internet and E-Mail Policy" that specified that employees had no expectation of privacy or confidentiality when using computers, e-mail, or the Internet, searching personal text messages, monitoring text message overages, oral statements affecting policies, practices and procedures
Controlling law. This is an important case announcing a unanimous decision, but the court limited its application because eight of the justices conclude that the judiciary "risk[ed] error" by defining the constitutional protections of privacy in electronic communications before the role of technology in our society has become clear. The Court further noted that, "[r]apid changes in the dynamics of communication and information transmission are evident not just in the technology itself but in what society accepts as proper behavior. . . At present, it is uncertain how workplace norms, and the law's treatment of them, will evolve."
The major point here is that employers need to review and update policies, practices, procedures and training for all electronic communication devices because this area of business communications is and will continue to rapidly evolve.

City of Ontario v. Quon et al., No. 08-1332, ____ U.S. ____ (June 17, 2010); 2010 U.S. LEXIS 4972; http://www.supremecourt.gov/opinions/09pdf/08-1332.pdf [enhanced lexis.com version]. [Note: double-check this opinion for any possible revisions in the text after publication on 6/17/10.] 

Though this case involves law in the public sector, the opinion notes it has implications in the private sector as well. The concern of California’s Ontario Police Department (OPD) as a business management matter of the cost of text messages, and the Court recognized that valid business purpose. It had the following important factors in place:

· A written Computer Usage, Internet and E-Mail Policy that policy strictly prohibited employees from using "inappropriate, derogatory, obscene, suggestive, defamatory, or harassing language in the email system." Sgt. Jeff Quon, an employee of the city police department, signed a statement acknowledging that he had read and understood the policy;
· Team members were reminded in a staff meeting that all text messages were considered email messages subject to being monitored subject to the Computer Usage, Internet and E-Mail Policy;

· Later a memo was sent by the city expressly stating that messages sent on pagers were considered email messages subject to the policy.
· SWAT team members had a monthly character limit and a supervisor who had “fiscal responsibility” for the department. One problem for OPD was the statement to Quon was that if there was an overage, that amount could be paid and the messages would not be audited. 

However, Officer Quon consistently exceeded the character limit, and the Chief decided that Quon and another such officer would be audited.

The auditing procedure should be noted:

· The city obtained transcripts of the messages to check to see if the content was related to OPD business;

· Off-duty-time messages were redacted;

· Remaining messages were reviewed and 57 of the 456 sent while on duty were found to be unrelated to work, and some were sexually explicit.

Based on this, Quon was investigated by Internal Affairs, and disciplined.

Quon file suit for violation of his privacy and Fourth Amendment rights as a public sector employee under the Unites States Constitution for unlawful search and seizure.

As we know, public sector employees have Fourth Amendments rights. Previous Supreme Court decisions set forth a two-step process to analyze whether such a search was unconstitutional:

1. A court must first consider the operational realities of the workplace to determine if an employee had a reasonable expectation of privacy, and

2. if so, even then the employer still had a right to conduct a search for "noninvestigatory, work-related purposes, as well as for investigations of work-related misconduct," if the search was reasonable.

Declining to determine whether Quon had a reasonable expectation of privacy [Note: thus avoiding the conversation about paying for the overages and avoiding being monitored], the Court moved on to determine that the employer had a “legitimate, work-related rationale”, and thus was proper under the part two of test outlined above. It concluded that the city had a legitimate interest in ensuring that employees were not paying overages fees for work-related messages and that the city was not paying for excessive personal communications by its employees.
[Note: All of this has important implications for both public and private sector employees, and employers ought to seriously consider studying this opinion carefully and then conduct a thorough audit with human resources staff and competent, experienced employment law counsel.]

National Labor Relations Act: quorum required

Controlling law. For about 27 months the National Relations board has been issuing opinions based on only two members meeting (because presidential appointments have been blocked in congress). During the period of January 1, 2008 and March 27, 2010, the Board had only two sitting members, and it decided about 600 cases, all of which have been invalidated by this opinion. New Process Steel, L.P. v. NLRB, No. 08-1457, ____ U.S. ____, (6/17/10); 2010 U.S. LEXIS 4973: http://www.supremecourt.gov/opinions/09pdf/08-1457.pdf [enhanced lexis.com version].

Title VII; Equal Pay: inability to show she performed substantially similar work

Controlling law. As with cases decided heavily on factual issues, reading the details of this case is essential. The employer sought a person with higher levels of experience, more experience, and a broader set of talents and skills, and it had to negotiate his salary and bonuses. The female employer who was ultimately replaced failed to show the appellate court that the employer’s stated reasons for its decisions were pretext to cover up discrimination. Hard facts are required of a claimant, and this one failed to go beyond her own opinions about her qualifications to show an overwhelming disparity of treatment. Whether this was a failure of actual proof or a failure of adequate presentation at trial is unclear. Lewis v. D.R. Horton, Inc., Nos. 09-2032 & 09-2137 (10th Cir., 3/24/10); 2010 U.S. App LEXIS 6094; and read the opinion at: http://www.ca10.uscourts.gov/opinions/09/09-2032.pdf [enhanced lexis.com version].

[Note: Some prevention measures to consider in advance of making a major change of this nature:

· Accurately and sufficiently document the business need for such a change.

· Describe the new job description.

· Consider posting the position inside the company as well as outside.

· Interview applicants thoroughly and consistently, and document the entire process to substantiate fairness and lack of discrimination.]
Arbitration: is the agreement “unconscionable?

Controlling law. When a litigant raise the issue of mandatory arbitration, typically the consideration for the judge is whether enforcing the arbitration agreement would be “unconscionable”, i.e., the party opposing arbitration challenges the fairness of the agreement. Check Rent-A-Center West, Inc. v. Jackson, No. 09-497, ____ U.S. ____ (U.S.S.C., 6/21/10); 2010 U.S. LEXIS 4981; http://www.supremecourt.gov/opinions/09pdf/09-497.pdf [enhanced lexis.com version]. 

Arbitration: time within which to raise the defense of an arbitration agreement
Controlling law. Federal courts favor enforcement of arbitration agreements. Here are the factors typically used by courts in deciding if the defense of a controlling arbitration agreement has been timely asserted in order for the trial court to dismiss the matter and refer it back for arbitration:

· whether the party’s actions are inconsistent with the right to arbitrate;

· whether the litigation machinery has been substantially invoked and the parties were well into preparations for a lawsuit before the party notified the opposing party of an intent to arbitrate;

· whether a party either requested arbitration enforcement close to the trial date or delayed for a long period before seeking a stay (a halt to the proceedings);

· whether a party seeking arbitration filed a counterclaim without asking for a stay;

· whether important intervening steps (e.g., taking advantage of judicial fact-finding procedures not available in arbitration) had taken place; and

· whether the delay affected, misled, or prejudiced or harmed the opposing party.

Hill v. Ricoh Ams. Corp., No. 09-3182 (10th Cir., 4/19/10); 2010 U.S. App. LEXIS 7979; http://www.ca10.uscourts.gov/opinions/09/09-3182.pdf [enhanced lexis.com version].

Title VIII; Retaliation: employee’s failure to comply with Faragher/Ellerth reporting requirements; “cat’s paw” doctrine inapplicable
Controlling law. The appellate court found that the employer had complied with Faragher-Ellerth anti-discrimination training requirements and the employee had not, and thus his discrimination claim was barred. His retaliation claim failed because the decision to terminate him was made independently of input from others in the company, i.e., he did not establish that the person(s) who terminated him had been influenced by others.* The employee had numerous performance deficiencies , he attempted to circumvent the normal chain of command, and his  complaints his supervisors were unsubstantiated  Shabestari v. Utah Non-Profit Housing, No. 09-4105 (10th Cir., 5/10/10); 2010 U.S. App. LEXIS 9502; http://www.ca10.uscourts.gov/opinions/09/09-4105.pdf [enhanced lexis.com version].

[*Note: Essentially, a person getting someone else to unwittingly do something for that person, e.g., from Wikipedia: Jean La Fontaine was a 17th century French poet who penned a fable involving a monkey and a cat "in which a monkey convinces an unwitting cat to pull chestnuts from a hot fire. As the cat scoops the chestnuts from the fire one by one burning his paw in the process, the monkey eagerly gobbles them up, leaving none for the cat." Included because “cat’s paw” has become an established name for that legal theory.]

NM 2010 Legislative Session laws to be aware of

Be aware of these laws passed in the 2010 NM session and read the PDF files for the actual wording:

· HB 165, Public sector, Whistleblower Protection Act, prohibiting public employer retaliation against public employee in certain circumstances; creating right to civil action for damages. http://www.nmlegis.gov/Sessions/10%20Regular/final/HB0165.pdf.

· SB 254, Public sector, amending Criminal Offenses Act to restrict inquiry and consideration of a conviction until final stages of hiring practices; hiring, license, permit, certificate or other authority to engage in any regulated trade, business or profession; not an automatic bar; no inquiry about conviction until selected as finalist. http://www.nmlegis.gov/Sessions/10%20Regular/final/SB0254.pdf.

Title VII: age and gender discrimination allegation; indirect discrimination proof, three-step proof, “employer’s legitimate business expectations”, no pretext – insubordination as valid business purpose reason
Illustrative; not controlling law. An employee fired for insubordination alleged age and gender discrimination made it through the first step, but failed on the second step and summary judgment in favor of the employer was upheld. The key point is that she was not meeting the employer’s legitimate business expectations, and an important factor in success adequate, objective documentation of the employee actions and statements on which the employer’s adverse employment decision was based. Everroad v. Scott Truck Sys., Inc., No. 08-3311 (7th Cir., 5/10/10); 2010 U.S. App. LEXIS 9484; 109 Fair Empl. Prac. Cas. (BNA) 353; http://www.ca7.uscourts.gov/tmp/Y610FZ61.pdf [enhanced lexis.com version].
ADA: job descriptions, “essential functions”, reasonable accommodation, size of the operation, temporary accommodation. 

Illustrative; not controlling law. An assistant manager who injured herself while grilling and scooping ice cream took FMLA leave. When that leave expired her employment was terminated because she was unable to perform certain functions of her job. The restaurant was found to be too small an operation to reasonably accommodate Richardson’s condition after her injury.

This case might have been decided differently if the size of the business had been larger

Friendly Ice Cream Corporation, No. 08-2423, 594 F.3d 69 (1st Cir., 2/5/10); 2010 U.S. App. LEXIS 2495; 22 Am. Disabilities Cas. (BNA) 1473; 14 Accom. Disabilities Dec. (CCH) P14-052 [enhanced lexis.com version].

Katharine Richardson’s six-page job description as assistant manager stated that position required being primarily responsible for:

1) assisting the General Manager with administrative and operational shift duties;

2) providing guidance and direction to restaurant personnel;

3) overseeing, directing and assisting in the kitchen, dining and take-out operations;

4) facilitating production and customer service; and

5) ensuring that safety regulations and quality standards were maintained and that customer satisfaction was achieved.
The appellate court affirmed the summary judgment in favor of the employer, reasoning that:

. . . "[f]unctions that might not be considered essential if there were a larger staff may become essential because the staff size is small compared to the volume of work that has to be done." The 1st Circuit explained that, "[i]f an employer has a relatively small number of available employees for the volume of work to be performed, it may be necessary that each employee perform a multitude of different functions. Therefore, the performance of those functions by each employee becomes more critical and the options for organizing the work become more limited."

Title VII: presently no deadline for filing claim, though ultimately the lower court will determine and state when the date for when filing period begins; remanded to 7th Cir. for further action
Controlling law. As of this time in the legal proceedings, no “clock” or “calendar” applies to this disparate impact case to bar the claims of African-American firefighters against the Fire Department of the City of Chicago, the Lewis case. But, you ask, why was there a time deadline issue in the recent Ledbetter case? The difference seems to be that the Lewis case involved indirect discrimination and the Ledbetter case involved direct discrimination. Direct discrimination would then be an identifiable act at the time of commission, whereas under the Lewis reasoning indirect discrimination by disparate impact of a policy does not occur until the actual by the application of such on those employees in a protected class. Thus the Supreme Court highlighted important differences in when claims of disparate impact — as opposed to claims of disparate treatment — must be brought under Title VII. Lewis v. City of Chicago, Illinois, No. 08-974, ____ U.S ____ , May 24, 2010; 2010 U.S. LEXIS 4165; http://www.supremecourt.gov/opinions/09pdf/08-974.pdf [enhanced lexis.com version].

ERISA: attorney fees

Controlling law. The U.S. Supreme Court held that a court may award attorney's fees under ERISA § 502(g)(1) to either party as long as the fee claimant "has achieved some degree of success on the merits." This replaces the former rule that fees would be awarded to the “prevailing party”. Hardt v. Reliance Standard Life Ins. Co., No. 09-448, ____ U.S. ____, May 24, 2010; 2010 U.S. LEXIS 4164. [Note: What affect this ruling may have in other employment law cases, if any, remains to be seen.]

Title VII: female driver, physical ability test (PAT), inconsistent testing, relation of test to actual duties, legitimate business reason; concern over injury, relation to ADA pre-employment testing

Illustrative; not controlling law. Employers have legitimate concerns about employees injuring themselves, such as the safety, health and welfare of the each worker, danger to others, interruption of delivery of goods and services to customers, and so. However, though PATs may help to reduce workplace injuries, caution is essential, so ensure that sure the test is (1) consistently applied to all employees, (2) related to the requirements of the specific job, and (3) designed to evaluate the actual shortcoming(s) in question.

Merritt v. Old Dominion Freight Line, Inc., No. 09-1498, 601 F.3d 289 (4th Cir., 4/9/10); 

 2010 U.S. App. LEXIS 7352; 108 Fair Empl. Prac. Cas. (BNA) 1766; 93 Empl. Prac. Dec. (CCH) P43,863; http://pacer.ca4.uscourts.gov/opinion.pdf/091498.P.pdf [enhanced lexis.com version].
Old Dominion had two classes of drivers: (1) line haul and (2) pickup and delivery. Line haul drivers typically drive long distances across state lines and are away from home on nights and weekends. Pickup and delivery drivers work locally, rarely working nights and weekends. Duties of pickup and delivery drivers require picking up and handling freight, so that job requires more lifting and is physically more demanding than that of a line haul driver. Of the pickup and delivery class of 3,100, only six were female.

Deborah Merritt drove line haul for six years, and over that time she developed an interest in working as a pickup and delivery driver so she could have regular hours and spend her nights and weekends at home. When she filled in as a pickup and delivery driver in May 2002, her supervisor evaluated her work as fully satisfactory. A short time after starting as a temporary pickup and delivery driver, she applied for permanent status. Twice, she was rejected and younger, less experienced male drivers were hired instead. In response to her inquiry about the reasons, the terminal manager told her that “it had been discussed and it was decided that [we] could not let a woman have that position.” Sometime later, he told her that the regional vice president was worried about hiring a female pickup and delivery driver for fear she would get hurt, and on another occasion he told her that the vice president had concerns about making her a pickup and delivery driver because he “didn’t think a girl should have that position.” However, in March 2004, Old Dominion allowed Merritt to work as a permanent pickup and delivery driver, but unlike male drivers, she was placed on a 90-day probationary period.

Merritt performed her pickup and delivery duties satisfactorily until September 29, when she injured her ankle on the job, and then Old Dominion required her to take a physical ability test (PAT) to assess her ability to perform her pickup and delivery duties. Old Dominion uses the PAT primarily during the pre-employment stage to evaluate potential hires, but not as a consistent policy and practice. Note that her personal physician stated there was nothing about her medical condition that would prevent her from performing her job. However, when Merritt took the PAT she was evaluated as having failed. Though she contended that the tasks she had problems with were unrelated to her ankle injury, Old Dominion terminated her employment based on the results of the PAT, claiming she was unable to perform her job. She was replaced by a male driver.

Her Title VII sexual discrimination claim based was on the employer’s belief that women are incapable of performing the duties of a pickup and delivery driver. The federal district court granted the employer’s motion for summary judgment. That judgment was reversed because the appellate court found that she had presented sufficient evidence of discriminatory conduct to warrant a trial. Though acknowledging that Old Dominion had offered legitimate reasons for deciding to terminate her employment, i.e., failing the PAT, it found that reason was insufficient to defeat her claims because (1) evidence showed that the PAT wasn’t designed to test her physical shortcomings in doing her job and (2) Old Dominion used the PAT selectively. Further, the prejudicial and biased statements by Old Dominion managers about not wanting women as pickup and delivery drivers evidenced a discriminatory corporate culture.

Title VII: filing period for a New Mexico Human Resources Bureau right-to-sue letter is different from an EEOC right-to-sue notice
Controlling law. Because this decision is of interest primarily to litigation attorneys, it is noted here but not briefed. Rodriquez v. Wet Link, LLC, 2010 U.S. App. LEXIS 8594 (10TH Cir., 2010 [enhanced lexis.com version].

Title VII, Retaliation: poor performance, not discrimination; adequate documentation showed no pretext

Controlling law. A history of poor performance by the employee, plus adequate documentation by the employer’s efforts to warn, counsel and document to help the employee improve his performance, were sufficient to enable this employer to win on the summary judgment ordered by the trial court that was affirmed by the appellate court.

Anderson v. AOL, LLC, No. 09-6036 (10th Cir., 1/27/10); 2010 U.S. App. LEXIS 1813; 108 Fair Empl. Prac. Cas. (BNA) 953 [enhanced lexis.com version].

This case, the one following and the article about evaluation difficulties demonstrate (1) the need for adequately warning employees of performance deficiencies, (2) counseling them about how to improve and offering assistance with that process, and  (3) appropriately documenting them.

Todd Anderson had and long and problematic history of poor performance, most notable of which were:

· vocal and negative reactions to the employer’s employment decisions,

· perceptions by coworkers about him and his lack of leadership,

· his inability to serve as a leader and also to provide accurate information for his team, and

· his behavior in the open call center floor on the day he was fired, e.g., that several AOL employees were not qualified for their positions, , plus statements about the sexual orientation of one employee and reference to another employee as a sexual offender.

The employer had a well documented record of warning and counseling Anderson in its efforts to assist him to change his behavior and improve his performance. That was sufficient to show to the courts a valid business purpose for terminating his employment, and his contentions of discriminatory actions by the employer were carefully examined and rejected.

ADEA: no discrimination, adverse employment action, inability to get along with co-workers, adequate documentation
Illustrative; not controlling law. This employee’s inability to get along with co-workers was held to be sufficient basis for taking the  adverse employment action of not rehiring him after a reduction in force layoff. Often employers are reluctant to take an adverse employment action against an employee who is in a class that is protected against discrimination. One example that immediately comes to mind is an ADA situation involving an employee with an emotional or psychological problem who acts inappropriately in the workplace, and the solution is to focus on the behavior and not the condition or status. In this unpublished opinion of the 6th Circuit Court of Appeals case Lucent Technologies employee Brian Viergutz, age 43, had worked with the company since 1997 as an installer. In late 2003  he was laid off as part of a RIF. He admitted that over the course of his employment with Lucent he had numerous personal conflicts with his fellow employees. As you will recall, proof of indirect evidence of discrimination involves a three-step process: (1) proof by the employee of being in a protected class and qualified for the job, (2) a showing by the employer of a valid business purpose for the adverse employment action, and (3) proof by the employee that the employers stated purpose was a pretext to cover up discrimination. Because of his turbulent and contentious work history Viergutz failed to prove pretext. Viergutz v. Lucent Technologies, Inc., No. 08-3626, unpublished, 6th Cir., 4/23/10).; 2010 U.S. App. LEXIS 8491; 2010 FED App. 0250N (6th Cir.); and from More Law Lexapedia: http://www.morelaw.com/verdicts/case.asp?n=08-3626&s=OH&d=43632, an excellent resource [enhanced lexis.com version].

Evaluations: pitfalls and malpractice article

Here is an excellent article from LAW 360 on why to not have periodic evaluations: 

http://www.littler.com/PressPublications/Documents/Law360.com-05112010.pdf.

Annual Evaluation Systems and Malpractice, May 2010, by David M. Wirtz, Employment Law360, May 10, 2010. In this article, David M. Wirtz, a shareholder in Littler's New York City office, advises employers on the pitfalls of annual evaluations systems. "Employers can also train supervisors to evaluate their employees honestly until they’re blue in the face, but, the unfortunate truth is, they will not do it, and there are equally immutable forces of nature at work to explain why they won’t," writes Wirtz.

[Note: Seriously consider using a “warn, counsel, and document” approach as problems arise. From my training materials:
· Corrective action means assisting the employee to modify behavior to meet company or agency standards, and it helps to focus attention on the process of correcting deficiencies as they occur in order to help the employee to succeed – which investigators, hearing officers, judges and juries should be hearing and seeing.

· Adverse employment action means steps affecting pay, benefits, tenure, continued employment, and things of a very serious nature.

To maintain objectivity, bear in mind this outline for documentation:

· Rules = policies and procedures that apply to the deficiency, i.e., job description and performance standards

· Facts = accurate description and definition of the problem that the employee can understand and act upon (what, who, when, where and why)

· Goals = what the employee needs to do to rectify the problem

· Solutions = suggested methods for achieving the goals

· Consequences = what to expect if the deficiency is not taken care of

· Follow-up and feedback = advise the employee on progress
For this subject we will be referring to an excellent book: Documenting Discipline, by Mike Deblieux, ISBN 1-884926-34-7,
Provant Media Publishing Company, 4601 121st Street, Urbandale, IA 50323-2311; (888) 776-8268

Or from Coastal Training Technologies Corp., 88 pages, Model #: LGL007-MAN-ENG-0000, $14.95, www.coastal.com
ERISA: garnishment, federal law, state law

Controlling law. This case will be of interest primarily to litigators, so it is not briefed beyond this notice of its publication and posting of how to locate the full text of the decision online.

{1} Wrongfully denied her disability benefits, a former employee obtained a judgment against her employer’s long-term disability plan based on rights accorded under the federal Employee retirement Income Security Act of 1974 (ERISA), 29 U.S.C. §§ 1001 to 1461 (2000). The employee seeks to enforce that judgment by way of a writ of garnishment against the insurer whose insurance policy funded the employer’s disability plan. The district court granted the writ of garnishment against the insurance company, but the Court of Appeals reversed, concluding that the employee’s case did not fit its understanding of the proper scope of garnishment under state law. We reverse the Court of Appeals, uphold the writ of garnishment against the insurer, and remand to the Court of Appeals for further proceedings.

http://www.nmcompcomm.us/nmcases/NMSC/2010/10sc-014.pdf;

ftp://nmbar.nmbar.org/BB_05-03-10.pdf [enhanced lexis.com version].

Title VII: break policy, gender discrimination, retaliation, adverse employment action, minor workplace slights and annoyances; summary judgment for employer

Illustrative: not controlling law. Over the years courts have noted that the anti-discrimination laws are not intended to address civility or minor annoyances in the workplace. This case is one example of the meaning of an “adverse employment action” and the types of actions not recoverable under Title VII - minor workplace slights or trivialities, such as coffee breaks and temporary job changes, are not prohibited by the law. Generally, courts have defined an “adverse employment action” as:

one that affects or alters “the conditions of the workplace” and typically involves “discrete changes in the terms of employment,” such as hiring, firing, failing to promote, reassignment with significantly different responsibilities, or a decision causing significant change in benefits.

Angel David Morales-Vallellanes (“Morales”) had started with the post office as a Distribution and Window Clerk. Because of pain from an arm injury he usually was limited back-office distribution duties and rarely window duties. His EEOC claim was that after complaining about the break coffee policy - Irene was allowed longer coffee breaks than he was allowed - he was retaliated against:

· Morales alleged that his supervisor monitored all employees to ensure that they clocked in and out for breaks.
· His back-office duties were temporarily reassigned to Irene and he was given window duties to perform.
· When he expressed interest in bidding for a Distribution and Window Clerk position that was expected to include Saturdays and Sundays off, a highly desirable schedule, the USPS reclassified and posted the position with Thursdays and Sundays off, and that USPS changed the posting to dissuade him from bidding for the position in retaliation for complaining about alleged gender discrimination.

The EEOC dismissed his charges, the district court ordered summary judgment to the employer, and the appellate court affirmed that order. Morales-Vallellanes v. Potter, No. 08-2452, 08-2452 (1st Cir., 5/11/10); 2010 U.S. App. LEXIS 9569; http://case.lawmemo.com/1/morales.pdf [enhanced lexis.com version].

ADA: recovering addict, methadone; essential functions of job, individualized assessment required; “direct threat”, lack of evidence

Illustrative; not controlling law. This EEOC claim on summary judgment and will proceed to trial by jury because the federal district trial court ruled that the employer failed to make an adequate individualized assessment of whether the recovering drug addict on a methadone prescription could safely perform the essential functions of a production worker in a copper mill. Further, the employer failed to provide evidence that the employee posed a “direct threat to other workers because of his use of methadone. This is yet another case of snap and uninformed decisions being made without sufficient expert information. Because of the extensive details of this decision, it is essential to read the entire case for all of the important details of this employer’s errors and omissions.  EEOC v. Hussey Copper Ltd., 22 A.D. Cases (BNA) 1821 (W.D. Pa, 3/10/10); http://www.jacksonlewis.com/legalupdates/article.cfm?aid=2062 [enhanced lexis.com version]. [Note: If for some reason you are unable to retrieve this Jackson Lewis law firm article, contact me for a PDF copy I have retained.]

ERISA: judicial review, plan administrator's interpretation generally is entitled to deference

Controlling law. Generally, this United States Supreme Court decision protects discretionary authority of benefits plan administrators, subject to limits on an administrator's ability to re-interpret the plan where there might be either lack of good faith or multiple unsuccessful interpretations of the same plan. Read the full case for all of the details and confer with experienced benefits legal counsel. This decision was based on an earlier USSC case, Firestone Tire & Rubber Co. v. Bruch, that analogized to principles of trust law: if the trust documents gave the trustee "power to construe disputed or doubtful terms, ... the trustee's interpretation will not be disturbed if reasonable." In Metropolitan Life Ins. Co. v. Glenn, it had held that a deferential standard of review remains appropriate even in the face of a conflict when the terms of a plan grant discretionary authority to the plan administrator. Conkright v. Frommert, No. 08–810 (USSC, 4/21/10); 2010 U.S. LEXIS 3479; http://www.supremecourt.gov/opinions/09pdf/08-810.pdf [enhanced lexis.com version].

Title VII: gender hostile work environment, retaliation, reprisal, adverse employment action; constructive discharge, “voluntary

Controlling law. This is an important case for our jurisdiction that appears to make a significant change in defining an “adverse action” when proving discrimination and constructive discharge. Accordingly, read this case carefully for all of the details.

Barone v. United Airlines, No. 08-1348 (10th Cir., 12/7/09); 2009 U.S. App. LEXIS 26524; 107 Fair Empl. Prac. Cas. (BNA) 1798; http://www.ca10.uscourts.gov/opinions/08/08-1348.pdf [enhanced lexis.com version].

Mary Barone started her employment with United Airlines in 1995. As of October of 2005 she was promoted to manager of business administration for the Denver station, and her duties included conduction investigations to correct problems with pay and other systematic problem and report on them, which she did, but apparently to the annoyance of her supervisor, Todd Sprague. Problems she reported included gender pay disparities. When she bought these situations to Sprague’s attention he told her to “look the other way” and to either “throw . . . away” or “delete” her reports of that. He would also talk demeaningly to female employees. His evaluations of her performance were excellent, but told her in person the she was “nor doing anything right.” At a meeting on August 17, 2006, he gave her two options: (1) move to Orange County as a part-time customer service agent or (2) resign. She chose to resign, but later requested to be reinstated, which the company rejected. Controversy in this case involved whether her resignation was voluntary, had she been constructively discharged , had she been subjected to a hostile work environment, and was the action by the company adverse? The appellate court determined that Barone actually took an adverse employment action rather than having merely threatened and that presenting the “choice” created a hostile work environment. It held she had proved a first stage case of discrimination, which left for showing at trial by the company that it had a legitimate business reason for its adverse employment action, and of course she would be entitled to show that proffered reason was actually a pretext for discrimination.

[Thus, this 10th Circuit case has changed its standard of proof for constructive discharge to a less demanding level for a plaintiff.]

Tribal Law: Navajo Preference in Employment Act (NPAA), Office of Navajo Labor Relations (ONLR)

The NPAA applies to any employer doing business within the Navajo Nation or engaging in a contract with the Navajo Nation, and it is administered by the ONLR. Major requirements include:

· Employers must create a written affirmative action plan with the goal of employing Navajos in all job classifications, including managerial positions, and ONLR generally works with organizations to develop and implement an acceptable plan based on the type of work involved.

· Employers must:

· include a Navajo employment preference policy statement in all job announcements and advertisements,

· use Navajo Nation employment sources and job recruitment services, and

· advertise with at least one Navajo Nation newspaper and radio station and post a Navajo preference policy prepared by the ONLR on the job site.
· Navajos who demonstrate the necessary qualifications for employment must be hired over non-Navajos.

· Employers must promote qualified Navajos over non-Navajos and, if the situation occurs, retain Navajos over non-Navajos during layoffs.
· An employer cannot take adverse employment actions against Navajo employees without “just cause”, and the NPEA requires written notification outlining the reasons for any adverse action taken. Rulings of the Supreme Court of the Navajo Nation should be reviewed carefully with experienced legal counsel, but just cause is a broad concept that includes a wide range of employer justifications.

· Generally, written policy violations by an employee may be sufficient cause if the employee understands the nature of the violation and the consequences for his actions.
· However, ambiguous policies, e.g., harassment or other complex situations, may necessitate previous adequate training if violations are contended to be reasonable notice of grounds for an employee’s termination.
Office of Navajo Labor Relations: (928) 871-6800/6294; (928) 871-7088.
ADA: work schedule; best practices, request for reasonable accommodation, failure to consider

Illustrative; not controlling law, but a good illustration of something some employers may overlook. If a request for accommodation is made, it must be explored interactively with the employee to determine if it is reasonable. If it is not, then it need not be made. However, the mistake in this case was that the employer rejected the request without checking on whether it was reasonable. An employee who developed vision impairments and was no longer able to drive in dark conditions requested an accommodation to her work because she lived in an area without reliable public transportation or taxis. Generally, she worked the 9 a.m. to 2 p.m. shift, and as an accommodation she requested that she not be assigned shifts that would require driving in darkness. Her supervisor flatly and immediately refused on the grounds that it “wouldn’t be fair” to other employees. Even after supplying a note from her physician her request was denied. A request from her union representative for accommodation also was rejected. Lesson: Though an employer does not have a duty to provide an employee with transportation to or from work, an employer does have a duty, where reasonable, to accommodate an employee by changing the times that the employee is required to be at work. Such inquiry should examine the totality of the circumstances and resources of the employer. Colwell v. Rite Aid Corp., No. 08-4675 (3rd Cir., 4/8/10); 2010 U.S. App. LEXIS 7249; http://www.ca3.uscourts.gov/opinarch/084675p.pdf [enhanced lexis.com version].

ADA: medication side effects may cause disability; joint employment
Illustrative; not controlling law (3rd, 7th, 8th, and 11th). A morbidly obese electronics technician suffering from sleep apnea was taking a prescription of weight loss. A side effect of that medication was frequent urination that necessitated frequent long restroom breaks. Potentially, there was a question of whether he was in a status of joint employment.  After being informed of plans to transfer him to a different work group the employee brought a note from his doctor stating that his medication was being changed and the breaks would be less frequent. Nevertheless, his supervisor decided to move him out of his work group and to perform other duties. No other similar jobs were available, so the employee accepted a “voluntary” layoff and found employment elsewhere. He then sued under the ADA and the Rehabilitation Act, arguing that the two companies involved were his “joint employer” and that he had been laid off because of a disability or perceived disability.

Sulima v. Tobyhanna Army Depot, No. 08-4684, (3rd Cir., 4/12/10); 2010 U.S. App. LEXIS 7459; http://www.ca3.uscourts.gov/opinarch/084684p.pdf [enhanced lexis.com version].

The federal district trial court granted summary judgment to both defendants on the grounds that there was no joint employment. It further ruled that the employee had failed to raise a triable issue of fact under the ADA against his actual employer. The appellate court affirmed those lower court rulings because although the adverse side effects of Sulima’s medication could have caused an impairment that rose to the level of a “disability” under the ADA, that category of disability is subject to certain limitations. 

Lesson: Employers should not confuse the issue whether a side effect is a disability with the general issue of whether medications are “mitigating measures.” As you may recall, one of the specific purposes of the amendments to the ADA [ADAAA, effective in January 2009], is that the question of whether an impairment is “substantially limiting” under the ADA must be judged “without regard to the ameliorative effects of mitigating measures,” which might include mediations. In situations in which an individual’s medication ameliorates or erases the limitations of a physical or mental disability, an analysis of whether that person is disabled must be made without reference to the medication’s effects. However, that provision does not include situations, like Sulima’s, in which a plaintiff claims disability only as a result of the side effects of medical treatment for a health condition that, standing alone, does not constitute a disability in and of itself. Thus, in Sulima’s situation, the medication is the issue the side effects of it may render an individual “disabled” for purposes of the Americans with Disabilities Act, even though the underlying condition for which the medication was prescribed does not.

Title VII: sexual harassment, proper training provided, failure to report
Illustrative; not controlling law from this federal circuit, but controlling under United States Supreme Court precedent. This is just a reminder that if an employer has provided adequate training in the laws and its policies and procedures to prevent harassment, and if that has been adequate, then under the Faragher/Ellerth cases (USSC precedent) an employer can have an affirmative defense against a claim of harassment if the alleged victim has failed to take advantage of those prevention and reporting procedures. Employees need to be informed of or reminded of this in their harassment training. Balding-Margolis v. Cleveland Arcade, d/b/a Hyatt Regency Cleveland, No. 09-3017, (6th Cir., 11/9/09) 352 Fed. Appx. 35; 2009 U.S. App. LEXIS 24604; 2009 FED App. 0732N (6th Cir.); http://www.ca6.uscourts.gov/opinions.pdf/09a0732n-06.pdf [enhanced lexis.com version].

ADA: alcoholism, failure to call in as required
Illustrative; not controlling law. Treatment for alcoholism is protected by the ADA, but behavior is not protected. This employee failed to follow the company’s written policy requiring employees to call when they will not be reporting for work, and his violation of PSEG's "no call/no show" policy was the reason for firing him. The ADA specifically permits employers to "hold an employee... who is an alcoholic to the same qualification standards for employment or job performance and behavior that such entity holds other employees, even if any unsatisfactory performance or behavior is related to the... alcoholism of such employee." 42 U.S.C. §12114(c)(4). VandenBroek v. PSEG Power CT LLC, No. 09-1109-cv (2nd Cir.,12/11/09); 2009 U.S. App. LEXIS 26965; 22 Am. Disabilities Cas. (BNA) 1304: http://scholar.google.com/scholar_case?case=14813311118990412938&q=VandenBroek+v.+pseg&hl=en&as_sdt=10000000002&as_vis=1 [enhanced lexis.com version]; also see Ritenour v.Dept of Human Services, No. 3:09-0803 (U.S.D.C., Middle District, Nashville Division); http://www.fmlainsights.com/Ritenour%20v%20Tenn%20Dept%20of%20Human%20Services%20FMLA%2010-4-2010.pdf [enhanced lexis.com version].
ADA: work schedule; best practices, request for reasonable accommodation, failure to consider

Illustrative; not controlling law, but a good illustration of something some employers may overlook. If a request for accommodation is made, it must be explored interactively with the employee to determine if it is reasonable. If it is not, then it need not be made. However, the mistake in this case was that the employer rejected the request without checking on whether it was reasonable. An employee who developed vision impairments and was no longer able to drive in dark conditions requested an accommodation to her work because she lived in an area without reliable public transportation or taxis. Generally, she worked the 9 a.m. to 2 p.m. shift, and as an accommodation she requested that she not be assigned shifts that would require driving in darkness. Her supervisor flatly and immediately refused on the grounds that it “wouldn’t be fair” to other employees. Even after supplying a note from her physician her request was denied. A request from her union representative for accommodation also was rejected. Lesson: Though an employer does not have a duty to provide an employee with transportation to or from work, an employer does have a duty, where reasonable, to accommodate an employee by changing the times that the employee is required to be at work. Such inquiry should examine the totality of the circumstances and resources of the employer. Colwell v. Rite Aid Corp., No. 08-4675 (3rd Cir., 4/8/10); 2010 U.S. App. LEXIS 7249; http://www.ca3.uscourts.gov/opinarch/084675p.pdf [enhanced lexis.com version].

ADA: medication side effects may cause disability; joint employment
Illustrative; not controlling law (3rd, 7th, 8th, and 11th). A morbidly obese electronics technician suffering from sleep apnea was taking a prescription of weight loss. A side effect of that medication was frequent urination that necessitated frequent long restroom breaks. Potentially, there was a question of whether he was in a status of joint employment.  After being informed of plans to transfer him to a different work group the employee brought a note from his doctor stating that his medication was being changed and the breaks would be less frequent. Nevertheless, his supervisor decided to move him out of his work group and to perform other duties. No other similar jobs were available, so the employee accepted a “voluntary” layoff and found employment elsewhere. He then sued under the ADA and the Rehabilitation Act, arguing that the two companies involved were his “joint employer” and that he had been laid off because of a disability or perceived disability.

Sulima v. Tobyhanna Army Depot, No. 08-4684, (3rd Cir., 4/12/10); 2010 U.S. App. LEXIS 7459; http://www.ca3.uscourts.gov/opinarch/084684p.pdf [enhanced lexis.com version].

The federal district trial court granted summary judgment to both defendants on the grounds that there was no joint employment. It further ruled that the employee had failed to raise a triable issue of fact under the ADA against his actual employer. The appellate court affirmed those lower court rulings because although the adverse side effects of Sulima’s medication could have caused an impairment that rose to the level of a “disability” under the ADA, that category of disability is subject to certain limitations. 

Lesson: Employers should not confuse the issue whether a side effect is a disability with the general issue of whether medications are “mitigating measures.” As you may recall, one of the specific purposes of the amendments to the ADA [ADAAA, effective in January 2009], is that the question of whether an impairment is “substantially limiting” under the ADA must be judged “without regard to the ameliorative effects of mitigating measures,” which might include mediations. In situations in which an individual’s medication ameliorates or erases the limitations of a physical or mental disability, an analysis of whether that person is disabled must be made without reference to the medication’s effects. However, that provision does not include situations, like Sulima’s, in which a plaintiff claims disability only as a result of the side effects of medical treatment for a health condition that, standing alone, does not constitute a disability in and of itself. Thus, in Sulima’s situation, the medication is the issue the side effects of it may render an individual “disabled” for purposes of the Americans with Disabilities Act, even though the underlying condition for which the medication was prescribed does not.

Title VII: sexual harassment, proper training provided, failure to report
Illustrative; not controlling law from this federal circuit, but controlling under United States Supreme Court precedent. This is just a reminder that if an employer has provided adequate training in the laws and its policies and procedures to prevent harassment, and if that has been adequate, then under the Faragher/Ellerth cases (USSC precedent) an employer can have an affirmative defense against a claim of harassment if the alleged victim has failed to take advantage of those prevention and reporting procedures. Employees need to be informed of or reminded of this in their harassment training. Balding-Margolis v. Cleveland Arcade, d/b/a Hyatt Regency Cleveland, No. 09-3017, (6th Cir., 11/9/09) 352 Fed. Appx. 35; 2009 U.S. App. LEXIS 24604; 2009 FED App. 0732N (6th Cir.); http://www.ca6.uscourts.gov/opinions.pdf/09a0732n-06.pdf [enhanced lexis.com version].

Title VII: periodic training, identifying different kinds of harassment, ignoring possible harassment, “ostrich syndrome”, “knew or should have known”, “constructive knowledge”, duty to act, prompt investigation, prompt remedial action, separate possible harasser and possible victim

Illustrative; not controlling law. This recent the Second Circuit Court of Appeals decision reminds us of the importance of providing and requiring participation in periodic harassment training of supervisors to ensure that they know about different kinds of harassment and remember to act in response to either suspected but unreported harassment or actual harassment complaints even in the absence of a formal complaint or details from the complaining employee. Briefly stated, the key facts were:

· Duch engaged in a single consensual sexual encounter with a male coworker named Kohn,

· Following that she told him the encounter had been a mistake that she did not wish to repeat [Note: Further advances would thus be unwelcome and constitute sexual harassment.].

· Despite this information Kohn made a series of sexual advances towards Duch in the following months, including unwanted physical contact, sexually graphic language, and physical gestures.

· On a Saturday when Duch was scheduled to work alone with Kohn she asked Jakubek, her supervisor, to change her schedule so she that would not have to work that day. Jakubek asked Kohn why Duch would be uncomfortable working with him. In response Kohn said, “[M]aybe I did something or said something that I should not have.”

· Jakubek was aware that Kohn had engaged in sexually related misconduct toward women in the past and told Kohn to “cut it out, to grow up.”

· Jakubek asked Duch if she had a problem working with Kohn, and she became emotional and said, “I can’t talk about it”, to which he responded, “That’s good because I don’t want to know what happened.”

· Jakubek changed Duch’s schedule as she requested, and he did not schedule her to work alone with Kohn on any other occasions.

· However, Duch later contended that Kohn’s harassment persisted and escalated in the following months.

· Months later, management investigated her complaint after she complained to others about Kohn’s sexual harassment.

It is important for employers to know and remember that liability for harassment [of any kind] can be imputed to an employer where the plaintiff can demonstrate either (1) that the employer knew about the harassment or (2) in the exercise of reasonable care should have known about the harassment and failed to act promptly to stop it. Duch v. Jakubek, 07-cv-3503, 588 F.3d 757 (2nd Cir., 12/4/09); 2009 U.S. App. LEXIS 26336; 107 Fair Empl. Prac. Cas. (BNA) 1576; 92 Empl. Prac. Dec. (CCH) P43,751; http://www.ca2.uscourts.gov/decisions/isysquery/59cea196-34c4-44e7-a8d5-bb199d8a627c/1/doc/07-3503-cv_opn.pdf#xml=http://www.ca2.uscourts.gov/decisions/isysquery/59cea196-34c4-44e7-a8d5-bb199d8a627c/1/hilite/ [enhanced lexis.com version].

ADA: medical intern, unable to perform essential functions of job, not a qualified individual

Illustrative; not controlling law. A first year medical intern was determined as unable to perform the essential functions of his job:

· misdiagnosed patients,

· mistakenly identified a patient as dead,

· prescribed inappropriate medications or incorrect dosages, and 

· was “extremely argumentative” with his supervisors and co-workers.

The medical center provided accommodation by:

· allowing him to see fewer patients with less complex medical issues,

· asking residents to help him with his workload, an

· excusing him from participating in certain internship program requirements.

Even with these accommodation [Note: Probably more than reasonable] he continued to have problems. His diagnosed condition turned out to be Attention Deficit Disorder (ADD) with “significant impairment in visual-spatial reasoning and visual memory.” Thus he was not a qualified individual with a disability under the provisions the Americans with Disabilities Act. Shin v. Univ. of Maryland Medical System Corporation, No. 09-1126 (4th Cir., 3/11/10); 2010 U.S. App. LEXIS 5177; http://pacer.ca4.uscourts.gov/opinion.pdf/091126.U.pdf [enhanced lexis.com version].
Title VII: race, discrimination, hostile work environment, severe and/or pervasive, failure to pursue claim

Illustrative; not controlling law. At least three factors defeated this claim of discriminatory behavior over a 14 month period:

1) the behavior was neither severe nor pervasive (it was occasional),
2) the employee failed to adequately pursue his complaint with his supervisors, and

3) he failed show it impaired his work performance [a reasonable person would no chose to continue to work under such conditions].

Ford v. Minteq Shapes and Services, Inc., No. 09-2140, 587 F.3d 845 (7th Cir., 11/24/09); 2009 U.S. App. LEXIS 25695; 107 Fair Empl. Prac. Cas. (BNA) 1446; http://www.ca7.uscourts.gov/tmp/WL1FFXG9.pdf [enhanced lexis.com version].
FLSA amendment [to Section 7] now requires breastfeeding breaks and a place to take them

The Patient Protection and Affordable Care Act [the 2010 BIG one], among other things, provides in § 4207, an amendment to Section 7 of the FLSA, Reasonable Break Time for Nursing Mothers, requiring that an employer shall provide:

(A) a reasonable break time for an employee to express breast milk for her nursing child for 1 year after the child’s birth; and

(B) a place, other than a bathroom, that is shielded from view and free from intrusion from coworkers and the public, which may be used by an employee to express breast milk.

Exceptions are:

· employers are not required to pay employees who take a breastfeeding break—unless there is a state law that requires otherwise, and

· an employer with less than 50 employees is exempt from the requirements if the requirements would “impose an undue hardship” by causing it “significant difficulty or expense” as compared to the employer’s size, resources, and the structure of its business.

ADA: misconduct, driving while intoxicated (DWI), police chief, license suspended, essential functions of position, misbehavior rather than condition

Illustrative; not controlling law. There is an important difference between how an employee behaves and what might be his diagnosed disorder. For example, drinking too much can be an error in judgment, whereas alcoholism can be a “disability” under the ADA when it substantially limits an individual's major life activities. In this case the employee lost his driving license for DWI. Driving was an essential function of his job, which was no longer able to do (at least for a while), and thus he was not a qualified individual because he could not perform an essential function of the job as required by the ADA.

Charles H. Budde was Chief of Police of the Kane County Forest Preserve. One night, when not on duty, he drank about four or five glasses of wine and had a blood alcohol level of 0.23. On the way home from the Moose Lodge he caused a car wreck. As a result, among other things, his driver’s license was suspended. He was placed on administrative leave and ultimately was fired for (1) engaging in conduct below the standard for his position and (2) being unable to perform an essential function of his position, i.e., to drive a police car because his driving license was suspended.

Though the ADA generally considers conduct resulting from a disability to be part of the disability, rather than a separate basis for termination, an exception exists for cases of alcoholism and illegal drug use. Intoxication while on duty can be cause for termination, even if the employee is an alcoholic. Employers can control behavior and safety problems in the workplace. Because driving was an essential function of Budde’s job, he did not have a valid driving license, and thus he was not a qualified individual under the ADA. He had claimed he was entitled to an accommodation, but there wasn’t a reasonable one that could be made under these circumstances [Note: An alcoholic employee who is not intoxicated at work may have the right to reasonable accommodation in the form of time off for treatment or rehabilitation.] Budde v. Kane County Forest Preserve, No. 09-2040 (7th Cir., 4/4/10); 2010 U.S. App. LEXIS 4532; http://www.ca7.uscourts.gov/tmp/WO0JUJ2D.pdf [enhanced lexis.com version].

[Note: There are similar situations, such as those involving mental disorders, that cause behavior problems at work. When misbehavior is the cause for an adverse employment action, rather than the underlying condition itself, then some courts have held there is not an ADA violation. However, the prudent action for employers is to consult with their experienced employment law attorneys to determine the appropriate course of action, because these kinds of cases can be very complicated.]

Title VII: religion, loose clothing (khimar), safety concerns

Illustrative; not controlling law. Safety concerns prevailed over protections of religious apparel because the employer’s plant safety policy prohibited wearing loose clothing that might become entangled in moving machinery. That policy was consistently strictly enforced against all employees. A khimar is a traditional garment worn by Muslim women that covers the hair, forehead, sides of the head, neck, shoulders, chest, and sometimes extends down to the waist. There was no available alternative position for this temporary worker because shifting production needs required employees to be available to work in any position in the plant. EEOC v. Kelly Servs., Inc., No. 08-3880 (8th Cir., 3/25/10); 2010 U.S. App. LEXIS 6173; http://www.ca8.uscourts.gov/opns/opFrame.html [enhanced lexis.com version].

FICA: is severance pay subject to tax withholding?

This is an alert, not controlling law. Check with your legal counsel for advice on this matter. A federal district court in the district of Michigan ruled that severance payments were not wages subject to Social Security and Medicare taxes ("FICA" taxes). This is an interesting question and this case has generated considerable interest and activity because it appears to conflict with a decision of the 8th Court of Appeals [which includes Michigan], and it is likely to be challenged by the Internal Revenue Service (IRS). United States v.2010 U.S. Dist. LEXIS 15825 (W.D. Mich., 2/23/10); see an article at http://www.faegre.com/showarticle.aspx?Show=11151 [enhanced lexis.com version].

FMLA: reprisal, timing, evidence of workload, employer’s lack of documentary evidence, question for jury

Illustrative; not controlling law. Year-end holiday sales results were very low, and the employer decided to layoff some employees. In one instance, the timing of this adverse employment action was questionable because the discharge of the marketing communications specialist occurred  on the day she returned from FMLA maternity leave to a stack of work. Summary judgment was denied to the employer because:

· of timing in relation to her FMLA leave,

· lack of documentary evidence that the employer would save money by eliminating her position, and

· evidence showed her workload and duties had not diminished at the time of her FMLA leave.

Mastin v. Sysco Food Servs. of Detroit LLC, No. 2:2008cv13369 (U.S.D.C.E.D.MI., 3/24/10)
FLSA: exempt employee, deductions for partial days of absence

Illustrative; not controlling law. Treating exempt employees like hourly employees can result in loss of exemption for not only that particular employee, but also for all employees in that classification.  This employer had a practice of docking the pay of exempt employees during plant shutdowns, i.e., partial-day absences, and it lost the exemption. Also, the employer was denied protection of the “window of correction” provided under the FLSA’s white-collar regulations because its violations were not the result of a mistake. Scholtisek v. Eldre Corp.,  (U.S.D.C.WD.NY., 3/22/10). [Note: This question frequently arises in my training classes, so apparently it is important to remind ourselves about this important point.]
ADEA: reduction in force (RIF); termination, conflicting performance evaluations, pretext

Controlling Law. Trouble arises with adverse employment actions when performance evaluations conflict and may be inaccurate or a pretext for age discrimination. In this case, as with others like it, the employer’s motion for summary judgment was denied and the appellate court returned the case for jury trial. James Woods alleged age discrimination when his employer decided not to retain him after an unfavorable RIF evaluation. Significantly, a year and a half before that he had been very favorably evaluated. However, at the time of the RIF he had been unfavorably evaluated by the same supervisor. Younger employees were retained. Thus, there was a question of whether the recent unfavorable evaluation was a pretext to cover up age discrimination. There was also additional evidence that no employee in the target group over the age of 48 years had been retained. Woods v. The Boeing Co., No.07-3358, (10th Cir., 12/8/09); 2009 U.S. App. LEXIS 26717; 107 Fair Empl. Prac. Cas. (BNA) 1809; http://www.ca10.uscourts.gov/opinions/07/07-3358.pdf [enhanced lexis.com version]. For a similar controlling case in our jurisdiction, see Platero v. Baumer, No. 03-2167, 98 Fed. Appx. 819; 2004 U.S. App. LEXIS 10473 (10th Cir., 5/27/04); http://www.ca10.uscourts.gov/opinions/03/03-2167.pdf; http://ca10.washburnlaw.edu/cases/2004/05/03-2167.htm [enhanced lexis.com version].

FMLA: need misrepresented, sufficient honesty policy and proof; termination allowed

Illustrative, not controlling law. An employee who met the requirements for FMLA leave was found to have misrepresented need for such leave because he actually was able to work. Note that this employer succeeded because (1) it was had a written honesty policy and (2) had valid evidence that his activities on FMLA leave were at least as demanding as his work duties.

Weimer v. Honda of America Mfg. Inc. , No. 08-4548 (6th Cir., 12/14/09); 2009 U.S. App. LEXIS 27377; 2009 FED App. 0786N (6th Cir.); http://www.ca6.uscourts.gov/opinions.pdf/09a0786n-06.pdf [enhanced lexis.com version]
James Weimer sustained a head injury while working for Honda on the assembly line. A coworker pulled down a hatchback, hitting Weimer across the top of his head. He was taken to an emergency room and the injury was described as minor. Reporting for work the next day, he requested FMLA leave, alleging he was suffering from nausea, headaches, and blurred vision. On the first day after that leave began he applied for a permit to have a porch built on his residence. His physician had prescribed leave based on the symptoms reported to him, and Weimer remained on leave for about a month. Georgetown, KY, is a town of about 40,000 (we’ve seen their homey ads on TV), and after returning to work the employer received an anonymous report that Weimer had built a porch and had been seen climbing a ladder and using power tools. Based on its investigation, Honda fired him for misrepresenting his condition in violation of its “Associate Standards of Conduct” that states it is a violation to “misrepresent facts or falsify records or reports such as personnel records, medical records, leaves of absence, documentation, inventory counts, quality control reports, etc.”

Claiming a violation of FMLA, Weimer sued and lost because evidence showed he was actually able to work and had misrepresented his condition to his physician with subjective complaints of headaches and blurred vision. Evidence showed that the porch project activities were at least as strenuous as the demands of his job. Even though he may have made a prima facie case of entitlement to FMLA leave, Honda articulated a non-discriminatory reason for firing him, and he was unable to prove Honda’s reasons were not a pretext for firing him.

Title VII: gender, retaliation, reprisal, evidence

Illustrative; not controlling law. A female engineer accidentally discovered lewd material on her supervisor’s computer and reported that violation of company policy. Reprisal consisted of a remark by her supervisor that "you will never be promoted because of your complaints", which turned out to be the case. The trial court ruled that was direct evidence of discrimination. Further, the court ruled that the remark need not have been made by a decision-maker because it was made by someone who influenced decisions about promotion. Kogucki v. Metropolitan Water Reclamation Dist of Greater Chicago, No. 08 C 0983 (3/17/10); no additional citation information available as of 3/23/10, [enhanced lexis.com version].

Title VII: gender, retaliation, reprisal, evidence; adverse employment action, Burlington Northern & Santa Fe Railway v White, denial of telecommuting status

Illustrative; not controlling law. The question of what constitutes an adverse employment action under the United States Supreme Court case of Burlington Northern & Santa Fe Railway v. White, 548 U.S. 53 (2006); 129 S. Ct. 1870; 173 L. Ed. 2d 812; 2009 U.S. LEXIS 3306; 68 ERC (BNA) 1161; 21 Fla. L. Weekly Fed. S. 839, continues to be dealt with by lower courts. A female health education specialist alleged reprisal after complaining about sexual harassment by a staff doctor and subsequently being denied continuation of her telecommuting status. The Burlington case held the standard of proof was “whether that a reasonable employee would have found the challenged action materially adverse such that it would dissuade a reasonable worker from making a charge of discrimination.” In the current case the specialist had been working at home, which was denied to her after reporting sexual harassment. The court found she presented the following evidence of possible discrimination:

· she is a single parent taking classes towards her master's degree at the time of the decision to restrict her work location, and

· she could have endured significant hardship due to the change in working conditions.

Thus, summary judgment was ruled to be inappropriate because there were genuine issues of fact to be presented to a jury as to whether (1) the workplace restriction was an adverse employment action and (2) was that denial sufficient evidence of causation and pretext? Yeager v. UPMC Horizon, (WD.Pa., 3/17/10) ); no additional citation information available as of 3/23/10.

FMLA: evidence, material fact issue, “serious health condition”, “continuing treatment by a health care provider”, incomplete medical evidence; use of combined evidence from medical expert and lay witness

Illustrative; not controlling law. This case alerts employers to consult competent legal counsel about what kind of proof applies in our jurisdiction, because the standard of proof is mixed among the various federal trial and appellate courts:

· Some trial courts require proof by a medical expert.

· The ​5th and 9th circuits and some other courts allow lay testimony and leave the matter for a jury to decide.

· The 8th circuit has allowed lay testimony to supplement incomplete medical evidence.  

In this case the 3rd Circuit adopted the approach used by the Eighth Circuit. Its reasoning was that FMLA regulation defining “continuing treatment by a health care provider” does not address the issue of whether medical evidence is required, and thus it rejected a categorical exclusion of lay testimony. Note that the court also rejected the position that lay testimony alone could suffice because it would place too heavy of a burden on employers to determine what how to handle such a situation.  Thus, in a situation in which medical testimony established that the employee was unable to work for part of the three-day period, lay testimony could be used to raise a question of material fact as to whether the employee remained unable to work for the balance of that period. Schaar v. Lehigh Valley Health Servs., Inc., et al., 09-1635 (3rd Cir., 3/11/10); 2010 U.S. App. LEXIS 5172; 2010 WL 825257; http://www.ca3.uscourts.gov/opinarch/091635p.pdf [enhanced lexis.com version].

OWBPA: invalidated release barred challenges to its validity

Controlling law: Kruchowski v. The Weyerhaeuser Company, No. 04-7118, 423 F.3d 1139 (10th Cir., 9/13/05); 2005 U.S. App. LEXIS 19722; 96 Fair Empl. Prac. Cas. (BNA) 914; http://www.ca10.uscourts.gov/opinions/04/04-7118.pdf is the law in our jurisdiction [enhanced lexis.com version]. However, the current case that triggered this brief is a federal district trial court case from Pennsylvania. It’s been a while since one of these cases has been briefed, so this is a good reminder that the Older Workers Benefits Protection Act has strict requirements that must be complied with in order for a release or waiver of liability to be effective: 
1. It must be written in plain language so that the employee can understand the agreement;

2. It must specifically mention that the employee is giving up his or her claims under ADEA;

3. It cannot waive rights that arise after date release is signed;

4. The employee must receive consideration of value (typically money) above anything to which employee is already entitled;

5. The employee must be advised to consult with an attorney;

6. The employee must have at least 21 days to consider agreement;

7. The employee must have 7 days to revoke their acceptance of the agreement;

8. If the termination is part of a reduction in force or voluntary program that affects two or more employees, employee must be given at least 45 days to consider agreement and given a “release attachment” that has a list of those selected for the program (or termination) and those who are not. 
The discharged Pennsylvania employee, Bogacz, signed a separation agreement and release of claims in exchange for a salary continuation and other benefits. The federal district trial court ruled that he could still proceed with his ADEA claims because the release at issue was invalid under the Older Worker Benefits Protection Act (OWBPA). The trial judge reasoned that a waiver is invalid if it contains provisions that could reasonably be interpreted to prohibit challenges to the validity of the waiver. If so, such a waiver does not meet the OWBPA requirement that it be written in a manner calculated to be understood by the individual employee. After reviewing the language of the statute and the relevant regulations and legislative history, the court rejected the employer's argument that only the offending provision of the release should be stricken rather than the whole agreement. The judge also dismissed the employer's contention that state law should allow an exception where an employee signs a waiver with an understanding that it is invalid; federal law overrides state law in OWBPA cases because an employer must comply with all eight OWBPA requirements regardless of the employee's subjective knowledge. Bogacz v. MTD Products, Inc., No. 2:2008cv01654 (W.D.Pa., 3/9/10).

USERRA: evidence, McDonnell Douglas test, prima facie case, a motivating factor, military service was only one factor, adverse employment action, inferring discrimination, disparate treatment, timing. Inconsistency between reason and actions, decision-maker’s hostility, legitimate business reason, pretext, performance problems, business-related criteria, independent investigation, documentation

Illustrative; not controlling law. This case well illustrates the importance of doing things right, plus having the documentation to prove that, and it provides a good review of many aspects of anti-discrimination law. In discrimination cases it is important to prove that an adverse employment taken against an employee was for problems related to a legitimate business reason rather than for a reason relating to status in a protected class, i.e., the employee wasn’t performing the essential functions of the job and/or wasn’t meeting reasonable standards of performance. The two major factors in this case were:

1) the employer needed to be fully aware of its statutory obligations under the broad scope of USERRA, and
2) it took care to use an independent investigation of deficiencies in the employee’s work performance before making its decision to take an adverse employment action.

Evidence presentation was governed by the McDonnell Douglas test:

1. An employee must make a threshold [prima facie] showing of discrimination.

2. Next, the employer must show a legitimate, nondiscriminatory reason for taking the action it did.

3. Finally, the burden shifts back to the employee to show that the employer's stated reason was a pretext for discrimination.

The appellate court reversed the decision of the trial court using the following considerations, tests of evidence, etc.:

· Was military service a motivating factor (need not be the sole factor)?

· Was there an adverse employment action?

· Could discrimination reasonably be inferred from timing or past statements indication discriminatory hostility?

· Was the investigation of the employee’s alleged deficiencies independent and were the deficiencies business-related?
· And so on.
In this case the appellate court found that the motivating factor of the adverse employment action was based on the results of the investigation that found deficiencies, not discriminatory motivation based on military service. Dees v. Hyundai Motor Manufacturing Alabama, LLC, No. 09-12107 (11th Cir., 2/26/10); 2010 U.S. App. LEXIS 4064; http://www.ca11.uscourts.gov/unpub/ops/200912107.pdf [enhanced lexis.com version].
Title VII: Section 1981, intentional racial discrimination, contractual rights, adverse employment action, suspension during investigation, express language of no contractual relationship

Illustrative: not controlling law. Section 1981 was passed soon after the Civil War, and briefly, it provides:

42 U.S.C. § 1981, Civil Rights Act Of 1866:
· Section 1981 prohibits discrimination based on race and color in contractual matters.  Plaintiffs are allowed a longer period within which to file than under other antidiscrimination statutes and damages are not capped.  Retaliation for bringing a claim under Section 1981 is prohibited. Seldom used until recently when joined with other discrimination claims – probably because damages are capped by statute and the statute of limitations is longer.
· Under this act, any “person within the jurisdiction of the United States” has the same right to “make and enforce” contracts, regardless of their skin color, both at the time of making the contract and afterwards. Though not based on an employee’s characteristic, such as race, but instead on an action taken by the employee, claims might include such things as complaining about work conditions or discriminatory treatment under and employment contract, written or otherwise. 
The 11th U.S. Circuit Court of Appeal dismissed the claims of a physician who alleged that the suspension of his medical staff privileges violated rights protected by Section 1981, holding that such privileges did not constitute contractual rights as defined by the statute because:

· The employer’s policies include specific language that membership on the system’s medical staff “does not create a contractual relationship between Wellstar or any Medical Staff and the Medical Staff Member”, and

· medical staff members * * * must meet certain minimum objective criteria, and failure to do so can result in automatic termination of medical staff privileges, which runs counter to a typical contractual relationship.
Result, no claim was stated upon which a claim for relief could be based because he had no contractual rights, as required by Section 1981. Further, and the employee was found to have failed to meet required standards of performance. Jimenez v. Wellstar Health System, No. 09-10917 (11th Cir., 2/18/10); 2010 U.S. App. LEXIS 3187; 108 Fair Empl. Prac. Cas. (BNA) 790; http://www.ca11.uscourts.gov/opinions/ops/200910917.pdf [enhanced lexis.com version].  
ADEA, EEOC: evidence, disparate treatment, direct discrimination, mixed motives, “reasonable factor(s) other than age” (RFOA), burden of going forward, burden of proof, no shifting
Caution. Be aware that this case briefed below on an earlier date, Gross v. FBL Fin. Servs., Inc., No. 08-441, ____ U.S. ____, 6/19/09); 2009 U.S. LEXIS 4535 [enhanced lexis.com version], and others like it may have not stated  ADEA factors completely for future cases because in February 2010 the EEOC issued proposed regulations on the definition of “reasonable factor(s) other than age” (RFOA): http://edocket.access.gpo.gov/2010/2010-3126.htm . 
HIPAA: wellness incentive programs, possible discrimination, regulations checklist

Controlling law. Employer programs to encourage healthy behavior are generally a good practice. However, the Health Insurance Portability and Accountability Act has some protections against discrimination employers need to be aware of, so you may want to check this Department of Labor resource either before implementing such a program or to determine if your existing one is in compliance: http://www.dol.gov/ebsa/faqs/faq_hipaa_ND.html. 

FMLA: Department of Labor (DoL) difficulties with the new leave regulations and posters for military related leave

[As of 2/17/10] Check this online article to learn about difficulties the DoL seems to be having with its regulations and mandatory posters that may neither be up to date nor accurately track the statutory amendments that went into effect in January 2009 and thus may cause an employer to deny leave or benefits to qualified persons. http://www.constangy.com/communications-268.html.

NRLB: discrimination against non-participating member, union coercion of employer
Controlling law? Well, yes, at least for now. The NLRB has only two of its three members seated and deciding cases, which raises the question of whether the NLRB can act with only two members. Decisions are split among the various appellate circuits, but most circuits have reasoned that two out of three members would be a quorum, and if two of the members agree on a decision, then as a practical matter the decision is as binding as if three has heard the case and two had voted. This issue is on appeal to the United States Supreme Court awaiting decision.

Concerning the union issue decided, the case involved the merger of members of two unions that had represented different divisions of a company. The consolidation was handled by an agreement to use one of the union contracts for the resulting single unit. Seniority rights were determined by the length of service in the respective former units. Kirk Rammage had been a sales representative in one of the divisions, but he had never been represented by a union, so there was a problem with how to handle his seniority. The union argued that he ought to be placed at the bottom of the seniority list. However, that bump downward forced him into a position that had a 150 mile daily commute. Rammage filed a discrimination complaint with the NLRB. An important factor of proof in his case was that a supervisor commented that he’d have to join the union even though the collective bargaining agreement did not require union membership. The NLRA specifically protects the right of workers not to participate in union activities by prohibiting unions from “caus[ing] or attempt[ing] to cause an employer to discriminate against an employee in a manner either encouraging or discouraging participation or membership in a union. The NLRB ruled in favor of Rammage, and the Tenth Circuit Court of Appeals affirmed that decision. Teamsters Local 525 v. NLRB, Nos. 08-9568, 08-9577, 590 F.3d 849 (1oth Cir, 12/22/09); 2009 U.S. App. LEXIS 28181; 187 L.R.R.M. 2801; 158 Lab. Cas. (CCH) P10,142; http://www.ck10.uscourts.gov/opinions/08/08-9568.pdf [enhanced lexis.com version]. 

Unions: fiduciary duty of union to members and non-members (third-party beneficiaries) to represent adequately; duty to perform adequately when representation undertaken; exhaustion of administrative remedies; Public Employees Bargaining Act; which parties can properly be joined; Rule 12(B)(6)

This case is still appearing in HR&EL newsletters, so here again is the previous brief in order to remind us of the final decision in the case. Also, it is still timely because it tracks the duty of fair representation stated in the Rammage case directly above.
Note: This NM Supreme Court [NMSC] opinion supersedes the NM Court of Appeals [NMCA] opinion previously briefed.

Callahan v. New Mexico Federation of Teachers-TVI, 2006-NMSC-010

This is the factual basis of the matter stated by the NMSC:

This case examines the scope of a public employee union's liability to its members for alleged inadequate representation during a grievance proceeding. Plaintiffs, who were members of the New Mexico Federation of Teachers-TVI, Albuquerque TVI Faculty Federation Local No. 4974 AFT, NMFT, and the American Federation of Teachers ("Union Defendants"), were fired from their jobs as full-time teachers at Albuquerque Technical Vocational Institute ("TVI"). Plaintiffs requested Union Defendants to represent them in a grievance against TVI seeking reinstatement and back pay through the procedures established in the Collective Bargaining Agreement between Union Defendants and TVI. However, after obtaining a favorable arbitration decision concluding that Plaintiffs could file a grievance challenging their terminations, Union Defendants allegedly negotiated a settlement with TVI without consulting Plaintiffs, effectively waiving Plaintiffs' grievance. Plaintiffs then filed a lawsuit in the district court against Union Defendants, asserting: 1) breach of the duty of fair representation, based on a negligence standard; 2) breach of the collective bargaining agreement of which Plaintiffs were third-party beneficiaries; 3) breach of the covenant of good faith and fair dealing implied in the collective bargaining agreement; and 4) breach of a fiduciary duty. The district court dismissed Plaintiffs' complaint under Rule 1-012(B)(6) NMRA 2006, concluding that Plaintiffs did not state a cause of action against Union Defendants. 

appeal had been made to the NMCA, and it was accepted by the NMSC, which ruled as follows [reformatted for readability]:

We granted certiorari to consider three issues.

One, what is the scope of a public employee union’s liability to a member for alleged failure or refusal to adequately represent the employee in a grievance proceeding?

Two, whether public employees who seek compensatory damages from their union for inadequate representation during a grievance proceeding must file their complaint against the union with a Labor Relations Board as a prohibited practice in order to exhaust administrative remedies.

Three, whether under the facts as pled the international union may be joined as a party defendant.

 We hold that under the facts pled by Plaintiffs, the only cause of action that may survive a 12(B)(6) motion is the cause of action for breach of the duty of fair representation based only on a showing that the union acted arbitrarily, fraudulently or in bad faith. Plaintiffs were not required to file their complaint with the TVI Labor Relations Board in order to exhaust administrative remedies since their cause of action against Union Defendants is not a prohibited practice under PEBA I.

Finally, because Plaintiffs pled that AFT does business in New Mexico as an exclusive bargaining agent for Plaintiffs under the Collective Bargaining Agreement, Plaintiffs’ complaint survives a 12(B)(6) motion. Accordingly, the Court of Appeals is reversed in part, affirmed in part, and this matter is remanded to the district court for proceedings consistent with this opinion.

National Labor Relations Board (NLRB): union, dues, unlawful inducement of termination; substantial evidence

Controlling law: a union unlawfully induced termination of an employee for failing to pay his union dues in the full amount on time. The union failed to provide the employee with legally sufficient notice of his deficiency and did not provide him a reasonable opportunity to bring them current. Before a union can invoke its security agreement with the employer it must meet all four of these requirements:

1) provide the employee with actual notice of the amount due;
2) explain how it computed the amount due;

3) give the employee a reasonable deadline for payment; and
4) explain that failure to pay will result in discharge.
Laborers’ Int’l Union of North America, Local 578 v. NLRB, Nos. 08-9564, 08-9569 (2/2/10); 2010 U.S. App. LEXIS 2179;  http://case.lawmemo.com/10/laborers.pdf [enhanced lexis.com version]. 

Labor-Management Relations Act (LRMA): arbitration, fraud; defense, exhaust contractual remedies; collective bargaining agreement (CBA)
Illustrative; not controlling law. Fraud is one of the grounds for taking an arbitration award to court. In this case the employer bypassed the arbitration process by reaching a side agreement with one of the groups of employees in the bargaining process. The appellate court stated that “An employer who by its conduct repudiates a promise to arbitrate a dispute consistent with the terms of the CBA has no subsequent right to insist on arbitration.” Also, the employer’s motion for summary judgment was denied because there was material factual issue “of whether the integrity of the process has been so impugned as to call into question the validity of the arbitration award [and thus] remains for judicial resolution.” Ramirez-LeBron v. Int’l Shipping Agency, No. 08-2321 (1st Cir., 1/29/10); 2010 U.S. App. LEXIS 2056; http://www.ca1.uscourts.gov/ [enhanced lexis.com version].
Retaliation: supervisor, sabotage, punitive scheduling; Burlington Northern test of adverse employment action
Illustrative; not controlling law. Summary judgment was denied to the employer in this case in which its supervisor threatened retaliation and then carried out his threat: (1) thwarted efforts by the targeted employees to set a security alarm, which resulted in a reprimand, and (2) intentionally adjusted shift times, break times, work locations, and work assignments that disrupted the targeted employees’ off-duty time, and that forced them to work shifts alone so that they were subjected to potentially hazardous situations. A question raised by the Burlington Northern decision was what would constitute retaliation in an adverse employment action [http://topics.law.cornell.edu/supct/cert/05-259 ], and this case provides us with yet another example. Hicks v. Baines, 06-3782-cv (2nd Cir., 2/2/10); 2010 U.S. App. LEXIS 2146; http://www.ca2.uscourts.gov/decisions/isysquery/553bba03-5996-4d79-83e0-ee4494a6aeba/1/doc/06-3782-cv_opn.pdf#xml=http://www.ca2.uscourts.gov/decisions/isysquery/553bba03-5996-4d79-83e0-ee4494a6aeba/1/hilite/ [enhanced lexis.com version].
Litigation and electronic discovery: preservation of evidence, failure to take adequate measures to preserve potential evidence, possible sanctions

Illustrative; not controlling law. Electronic discovery of evidence, E-Discovery, has become so prevalent in recent years that half a dozen new major provision have been added to the Federal Rules of Civil Procedure, and many states are adopting identical or similar provisions. Intentionally or negligently failing to be aware of these new requirements and taking effect measures to comply with them result in serious consequences for litigants, such as default judgment on one or more issues of liability, unfavorable jury instructions, and the like. Checking with company or agency counsel is essential. In the past, usually sanctions have been imposed for intentional destruction of evidence, but in this case they were imposed for the parties’ “careless and indifferent” approach to preservation and collection of evidence. What this is that if a party of litigation either know or should have known that litigation might result from an incident, then the duty to adequately protect and preserve potential evidence, favorable or unfavorable, is essential. An example of an unfavorable jury instruction might be that the jurors may infer from the disappearance of certain evidence (e.g., document, statement, etc.) this it would have been unfavorable to the party not producing it because it would tend to prove liability against that party. No citation or case text was found as of February 4, 2010, but this Jackson Lewis article provides much more detail than my brief: http://www.jacksonlewis.com/legalupdates/article.cfm?aid=1959. The author of the case is Judge Shira Scheindlin, the author of previous major E-Discovery opinions that have resulted in critical rule changes. Pension Committee of the Univ. of Montreal Pension Plan v. Banc of America Securities, LLC, No. 05 Civ. 9016 (S.D.N.Y. Jan. 15, 2010). Previous related opinions by her are: Zubulake v. UBS Warburg LLC, 220 F.R.D. 212 (S.D.N.Y. 2003) (“Zubulake IV”); Zubulake v. UBS Warburg LLC, 229 F.R.D. 422 (S.D.N.Y. 2004) (“Zubulake V”).) Some basic points to remember are:

· Duties to preserve arise when a party ought to reasonably anticipate litigation (“knew or should have known”) – start before litigation begins because by then it may be too late.

· There is a duty for an employer  to issue an adequate “hold order”, i.e., 
· properly save,

· do not destroy, and
· flag such material to be removed from periodic destruction, overwriting, etc.
· Collect any such evidence and retain in a safe place.

· This extends to all sorts of devices, company or personal, such as computers, PDAs, cell phones, voice mail, and so on.

· Do not delegate to an employee who:

· has had no experience conducting such searches;
· hasn’t been trained or instructed on how to do so;
· has no supervision during such collection duties; and
· has no contact with and supervision by counsel during the search.

· Do not delegate to potentially involved employees the duty to conduct their own searches for relevant information with little or no proper supervision.
· Don’t overlook the possibility of relevant information outside the company or agencies, such as contractors.

Employers need to develop adequate policies and procedures and train their employees in them.

Public Sector, Privacy: pending case on cell phones, texting, pagers, etc., device issued by employer to employee; employer’s policy of limiting use strictly to company or agency activities; Fourth Amendment, warrantless search
Why are you being notified? Occasionally it is important to advise you of when the law might change. Earlier, I had briefed this case as illustrative law, but not controlling: Quon v. Arch Wireless, No. 07-55282, 554 F.3d 769 (9th Cir. 2009); 2009 U.S. App. LEXIS 2259; http://www.ca9.uscourts.gov/datastore/opinions/2009/02/06/0755282o.pdf  [enhanced lexis.com version]. However, that status my change because the United States Supreme Court has agreed in a writ of certiorari* to review that case this spring, and the decision from the USSC could become controlling law. [* One meaning of certiorari is that a higher court limits what cases may be appealed to it. This allows it to limit its opinions to important points of law that need to be decided and published to inform and provide guidance to the public, businesses, agencies, etc.]

Background: Public sector employees are protected by constitutional rights by virtue of the government being their employer. Though such employees do not lose Fourth Amendment rights merely because they work for the government, some expectations of privacy held by government employees may be unreasonable because of the "operational realities of the workplace."  O’Connor v. Ortega, 480 U.S. 709, 717 (1987). Under this case, if employees have a reasonable expectation of privacy, a warrantless search by a government employer may be permissible, if reasonable under the circumstances if it is conducted for purposes related to work either for non-investigatory work-related purposes or for investigations of work-related misconduct - is permissible. Id. at 725-26.

Specifically: The Quon case dealt with these issues: 

· Whether a SWAT team member has a reasonable expectation of privacy in text messages transmitted on his SWAT pager if the police department has an official no-privacy policy but a lieutenant without authority to make policy announced an informal policy of allowing some personal use of the pagers. 

· Whether the Ninth Circuit contravened Fourth Amendment precedents and created a conflict of authority in the circuit court by analyzing whether the police department could have used "less intrusive methods" of reviewing text messages transmitted by a SWAT team member on his SWAT pager. 

· Whether individuals who send text messages to a SWAT team member’s SWAT pager have a reasonable expectation that their messages will be free from review by the government employer of the recipient.
Generally: Some of the issues involved in the certiorari might be:

· Does an employee have a reasonable expectation of privacy in text messages transmitted on devices issued by its employer?

· If so, how might that change if the employer has a formal policy prohibiting personal use of the devices?

· Would those same privacy rules apply to third parties, i.e., someone who is not an employee who might call, page, text or otherwise contact the employee on a device issued by the employer?
· What practices of the employer might as a practical matter defeat that written policy?  [As you will recall, if an employer is not adhering to or is not enforcing its written policies, then typically a court will rule that the employer’s actual practice has become the policy and the written policy is rendered meaningless.]

· When might a warrant be necessary?
· How far would an employer be allowed to review such communications once it becomes apparent or should be apparent that the communication is personal, i.e., what could be the extent of the intrusion?
Action: When the USSC issues its decision it will be briefed in this database.

Title VII: gender stereotyping, appearance, behavior, motivating factor in adverse employment action
Illustrative; not controlling federal law, but under the NM Human Rights Act it could apply [NMSA §§ 28-1-2(P) and (Q)]. A female desk clerk was fired after a company official met her in person and decided the employee lacked the pretty and “Midwestern girl” look desirable in a front desk employee. The clerk wore button-down shirts, slacks and on some occasions had been mistaken for a man. The 8th Circuit Court of Appeals has now joined the 9th, 7th, 6th and 3rd circuits that have ruled on claims that an employer discriminated against (or tolerated harassment of) employees whose dress and/or behavior did not conform to a gender stereotype what  might be considered masculine or feminine. Lewis v. Heartland Inns of America, L.L.C., No. 08-3860 (8th Cir., 1/21/10); 2010 U.S. App. LEXIS 1283; http://www.ca8.uscourts.gov/opns/opFrame.html [enhanced lexis.com version]. 

Title VII: gender, no overt direct target, hostile work environment, severe, pervasive, degrading nature

Illustrative; not controlling law. Summary judgment in favor of the employer was reversed by the appellate court because it found there was a factual issue of hostile work environment “based on sex”:

· daily exposure to office talk and radio programming that was particularly offensive to women,
· she worked as a sales representative in a workstation pod cubicle near other sales representatives who were all men,
· only female working in her area,
· male coworkers and her direct supervisor used sexually derogatory and sexually explicit, crude language and listened to a morning radio program featuring sexually explicit and offensive language played on the stereo in the office, and
· she testified that the offensive office talk and radio programming continued even after numerous complaints to her coworkers and her supervisor.

Reeves v. C.H. Robinson Worldwide, Inc., No. 07-10270 (11th Cir., 1/2010); 2010 U.S. App. LEXIS 1157; http://www.ca11.uscourts.gov/opinions/ops/200710270.pdf [enhanced lexis.com version]. [Question: Occasionally in my training sessions an issue arises about a possibly hostile or discriminatory workplace involving loud broadcasts of strong religious content. Might this case and others like it also raise a factual issue?]

ADA: prohibited medical inquiry before conditional offer of employment

Illustrative; not controlling law. This illustrates at least two basic ADA (though many errors were made by the employer): (1) A job applicant need not be "disabled" under the Americans with Disabilities Act to sue an employer for making a prohibited, pre-offer medical inquiry, and (2) don’t perform any medical exams before making a conditional offer of employment.
As a review, here is a portion of the EEOC Enforcement Guidance: Disability-Related Inquiries and Medical Examinations of Employees under The Americans With Disabilities Act (ADA); 915.002; Date: 7/27/00

Under the ADA, an employer's ability to make disability-related inquiries or require medical examinations is analyzed in three stages: pre-offer, post-offer, and employment. At the first stage (prior to an offer of employment), the ADA prohibits all disability-related inquiries and medical examinations, even if they are related to the job.(fn 6) At the second stage (after an applicant is given a conditional job offer, but before s/he starts work), an employer may make disability-related inquiries and conduct medical examinations, regardless of whether they are related to the job, as long as it does so for all entering employees in the same job category.(fn 7) At the third stage (after employment begins), an employer may make disability-related inquiries and require medical examinations only if they are job-related and consistent with business necessity. (fn 8)

A temporary employee applied for a permanent position. Company policy required drug testing [which the company performed before making a conditional offer of employment]. The employer did not know the applicant suffered from epilepsy and was taking prescribed medications for that condition. He tested positive for barbiturates and was summoned to his supervisor’s office to discuss the situation, and he informed the supervisor of that. The supervisor instructed him to speak to the company’s Medical Review Officer (MRO) by telephone, and the MRO questioned him about his medication, how long he had been taking it, and how long he had been disabled. During this conversation the supervisor remained in the room and heard the applicant reply to the MRO that he has been diagnosed with epilepsy when he was two years old and took barbiturates to control the seizures. The MRO cleared the applicant and human resources had received authorization to hire him. Problems for the company arose when the supervisor instructed human resources not to prepare an offer letter for the applicant. Further, the temporary agency terminated him based on alleged problems with performance and attitude problems and an allegation he had his supervisor. Though the company prevailed in the trial court, the appellate court held otherwise, stating that a job applicant need not be "disabled" under the Americans with Disabilities Act in order to sue an employer for making a prohibited, pre-offer medical inquiry. Harrison v. Benchmark Elecs. Huntsville Inc., No. 08-16656  (11th Cir, 1/11 /10); 2010 U.S. App. LEXIS 632; http://www.ca11.uscourts.gov/opinions/ops/200816656.pdf [enhanced lexis.com version]. 

FLSA: wage claim, state or federal, employee handbook, breach of contract, disclaimer as implied contract; statute of limitations

Controlling law, but to ultimately dependent on Oklahoma law as to statute of limitations. This case demonstrates that employee handbooks must contain clear and conspicuous disclaimers that they must not be construed as implying contractual rights. Each employee should execute an acknowledgment on a separate document that he or she has received the handbook, read and understood, is responsible for seeking assistance from the employer if anything is unclear or the employee has any questions, and agrees that the handbook is not intended to be a contract.”At-will” language also should be included (i.e., that either the employer or the employee can terminate the employment relationship with or without notice or cause).

Compton v. Rent-A-Center, Inc., No. 08-6264 (10th Cir., 10/20/09); 2009 U.S. App. LEXIS 22942; http://www.ck10.uscourts.gov/opinions/08/08-6264.pdf [enhanced lexis.com version]; http://www.morelaw.com/verdicts/case.asp?n=08-6264&s=OK&d=41850.
The employee lost his case because:

· he failed to file his claim within the required time for either a federal or state claim for overtime, and

· he had no evidence to support a claim that would be allowed under a longer period of time for filing allowed under any other applicable statute of limitations.

FMLA, constructive discharge: adverse employment action, lateral transfer; isolated remarks, insufficient evidence

Controlling law: A custodian with numerous health problems was neither discriminated against nor constructively discharged.

Lara v. Unified School Dist. #501, Shawnee County, State of Kansas, No. 08-3320 (10th Cir., 10/22/09); 2009 U.S. App. LEXIS 23292,*;22 Am. Disabilities Cas. (BNA) 938; http://www.ck10.uscourts.gov/opinions/08/08-3320.pdf; http://www.morelaw.com/verdicts/case.asp?n=08-3320&s=KS&d=41853 [enhanced lexis.com version]. 
Felix Lara, custodian/building operator, worked for USD from 1982 until when he retired in 2005 at age 60. Starting in 2002, he suffered a number of health problems, including: ruptured aneurysm, heart attack, and abdominal hernia. Cumulatively, he took six months of FMLA unpaid leave, plus workers’ compensation leave. He contended that during the last years of his employment with USD his supervisors comment on his health and age:

· The USD principal said to him he was having a run of bad luck with his health and hoped that wouldn’t continue.

· The USD HR director told him:

·  he was “too old” and “getting on in age”, and suggested he ought to retire because he was “missing too much work, having too many medical problems, and costing the school district money, and  

· he would transfer him to a district service center if he didn’t take early retirement.

· After that the principal told him he ought to retire, but Lara said he wasn’t interested in doing that. Lara testified in his deposition that the principal shook his head, but did not lose his temper; at trial Lara testified that the principal had lost his temper.

Required proof: According to the Tenth Circuit Court of Appeals, is was essential that Lara establish a prima facie case, in this instance, that he would be entitled to judgment in his favor if the employer could not prove a legitimate nondiscriminatory reason for an adverse employment action against him. The court rejected his claims for these reasons:

· He failed to preset sufficient evidence of constructive discharge:

· supervisors made only “isolated remarks . . . none of which were threatening or harassing”, and

· those were not enough in and of themselves to prove that a reasonable person would find them so intolerable and to leave the employee no other choice that to quit or retire.

· Concerning the prospect of transfer if he did not retire, the appellate court found that “Without significant adverse changes in working conditions . . . the lateral transfer is not an adverse employment action”.

NLRB: union activity, overly-broad restrictions, bulletin board policy, distributing flyers, alleged neutral policy, motivation, lack of legitimate business justification, suspicious timing; shift leaders were not statutory supervisors

Illustrative; not controlling law. Generally, an employer may have a policy and a practice of prohibiting solicitation of any kind in work areas during work time. However, during a union organizing campaign, broader limitations or an inconsistent practice may result in an unfair labor practice claim and ruling. During a an ongoing unionization campaign, this employer prohibited employees from placing union flyers on cars in the company parking lot and warned employees against passing out union buttons or leaving them around the time clock. The appellate court upheld the NLRB ruling of an unfair labor practice because the timing of the employer’s actions, its apparent motivation, and the timing of implementing a new policy indicated union discrimination in violation of the National Labor Relations Act (NLRA). The Employer also raised the defense that shift leaders prohibited from engaging in organizing activities were supervisors, and thus barred by the NLRA from participating in union activities. This argument was rejected by the appellate court because the NLRA statutory definition of supervisor states that such an employee must use independent judgment in carrying out one of 12 supervisory functions. It is important that the exercise of such authority is not merely routine, but involves the use of independent judgment. In this case the shift managers made work assignments that were routine and based upon a priority sheet they received from a team manager, and the other assignments the shift leaders gave did not take into account the relative skills of their crew members and were essentially routine in nature. Loparex LLC v. NLRB, Nos. 09-2187, 09-2289 (7th Cir., 12/31/09); 2009 U.S. App. LEXIS 28754; http://www.ca7.uscourts.gov/tmp/UJ0LBR3A.pdf [enhanced lexis.com version]. 

Employment, general: disciplinary action, progressive discipline, employer’s handbook, policies and practices, contradictory explanations, subjective belief, employee’s reasonable expectations; employment contract, implied contract, termination of employment, employer-employee relationship, employment at will; summary judgment, remand for trial
Controlling law. As you can see from the long collection of key words and phrases above, this important case involves many concepts of employment law and very specific and detailed facts. All of that means that “briefing” would run the risk of possibly omitting important factors, so the case ought to be read in its entirety. It demonstrates the importance of warning and counseling employees promptly when their performance is deficient, plus the importance of adequately documenting that entire process before taking an adverse employment action against the employee. Further, employers must be fully aware of all of their relevant written policies and their possible implications, as well as their actual practices that may vary those policies.

West v. Washington Tru Solutions, L.L.C., No. 28,443, 2010-NMCA-001 (7/30/09); Certiorari Denied, No. 31,903, November 23, 2009;  http://www.nmcompcomm.us/nmcases/NMCA/2010/10ca-001.pdf [enhanced lexis.com version].
Chris West was a management-level employee for many years, and the New Mexico Court of Appeals summed up the case as follows:

{2} . . . In June 2001, Employer decided to merge Employee’s department with another department and replace Employee as manager of communications. Employee was reassigned to a position in another department. Although Employee received the same pay in his new position, he no longer had any employees to manage, and he perceived the move to have been a demotion. On August 23, 2002, Employer informed Employee that Employee would receive a salary for two more months while he looked for another job. Employer asserted that it took this action because there was not enough work for Employee in his new position.

 {3} Employee sued Employer, bringing claims for breach of an implied contract of employment and for violation of the implied covenant of good faith and fair dealing, among other claims. Employee believed that he was not terminated because of inadequate job performance or as a cost-cutting measure, but instead because of interpersonal difficulties he had with a superior at work and a contractor who was a friend of the superior. The district court granted summary judgment in favor of Employer. 
After these two introductory paragraphs come lengthy paragraphs 4 through 28, which discuss numerous important concepts of New Mexico employment law and outline them for the trial court. The New Mexico Supreme Court reviewed Court of Appeals opinion and decision [the certiorari process] and did not modify the ruling of the Court of Appeals. Accordingly, the case was returned to the Court of Appeals, which then remanded it to the trial court to allow the parties to fully present their theories and evidence to a jury to hear and weigh the evidence and testimony and decide on the credibility of the parties' contentions.

[Note: No telling who may win, but it would have been less expensive for the employer to have proceeded more adequately in the first place.]

ADEA: exception for law enforcement officers and firefighters
Controlling law. 29 USC §623(j)(1)(A) provides that a local government can lawfully refuse to hire a person for a law enforcement position on the basis of age, if:

· the individual is over the maximum age of hire and

· the refusal to hire was based on a bona fide hiring or retirement plan that was not an attempt to evade the purposes of the ADEA.

[Note: The NM Human Rights Act has a similar provision for a “bona fide occupational qualification”.] The totality of circumstances was important in this case, especially the timing, so read the entire case for the details. Kannady v. City of Kiowa, No. 07-7002 (10th Cir., 1/6/10); 2010 U.S. App. LEXIS 229; http://www.ca10.uscourts.gov/opinions/07/07-7002.pdf [enhanced lexis.com version].

OSHA, Sarbanes-Oxley, SOX: Illustrative: not controlling law. A whistleblower who lost in an administrative hearing is entitled to a de novo review [i.e., court reviews the case anew] in federal court. Stone v. Instrumentation Laboratory Co., No. 08-2196 (4th Cir., 12/31/09); 2009 U.S. App. LEXIS 28765; http://pacer.ca4.uscourts.gov/opinion.pdf/081970.P.pdf [enhanced lexis.com version].

ADA: concern of potential violence, bipolar disorder, legitimate business reason, not discrimination; evidence, McDonnell Douglas test, pretext

Illustrative; not controlling law. This case is a reminder that under appropriate circumstances an employee may be terminated for dangerous behavior [not for the disability itself] reasonably anticipated as potentially dangerous. The important factors here included:

- the high security workplace and 

- the written company policies related to company computers; plus

- the company was unaware of the employee’s impairment until after its initial adverse employment action.

Caution: Best practices dictate that employers should approach matters related to medical and psychological impairments on a case-by-case basis with expert medical and related experts to assure compliance with both state and federal laws.

Calandriello v. Tennessee Processing Ctr., No. 3:08-1099, (M.D. Tenn., 12//15/09); [Note: Previous federal appellate decisions cited in this case: http://www.employmentlawmatters.net/uploads/file/Calandriello%20-%20MD%20Tenn%20-%20121509%20-%20psych.pdf.] [enhanced lexis.com version].

A purpose of the ADA is to prohibit discrimination against applicants or employees based on perceptions of a person’s disability, i.e., to overcome biases, prejudices and stereotypes. However, an employer may take adverse employment action against an employee based a legitimate business reason if it is not a pretext for discriminatory action. Allmond v. Akal Sec., Inc., 588 F.3d 1312, 1317 n.7 (11th Cir. 2009)(citation omitted):

“neither the ADA nor the Rehabilitation Act requires employers to forgo a qualification standard ‘until a perceived threat becomes real or questionable behavior results in injuries’”). As one court explained:
. . . But if an employer fires an employee because of the employee's unacceptable behavior, the fact that that behavior was precipitated by a mental illness does not present an issue under the Americans with Disabilities Act. . . . The Act does not require an employer to retain a potentially violent employee. Such a requirement would place the employer on a razor's edge-in jeopardy of violating the Act if it fired such an employee, yet in jeopardy of being deemed negligent if it retained him and he hurt someone.
Palmer v. Circuit Court of Cook County, Ill., 117 F.3d 351, 352 (7th Cir. 1997) (internal citations omitted) [enhanced lexis.com version].

The plaintiff, Robert Calandriello, admitted he suffered from bipolar disorder. His employer, Tennessee Processing Ctr., processed business data on which U.S. government stock and wire transfers were based. As such TPC operated under certain security protections including FBI record checks for employees, a gated facility, and retinal scans for employee access.

Calandriello came to TPS’s attention after he altered a company poster by adding an image of 

Charles Manson. He admitted during the disciplinary process that this was a poor choice in displaying the poster and for the firsts time in his employment he informed the company that he suffered from bipolar disorder, which he alleged caused this problem. Further investigation revealed he had viewed online images of violence, assault weapons, and serial killers on his company computer. TPC was concerned that his continuing as an employee involved a realistic risk of violence in the workplace.

Calandriello argued that he had not destroyed company property, threatened anyone in the workplace, or caused financial loss to the company, and thus he should be exempt from disciplinary action because he was entitled to “accommodation” under the ADA. He also argued that weapons were a regular part of conversation in the TPC workplace.

He was terminated because TPC had lost confidence in him and that he posed a potential risk of harm, and he was fired for those reasons.

He sued for disability discrimination under the state’s anti-discrimination statute. TPC moved for summary judgment, which the district court on the premise that the company had a legitimate business reason for discharging him, and that he was not fired for discriminatory reason. This is what is known as the McDonnell Douglas test:

1. An employee must make a threshold [prima facie] showing of discrimination.

2. Next, the employer must show a legitimate, nondiscriminatory reason for taking the action it did.

3. Finally, the burden shifts back to the employee to show that the employer's stated reason was a pretext for discrimination.

In this instance, the trial court found in favor of TPC, holding that “fear of potential violence is a legitimate non-discriminatory reason for an adverse employment action,” including termination, and quoted a federal appellate court opinion that the ADA “does not require an employer to retain a potentially violent employee.” Further, it found that Calandriello had not provided evidence that TPC’s for the termination was simply a pretext for discrimination. It substantiated its reason by citing a written company policy specifically prohibiting employees from visiting internet sites that are “known to contain or are suspected of containing objectionable matter” including “profane or otherwise inflammatory material.”
Illustrative; not controlling law. Choosing language carefully is a good idea. Standing alone, the "more energetic person", comment may not be enough to support an age discrimination case. Avoiding what may be considered a euphemism for age is prudent practice. This case is a close call, but defending against such a claim can be expensive. The context of the evidence for a jury to consider was:
- company plan was to cut costs, increase profits, and resell the company in four or five years;
- 17-year work history;
- VP of technology;
- member of "steering team" that was an executive committee managers consisting of the senior leadership of the company;
- allegations by employer:
   - failure of technical leader to develop a plan to set measurable goals for his department,
   - refusal to support salary freeze endorsed by steering committee, and
   - harassing the human resources staff concerning a change in the company's health plan;
- allegations by the employee:
   - replaced by a younger man, a the company manager of operations,
   - Michael Tubridy, president of KPA's North and South American Operations, during his during his termination meeting that he "did not fit the `profile' or `model' of what is needed in a technical leader in terms of KPA's presentation to potential buyers of the company."
   - Tubridy also stated that KPA needed a "more energetic person" as leader of the technical department.
   - Trubidy attended October 2005 meeting during which a management consultant suggested that KPA enlist young, energetic "future people." Tubridy noted the phrase "young, energ[etic]" on a paper napkin.
   - Inman had received bonuses every year and Tubridy even singled him out for praise at a company meeting just a few weeks before firing him.
Inman v. Klockner Pentaplast of America, Inc., No. 08-1882, (4th Cir., 10/22/09); 2009 U.S. App. LEXIS 23291,*;107 Fair Empl. Prac. Cas. (BNA) 1032; http://pacer.ca4.uscourts.gov/opinion.pdf/081882.U.pdf [enhanced lexis.com version].
ADA: attendance, excessive absences, consistent application of policy, disparate treatment, essential function of position; McDonnell Douglas test, valid business purpose, no pretext
Illustrative; not controlling law. Consistent application of agency or company policies can demonstrate the attendance is an essential function of the position and that adverse employment actions for violation of that policy is legitimate and not discriminatory. Documentary evidence of such policy and its consistent application and enforcement demonstrated the valid business purpose of the policy. Rios v. Dept. of Education, 2d Cir., No. 08-1262-cv, (2nd Cir., unpublished, 11/2/09) no additional citation available as of 12/29/09 [enhanced lexis.com version].
Title VII: hostile work environment, Ellerth/Faragher defense; employer's costs and fees denied
Controlling law. The employer was found to have complied with the Ellerth/Faragher requirements and that the employee had not. The employer's request for cost and fees of litigation were denied because those are awarded only when a claim is clearly unfounded.
Schmidt v. Medicalodges, Inc., Nos. 07-3347 & 07-3354, (10th Cir., 10/20/09); 2009 U.S.App. LEXIS 22935; 107 Fair Empl. Prac. Cas. (BNA) 1258; http://www.ca10.uscourts.gov/opinions/07/07-3347.pdf [enhanced lexis.com version].
Laura Schmidt, nurse, cared for elderly patients. Her immediate supervisor, Shawn Garbin was suspended and ultimately terminated after reports of sexually harassing another employee, Angela Mitchell. Shortly thereafter, Schmidt quit. Though she at no time during her employment complained of sexual harassment, after leaving she filed a claim alleging a hostile work environment based on the grounds that Medicalodges ought to be held liable for Garbin's behavior for failing to take sufficient action to either prevent or remedy Garbin's actions.
To review, in order for an employer to be liable for sexual harassment by a supervisor, such as a hostile work environment, there must be proof that the employer allowed  the workplace to be permeated with severe and/or pervasive discriminatory intimidation, ridicule or insult based on sex. The Ellerth/Faragher cases provide for an employer's defense:
1) that it exercised reasonable care to prevent and promptly correct sexually harassing behavior, and also
2) that the complaining employee failed to take advantage of any preventive or corrective measures or opportunities provided by the employer.
Essentially, that means that the employer did what it could to provide a workplace for its employees safe from harassment and an employee must report and take advantage of those measures providing for a workplace free of harassment. In short, a claimant must alert the employer of a problem and cannot sit on her rights.
First, the appellate court found that the employer had exercised reasonable care to prevent and promptly correct any such behavior, despite that fact that there was sharply conflicting evidence. It is very important to recognize what appellate court pointed out: the role and duty of the jury is to assess the credibility of the witnesses and determine the weight to be given to their testimony and that is not the role and duty of the court unless the jury's verdict was "overwhelmingly against the weight of the evidence." [Note: This is the fundamental, historical role and duty of jurors.] 
Second, there was the issue of whether Schmidt took advantage of Medicalodges' preventive measures. Her contention of why she had not filed a timely internal complaint was that she feared retaliation, and that reporting would have been futile. Medicalodges countered by showing its anti-retaliation policies. The appellate court noted that Schmidt had previously reported Garbin for excessive profanity and apparently had not feared retaliation. Based on this, the jury found that though she was subjected to a hostile work environment, but they further found her employer was not liable because she had not followed company policy and procedure to report it. The jury found Medicalodges' anti-harassment policies were sufficient for training, prevention and correction and that her employer was not liable.
Medicalodges' request for costs and attorney fees were denied, however, because of the nature and extent of conflicting evidence and testimony. United States Supreme Court precedent holds that an employer may only collect costs and fees if the claim is "frivolous, unreasonable, or groundless."
ERISA: contractual time limitation barred claim
Controlling law. This is a complex case that should be read carefully. Briefly, though:
- ERISA doesn't have a provision for limitation of actions' it generally analogous state provisions.
- At issue was the nature and extent of the employee's disability, i.e., unable to perform any work for two years and then whether able to performs some work after that.
- Interpretation of a contract in such a case would be that of a reasonable person, not the specific person involved [Note: That is generally applicable throughout the law]. Salisbury v. Hartford Life and Accident Insurance Company, No. 08-3316, 583 F.3d 1245 (10th Cir., 9/30/09); 2009 U.S. App. LEXIS 21455; 47 Employee Benefits Cas. (BNA) 2580; http://www.ca10.uscourts.gov/opinions/08/08-3316.pdf [enhanced lexis.com version].
First Amendment: county employees, freedom of speech, political activity, timing
Title VII and ADEA: termination for valid business reason, McDonnell Douglas test
Controlling law. Termination for a valid business purpose was the reason, not discrimination. This is a case with specific factual details that needs to be read carefully, but the main factors are outlined below.
Trujillo v. Huerfano County Board of County Comm'rs, No. 08-1486 (10th Cir., 10/19/09); 2009 U.S. App. LEXIS 22790; http://www.ca10.uscourts.gov/opinions/08/08-1486.pdf [enhanced lexis.com version].
William Trujillo and Ronald Cruz were foremen for the county, and the Road and Bridge Department was divided into three districts, each with its own foreman. Trujillo and Cruz were in two of the districts, and William Brunelli, classified as white male, was foreman in the third. Trujillo ran as a Democrat for county commissioner in the fall of 2004. He lost, but he and Cruz had supported another candidate running against Roget Cain, a Republican. This is important for a decision that was made about consolidating the three districts, which would affect the jobs of the three foremen. Brunelli Trujillo fired for safety incidents. Cruz remained employed with the county department but accumulated  several unfavorable reports in his personnel file. Trujillo and Cruz claimed discrimination based on allegations freedom of speech denial and age and Title VII and age discrimination. These were rejected because the court found valid business reasons for the adverse employment actions taken against them.
First Amendment: This, among other things, "protects public employees from discrimination based upon their political beliefs, affiliation, or non-affiliation unless their work requires political allegiance." The only evidence of discrimination Trujillo produced on this issue was that only three months had passed since the political campaign and the reorganization of the department, and the appellate court noted that "temporal proximity" is not enough in and of itself to establish political affiliation as the motivating factor for an adverse employment action. Further, a majority of the county board was affiliated with the Democrat party, the same as Trujillo. No evidence supported the contention that Cain, Republican, had any sway over the other board members.
Title VII and ADEA, termination for valid business reasons:
The McDonnell Douglas test, as you will recall is: 
1. An employee must make a threshold [prima facie] showing of discrimination.
2. Next, the employer must show a legitimate, nondiscriminatory reason for taking the action it did.
3. Finally, the burden shifts back to the employee to show that the employer's stated reason was a pretext for discrimination.
Though Trujillo and Cruz made a prima facie showing of discrimination, they failed on the second element and did not need to proceed on the third elements. The employer had a legitimate, justifiable, valid business reason for consolidating the three department districts: efficiency. As stated by the appellate court, the question before it wasn't whether the employer's proffered reasons were wise, fair, or correct, but whether the employer honestly believed those reasons and acted in good faith on those beliefs, and it found no evidence that the board didn't honestly believe reorganization of the department would improve efficiency. Additionally, Brunelli was better qualified than the other two. Team work is also important, and the other two often disagreed with him.
Disparate treatment: Trujillo's contention of disparate treatment was rejected because he was fired for safety violations and he failed to prove that the other employees were "similarly situated, non-protected employees," which requires proof that they (1) dealt with the same supervisor, (2) were subject to the same performance and discipline standards, and (3) were in a different "class", such as a different race, age, or gender, etc.
FLSA:  professional exemption, academic requirements
Illustrative; not controlling law. The Second Circuit Court of Appeals generally makes well-reasoned decisions, so this one may have considerable persuasive authority. In this case the employee was incorrectly classified as an exempt professional: Product Design Specialist II (PDS II). Applicants for that position were required to have 12 years of relevant experience, but no particular kind or amount of education, and no PDS II working for the employer had a college degree. Academic qualifications are an important requirement in order to be classified as exempt:
- The employee's primary duty must be the performance of work requiring advanced knowledge, defined as work which is predominantly intellectual in character and which includes work requiring the consistent exercise of discretion and judgment;
- The advanced knowledge must be in a field of science or learning; and
- The advanced knowledge must be customarily acquired by a prolong course of specialized intellectual instruction.
The employee was laid off in a reduction in force (RIF). He sued for having been improperly and willfully misclassified as an exempt professional, and thus was not fully paid for overtime hours worked. He won on summary judgment and the Second Circuit Court of Appeals affirmed it. It also affirmed the award of three years of back pay rather than the usual two years because the violation was willful. Young v. Cooper Cameron Corp., No. 08-5847, 586 F.3d 201 (2d Cir., 11/1209); http://www.ca2.uscourts.gov/decisions/isysquery/a5d3a480-ac93-4683-9e24-7d882c6431f5/1/doc/08-5847-cv_opn.pdf#xml=http://www.ca2.uscourts.gov/decisions/isysquery/a5d3a480-ac93-4683-9e24-7d882c6431f5/1/hilite/ [enhanced lexis.com version].
Discovery: attorney client privilege, denial, immediate appeal under the collateral order doctrine
Controlling law: The United States Supreme Court resolved the conflict among various circuits with its ruling that denying a claim of attorney-client during discovery is not an issue for interim appeal. The dispute involved a discovery order compelling an employer to disclose information related to a shift supervisor's interview with its outside counsel during an internal investigation into a separate RICO class action, as well as information related to the company's later decision to fire the employee. Writing for the majority, Justice Sotomayor stated: "Post judgment appeals, together with other review mechanisms, suffice to protect the rights of litigants and preserve the vitality of the attorney-client privilege." And "[p]ermitting parties to undertake successive, piecemeal appeals of all adverse attorney-client rulings would unduly delay the resolution of district court litigation and needlessly burden the Courts of Appeals." Mohawk Industries, Inc. v. Carpenter, No. 08-678, ____ U.S. ____, (12/8/09); 2009 U.S. LEXIS 8942; http://www.supremecourtus.gov/opinions/09pdf/08-678.pdf [enhanced lexis.com version].
Title VII: religion, newspaper editorial writers, "traditional Christians", workplace expressions, opposition to homosexual conduct, performance deficiencies; evidence, not similarly situated.
Illustrative, not controlling law. Performance problems rather than religious beliefs were the actual reason for the employer's adverse employment actions. Two editors claimed they were victims of religious discrimination because the top editors of the newspaper took adverse employment actions against them because of their views on homosexual behavior. However, the appellate court found sufficient evidence that deficient performance was the reason for the adverse employment action rather than disparate treatment.
- The first employee had a lengthy history of not meeting the newspaper's legitimate performance expectations:
   - that she repeatedly violated the employers overtime policies, and 
   - the employer's decision to transfer her from editorial writing to writing copy was partially based on the newspaper's desire to monitor her more closely.
   - Also, she failed to identify a similarly situated employee who repeatedly violated the newspaper's overtime policy but did not hold her religious beliefs and was treated more favorably.
- As for the second employee, the basic problem with his claim was that he could not establish that he was meeting the newspaper's legitimate performance expectations. Undisputed evidence showed that he had a long history of performance problems ranging from reporting errors to deficient writing abilities or skills. Further, that deficient performance continued after the newspaper placed him on a performance improvement plan. Finally, he produced no evidence to support his claim that he was worked harder than other editorial writers or that the newspaper's other editorial writers had more errors than he did.
Indiana Newspapers, Inc., No. 08-2050, (7th Cir., 12/8/09); 2009 U.S. App. LEXIS 26692; http://www.ca7.uscourts.gov/tmp/TI0SSH6G.pdf [enhanced lexis.com version].
Title VII: age, deficient performance; summary judgment affirmed
Illustrative, not controlling law. Performance problems rather than age were the actual reason for the employer's adverse employment action. Factors of performance deficiencies of importance to the appellate court were:
- failure to be a team player,
- failure to complete required paperwork,
- failure to correct persistent tardiness, and
- client complaints.
Though he had a good sales record, that was not enough to overcome the performance deficiencies; a managers' success often depends on sales performance, but that may not be enough to outbalance other factors. He had, among other things worked on two major deals, but his participation was found to be tangential and not truly representative of top performance. Thus, the appellate court held that a reasonable jury could not conclude that his revenue performance outweighed performance deficiencies enough to raise an inference of pretext. Plus, the manager failed to show that any similar employees failed to complete paperwork, were consistently late or the subject of client or internal complaints so as to render suspicious any supposed distinctions in their treatment. Senske v. Sybase Inc., No. 09-1610 (7th Cir., 12/3/09); 2009 U.S. App. LEXIS 26254; http://www.ca7.uscourts.gov/tmp/TI0TPWDK.pdf [enhanced lexis.com version].
EPLI: Employment Practices Liability Insurance, excluded acts, coverage denied
Controlling Law. The employer EPLI policy expressly excluded liability litigation costs coverage for violations of federal and state wage laws and compensation relationships. The courts ruled that contractual term was unambiguous and upheld the insurer's denial of coverage. The employer had allegedly unlawfully required hourly employees to  work "off the clock" without compensation. Payless Shoesource, Inc. v. The Travelers Cos., Inc., No. 08-3246  (10 Cir., 11/10/09): 2009 U.S. App. LEXIS 24728; http://www.ca10.uscourts.gov/opinions/08/08-3246.pdf [enhanced lexis.com version].
Retaliation: free speech, First Amendment, coincidental personnel problem, investigation, discharge, timing, motivation not discriminatory
Controlling law. A physician advocating random drug and alcohol testing was held to have been discharged for reasons other than exercising his right to freedom of speech. Soon after first raising the testing issue he was investigated for interpersonal conflicts with another physician. Relevant facts for the appellate court were:
- testing issue raised,
- investigation opened soon thereafter on interpersonal conflicts between complaining physician and another physician,
- reprimand issued to both of the physicians,
- second investigation showed complaining physician been recommended for probation and psychiatric treatment because of disruptive conduct, billing fraud and mistreatment of patients , and 
- The court concluded that a reasonable person would not be deterred from speaking since the letter did not discuss his advocacy for random drug testing. Further, the appellate court observed that the mere temporal proximity of an employee's protected speech to the adverse employment action was insufficient, without more, to establish a retaliatory motive. Couch v. Board of Trustees of the Mem'l Hosp. of Carbon County, No. 08-8001 (11/17/09) ; 2009 U.S. App. LEXIS 25182; http://www.ca10.uscourts.gov/opinions/08/08-8001.pdf [enhanced lexis.com version]. 
ADA, Rehabilitation Act: Independent contractors are covered by the 1973 Rehabilitation Act, reasonable accommodation
Illustrative; not controlling law. However, though this 9th Circuit case is not controlling law it follows our 10th Circuit controlling law, so this is a reminder of what the law is in our jurisdiction: Section 504 of 1973 Rehabilitation Act covers independent contractors as well as employees. An anesthesiologist contracted with the medical center. Before beginning to provide his services he was asked to sign an addendum to his contract that would have waived the company's obligation to accommodate his sickle cell anemia condition by adjusting his schedule. He refused to sign the addendum and his contract was cancelled. Amendments to the Act after 1973 incorporated ADA standards relating to determining if there has been discrimination. The 9th Circuit also noted that the Rehabilitation Act is broader than the ADA in that it also covers independent contractors. Fleming v. Yuma Regional Medical Center, No. 07-16427 ( (9th Cir.,11/19/09); 2009 U.S. App. LEXIS 25406; http://www.ca9.uscourts.gov/datastore/opinions/2009/11/19/07-16427.pdf [enhanced lexis.com version].
ADEA: discrimination, evidence, pattern or practice, Title VII legal theory used
Controlling law. Fortunately, in this area of practice with dozens of laws prohibiting discrimination, the courts have a strong, continuing tendency to fashion a consistent, coherent system of interpretation. In this case our 10th Circuit Court of Appeals used the Title VII law of "pattern or practice" to allow evidence of discrimination in an age discrimination case.
Thompson v. Weyerhaeuser Co., No. 07-7090, 582 F.3d 1125 (10th Cir., 8/26/09); 2009 U.S.App. LEXIS 20767; 107 Fair Empl. Prac. Cas. (BNA); http://www.ca10.uscourts.gov/opinions/07/07-7090.pdf [enhanced lexis.com version].
Weyerhaeuser terminated 17 employees over the age of 40 in a reduction in force (RIF). In a pretrial motion, the plaintiffs requested the court to allow them use the "pattern or practice" theory to demonstrate discrimination prohibited by the ADEA. Weyerhaeuser objected on the ground that the theory was limited to Title VII, where it is expressly stated [and is not in the ADEA]. However, the 10th Circuit Court of Appeals noted that the development of the "patterns or practices" has been adopted by a number of courts in cases other than ADEA violations.
employer-employee relationship, final appellate decision pending
Controlling law at some time in the future. This NM Court of Appeals case may be reviewed by the NM Supreme Court, so we need to follow its status over the next several months to determine what the final decision will be. Keith v. Manorcare, 2009-NMCA-119, Certiorari Granted, No. 31,958, October 8, 2009; http://www.nmcompcomm.us/nmcases/NMCA/2009/09ca-119.pdf [enhanced lexis.com version].
FMLA: excessive absenteeism before leave, other performance deficiencies, adequate documentation, summary judgment in favor of employer
Illustrative; not controlling law. The employee's performance deficiencies had been noted, discussed with her, and adequately documented, before her medial epicondylitis ["tennis elbow"] problems and request for intermittent leave for that problem and ovarian cyst problem. The appellate court noted the following factors it considered:
- Long had not applied for FMLA leave before the documented disciplinary meeting with Branham, her manager, on September 20,
- Branham already had documented the fact that her absences were negatively affecting the performance of her group before her request for leave, and
- any comments made by Branham regarding her absences before her FMLA leave absences could not be used as evidence of FMLA retaliation by Branham.
- Also, Larkin, HR manager, conducted an independent investigation in which she reviewed not only Branham's comments, but information from others as well, and
- the decision to fire Long ultimately was made by Bauman, Executive Director, who relied on multiple sources of information, and was unaware of her FMLA leave.
Long v. Teachers' Retirement System of Illinois, No. 08-3094 (7th Cir., 10/23/09); 2009 U.S. App. LEXIS 23427; 15 Wage & Hour Cas. 2d (BNA) 705;  http://www.ca7.uscourts.gov/tmp/SP0P6GBM.pdf [enhanced lexis.com version]. 
Covenant not to compete
FYI. This is A 10th Circuit case based on Oklahoma law, so applicability is limited unless a case in our jurisdiction arises and one of our courts might find the reasoning persuasive as a basis for controlling law. Southwest Stainless, LP v. Sappington, 08-5127, 582 F.3d 1176 (10th Cir., 9/21/09); 2009 U.S. App. LEXIS 20915); 158 Lab. Cas. (CCH) P60,870;29 I.E.R. Cas. (BNA) 1287; http://www.ca10.uscourts.gov/opinions/08/08-5127.pdf [enhanced lexis.com version].
Immigration: sentence for employing undocumented workers, 10 years
Illustrative: not controlling law - but this case does catch a human resource person's attention. A company official was sentenced by the federal trial judge to 10 years for employing undocumented workers who were paid in cash [no withholding for federal income tax, Medicare or Social Security]. He pleaded guilty to conspiracy to defraud the federal government, which amounted to about $16M, and to harboring 100 undocumented alien workers. Also, he attempted to send his assets outside of the USA and leave the country. The statutory penalty is 120 months, and the 6th Circuit Court of Appeals affirmed the imposition of that maximum amount of time by the trial judge, who considered mitigating factors of the federal sentencing guidelines: the defendant's age, criminal history, health, family ties and health of son and cooperation with the federal government. United States v. Rosenbaum, 08-1339 (6th Cir., 11/3/09); 2009 U.S. App. LEXIS 24106; 2009 FED App. 0380P (6th Cir.); http://www.ca6.uscourts.gov/opinions.pdf/09a0380p-06.pdf [enhan
ced lexis.com version]. 
FLSA: hospital's pay plan for nurses with different rates for different length shifts, collective bargaining agreement with pay rate differential, previous US Supreme Court case precedent
Illustrative; not controlling law [Note: However, reasoning was based on a prior United States Supreme Court case]. A California health care employer was allowed to set different pay rates for different length shifts in order to maintain revenue neutrality because it otherwise complied with the minimum wage and overtime requirements of the FLSA and other applicable law. It paid employees on a 12-hour shift a lower base salary than those working on an 8-hour shift, which was a negotiated term of its 2003 collective bargaining agreement (CBA). Wages did not go below the minimum wage. The United States Supreme Court case of Walling v. A. H. Belo Corp., 316 U.S. 624, 628-30 (1942) [enhanced lexis.com version], stated, "[N]othing in the [FLSA] bars an employer from contracting with his employees to pay them the same wages that they received previously, so long as the new rate equals or exceeds the minimum required by the [FLSA]." The plaintiff produced no evidence that the regular rates memorialized in the CBA were artificially low, or Pomona set pay rates in a manner that would relieve it of overtime obligations.  Further, the plaintiff and other nurses were paid overtime under the hospital's pay plan using an authorized method of calculating the regular rate known as the "weighted average method," set forth in federal overtime regulations (29 C.F.R. § 778.115 [annotated lexis.com version]) and the CBA.  Plaintiff's claim was rejected because she produced no evidence showing that the pay plan violated the FLSA. Parth v. Pomona Valley Med. Ctr., No. 08-55022 (9th Cir., 10/22/09); 2009 U.S. App. LEXIS 23329; http://www.ca9.uscourts.gov/datastore/opinions/2009/10/21/08-55022.pdf [enhanced lexis.com version].
ADEA: policy violation, discharge; age comment not proximately connected
Illustrative; not controlling law. A 57 year old worker was fired for using the employer's computer system to access pornographic material and was replaced by a 43 year old worker. The company had a strict written policy that its computer system was to be used exclusively for business purposes and that "indecent, profane, obscene, intimidating, or unlawful material may not be sent or downloaded by any form of electronic means or displayed on or stored in the Company's computers or printed." Further, "System Users are responsible for all transactions made using their passwords," and that violations of the policy may result in disciplinary action up to and including termination. That was found to be the basis for his termination. He had also alleged that a comment made several years earlier by a member of "top management" was too remote in time to be considered n the age discrimination claim. Cervantez v. KMGP Services Company Inc., No. 08-11196, (5th Cir., 9/16/09); 2009 U.S. App. LEXIS 20702; 107 Fair Empl. Prac. Cas. (BNA) 369; http://www.ca5.uscourts.gov/opinions%5Cunpub%5C08/08-11196.0.wpd.pdf [enhanced lexis.com version].
ADA, Rehabilitation Act: protected activity, complaints, retaliation 
Illustrative; not controlling law. A special education Resource Specialist Program teacher with the Riverside County Office of Education in California began in 2003 to express her concerns that special education services were not complying with state and federal laws. Ultimately she and a coworker filed a lawsuit against the school district based on those concerns. She had resigned in August 2006 and alleged it was because she was being excluded from meetings, that her caseload was reduced, and that she was refused certain work, all because of her support of the students and complaints on their behalf. Retaliation id prohibited by both the ADA and the Rehabilitation Act, § 504, prohibit retaliation. The district contended that she could not bring a retaliation claim because she was not a "qualified individual with a disability" and that she had no "close relationship" to the disabled students. The appellate court found that both acts had broad anti-retaliation prohibitions against retaliation against "any individual" who is harmed after attempting to protect the rights of the disabled. Further, though Title I of the Rehabilitation Act covers employment relationships, Title II services and other conditions for the disabled. Barker v. Riverside County Office of Education, No. No. 07-56313 (9th Cir., 11/23/09); 2009 U.S. App. LEXIS 23343; http://www.ca9.uscourts.gov/datastore/opinions/2009/10/22/07-56313.pdf [enhanced lexis.com version].
ADA: continuing responsibility to accommodate
Illustrative, not controlling law [Editorializing is not something I want to engage in, but this California opinion seems heavily weighted in favor of the employee. Read it as a cautionary note that there may be a continuing need to make sure that accommodations are being provided, such as making sure that new or newly assigned supervisors and managers are aware of ADA accommodation. Many federal cases require that both employers and employees have a responsibility to engage in an interactive accommodation process, and if an employer is required to provide a continuing accommodation, then an accommodated employee probably ought to have a continuing responsibility of interactive participation. Further, there are many cases declaring that employees need to speak up to protect themselves, or they will lose their rights.] A.M. v. Albertsons LLC, No. A122307, 178 Cal. App. 4th 455 (Court of Appeal of the State of California, First Appellate District, Division Four 9/18/09); 2009 Cal. App. LEXIS 1675; Internet: http://www.courtinfo.ca.gov/opinions/documents/A122307.PDF [enhanced lexis.com version].
PERA: NM Public Employees Retirement Association, disability benefits, qualification for benefits, two statutes, which statutory applies - NMSA 1978 §§ 10-11-10.1(C)(2)(a) and 10-11-10.1(C)(1)(1a)
Controlling law. Two statutory sections apply to disability benefits for public employees, but neither of them covered the peculiar situations of a juvenile corrections officer and a fireman. This is a complicated case that applies to unusual circumstances, so the best thing for any human resources and employment law practitioner dealing with those laws is to read the full opinion. Of interest is the perspective the opinion's analysis that favors continued employment of the disabled rather than maneuvering for disability benefits.
Gonzales v. State Of New Mexico Public Employees Retirement Association, 2009-NMCA-109, Certiorari Not Applied For; Internet: http://www.nmcompcomm.us/nmcases/NMCA/2009/09ca-109.pdf [enhanced lexis.com version]. [Note: This is a final decision because neither party petitioned the N.M. Supreme Court to review it.]
ADA: reasonable accommodations, interactive process, disabled employees must provide corroborating evidence of non-obvious, medically necessary accommodations
Illustrative; not controlling law: Employers need to be alert and aware of when an accommodation may have been requested in order to promptly begin the interactive process with the employee of what may be needed, assess the potential costs, possible alternatives and reasonableness. In this case an employee with seasonal affective disorder (SAD), a form of depression, needed a classroom that provided sunlight necessary to alleviate SAD. Though the school had two such classrooms available, it failed to provide them despite that being a reasonable accommodation that carried no cost. Instead, they merely addressed other work issues the teacher had also raised. Ekstrand v. Sch. Dist of Somerset, No. 09-1853 (7th Cir., 10/6/09); 2009 U.S. App. LEXIS 21912; Internet: http://www.ca7.uscourts.gov/tmp/S30JVJVX.pdf [enhanced lexis.com version]. 
FMLA: disabled employees must provide corroborating evidence of non-obvious, medically necessary accommodations; demotion for unexcused absences, mandatory limit of four
Illustrative of a potential problem; not controlling law. In complicated situations such as this, managers and supervisors ought to contact their human resources experts as soon as possible and let them handle it, and perhaps human resources staff may need to seek advice immediately from an experienced, competent employment law attorney. Another option is to not make snap judgments and inquire further for more information, but being careful to avoid an ADA claim of regarding an employee as being disabled (e.g., a "regarded" claim arising from saying it sounds as if employee is an alcoholic). Also, as you probably know, absences for use of alcohol are not protected under the FMLA, but absences for treatment are.
It isn't necessary for an employee to mention the FMLA by name, but amended regulation 29 CFR 825.303(b) requires that an employee requesting FMLA leave must specifically state either (1) the reason why the employees would qualify for FMLA leave (e.g., depression, epilepsy, pregnancy, heart attack, etc.) or (2) that the employee specifically is requesting FMLA leave in order to alert the employer of an FMLA situation as distinguished from other leave matters. Of course, it is essential for employers to train their employees about that notice requirement.
Scobey v. Nucor Steel-Arkansas, No. 08-1192, 580 F.3d 781 (8th Cir., 9/25/09); 2009 U.S. App. LEXIS 19094; 158 Lab. Cas. (CCH) P35,625; 92 Empl. Prac. Dec. (CCH) P43,655; 15 Wage & Hour Cas. 2d (BNA) 340; Internet: http://www.ca8.uscourts.gov/opndir/09/08/081192P.pdf [enhanced lexis.com version]. [*Note: Regulation: http://www.dol.gov/dol/allcfr/ESA/Title_29/Part_825/29CFR825.303.htm.]
Talmadge Scobey worked as a "ladle man" in a steel mill. It is a demanding rotating position, but at the time it paid $80-90K per year. Nucor's attendance policy allowed termination after four unexcused absences. Scobey missed four consecutive days and had not called in. His excuse was alcoholism and depression set off by the death of his ex-wife's father, and he had no recall of that four day period. He requested his employer provide him assistance. Nucor referred him an in-patient treatment facility and then an out patient facility. Because of his unexcused absences he was demoted to a lesser position on night shift at about 50-60% of his former compensation. Scobey claimed violations of the FMLA on the grounds that Nucor should have known he was claiming FMLA leave and rights and that the demotion was an attempt by the company to fore him to quit.
He had told his supervisor and said he was suffering from a nervous breakdown. He sounded intoxicated and the supervisor believed he was making excuses to avoid work.
The appellate court appellate majority opinion noted Scobey's affirmative duty to give proper notice of his need for FMLA leave [Note: The requirements stated above at the beginning of this brief]. The dissenting opinion pointed out that the statement about depression [Note: mentioning a serious medical condition by name] ought to have been considered sufficient to put the employer on notice of need for FMLA leave - and some Nucor employees had expressed concern over Scobey's mental condition.
ERISA: a covered plan may consist of individual policies rather than group insurance policies
Illustrative; not controlling law. Alexander v. Provident Life and Accident Insurance Co., No. 1:09-CV-27 (E.D. Tenn. Oct. 16, 2009) [enhanced lexis.com version]. Dr. Alexander was covered by a disability policy provided to him by purchase of an individual disability income policy with premiums paid by his medical group. 29 U.S.C. § 1002(1) defines an employee welfare benefit plan or program as (1) established or maintained by either an employer or employee organization, (2) to provide benefits enumerated by statute, and (3) to participating employees or their beneficiaries as held in Donovan v. Dillingham, 688 F.2d 1367, 1371 (11th Cir., 1982) [enhanced lexis.com version], and in numerous other decisions cited in this case: Stern v. Provident Life and Accident Ins. Co., 295 F. Supp. 2d 1321, 1326 (M.D.2003) (employer established a plan by paying premiums for individual disability policies) [enhanced lexis.com version]; Jaffe v. Provident Life and Accident Ins. Co., 2000 U.S. Dist. LEXIS 4689 (S.D.Mar. 21, 2000) [enhanced lexis.com version] (same where the employer entered into a "salary allotment agreement" pursuant to which it paid premiums for coverage under individual disability insurance policies to the owners of an ophthalmology practice and to at least one non-owner employee for eight years, even though the employees later reimbursed the association for the premiums paid); Massachusetts Cas. Ins. Co. v. Reynolds, 113 F.3d 1450, 1453 (6th Cir. 1997) [enhanced lexis.com version] (employer established a plan through the purchase of individual disability policies for employees); Madonia v. Blue Cross & Blue Shield of Virginia, 11 F.3d 444, 447 (4th Cir. 1993) [enhanced lexis.com version] ("employers may easily establish ERISA plans by purchasing insurance for their employees"); 26 C.F.R. § 1.105-1(d) [annotated lexis.com version] (employee benefit plans may be funded by one or more individual insurance policies).
DOT: drivers, medical marijuana, state licensing of use
Department of Transportation guidelines issued 10/19/09 to federal prosecutors. Although a state might license regulated medical use of marijuana, that does not protect a transportation employee from an adverse employment action if testing positive for use of that substance. The DOT regulates truck and bus drivers, railroad employees, airline employees, transit system workers, and pipeline and hazardous material workers, and certain workers on navigable waters. http://www.justice.gov/opa/documents/medical-marijuana.pdf. As of the date of that memorandum those states are Alaska, California, Colorado, Hawaii, Maine, Michigan, Montana, Nevada, New Mexico, Oregon, Rhode Island, Vermont and Washington.  
NLRA, Unions: collective bargaining agreement (CBA), successor liability (one business acquired by another business)
Two illustrative cases: What is a "perfectly clear" successor? It is an employer that has led the employees of the predecessor company to believe that there would be no change in their employment status if they accepted employment with the successor employer. In such an instance the successor employer cannot unilaterally impose the initial terms and conditions of employment, but rather must either (1) continue the predecessor's terms and conditions until a new agreement with the union is achieved or (2) if  negotiations reach an impasse, then successor employer is privileged to unilaterally implement new terms. Two different results were reached in these cases because the facts were different, so seriously consider working with a competent and experienced labor law attorney:
-  S & F Market St. Healthcare LLC, d/b/a Windsor Convalescent Ctr. of Long Beach v. NLRB, 570 F.3d 354 (D. C. Cir. 2009) [enhanced lexis.com version]. A nursing home was purchased and the successor employer announced that employees should anticipate that it "intends to implement significant operational changes," and that any offer of employment would be contingent on passing a physical examination, a drug test, and a background check. Additionally, the actual offers of employment expressly stated that they were for temporary employment, without benefits, and that the employment would be at will. The NLRB ruled against the successor employer, but the appellate court overturned that ruling because "no employee could have failed to understand that significant changes were afoot," and that by announcing that any employment with S & F would be at will, "S & F was announcing a very significant change in the terms and conditions of employment." 570 F. 3d at 360. Further, the Board's focus on "core" terms of employment "misstates the rule, which is that the successor employer must simply convey its intention to set its own terms and conditions rather than adopt those of the previous employer." Id at 561.
- Local 34 S, UFCW v. Meridian Mgmt. Corp., (2d Cir. 2009) [enhanced lexis.com version]. In this case the court ignored the "perfectly clear" reasoning and held that the successor employer had to arbitrate with the union on the issue of determining the extent to which the successor was bound by the CBA. The union had sued under the NLRA and ERISA because there were existing union health and welfare fund benefits under the CBA of the predecessor employer. 
Sarbanes-Oxley, SOX: whistleblower protection
Illustrative; not controlling law. Under what circumstance does SOX whistleblower protection apply? In order to qualify as a protected activity under the SOX the communications in question must "definitively and specifically" relate to one of the listed categories of fraud or securities violations listed in the Act. The appellate court found that the plaintiffs' statements to their superiors regarding the nondisclosure of certain information prior to the company merger met this requirement. Also, it noted that the plaintiffs were not required to "cite a code section" they believed was violated to trigger the protection of the Act. Next, the plaintiffs' subjective belief that the conduct they report violated SOX was objectively reasonable - "Requiring an employee to essentially prove the existence of fraud before suggesting the need for an investigation would hardly be consistent with Congress's goal of encouraging disclosure." Finally, the close timing of the reporting and the discharge of the employees yet another factor for a jury to consider. Summary judgment in favor of the employer was reversed. Van Asdale v. International Game Technology, No. 07-16597, 577 F.3d 989 (9th Cir., 8/13/09); 2009 U.S. App. LEXIS 18037; 92 Empl. Prac. Dec. (CCH) P43,644; Fed. Sec. L. Rep. (CCH) P95,314; Internet: http://www.ca9.uscourts.gov/datastore/opinions/2009/08/13/07-16597.pdf [enhanced lexis.com version].
Computer Fraud and Abuse Act, CFAA: discharged employee, emailing documents to home before discharge, access without authorization
Illustrative; not controlling law. Timing was critical in this case. The employee was still employed and authorized to access names of treatment facilities and names of current and past patients of his employer at the time he transferred that information to his home computer. The CFAA only covers certain situations, such as unauthorized access. Whether the employer ought to have used another legal theory or have obtained an express agreement during employment prohibiting such potentially disloyal activity is another matter. LVRC Holdings v. Brekka,  No. 07-17116, 581 F.3d 1127 (9th Cir., 9/15/09); 2009 U.S. App. LEXIS 20439; 29 I.E.R. Cas. (BNA) 1153; Internet: http://www.ca9.uscourts.gov/datastore/opinions/2009/09/15/07-17116.pdf [enhanced lexis.com version]. 
ADA: essential functions, typical, exceptional, employer's judgment.
Controlling law. Perhaps too often essential functions are considered to be those performed daily, weekly or regularly. However, some essential functions that seldom need to be performed can still be critically essential when a rare situation arises. For example, occasionally a police officer may need to fire a weapon, and then good marksmanship is essential - it may not happen often, but when it does, being a good shot is definitely essential.
In this case a physician's assistant (PA) working in intimate contact with prison inmates might on rare occasions need to be physically able to take appropriate action if violence occurs. Our Tenth Circuit Court of Appeals tends to give strong consideration to an employer's judgment of what is an essential function. With that in mind, employers need to be able to substantiate their judgment and to have solid documentary evidence supporting how they reached that decision.
Hennigar v. Utah Dep't of Corrections, No. 08-4087 (10th Cir., 9/10/09); 2009 U.S. App. LEXIS 20163 (10th Cir., 9/10/09) [enhanced lexis.com version]. 
Barbara Hennigar worked for the Department of Corrections (DOC) as a PA. The DOC decided it wanted its medical and clinical personnel  working in intimate contact with prison inmates to be in the public safety retirement (PSR) system  PSR informed DOC that only employees meeting Utah's peace officer standards (POST) qualified for PSR. Hennigar suffered from medical conditions that included lupus, osteoarthritis, rheumatism, avascular necrosis and fibromyalgia that restricted her ability to run, climb stairs, flex, sit, lift and bend. Because if this she was not physically able to meet POST requirements. DOC offered her the ADA accommodation of transferring to another facility where she could function as a PA and not have to meet POST requirements. She was informed that if she refused the transfer her employment would be terminated. She refused and filed a grievance on the grounds that termination was a threat and was harassment based on her disabilities. She continued to refuse that transfer offer and other transfer offers.
Essential function claim:
Proof of such a claim requires that she show that (1) she had an ADA disability, (2) she was qualified to perform  the essential functions of her job with or without reasonable accommodation and (3) she suffered discrimination because of her disability. Factors courts consider may be:
- the judgment of the employer about what are essential functions,
- written job descriptions [make sure they are accurate],
- how much time is spent on each function,
- the effect of on the position of not requiring functions to be performed,
- work experiences of employees in the same or similar jobs.
She offered these points:
- the POST requirements weren't required at her location when she was hired,
- for years she had successfully performed without POST qualifications, and
- POST qualifications were necessary only to qualify for PSR benefits.
The Tenth Circuit rejected that on the grounds that "the ADA does not limit an employer's ability to establish or change the content, nature, or functions of a job." Further, the court added that the question of whether a job function is essential is determined at the time when it is imposed.
Of importance to the appellate court was the DOC manager's judgment the POST certification was essential if and inmate might possibly physical attack a health care provider. DOC evidence showed that had happened a few years earlier when a medical technician was performing her duties. Consequences of such an attack can be severe, noted the court, and thus it is reasonable for the DOC to require POST certification.
Reasonable accommodation claim:
She claimed she ought to have been "grandfathered" in or had her job description changed. The appellate court found that amounted to changing the job or creating one for her, which the ADA does not require. Thus, her proposed accommodations were found to be unreasonable.
Retaliation claim:
 She had to prove she had suffered an adverse employment action, but the appellate court found it was not an action that would tend to dissuade a reasonable worker from claiming discrimination.
Timing is also critical to proving a retaliation charge, and the appellate court found that filing a grievance several months after the events was too long to prove a causal connection between the events and the employment action
Title VII: sexual harassment, hostile work environments, continuing series of unwelcome events
Illustrative; not controlling law because it is a district court decision that binds only the parties to the litigation. Nonetheless, the reasoning applied to the events might be persuasive to other courts.
Loya v. Wal-Mart Store East, L.P., No. CIV 08-0278 RB/CEG (D.N.M., 7/27/09) [enhanced lexis.com version]
Here's where you can read the federal trial judges' detailed order setting forth the chronology: http://hr.cch.com/cases/Loya.pdf.
Privacy: employee private website, invitation only, questionable permission from employee for manager to use her password, repeated access by management
Instructive; not controlling law. Though this is a New Jersey federal district court case unpublished opinion, it is worth knowing about as a caution of how far an employer may go, and probably not go, to check on Internet activities of its employees.
Pietrylo v. Hillstone Restaurant Group d/b/a Houston's, D.N.J., No. 06-5754 (unpublished, 9/25/09); Internet: http://www.employerlawreport.com/uploads/file/PIETRYLO%20v%20%20HILLSIDE%20RESTAURANT.pdf [enhanced lexis.com version].
Outline:
-Some Houston employees had a MySpace chat group, "Spec-Tator", that Pietrylo maintained during times when he was not at work, and access could only be by an electronic invitation from him.
- No company equipment or employee work time was involved.
- A chat group member informed a manager of the existence of the site.
- Site language stated that the group was private.
- A managers asked the informant for her password, which she gave him. [One issue at trial was whether she did this voluntarily, and her testimony was that she felt that she "would have gotten in trouble" if she hadn't provided her password, i.e., indicating coercion. Note that there was no company documentation of authorization by the employee allowing the password to be used - and that still might have left an issue of coercion.]
- Managers accessed the site on several separate occasions.
- Management found the language offensive, and firings followed.
Pietrylo and another employee sued under the federal Stored Communications Act (SCA) and the New Jersey Wiretapping and Electronic Surveillance Control Act. They won compensatory and punitive damages, which the trial court upheld.
Check this site for additional information on applicable law: http://www.digitalmedialawyerblog.com/2009/08/employer_access_of_employee_di.html. 
Title VII: sex, gender, harassment, hostile work environment, severity and/or pervasiveness, "constructive notice" of workplace problem, evidence of other complaints, probative value, integrated enterprise, interrelation of parent and subsidiary operations, common management, centralized control of labor relations, and common ownership or financial control
Illustrative; not controlling law. This is a complex problem, as can be seen from the many facets of the court's discussion and the considerations pointed out by the dissenting opinion. This case involved a parent company (parent) and one of its subsidiary companies (subsidiary). Parent had approximately 100,000 employees and operations were conducted in about 400 locations.
Sandoval v. American Bldg. Maintenance Indus., No. 08-2271, 578 F.3d 787 (8th Cir. 8/26/09); 2009 U.S. App. LEXIS 19197; 107 Fair Empl. Prac. Cas. (BNA) 38 [enhanced lexis.com version].
Liability of parent:
Should a parent company be liable for the actions of a subsidiary? As a practical matter, are related, though distinct, companies significantly enough interrelated that for Title VII purposes they ought to be treated as one company? Are the two operations essentially an "integrated enterprise"? The 8th Circuit ruled that a parent company could be found to employ its subsidiary's employees if either: 
- the parent company sufficiently dominates the subsidiary's operations to the extent that the two are one entity and therefore one employer, or 
- the parent company could be linked to the alleged discriminatory action because it controls individual employment decisions.
Based on this test, the 8th Circuit Court of Appeals found there was substantial evidence the parent company dominated its subsidiary, primarily that:
- there were officers in common (Chief Executive Officer and Chief Financial Officer, among others),
- the parent company owned all of the subsidiary's stock, and
- the subsidiary's labor relations were under the parent company's centralized control.
Harassment:
Now the, what about evidence of other harassment, known or unknown? The 8th Circuit court stated, known or unknown, that kind of evidence is "highly probative of the type of workplace environment [the plaintiff] is subjected to, and whether a reasonable employer should have discovered the sexual harassment."  Thus, such evidence should be considered by a judge or jury when trying the facts. The dissenting judge thought that was a troublesome problem in situations involving complaints distant, different locations, in this case about 400 of them. [Note: Because this case is not controlling law in our 10th Circuit jurisdiction, that factual issue of whether a parent company should be on "constructive notice", i.e., "knew or should have known", has not been decided here.]
As a review of what constitutes "hostile work environment", read this quote for the United State Supreme Court Case of Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75, 81, 140 L. Ed. 2d 201, 118 S. Ct. 998 (1998) [enhanced lexis.com version].

A hostile work environment exists if the workplace is "permeated with discriminatory intimidation, ridicule, and insult  [*11]  that is sufficiently severe or pervasive to alter the conditions of the victim's employment and create an abusive working environment." Harris v. Forklift Sys., Inc., 510 U.S. 17, 21, 126 L. Ed. 2d 295, 114 S. Ct. 367 (1993) (internal citation and quotation omitted). The conduct in question must be judged by both a subjective and an objective standard. See id. To determine whether an environment is hostile, courts must look at all the circumstances, including the "frequency of the discriminatory conduct; its severity; whether it is physically threatening or humiliating, or a mere offensive utterance; and whether it unreasonably interferes with an employee's work performance." Faragher v. Boca Raton, 524 U.S. 775, 787-88, 141 L. Ed. 2d 662, 118 S. Ct. 2275 (1998) (internal quotation and citation omitted)

[Note: After some further consideration about the dissent, perhaps there is little difference between this case and one involving a very large corporation. More importantly, though, no matter what the size of a company, training of all employees at all levels about harassment is essential.]
Title VII: sex stereotyping
Illustrative; but this would be covered in our jurisdiction by the controlling law of the NM Human Rights Act. This case prohibits an employer from discriminating against applicants or employees it thinks do not conform with gender stereotypes, i.e., how we think people should look, talk, act, etc.. Prowel v. Wise Business Forms, Inc., No. 07-3997 (3d Cir., 8/28/09); 2009 U.S. App. LEXIS 19350; 107 Fair Empl. Prac. Cas. (BNA) 1; Internet: http://www.ca3.uscourts.gov/opinarch/073997p.pdf [enhanced lexis.com version]. As you will recall, the NM Human Rights Act covers employers of 15 or more employees as follows:
§ 28-1-2, subsections:
P. "sexual orientation" means heterosexuality, homosexuality or bisexuality, whether actual or perceived; and  
Q. "gender identity" means a person's self-perception, or perception of that person by another, of the person's identity as a male or female based upon the person's appearance, behavior or physical characteristics that are in accord with or opposed to the person's physical anatomy, chromosomal sex or sex at birth.
Title VII: whistleblower, reporting sexual affair, retaliation
Controlling law. A majority of federal appellate circuit courts are in line with our 10th circuit's ruling that favoritism toward an employee based on a consensual sexual relationship is not prohibited by Title VII.
Anderson v. Oklahoma State Univ. Bd. of Regents, No. 08-6249 (10th Cir., 8/17/09); 2009 U.S. App. LEXIS 18268; 107 Fair Empl. Prac. Cas. (BNA) 126; Internet from Hall & Evans: http://www6.lexisnexis.com/publisher/EndUser?Action=UserDisplayFullDocument&orgId=102083&topicId=117200056&docId=l:1025180534&isRss=true [enhanced lexis.com version]
Charles Anderson was an assistant director for the Oklahoma State University (OSU) Center for Local Government Technology (CLGT). Anderson believed that Michael Hughes, his supervisor, was having an affair female employee, Ms. Kiner. Anderson reported this believed affair to several OSU  officials, and he also complained that he and other employees other employees of both genders thought Kiner was difficult to work with. Responding to these allegations, OSU officials investigated and concluded that Hughes and Kiner were not involved in an inappropriate relationship. Afterwards, Anderson wasn't included in managerial meetings felt excluded for department activities. When a legislative funding decrease resulted in a reduction in force (RIF), Anderson's employment ended, and he claimed age discrimination and retaliation.
Retaliation against whistleblowers is prohibited by Title VII. Proof required for a retaliation claim is:
- engaged in a protected opposition to prohibited discrimination,
- suffered an employment action a reasonable employee would find significantly adverse, and
- there was a causal connection between the protected activity and the adverse action.
An earlier case, Taken v.Corp. Comm.'n, 125 F.3d 1366 (10th Cir., 1977) [enhanced lexis.com version] was cited by the 10th Circuit Court of Appeals in its decision against Anderson in rejecting his claim . . . "preferential treatment on the basis of a consensual romantic relationship between a supervisor and an employee is not gender-based discrimination." Further, that case ruled that Title VII's reference to "sex" means a class delineated by gender rather than sexual affiliations, and  rejected a Title VII discrimination claim based on allegations that a supervisor chose his mistress for promotion because of their romantic relationship. For that reason, Anderson also lost his discrimination case.
NM Public Employee Bargaining Act: arbitration, award, availability of funds; statutory construction, NMSA §§ 10-7E-18(B) and -17(E)
Controlling law; however, for the most part the facts and statutory provisions involved are specific to the parties involved. Generally, though, the decision is that under the PEBA an arbitration award requiring a public employer other than the state to expend funds is contingent upon the appropriation and availability of funds. International association of Fire fighters, Local 1687 v. City of Carlsbad, 2009-NMCA-097, cert. den. No. 31,833, July 30, 2009; Internet full text:  http://www.nmcompcomm.us/nmcases/NMCA/2009/09ca-097.pdf [enhanced lexis.com version].
FMLA and ADA: disability, intermittent leave, reasonable accommodation, absence caused by disability
Illustrative; not controlling law. As you know, cases from outside of our 10th Circuit of Appeals jurisdiction are not binding law here; also, district trial court decisions are not binding authority other than for the parties involved in that particular case (no matter what jurisdiction). However, a well-reasoned case may have persuasive value in the future for our courts, and paying heed to such a decision may be good business practice. Two key points in this Oregon federal district court are (1) the difficulties in managing workers with chronic conditions who require intermittent leave as an accommodation and (2) in the ninth circuit employers are prohibited from taking adverse employment action against an employee for conduct that may be caused by a disability. Accordingly, it is probably a good practice for employers to with competent human resources and employment law counsel with counsel about most appropriate response for requests for leave and other accommodations [Note: See Gambini v. Total Renal Care, Inc., 486 F.3d 1087, 1093, 19 AD Cases 344 (9th Cir. 2007) briefed earlier in this database].
The current case briefed here is Waters v. Fred Meyer Stores Inc., 22 A.D. (BNA) Cases 436 (D. Or. 2009); more detailed article from Jackson Lewis law firm on the Internet at: http://www.jacksonlewis.com/legalupdates/article.cfm?aid=1865.
This employer counted absences from intermittent leave caused by the employee's disability of narcolepsy. The employer filed a motion for summary judgment [i.e., dismissal without trial] and the federal trial judge denied it because that could be an interference with FMLA rights and a failure under the ADA to reasonably accommodate a disability. This does not mean that the employee won the case because the issues to be tried were (1) was the employer's application of it absenteeism policy a pretext for discriminating against the disabled employee and (2) could the employer have reasonably accommodated the absences.
Waters suffered from narcolepsy and needed to take intermittent leave. The employer had a policy prohibiting excessive absence from work. The facts are extensive and complex, which is why I refer you to the article or the actual reported decision because briefing may leave out an important matter, and a detailed description would essentially be a repeat of this well written article. Many issues are involved:
- Was this an ADA case. i.e., did her narcolepsy, headaches and fatigue qualify as substantially limiting a major life activity?
- Were her absences related to her narcolepsy?
- Was this an FMLA case?
- Was the medical information supplied sufficient?
- Did the phone calls from the employee provide sufficient notice to the employer of possible ADA and FMLA issues?
- Should the employer have followed up to gather more medical evidence and expert medical opinion on those issues?
- Should the employee have been charged with the absences pending sorting out the issues and gathering more information?
FMLA: request, no leave taken, fired, retaliation
Illustrative; not controlling law. The employee was fired merely for requesting FMLA leave; she did not actually take FMLA leave. Though this case is not applicable law in our federal court jurisdiction, it demonstrates persuasive reasoning that firing a person just for requesting FMLA leave can be an interference with FMLA rights. The Third Circuit Court of Appeals [ours is the 10th] reasoned that "it would be patently absurd if an employer who wished to punish an employee for taking FMLA leave could avoid liability simply by firing the employee before the leave begins." Erdman v. Nationwide Ins. Co., No. 07-3796 (3rd Cir. 9/23/09); .
2009 U.S. App. LEXIS 20979; Internet: http://www.ca3.uscourts.gov/opinarch/073796p.pdf [enhanced lexis.com version].
Title VII: gender, police promotion denied, arguably better qualified, discriminatory atmosphere
Illustrative; not controlling law. A female police officer's case was dismissed on summary judgment (i.e., no trial), but the appellate court ruled she is entitled to trial on her pretext issue. The department claimed that two males promoted had better scores. What did the evidence show?
- That claim by the department was untrue because her scores were actually higher;
- Comments by male officers and command staff were:
   - degrading remarks about women, and
   -  expressions of opinion that females would never be promoted to command positions provided additional evidence of pretext.
- Additional evidence of a discriminatory atmosphere included:
   - a lieutenant's distribution of preferable shift assignments to males,
   - choice of what extra-duty assignments they would get, and not giving the same choice to females.
The appellate court majority said "[M]anagement's consideration of an impermissible factor in one context may support the inference that the impermissible factor entered the decisionmaking process in another context." Risch v. Royal Oak Police Dept., No. 08-1883 (6th Cir., 9/23/09); 2009 U.S. App. LEXIS 20980; 2009 FED App. 0342P (6th Cir.); http://www.ca6.uscourts.gov/opinions.pdf/09a0342p-06.pdf [enhanced lexis.com version].
Title VII: termination, lying, severity, first offense; alleged disparate treatment
Illustrative; not controlling law. How severe must misconduct and violation of policy be to warrant immediate termination? Employee meal breaks were limited by company policy to 30 minutes, and lying is a serious enough offense for immediate discharge. In this case employees took 45 minutes. When questioned, four of the five employees lied by denying they had taken a meal break. The fifth employee, a Hispanic male, had told the truth. The liars were discharged, but the honest employee was not. On appeal, the court rejected the disparate treatment claim of the discharged employees on the ground that the honest employee was similarly situated, but he was not fired because he told the truth and did not violate company policy against lying. Thus there was no "reverse discrimination". Antonetti v. Abbott Laboratories, No. 08-1647, 563 F3d 587 (7th Cir., 4/21/09); 2009 U.S. App. LEXIS 8254; 106 Fair Empl. Prac. Cas. (BNA) 17;92 Empl. Prac. Dec. (CCH) P43,533 [enhanced lexis.com version].
ADEA: human resources functions outsourced to third-party provider, third-party discrimination
Illustrative; not controlling law. If an employer contracts out certain functions relating to its usual functions, it may well be liable for the actions of the independent contractor, so be sure that your independent contractor is knowledgeable and competent. In this case, the third-party human resources contractor told an applicant he was "too old" for the job. The employer argued that it was not responsible for the acts of the independent human resources service provider. Potential liability in this instance depended on whether the independent contractor was hiring the applicant to work for him as a fellow independent broker, or rather was making the hiring decision for the actual employer as its agent. It has long been settled law in general that a principal (here, the employer) is liable for the acts of its agent (the third-party human resources person) for acts within the scope of the duties of the agent being performed on behalf of the principal. Halpert v. Manhattan Apartments, Inc., No. 07-4074-cv, (2nd Cir., 9/10/09); 2009 U.S. App. LEXIS 20156 [enhanced lexis.com version]. 
Lily Ledbetter Fair Pay Act: retroactive claim, Fair Pay Act violation, time for filing, gender and age discrimination
Illustrative; not controlling law [a district court ruling has limited precedential value, and its value generally is limited to persuasive reasoning]. As you will recall, the Ledbetter legislation allowed discrimination claims to be filed for discrimination violations occurring before the 300 (or in some jurisdictions, the 180 day cutoff) for claims. This female claimant discovered after about three years that she had been paid about $7,000 less than a comparable male manager, and the employer did not respond to her request to make up the difference. At trial the district court dismissed her claim [Note: Ledbetter was not enacted at that time.] By the time the case was on appeal, Ledbeter had been enacted and the appellate court allowed her claim to go forward because she had filed with in the EEOC time limit of 300 days. Mikula v. Allegheny County, (3rd Cir. Sept. 10, 2009); 2009 U.S. App. LEXIS 20217 [enhanced lexis.com version].
Lily Ledbetter Fair Pay Act: pension benefits, retroactive claim, age discrimination
Illustrative; not controlling law. As you will recall, the Ledbetter legislation allowed discrimination claims to be filed for discrimination violations occurring before the 300 (or in some jurisdictions, the 180 day cutoff for claims). Benefits were at issue here. The employer contended that his age discrimination claim was untimely, plus he was not yet retired and entitled to the affected pension benefits. The district court ruled that the claimant was adversely affected by the employer's decision to change his benefit accrual rate each time he received a credit toward his pension benefit, and thus because he had filed his EEOC charge within 300 days of receiving an allegedly discriminatory credit toward his pension benefit his claim was timely under the Ledbetter Act. Tomlinson v. El Paso Corp., 2010 U.S. Dist. LEXIS 74903 (D. Aug. 28, 2009) [enhanced lexis.com version].
Title VII: notice requirements, statute of limitations, equitable tolling
Illustrative; not controlling law [a district court ruling has limited precedential value, and its value generally is limited to persuasive reasoning]. We don't know what the Second Circuit Court of Appeals and/or the United States Supreme Court might rule in this case. However, this case illustrates the importance of meeting requirements and how doing that is far less expensive and time consuming than litigating such an issue. Title VII requires notices of important rights and duties under the act to be communicated adequately and in an accessible format. One of the requirements is that notices must be prepared by or approved by the EEOC and conspicuously posted in the same place where other employee notices are customarily maintained. N most instances, the limitations period for filing a claim is 300 days. This employee filed her claim of discrimination based on her race, sex and/or national origin 364 days after the event or events. Her employer moved for dismissal because her filing was untimely. Here response to that was the doctrine of equitable tolling applies because her employer had not posted the required notice and she was unaware of the limitation until she consulted a lawyer. "Equitable tolling" essentially means that it would be unfair for the employer to raise the defense that her claim was filed late when she was not properly notified by her employer of the time limit. The federal trial court agreed with her and allowed her case to proceed. Wei Hong Zheng, et. al., v. Wong, et. al., 2009 U.S. Dist. LEXIS 74891 (E.D.N.Y. August 24, 2009) [enhanced lexis.com version].
Title VII: national origin, color, Native American employee, American Indian Health Clinic; hostile work environment defined, severe and pervasive, looking too white; employee misconduct, adverse employment action; retaliation
Controlling law. Employees, supervisors and managers need to potentially derogatory talk. Though the employer prevailed in this case, it cost them time, time effort and money to avoid liability. The plaintiff was part Native American and so was the CEO. However, she was light-skinned and occasionally taken as non-Indian; he was darker and often commented on color differences. This case probably will be of more interest to defense attorneys, but human resources workers should also read this case from the perspective of preventing situations such as this from becoming discrimination claims in the first place.
Nettle v. Central Oklahoma American Indian Hospital, No. 08-6023 (10th Cir., 7/1/09); 2009 U.S. App. LEXIS 14470,*;106 Fair Empl. Prac. Cas. (BNA) 1281; MoreLaw: http://www.morelaw.com/verdicts/case.asp?n=08-6023&s=OK&d=40594 [enhanced lexis.com version].
In addition to the comments by the CEO, staff and patients also commented on her skin color, among other things.
"Hostile work environment": Was defined in this case as:
- subjected to discriminatory intimidation, ridicule, and insults sufficiently severe or pervasive enough to
- alter the conditions of employment and create an abusive working environment that no reasonable employee would tolerate.
Further, our appellate court stated that it requires a "steady barrage" of offensive comments rather than just sporadic insults. And this kind of treatment can be discriminatory even among employees of the same general race or ethnicity. The appellate court ruled against the plaintiff because her complaints were vague as to by whom and when this occurred, and it also found the comments were neither severe nor persuasive. 
Retaliation: She had problems and deficiencies at work that would have been a sufficient basis for an adverse employment action in any event.
ERISA: equitable remedy, retroactive reinstatement of health coverage
Controlling law. The equitable remedy of retroactive reinstatement of benefits has been added to the possible recovery of an employee who has lost out on benefits. ERISA had been interpreted to allow only monetary recovery for retrospective remedies, i.e., nor going back and fixing the situation, but rather allowing only monetary compensation. Prospective remedies allowed such things as reinstatement. [Note: This ruling is in line with the historical evolution of equitable remedies in the legal system generally, so it is not surprising. Phelan v. Wyoming Associated Builders, No. 08-8055 (10th Cir., 7/31/09); 2009 U.S.APP. LEXIS 17197 [enhanced lexis.com version]. 
FMLA: hysterectomy, six weeks leave, ignorant supervisor
Controlling law. This highly valued employee was discriminated against for requesting FMLA leave. Her supervisor was ignorant of FMLA law. When the employee requested six weeks of leave to recover from her operation, the supervisor said his sister recovers after a few days. When firing her he said, "You are very talented and I know, when you are back in the pink of health, [you] will bounce back and secure another job without even a glitch." Also, he told a prospective employer she left because of illness. As for areas of improvement, he that she needed to take better care of herself. This was clear evidence to the appellate court that a reasonable jury could find discrimination, and probably because the employee would be missing too much work, which is exactly what the FMLA prohibits. DeFreitas v. Horizon Investment Management Corp., No. 08-4034 (10th Cir., 8/14/09) ; 2009 U.S. App. LEXIS 18184 [enhanced lexis.com version]. 
LRMA: Labor Relations Management Act, hybrid combination with other claims, Memorandum of Agreement (MOA), Collective Bargaining Agreement (CBA), Substance Abuse Policy (SAP)
Illustrative; not controlling law. In order to proceed a hybrid LRMA claim, an employee must establish both claims by sufficient proof of both a violation of the LRMA, and in this case, also a breach of contract of the CBA. At issue was the employee's failing the alcohol test in violation of the employer's SAP and having his employment terminated. The union did not object to termination under the SAP when testing positive confirmed violation of the SAP and by the union then entering onto an MOA it in effect amended the CBA. That resolved the issue of breach of contract of the CBA, the employee had no other breach of contract claim, and thus he had no basis for proceeding further under the LRMA with his other claims. Summary judgment by the trial court was affirmed by the appellate court. Nemsky v. ConocoPhillips Co., No. 08-4028 & No. 08-4130 (7th Cir., 8/3/09); 2009 U.S. App. LEXIS 17227;186 L.R.R.M. 3157 [enhanced lexis.com version].
NLRA: individual action as opposed to concerted job action, 10-day notice required
The NLRA required ten days notice by employees before beginning a job action, i.e., engaging in a concerted action intended to force the hospital to rescind a new policy. If employees individually refused overtime assignments, then the NLRA would not have been violated. However, the union took the action on behalf of the employees without giving the required ten-day notice. SEIU v NLRB, No. 07-73028 (9th Cir., 7/27/09); Internet: http://op.bna.com/dlrcases.nsf/id/smgk-7umlmf/$File/seiuuhww.pdf [enhanced lexis.com version].
Title VII: failure to promote, legitimate mistake, faulty performance ratings; but retaliation claim goes to jury
Illustrative; not controlling law. This case involved two factors: (1) a charge of intentional discrimination and (2) alleged retaliation for filing a claim. On the first factor, the employer did not become aware that the information upon which the promotions were granted was defectiv until the case was in the discovery portion of examining and exchanging information and documents, etc. The courts agreed that the failure to promote was a mistake and not a pretext for discrimination, and affirmed the dismissal of that claim. However, the timing of discharging the claimant-plaintiff, the secon factor, was suspicious enough to allow it to be determined by a jury. Upshaw v. Ford Motor Co., No. 08-3246 (6th Cir., 8/14/09); 2009 U.S. App. LEXIS 18137; 2009 FED App. 0284P (6th Cir.); Internet: http://www.mmmglawblog.com/tp-080318191354/post-090814125123.shtml [enhanced lexis.com version]. 
Title VII: hostile work environment, race, noose
Illustrative; not controlling law. Unlike EEOC v. Central Wholesalers, Inc., briefed a few weeks ago, this case involving a noose displayed in the workplace was decided in favor of the employer because of its prompt remedial action. The incident involved a noose displayed in the workplace area of an African-American employee. Chronology:
- As soon as the employee's supervisor discovered a noose hanging in the work area, she had it taken down and inquired as to who put it there.
- She began investigating, spoke with other shift leaders, attended a meeting with her shift where a human resource representative emphasized that workplace harassment was intolerable, and asked the employee every night whether he know who had hung the noose.
- The human resources representative conducted the employee meeting, met with the black employee twice and offered a transfer the employee to another shift.
- On the other hand, the employee would not identify his harassers to his employer and did not report any incidents beyond the initial display of the noose.
- Rather, he reported the harassers' identities and behavior to the local police department, which the court found did not excuse failing to provide the necessary information so that his employer could deal with the harassing event and appropriately respond.
One minor negative note was that for several hours the supervisor hung the noose on her office bulletin board visible through a glass window [Note: Perhaps as a reminder of bad behavior?] Anyway, though perhaps not a wise decision, the employee did not claim that was discrimination. Porter v. Erie Foods Int'l., Inc., No. 08-1996 (7th Cir., 8/7/09); 2009 U.S. App. LEXIS 17843 [enhanced lexis.com version].
FMLA: discharge for cause, performance problems, termination while on leave, no need to reinstate and then fire
Illustrative; not controlling law. Because of extensive destructive misbehavior in the workplace, that was the motivating factor for termination rather than taking FMLA, and thus there was no FMLA discrimination - the employee could be fired even though he was on FMLA leave and did not need to be rehired and then terminated. The VP for information technology was completely wrong, and the appellate court let him know that. Daugherty v. Wabash Center, No. 08-3104 (7th Cir., 8/14/09); 2009 U.S. App. LEXIS 18234 [enhanced lexis.com version].
Benefits: vesting, nature and extent, changes 
Illustrative; not controlling law. Lifetime benefits were ruled to be vested. However, the nature and extent, or scope, of them may be changed depending on circumstances. The appellate court allowed PPO health plan to be terminated and a managed care plan substituted. Because the contract and other documents related to it did not cover this situation, the appellate court decided that the parties to the benefits contract contemplated "reasonable modifications", and it sent the case back to the trial court to determine what types of changes might be permissible. Reese v. CNH America, Nos. 08-1234/1302/1912 (6th Cir., 7/27/09); 2009 U.S. App. LEXIS 16397; 2009 FED App. 0266P (6th Cir.) [enhanced lexis.com version].
Title VII: religion, hostile work environment, discrimination rather than constructive discharge 
Illustrative; not controlling law. How far can expressions of religious beliefs go in the workplace before they create a hostile work environment? The appellate court characterized this situation as a Title VII hostile work environment case (as opposed to the trial court treating it as a constructive discharge case). The employee's brother had committed suicide four years earlier:
- The owner's wife and company receptionist told the employee that:
   - she could talk with the dead,
   - daily told him she had been communicating with his brother who was suffering in Hell, and
   - that torment would continue if the employee did not get right with God.
- Frequent requests by the employee to her to stop were ignored,
- she increased her insistence,
- he grew increasingly uncomfortable at work, and
- requests to the owner were rejected; he merely confirmed she could talk to the dead.
The appellate court sent the case back to the trial court to use the correct law when trying the case to a jury. Winspear v. Community Dev., Inc., No. 08-2041 (8th Cir., 729/09); 2009 U.S. App. LEXIS 16718; Internet: http://www.ca8.uscourts.gov/opndir/09/07/082041P.pdf [enhanced lexis.com version]. 
FLSA: individual personal liability of managers
Illustrative; not controlling law. A hotel and its managers were held liable for unpaid wages under the FLSA and Nevada law berceuse all had an ownership interest in the company. The state claims were dismissed, but the FLSA claims remained. The appellate court noted that the FLSA defines an employer as anyone who acts "directly or indirectly in the interest of an employer in relation to an employee." That definition is not limited to common law (as compared with statutory law, in the case the federal FLSA). Accordingly, the circumstances of the entire economic activity may be examined, and when individuals exercise control over the economic relationship, they are liable under the FLSA. Boucher v. Shaw, Nos. 05-15454 and 05-15702 (7/27/09); 2009 U.S. App. LEXIS 16555; Internet: http://www.ca9.uscourts.gov/opinions/view_subpage.php?pk_id=0000009810 [enhanced lexis.com version].
Handbook: enforceable contractual right(s)
Controlling law, but mostly limited to the specific facts and law of this case. However, the opinion illustrates how promissory language in employment handbooks may create enforceable contractual rights, no matter if the employer is in the private of public sector. There is not much new here in terms of private employers, but New Mexico public employers are encouraged to read and understand this case, discuss it thoroughly with their human resources and legal counsel, and then promptly examine their handbooks, ordinances, policies and practices and related items to determine if any action is needed. Beggs v. City of Portales, 2009-NMSC-023; Internet: http://www.conwaygreene.com/nmsu/lpext.dll/nmcases/1/27aea/699?fn=document-frame.htm&f=templates&2.0 [enhanced lexis.com version].
FMLA, ADEA, ADA, ADAAA, Retaliation: proper documentation of misconduct and performance deficiencies, non-discriminatory termination, granting legitimate requests for leave
Controlling law. This is another case with extensive details that ought to be read in its entirety. [Note: Sometimes briefing an intricate case creates a risk of possibly omitting an important point.] Essentially, this worker's problem was a sleep disorder resulting in falling asleep at work and also performing poorly. Though the employer prevailed under the ADA as written prior to the ADEAAA, it prevailed on many important issues because it properly documented her misconduct, poor performance, efforts of her employer to warn, counsel and assist he to help herself succeed, including granting legitimate request made by her for FMLA leave. Because the ADAAA expanded definitions and coverage of physical or mental impairments, the result now might be different, so check with your employment law attorney in this type of situation. Nealy v. Water District No. 1 of Johnson County, Kansas, No. (10th Cir., 5/12/09); 2009 U.S. App. LEXIS 10246: Internet: http://www.morelaw.com/verdicts/case.asp?n=08-3144&s=KS&d=40057 [enhanced lexis.com version].
Title VII: remedial action defense, summary judgment
Illustrative; not controlling law. Summary judgment is a procedural method by which a claim might be dismissed to avoid trial. However, the evidence must be so clearly in favor of the moving party that no reasonable jury could decide against that party, and the facts must be construed most favorably in favor of the party against whom the motion is made. In this case, there were issues of fact that a jury should hear, evaluate and decide on, and it might reasonably conclude that the employer failed to respond in a timely and effective manner that would end the behavior that the African-American female plaintiff claimed was discriminatory:
- September through November 2004 harassing conduct that included calling her "bitch" and nigger",
- co-worker with pornographic images on his computer screen and pornographic materials in his cubicle,
-co-workers ignored her requests and conduct worsened, manager at first did nothing,
- in later response to another's complaint about the computer screen, the manager removed the image and blocked Internet access, but the problem recurred when access was restored.
She was offered the opportunity to move to another department, but she objected that she was not the offender. Further:
- when the company president walked through the area the offending material was gone, but returned after he left.
-subsequently, another manager walked through the area and found pornographic material, and he directed the offender to remove it and not to use profanity.
The president called a meting to review company policy and practices on profanity.
Subsequently, another co-worker subjected her to a barrage of sexual and racial insults, and blue mop-headed dolls appeared hanging around the office.
She left work and filed EEOC charges. EEOC v. Central Wholesalers, Inc., Nos. 08-1181 and 08-2018 (4th Cir., 7/21/09); 2009 U.S. App. LEXIS 15987; Internet: http://pacer.ca4.uscourts.gov/opinion.pdf/081181.P.pdf [enhanced lexis.com version].
FLSA: H-2B expenses
Illustrative; not controlling law. Relocation expenses of H-2B workers are not required to be reimbursed under the Fair Labor Standards Act. Castellanos-Contreras v. Decatur Hotels, Inc.,  No. 60-4340 (5th Cir., 7/21/09); 2009 U.S. App. LEXIS 4796; 559 F.3d 332; 14 Wage & Hour Cas. 2d (BNA) 897 [enhanced lexis.com version].
Tape recording: open cubicle, objective expectation of privacy, Federal Wiretap Act
Illustrative reasoning, but not binding authority. [Note: Trial court rulings bind only the parties to the litigation, and no one else; only appellate decisions may bind others.] This interesting New Mexico federal district trial court decision ruled that the Federal Wiretap Act did not apply. A plaintiff in a sexual harassment case placed a tape recorder on the corner of his work station (an open cubicle with sides that were significantly below ceiling level) in a shared work area. He did not inform co-workers of this nor did he ask permission to record. Four feet away a female supervisor and a female temporary worker were discussing him:
- "He doesn't want another woman... here," one of them said, and added that she was "tempted to go with the female just because of that."
- The employer contended that:
   - the recording violated the wiretap statute's prohibition on "the interception of oral communications" and therefore was inadmissible evidence and
   - also contended that the two women 
had a reasonable expectation of privacy because they spoke in a "hushed tone" in the supervisor's cubicle when no one else was present and, moreover, the supervisor said she was "not supposed to talk about this," suggesting she had at least a subjective expectation of privacy.
This was found by the trial judge to be insufficient evidence that the persons recorded had taken sufficient steps to protect the privacy of this conversation. Perraglio v. State of New Mexico, Dept. of Game and Fish, (U.S.D.C.N.M., 7/8/09); CV 08-0351 WPL/RHS [enhanced lexis.com version]. [Note: Expectation of privacy was objectively examined and did not depend on the subjective expectations of the two women.]
FMLA: not eligible, mistaken authorization, estoppel claim rejected
Illustrative; not controlling law. Check eligibility before authorizing FMLA leave in order to be certain that a particular employee is eligible. This employee's claimed FMLA rights were denied after he underwent elective surgery: when he returned to work his position had been eliminated and no other positions were available, so his employment was terminated. He sued on the legal theory of equitable estoppel, which requires (1) a definite misrepresentation about a material [legally significant] fact, (2) reasonable reliance in that, and (3) detriment to that person. The employee's claim failed because, eligible or not, he had already decided to have the surgery (and thus no detrimental reliance). So, the employer won, but it could have saved the expense of litigation if it had checked the employee's eligibility before telling he qualified for FMLA rights. Dombrowski v. Jay Dee Contractors, No. 08-1806 (6th Cir., 7/8/09); [Note: no citation available as of 7/22/09.] [enhanced lexis.com version].  
Retaliation: pretext, bragging supervisor
Illustrative; not controlling law. Two male plaintiffs were allowed to take their retaliation claims to trial because the bragging comments of a supervisor about their termination was the basis for a jury to determine if the reason for termination was a pretext. Corbitt v. Home Depot USA, Inc., No. 08-12199 (11th Cir., 7/10/09); 2009 U.S. App. LEXIS 15547; Internet: http://www.ca11.uscourts.gov/opinions/ops/200812199.pdf [enhanced lexis.com version].
Title VII: Faragher/Ellerth affirmative defense, failure to promptly report discrimination
Illustrative; not controlling law. The Faragher and Ellerth cases imposed a number of requirements on employers to institute anti-discrimination policies and practices to prevent and cure workplace discrimination, and one of the duties it required of victims was prompt reporting in order to allow the employer to comply with anti-discrimination statues. Failing to take advantage of the protections provided by the employer could bar a victim's claim, which is what happened in this case. Taylor v. Solis, No. 07-5401 (D.C. Cir., 7/10/09); 2009 U.S. App. LEXIS 15319 [enhanced lexis.com version].
USERRA: leave for military reasons
Illustrative; not controlling law. Taking leave for military reasons is protected by the Uniformed Services Employment and Reemployment Act. A postal employee was discharged for excessive leave. Though the reason was stated as excessive absence, the motivating factor was absence while on military duty. Erickson v. US Postal Service, 2008-3216 (Fed. Cir.,7/15/09); 2009 U.S. App. LEXIS 15573; Internet: http://www.cafc.uscourts.gov/opinions/08-3216.pdf [enhanced lexis.com version].
ADA; reasonable accommodation, reassignment, position must be available
Controlling law. Neither the ADA nor the ADAAA require an employer to create position for a disabled employee. As a note of caution, prevention usually being better than cure, this case appears to be a narrow ruling, and under different circumstances might be prudent to at least engage in some preliminary exploration by the employer and employee of some possibilities.
Iverson v. City of Shawnee, Kansas, No. 08-3264 (10th Cir., 6/17/09); 2009 U.S. App. LEXIS 12931; Internet: http://www.morelaw.com/verdicts/case.asp?n=08-3264&s=KS&d=40474 [enhanced lexis.com version].
This employee injured her back and underwent surgery. Afterward she was tested for her ability to return as an officer. Unfortunately, she did not physically qualify. No positions existed for which she could have been transferred to. Alleging failure to accommodate, her claim was based on her contention that she be given an open position as a detective or non-officer, but did not identify any such available position. Our 10th Circuit Court of Appeals ruled that without such information, an employee cannot subsequently claim failure of the employer to engage in interactive accommodation process because there is no evidence that an interactive process would have probably identified a reasonable accommodation.
Title VII: similarly situated, different supervisor safety infraction, leniency
Illustrative; not controlling law. "Similarly situated" and "nearly identical are not synonymous with "identical. In this case an African-American train engineer was subjected to an adverse employment action that was less lenient than that of a White engineer. Though the two supervisors were different, the person ultimately deciding on the actions was the same person in each instance. Lee v. Kansas City S. Ry. Co., No. 30444 (5th Cir., 6/30/09); 2009 U.S. App. LEXIS 14336; 106 Fair Empl. Prac. Cas. (BNA) 1030 [enhanced lexis.com version].
NLRA/NLRB: email policy, selective enforcement
Illustrative; not controlling law. Cases from the District of Columbia Court of Appeals are not controlling in our 10th circuit jurisdiction, but often area found to be persuasive authority of other circuits, including our own. Twice, the employer took an adverse employment action against a union president for using company email for matters related to union matters. The decisive factors were not whether the activity was protected by the NLRA or a violation of company policy, but rather that the adverse employment action was is was applied. Guard Publishing Co., d/b/a Register Guard v. NLRB, No. 07-1528 Consolidated with 08-1006, 08-1013 (D.C. Cir., 7/7/09); 2009 U.S. App. LEXIS 14952 [enhanced lexis.com version].
Title VII: racial discrimination, conflict between disparate treatment disparate impact, "objective, strong basis in evidence", "business necessity", "job-related", validity of testing and interviewing.
Controlling law. This opinion needs to be read carefully to grasp all of the details, but it essentially comes down to this:
- Disparate treatment is intentional discrimination prohibited by Title VII.
- Disparate impact is unintentional treatment, policies or practices that in fact disproportionately have an adverse effect or effects on persons protected by Title VII. This legal concept arose from case law and some 20 years after passage of Title VII it was added to the Act.
Though the two concepts above seem in conflict, the United States Supreme Court ruled that the primary purpose of Title VII is prevention of discrimination, and the mere concern or fear of the city of New Haven that it might be sued for disparate treatment amounted to disparate treatment. Concern of that nature is insufficient to allow disparate treatment; only if the city had " . . . an objective, strong basis in evidence to find the tests inadequate  . . ." might here have been a valid basis for concern of disparate impact liability.
Once again, this opinion needs to be read carefully as well as discussed with legal and human resources experts to ensure that screening, testing and other evaluations related to the essential functions of the position(s) are essential because of valid business necessity. Studying both the reasoning process of the employer and the reasoning of the U.S. Supreme court are helpful in understanding situations that appear to put into conflict antidiscrimination restrictions on disparate treatment and disparate impact. Though these factors may not apply to all situations, adhering to them as a practical matter may be the safest way to avoid discrimination claims.
Ricci v. DeStefano, Nos. 07-1428 and 08-328, ____U.S ____, (USSC, 6/29/09); 2009 U.S. LEXIS 4945; Internet URL for syllabus with links to the full text of the majority and minority opinions: http://supct.law.cornell.edu/supct/html/07-1428.ZS.html [enhanced lexis.com version].
Civil liability, torts: contractors and subcontractors relations, tortious interference with contractual relations (ICR), tortious interference with a prospective contractual relation (IPCR); at-will employment, chain of command jumped
Controlling law: This case covers the torts of interference with contractual relations and with a prospective contractual relation. Reading the entire opinion is recommended [which is one reason why the Internet link is provided].
Zarr v. Washington Tru Solutions, L.L.C., No. 27,553 (NMCA, 4/1/09); 2009-NMCA-050 2009 N.M. App. LEXIS 20; Internet: http://www.nmcompcomm.us/nmcases/NMCA/2009/09ca-050.pdf [enhanced lexis.com version].
The players were:
- a government contractor, Washington Tru Solutions, L.L.C. (WTS),
- its subcontractor, NCI Information Systems, Inc. (NCI), and
- Zarr, an NCI employee.
Zarr oversaw NCI's expenditures and budget forecasts. Haug was WTC's chief executive at the DOE project site. Zarr and Haug apparently had a personality conflict and differed over NCI's budget projections. Rather than attempt to work things out between WTS and NCI, Zarr jumped the chain of command and expressed her concerns directly with DOE personnel. [Note: Almost invariably a bad approach unless there is an emergency of significant proportions.]. Zarr having bypassed Haug, and he asked that she be removed form the project. Though Zarr's performance was satisfactory with NCI, she was terminated because NCI had no other positions for her.
At this point, reading the details of the applicable law becomes important for employers who either have or may have this kind of problem. In the interest of prevention and training, for any employer who might have this kind of situation arise it would be wise to review this case with legal counsel. Prevention and training almost always is preferable to attempting to fix a problem after it becomes a legal claim.
Definitions of the torts of interference with contractual relations and of interference with a prospective contractual relation are stated in the opinion and are discussed in the context of the details of the case.
Title VII: gender, sex, alleged subjective interview; value of adequate uniform interviewing process; rejection of statistical evidence
Controlling law: This gender discrimination claim failed because the applicant for promotion was shown to have been less qualified for the position than other applicants, including another female, plus the application process was found to be reasonably objective, even in the problem-solving discussion segment.
Turner v. Public Service Co. of Colorado, No. 07-1396 (10th Cir., 4/28/09); 2009 U.S. App. LEXIS 8970 (10th Cir. 2009); (10th Cir. 2009) [enhanced lexis.com version].
This was Turner's third application for the position. She claimed bias or prejudice because the interview panel was all male. In favor of the employers were these factors:
- a standard written test to measure mechanical aptitude (essential to the job) for first level screening - 26 passed,
- résumés screened for predetermined essential criteria such as relevant work experience and skills essential to the position for second level screening - 17 passed,
- and finally an interview panel with four PSCC employees (applicant admitted she had not performed well) - Turner was one of two women passed.
- the other woman was one of the six applicants offered a position, but she declined for personal reasons and another man was hired.
Additionally:
- Turner scored only 48.5 aggregate points compared with the other woman's 63.5.
- subsequently other men and women were hired after the same type of screening and interviewing process.
- Turner could not produce evidence of how men were favored over women by the process, and
- her evidence of a gender harassment verdict over 20 years before was too old to be relevant, plus those managers were no longer with the company.
Office of Federal Contract Compliance (OFCCP): government contractors, hospital, HMO contract, affirmative action, federal reporting
Illustrative; not controlling law. A May 29, 2009 ruling of the Department of Labor's Administrative Review Board (ARB) held that three hospitals in Pittsburgh receiving payments from an HMO in the course of providing medical services to federal government employees are covered federal subcontractors. Healthcare employers need to check with their legal counsel to determine if they involuntarily have become "federal contractors", and thus subject to affirmative action requirements, plus a wide range of reporting, record keeping and other obligations. OFCCP v. UPMC Braddock, 2007-OFC-1 (ARB May 29, 2009); ; Internet article: http://www.dcemploymentlawupdate.com/tags/ofccp-v-upmc-braddock/.
ADEA: evidence, disparate treatment, direct discrimination, mixed motives, “reasonable factor(s) other than age” (RFOA), burden of going forward, burden of proof, no shifting
WARNING: This case may be legislatively overruled by the Protecting Older Workers Against Discrimination Act (POWADA) working its way through congress as of this note on 9/8/09. Also, be aware that in February 2010 the DOL issued proposed regulations on the definition of “reasonable factor other than age” (RFOA): http://edocket.access.gpo.gov/2010/2010-3126.htm.
Controlling law: Mixed motives cases involve an adverse employment action based on more than one motive. ADEA cases involving disparate treatment now require that the employee must establish by a preponderance of evidence (i.e., more likely than not) that age was the one motivating factor of the decision. As a legal and practical matter, the burden of persuasion/proof does not shift to the employer to show that it would have taken the same action regardless of age. This is a major change from other discrimination cases that allow proof of disparate treatment to be that one of the classifications or categories protected by anti-discrimination statutes was a motivating factor in an adverse employment action. Gross v. FBL Fin. Servs., Inc., No. 08-441, ____ U.S. ____, 6/19/09); 2009 U.S. LEXIS 4535 [enhanced lexis.com version].
Title VII: team leaders not management, knowledge of harassment, insufficient for strict liability
Illustrative; not controlling law. An employer cannot be held to know of harassment for Title VII purposes unless the person(s) with knowledge were actually managers. The appellate court stated that such knowledge may be imputed to an employer if it is "important to the employee's general managerial duties" or if "the employee is specifically employed to deal with sexual harassment." In this case, the two team leaders overseeing the production line work at a paper manufacturing plant did not qualify as "management level" employees. Further, the appellate court stated, "We clarify that mere supervisory authority over the performance of work assignments by other co-workers is not, by itself, sufficient to qualify an employee for management level status." Here, these team leaders merely were "employed to keep the machines working" and had n responsibility to "discover or to act upon knowledge or rumors of sexual harassment." Huston v. Procter & Gamble Paper Prods. Corp., No. 07-2799 (6/8/09); 2009 U.S. App. LEXIS 12437; Internet [enhanced lexis.com version].
Title VII: correction notice after EEOC claim filed, timing not suspicious, lack of knowledge
Illustrative; not controlling law. Seven months after an EEOC chare was filed, the employer gave the employee a "Correction Notice" threatening immediate discharge unless the employee remedied the identified problems: the employee's manager claimed that the employee was spreading rumors about other employees and engaging in harassing behavior, and it related to events months after the EEOC claim was filed. The appellate court held that anti-discrimination laws do not insulate employees from discipline for violating work rules or engaging in disruptive behavior. Also and significantly, the manager who complained about the employee's conduct had no knowledge of the employee's EEOC claim at the time he made the complaint. Littleton v. Pilot Travel Ctrs., LLC, No. 08-1221 (8th Cir., 6/4/09); 2009 U.S. App. LEXIS 11959; Internet: http://www.ca8.uscourts.gov/opndir/09/06/081221P.pdf [enhanced lexis.com version]. 
ADA: medication combination, positive test results; accommodation, interactive process, refusal to retest; not qualifying disability
Illustrative; not controlling law. Employers requiring drug testing for employment purposes should consider having a medical review officer to assess claims by applicants or employees that medications may caused false positive results. Making decisions in such situations without expert assistance can cause problem. Medical review officers, physicians who are trained to evaluate drug test results, can provide the employer with assurance should a lawsuit be filed against the employer in connection with a positive test result.
An employment applicant tested positive for phencyclidine (PCP), and she was rejected. Retesting was refused by the detention center, so the applicant retested at her own expense and the result was negative. She requested a meeting with a detention center representative to
- verify the validity of the first test,
- accept the second test, or
- make a similar accommodation,
but that was refused. She contended that the combination of medications she was taking for sleep epilepsy and allergies had produced the false positive result. The detention center refused  to retest and she was not hired. However, it suggested she reapply later. When she did she was refused an interview. Though the center suggested she later reapply, which she did, she was neither interviewed nor hired. Her ADA claim alleged failure to engage in an interactive accommodation process. The center contended it had not violated the ADA. Though the court "substantially agree[d]" with the detention center, it also found that the applicant failed to show that her sleep epilepsy qualified as a disability under the ADA, that is, a "physical or mental impairment that substantially limits one or more of the major life activities of an individual."  While acknowledging that sleeping is a major life activity, the rejected the claim that her sleep epilepsy substantially limited her sleeping because she failed to demonstrate that her seizures lasted for more than a few minutes or that they prevented her from going back to sleep in a short period of time. Further, she admitted that "with her medication, [she only] suffer[ed] from night seizures one to three times a month."  Thus, "even if Ozee had established that her failure to pass the preemployment drug test was a result of her sleep epilepsy, she has failed to state a prima facie case of discrimination under the ADA because no reasonable jury could conclude that her epilepsy 'significantly restrict[s]' her sleeping vis-a-vis that of 'an average person.'" Ozee v. Henderson County, 2009 U.S. Dist. LEXIS 37114 (W.D. Ky., 5/1/09) [enhanced lexis.com version].
USERRA: incompetent civilian work performance, fraud, sufficient documentation, no discrimination
Illustrative; not controlling law. Sufficient documentation of a military reservists dangerously deficient civilian work performance and fraudulent representation of his academic credentials enabled his employer to defeat his discrimination claim. Safety was a concern of  this court because the employee worked with aircraft engine design and manufacturing. Rolls Royce Corporation, No. 08-1923, (7th Cir., (4/29/09); 563 F.3d 636; 2009 U.S. App. LEXIS 9018; 186 L.R.R.M. 2443; 92 Empl. Prac. Dec. (CCH) P43,552 [enhanced lexis.com version].
ADA: chronic fatigue syndrome, requested accommodation, disability issue, pretext; summary judgment reversed for trial
Illustrative; not controlling law. Finding that the employee's condition was "intermittent" and her impairments were "short-lived, non-permanent, and non-severe," the lower court misapplied the legal standards for determining the duration, permanency, and severity of a chronic condition under the ADA. The relevant time period for assessing disability is at the time of the adverse employment action, and the employee's evidence suggested her CFS symptoms were severe enough to constitute a disability under the ADA at the time she was allegedly discharged for having a disability and for requesting an accommodation. Finding that a jury could reasonably find the employee was substantially limited in undisputedly major life activities of caring for oneself, sleeping, and thinking, the case will proceed to a jury to determine if that is so. Also, the jury is to consider genuine issues of material fact as to whether the employer failed to accommodate the employee and unlawfully discharged her. At issue there was whether her answer "no" on her job application by falsely answering a question about whether she experienced excessive fatigue associated with work or exercise was a material misrepresentation because her CFS-induced fatigue did not arise from work or exercise. The employer allegedly had "first formed an intention to discharge" the employee because of her disability and "only afterwards developed the purely pretextual reason" to do so. EEOC v. Chevron Phillips Chemical Co., No. 07-20661 (5th Cir., 6/5/09); 2009 U.S. App. LEXIS 12148; Internet: http://www.ca5.uscourts.gov/opinions/pub/07/07-20661-CV0.wpd.pdf [enhanced lexis.com version].
USERRA: national guard, preferential scheduling
Illustrative; not controlling law. USERRA does not cover weekend duty meetings, and airline work schedules need not be preferentially adjusted for guard members. Crews v. City of Mt. Vernon, No. 08-2435 (7th Cir., 6/2/09); 2009 U.S. App. LEXIS 11718; Internet: http://www.morelaw.com/verdicts/case.asp?n=08-2435&s=IL&d=40286 [enhanced lexis.com version].
Title VII: deficient performance, documentation, effective policies, prompt response; retaliation, cat's paw; allegations of sexual harassment
Controlling law. Properly warning, counseling and documenting employees of deficient performance is essential to successfully defending discrimination clams, and that allowed this employer to win. It had adequate anti-harassment policies and training, the female employee failed to effectively and timely avail herself of employer's prevention and reporting procedures, and the employer's prompt response, investigation and adverse employment action against the perpetrator was sufficient (separation of him from her, additional training required for him and reduction of his salary). Evaluations of her deficient performance were properly addressed and ample opportunities were provided for her to improve. Termination of her employment was based on her deficiencies and had nothing to do with the harassment incidents. Pinkerton v. Colorado Department of Transportation, 07-1494 (10th Cir., 4/16/09), 2009 US App. LEXIS 7890; 563 F.3d 1052; 105 Fair Empl. Prac. Cas. (BNA) 1765; Internet: http://www.morelaw.com/verdicts/case.asp?n=07-1494&s=CO&d=39771 [enhanced lexis.com version].
Rehabilitation Act/ADA/ADAAA: Under the ADAAA, which amends both the Rehabilitation Act and the ADA, this "regarding" case involving hearing aids probably would have turned out differently because corrective devices and/or medications cannot now be considered. For information purposes, this is a controlling case for those acts before the ADAAA went into effect was Detterline v. Salazar, 2009 U.S. App. LEXIS 7489; Internet: http://ca10.washburnlaw.edu/cases/2009/04/07-1443.pdf [enhanced lexis.com version]. 
FMLA: retaliation, pretext 
Illustrative; not controlling law. A trial court verdict in favor of an employee whose health insurance was retroactively canceled was affirmed on appeal because the action and timing was sufficient evidence of reprisal, and its stated reason was found to be a pretext for discrimination because; among other things, the timing was suspicious. Ryl-Kuchar v. Care Centers, Inc., No. 08-2688 & 08-2823 (7th Cir., 5/11/09); 2009 U.S. App. LEXIS 10028; Internet: http://www.google.com/search?client=firefox-a&rls=org.mozilla%3Aen-US%3Aofficial&channel=s&hl=en&q=%22Ryl-Kuchar+v.+Care+Centers%2C+Inc.%22&btnG=Google+Search [enhanced lexis.com version].
Union: reprisal, posting names and legal expenses
Illustrative; not controlling law. This case was returned for trial. Retaliation charges by five African-American current and former union members were reinstated. They claimed retaliation based on the union practice of disclosing EEOC claims with postings of names discrimination claimants and posting the legal bills related to claims. The union contended this had been a practice for a long time. The appellate court found that though that was not a per se a Title VII violation, there was evidence raising a possible reasonable inference that the union was aware of a negative impact on the members based on the listing and the reading of their names and associated costs during meetings. Franklin v. Sheet Metal Workers, Local 2, No. 08-2707 (8th Cir., 5/1/09); 2009 U.S. App. LEXIS 10291; Internet: http://www.ca8.uscourts.gov/opndir/09/05/082707P.pdf [enhanced lexis.com version].
Drug testing: urine, direct observation, DOT regulation, Administrative Procedure Act and the Fourth Amendment
Illustrative; not controlling law. Regulations of the Department of Transportation were upheld: follow-up drug tests were required to be conducted under direct observation. The appellate court found that the DOT had "considered justification" in concluding that there been "growth of an industry devoted to circumventing drug tests, coupled with returning employees' higher rate of drug use and heightened motivation to cheat, presented an elevated risk of cheating on return-to-duty and follow-up tests." Individual rights of freedom from intrusive searches had to be balanced against valid safety interests, and the appellate court ruled the DOT regulations did not violate the Fourth amendment protection against unreasonable searches. BNSF Railway v. US Dep't of Transportation, No. 08-1264 Consolidated with 08-1276, 08-1338, 08-1342, 08-1361, 08-1362, 08-1378 (DC Cir,. 5/15/09); 2009 U.S. App. LEXIS 10288; Internet:. http://transit-safety.volpe.dot.gov/DrugAndAlcohol/Regulations/Regulations/MandatoryObservation/08-1264-1181010.pdf [enhanced lexis.com version].
Title VII: invidious sexual stereotyping, snap judgment, failure to investigate
Illustrative; not controlling law. A male employee accused of and forced to quit based on an allegation of sexual harassment made out a prima facie (legally sufficient basic) case for discrimination. His supervisor did not investigate before taking the adverse employment action because "you probably did what she said you did because you're male and nobody would believe you anyway." Sassaman v. Gamache, Dutchess County Bd. of Elections and Dutchess County, 07-2721-cv (2nd Cir., 5/22/09); 2009 U.S. App. LEXIS 10937; Internet: http://www.google.com/search?client=firefox-a&rls=org.mozilla%3Aen-US%3Aofficial&channel=s&hl=en&q=%22Sassaman+v.+Gamache%22&btnG=Google+Search [enhanced lexis.com version]. 
Title VII: sexually hostile work environment
Illustrative; not controlling law. Though not a target in a highly charged environment abusive in general to women, that corrosive atmosphere was sufficient to support the discrimination claims of a small group of women subjected to that unchecked behavior in a predominantly male workplace. Gallagher v. C.H. Robinson Worldwide, Inc., No. 08-3337 (6th Cir., 5/22/09); 2009 U.S. App. LEXIS 10933; 2009 FED App. 0184P (6th Cir.); Internet: http://www.ca6.uscourts.gov/opinions.pdf/09a0184p-06.pdf [enhanced lexis.com version]  
Title VII, Equal Pay Act: unexplained discrepancy and difference
Illustrative; not controlling law. The employer was unable to satisfactorily explain the $21,000 difference between what her employer had been paying her and what her male replacement had been offered. Though the employer contended it had to consider the market value of the skills of the male applicant, the appellate court stated the employer had to prove that the difference was based on factors other than gender. Drum v. Leeson Elec. Corp., No. 08-1678 (8th Cir., 5/15/09); 2009 U.S. App. LEXIS 10274; 106 Fair Empl. Prac. Cas. (BNA) 309; Internet: http://www.ca8.uscourts.gov/opndir/09/05/081678P.pdf [enhanced lexis.com version].
ADA: epilepsy, regarded, essential functions, able to perform without accommodation; interplay of ADA and SSD
Illustrative; not controlling law. ADA and Social Security Disability standards of proof are different: 
- SSD: " . . . considering his age, education, work experience, and residual functional capacity, there [were] not a significant number of jobs in the national economy that he could perform.
- ADA: Though he was found to be disabled for Social Security purposes, his condition changed over time and the appellate court found he was not disabled prior to his discharge; and  even though ADA "regarded as" employees have no right to reasonable accommodations, the trial court also was correct in allowing the salesperson to introduce evidence that he was denied an accommodation during the period in which he was disabled because the company "vigorously contend[ed]" that he was actually disabled and unable to perform his job.
Finan v. Good Earth Tools, Inc., No. 08-2221 (8th Cir., 5/19/09); 2009 U.S. App. LEXIS 10470; Internet: http://www.ca8.uscourts.gov/opndir/09/05/082221P.pdf [enhanced lexis.com version].
Cancer: fear of, jury instruction
The United States Supreme Court reversed a state court decision in a Federal Employers Liability Act (FELA) claim because the trial court failed to properly instruct the jury on how to deal with a worker's fear of cancer. It cited its 2003 asbestosis decision in Norfolk & Western R. Co. v. Ayers that stated though an asbestosis sufferer may seek compensation for his fear of cancer "as an element of his asbestosis-related pain and suffering damages," in order to do so the plaintiff must prove "that his alleged fear is genuine and serious." The case was reversed and remanded (i.e., returned) for trial with this instruction to be added to those to be given to the jury. CSX Transportation v. Hensley, No. 08-1034 (USSC, 6/1/09); 2009 U.S. LEXIS 3974; Internet: http://supct.law.cornell.edu/supct/html/08-1034.ZPC.html [enhanced lexis.com version].
FLSA: bonus-pay plan, salary-basis test, improper deductions
Illustrative; not controlling law. Read this entire case for the details of how one court ruled to properly handle this type of situation. Baden-Winterwood v. Life Time Fitness Inc., Nos. 07-4437/4438 (6th Cir., 5/19/09); 2009 U.S. App. LEXIS 10461; 2009 FED App. 0177P (6th Cir.) [enhanced lexis.com version].
FLSA: overtime, nature of necessary knowledge
Illustrative; not controlling law. The FLSA definition of constructive knowledge is whether the employer should have known of uncompensated overtime, i.e., in the overtime context it is whether the county "should have known," not whether it could have known. Thus, the appellate court concluded it would not be reasonable to require that the county search through non-payroll records (in this case, the county tracked the duty-status of an officer through a program known as Computer Aided Dispatch) to determine whether its employees were working beyond their scheduled hours. Hertz v. Woodbury County, Iowa, May 28, 2009); ; Internet:  http://www.ca8.uscourts.gov/opndir/09/05/082612P.pdf [enhanced lexis.com version].
FLSA: exempt status, indispensable employee
Illustrative; not controlling law. Indispensability to the employer's business was not the determining factor of whether the employee's position is directly related to management policies or general business operations, and thus exempt from overtime status under the FLSA. An employee's exemption "is based on the type of work performed by that individual, not whether a business practice or applicable law require a particular position to exist." Desmond v. PNGI Charles Town Gaming, LLC, No. 08-1216 (4th Cir., 4/30/09); 2009 U.S. App. LEXIS 9113; Internet: http://pacer.ca4.uscourts.gov/opinion.pdf/081216.P.pdf [enhanced lexis.com version].
Title VII: gender discrimination, transgender applicant
Illustrative; not controlling law - however, the NM Human Relations Act (NMHRA) applies to employers with four or more employers, and thus in NM the employee probably would have prevailed in our jurisdiction. Paraphrasing the applicable portions of the NMHRA, these kinds of discriminations are prohibited:
- sexual orientation (= heterosexuality, homosexuality or bisexuality - either actual or perceived), and
- gender identity (= person's self-perception or perception by others as identity as male/female based on appearance, behavior or physical characteristics either in accord with or opposed to physical anatomy, chromosomal sex, or birth sex).
As to federal law, for the past few years rumors have circulated that Congress and federal courts were also headed in the direction of protecting sexuality status at any stage or of any type. In this federal case, the discrimination was based on sexual stereotypes relating to transgender change, and the plaintiff's claim survived summary judgment and can proceed to trial. Schroer v. Billington, (U.S.D.C., 4/28/09); Internet: http://www.aele.org/law/2008FPFEB/schroer-billington.html [enhanced lexis.com version].
Title VII: supervisor, strict liability of employer
Illustrative unpublished opinion; not controlling law, but in accordance with many federal appellate circuits. This is a good reminder that the issue of whether an employee is a supervisor is important because an employer is strictly liable for a hostile work environment when the conduct of the supervisor causes that problem and it results in a tangible adverse employment action (such as demotion or termination of employment). For example, Joens v. John Morrell & Co., 354 F.3d 938, 940 (8th Cir. 2004) [enhanced lexis.com version] ("[T]o be a supervisor, the alleged harasser must have had the power…to take tangible employment action against the victim, such as the authority to hire, fire, promote, or reassign to significantly different duties."); Hall v. Bodine Elec. Co., 276 F.3d 345, 355 (7th Cir. 2002) [enhanced lexis.com version]; Mikels v. City of Durham, 183 F.3d 323, 333-34 (4th Cir. 1999) [enhanced lexis.com version]. In this Wooten case, the offending employee was found not to be a supervisor because he had only limited powers: "authority…to assign the [plaintiffs'] deliveries and make decisions regarding their workload." That was ruled to be insufficient to characterize him as a supervisor, particularly in view of company testimony that the alleged supervisor had no power to discipline or evaluate the performance of the plaintiff. Wooten v. Federal Express Corp., No. 07-10555 (5th Cir., 4/709); 2009 U.S. App. LEXIS 7417 [enhanced lexis.com version].
Title VII: gender, violation of company policy, internal investigation, employer's honest belief, McDonnell Douglas, no pretext
Illustrative; not controlling law. As you will recall, the McDonnell Douglas shifts the burden analyzing evidence in a case:
- the employee has the initial burden to come forward with a prima facie case of discrimination,
- then employer must show a legitimate business reason for its actions; and finally
- the ultimate burden is on the employee to prove that the employer's reason is a pretext for discriminatory motive.
It is important to always remember the employee always has the ultimate burden of proving discrimination. And in cases such as this one, the essential issue is whether the employer honestly believed its adverse employment action was appropriate and that it made a "reasonably informed and considered decision" before taking it. Home Depot's Operations Assistant Manager at a Nashville store allowed a co-worker to use her password-protected user ID to modify a special order transaction for Sybrandt, and Sybrandt also subsequently entered computerized "notes" on the transaction, indicating that she wanted to cancel part of the order and receive a refund.  Both actions of those actions violated the company's "no-self-serve" policy. She claimed gender discrimination when she was replaced by a male employee. Both the trial and appellate court found the employer had shown there was no pretext, and the summary judgment in favor of the employer was affirmed. Sybrandt v. Home Depot, U.S.A., Inc., No. 08-5598 (6th Cir., 3/26/09); 560 F.3d 553; 2009 U.S. App. LEXIS 6401; 2009 FED App. 0117P (6th Cir.); 105 Fair Empl. Prac. Cas. (BNA) 1470; Internet: http://www.ca6.uscourts.gov/opinions.pdf/09a0117p-06.pdf [enhanced lexis.com version].
Insurance: intentional acts, coverage denied
Illustrative; not controlling law. Insurance is for accidents, i.e., unforeseeable events. Coverage was denied because of the employer's mistreatment of an employee who allegedly had ruptured his quadriceps while descending stairs at work:
- the company president witnessed the injury,
- the employee obviously was in agony and unable to walk unaided,
- he was "forcibly transported"  . . .  "against his will" to a scheduled business meeting where he endured excruciating pain,
- several hours later he was finally transported to a hospital and underwent surgery and received post-surgical care for five days,
- the president called him at the hospital "at least twice" to "hasten his discharge", and
- upon returning to work, the president accused him of "milking" his injuries and shortly thereafter fired him.
Thus, the employee's claims for FMLA retaliation, false imprisonment, and intentional infliction of emotional distress did not trigger coverage under the employer's insurance policies providing for costs of defending the claim and for indemnity coverage for damages for bodily injury bodily injury caused by an "accident,". Lucterhand v. Granite Microsystems, Inc., No. 07-2719 (7th Cir., 4/28/09); 2009 U.S. App. LEXIS 8971; Internet: http://www.ca7.uscourts.gov/tmp/N80NMPER.pdf [enhanced lexis.com version].
[Note: Also, in NM an injury incurred in the course and scope and arising out of employment is covered the NM Workers' Compensation Act, but in a case such as this the behavior of the employer possibly could have been ruled to be both (1) an injury covered the Act for the injuries on the job, plus (2) also be of a nature to deny the employer the exclusive remedies of the Act for the subsequent injuries, aggravation and misconduct. The Act essentially limits to medical care related to the injury and a limited recovery for loss of earning power, whereas discrimination and personal injury damages recoveries usually can be far more extensive and expensive.]
Stored Communications Act (SCA): former employee, personal email account; no proof of actual damages, minimum statutory damages
Illustrative; not controlling law. Be aware of this law that can hold snoopers liable for accessing a person's email account(s) for unauthorized reasons. Van Alstyne v. Electronic Scriptorium Limited, No. 07-1892, No. 07-1899 (4th Cir., (3/18/09); 560 F.3d 199; 2009 U.S. App. LEXIS 5548; 28 I.E.R. Cas. (BNA) 1441; Internet: http://pacer.ca4.uscourts.gov/opinion.pdf/071892.P.pdf.; Stored Communications Act, 18 U.S.C.A 2701-2712, http://www4.law.cornell.edu/uscode/18/usc_sup_01_18_10_I_20_121.html [enhanced lexis.com version].
Evidence: witness, expertise, Rule 702
Illustrative; not controlling law. Expert testimony is required to establish an estimate of lost future earnings and benefits because that requires specialized or technical knowledge. In this case the trial judge erred by allowing the employee to testify about those matters. It was not error to allow her to testify about past losses because those matters are within her personal knowledge. 
Donlin v. Philips Lighting, No. America Corp., No. 07-4060, (3rd Cir., 4/23/09); 2009 U.S. App. LEXIS 8408 [enhanced lexis.com version].
NLRB: merging two union groups into on unit; core business decision; no retroactive decision
Illustrative; not controlling law. Usually an employer must negotiate about the effects of merging bargaining units. However, in this case the CWA was found to have been able to adequately represent the interests of the IBEW employees and deliver adequate results; the IBEW was unable to demonstrate that as a result of the merger their employees ended up in an inferior position. International Brotherhood of Electrical Workers, Local 21 v. NLRB, 2009 U.S. App. LEXIS 8238 (9th Cir., 4/20/09)] [enhanced lexis.com version].
ADA, FMLA: interrelation of acts, fitness-for-duty examination
Illustrative; not controlling law. Employment of an emergency dispatcher was terminated after a fitness-for-duty examination indicated that she may not be able to perform the essential functions of her position; her own statements supported what was reported by the examining psychiatrist and her own physician. She was unable to show she was entitled to FMLA leave; her FMLA request and accompanying medical certification stated that her sleep, energy level, motivation, and ability to concentrate were intermittently impaired. She claimed her ADA and FMLA rights were violated by disciplining her for claiming FMLA leave, and she claimed she was regarded as disabled. The trial court found no evidence that the city regarded her as disabled. There is no FMLA violation when, in accordance with the ADA, an employer requires an employee to be examined to see if the employee is fit for duty. Wisbey v City of Lincoln, 2009 U.S. Dist. LEXIS 30819 (D. Neb., 4/10/09) [enhanced lexis.com version].
Title VII: national origin, retaliation; dissimilar treatment, pretext, failure to investigate, "speak American"
Controlling law. Summary judgment in the trial court was reversed by our federal circuit appellate court because a reasonable jury could find that the employee was discriminated against. The problem here appeared to be insufficient training of managers and supervisors, as well as the  failure of the employer to take prompt remedial action at the time the discrimination complaint were made. It also was detrimental to the employer's case that in a meeting the employee's supervisor told the employee's interpreter to be quite and told the employee to "speak American".
Avila v. Jostens, Inc., No. 08-3167 (10th Cir., 3/19/09); 2009 U.S. App. LEXIS 6283; 105 Fair Empl. Prac. Cas. (BNA) 1501; Internet: http://ca10.washburnlaw.edu/cases/2009/03/08-3167.pdf [enhanced lexis.com version].
Discrimination: Evidence showed that a reasonable jury could find that Avila had been treated differently from other employees who had made similar errors that Avila was accused of. Testimony of his coworkers indicated that some of the alleged performance problems were either groundless or not as bad as those of other workers who were not disciplined as severely as Avila. Important to the appellate court were these factors:
- Jostens failed to investigate the union's claims of discrimination by his supervisor.
- Corrective and adverse employment actions were inconsistent with usual procedures of the employer.
- Allegations against him from an unnamed employee were "vague and entirely subjective".
Retaliation: Immediately after the union filed its discrimination grievance, Avila was transferred to another supervisor despite evidence that his former supervisor of four years testified he did "great work.
Title VII: sexual attack, unwelcome behavior, gender, severe or pervasive hostile work environment, manager; constructive discharge; employer's negligence
Controlling law: This complex case needs to be read in its entirety because "briefing" won't cover all of the important factors (i.e., to be brief would be incomplete).
Chapman v. Carmike Cinemas, No. 08-4043 (10th  Cir., 1/12/09); 2009 U.S.App. LEXIS 432; 105 Fair Empl. Prac. Cas. (BNA) 624; Internet: http://ca10.washburnlaw.edu/cases/2009/01/08-4043.pdf [enhanced lexis.com version].
Harassment: Our 10th Circuit Court of Appeals found that she had proved an initial sexual harassment case:
1) subjected to unwelcome sexual behavior,
2) harassment was based on gender, and
3) it was sufficiently severe or pervasive to create an abusively hostile work environment [that no reasonable employee should be subjected to]. 
Next, and importantly, because the harasser was a supervisor, the employer would be automatically liable if it was unable to show these two elements of an affirmative defense:
1) it exercised reasonable care to prevent and correct any sexually harassing behavior, and
2) the victim unreasonably failed to take advantage of any preventive or corrective procedures, measure or opportunities provided by the employer.
The employer met that first element of  by showing it had distributed and conducted training on its policy prohibiting such harassment. However, its affirmative defense claim failed on the second element because the appellate court found that the victim had immediately reported the attack to the employer through appropriate channels.
This is where things became complicated. The trial court ruled that a single incident of sexual harassment was insufficient to impose liability if the company immediately took prompt remedial action to remove the victim from further harassment by the supervisor (based on 8th Circuit law, which is not our circuit). The appellate court rejected that ruling and stated that our 10th Circuit would continue to require as it had in the past by requiring that "the employer prove that the employee did not promptly report the single-incident before the employer may avail itself of the affirmative defense."
Negligence: Previously she had reported that her supervisor had stated that when she broke up with her boyfriend "me and you are going to . . .  XXXX [i.e., have sex]", to which the general manager replied, ". . . that's just the way Walter . . . is."  The court assumed that her allegations of a raunchy workplace (constant sexual jokes, comments, conversations, etc. after the attack were sufficient to meet the minimum requirement of a sexual harassment claim. Unfortunately for her, the court disallowed her claim because she complained to those who were creating the hostile work environment, rather than to alternative management to take advantage of the company reporting policies and procedures.
Constructive discharge: This legal term means that conditions must become so intolerable for a reasonable person that the only thing left is to quit. This claim failed because she failed to raise this allegation when she filed her claim with the administrative screening agency, and it was too late to raise it in court.
Arbitration: bad faith, sanction, award of fees, inherent authority
Illustrative; not controlling law. How widespread this kind of ruling might be is questionable. However, this New York federal appellate court case upheld an award of attorney fees or arbitrator fees because of a party's failure to arbitrate in good faith. Usually, each party pays their own costs, but this case illustrates an important exception.
Reliastar Life Ins Co. of New York v. EMC Nat'l. Life Co., No. 07-0828-cv (2nd Cir., 4/9/09); 2009 U.S. App. LEXIS 764.
ADA: ovarian cancer, uncertain return date, possible accommodations, essential functions
Illustrative; not controlling law. The return to work date of a store manager diagnosed with ovarian cancer was uncertain. Inquiry about possible accommodations made by her area manager was answered that she "did not know how long she would be out." Her claim of discriminatory termination of her employment failed in the federal appellate court, which noted "it is axiomatic that a person who cannot perform any of the functions of a job . . .  cannot . . . be considered 'otherwise qualified'." Peyton v. Fred's Stores of Arkansas, Inc., No. 08-2346 (8th Cir., 4/15/09 2009 U.S. App. LEXIS 8121); Internet: http://www.ca8.uscourts.gov/opndir/09/04/082346P.pdf [enhanced lexis.com version].
Attorney-client privilege; work-product privilege: email, denied; must disclose and provide copy
Illustrative; not controlling law. Attorney-client privileged communications and/or claims of attorney work-product usually are protected by the courts, but carelessness can defeat such a claim. In the course of an internal FLSA compliance review, the attorney conducting it noted that IT employees were erroneously classified as as a group as exempt from FLSA overtime (such determinations of questionable group classifications ought to be made on an individual basis). The email was written in part by the company's assistant general counsel, who recommended that certain IT employees be reclassified from exempt to nonexempt pursuant to an internal FLSA audit. Failing to clearly state that the email was an attorney-client privileged confidential communication or work-product defeated the employer's claim that the email should not be disclosed to the plaintiff employees. Clarke v. J.P. Morgan Chase & Co., 08 Civ. 02400 (CM) (DF) (S.D.N.Y., 4/10/09) [enhanced lexis.com version].
FLSA: overtime, "sovereign immunity", DOL may enter Indian land to inspect book and enforce
Illustrative; not controlling law. Indian "sovereign immunity" is a generality with some restrictions, so as a practical matter that is an inaccurate description: "Indian tribes have a special status as sovereigns with limited powers. Indian tribes are dependent on, and subordinate to the federal government, yet retain powers of self government." Further, "those powers may be limited, modified, or eliminated by Congress." The DOL may enter Indian lands to inspect books, payroll records and other related items and matters. As stated in the opinion, similar rulings have been made by other courts in cases involving OSHA and the NLRA. Solis v. Matheson, d/b/a Baby Zack's Smoke Shop, No. 07-35633 (9th Cir., 4/20/09); Internet: http://www.ca9.uscourts.gov/datastore/opinions/2009/04/20/0735633.pdf [enhanced lexis.com version].
ADAAA, ADA: retroactive application apparently may not be a hazard
The United States Supreme Court denied certiorari review of this 10th Circuit ADA case holding that driving was not a major life activity. Thus, that case briefed earlier in this database still stands as applicable law in an ADA case decided before the effective date of he ADAAA. Kellogg v. Energy Safety Servs., No. 08-965 (USSC 4/6/09) [enhanced lexis.com version]. [Note: Perhaps we can infer from this denial that the United States Supreme Court is disinclined to rule that the ADAAA ought to be applied retroactively, and rather that it is remedial legislation to have only prospective application.]
Title VII: religion, police officer, accommodation, hijab (head scarf) not allowed
Illustrative; not controlling law. The City of Philadelphia was found to have had valid professional reasons for denying a female Muslim officer's request to wear a hijab while on duty, and it had clear written policies supporting its requirement:
- Strict enforcement of the uniform code supports essential values of impartiality, religious neutrality, uniformity and the subordination of personal preference would be severely damaged to the detriment of the proper functioning of the department.
- The police commissioner testified that uniformity "encourages the subordination of personal preferences in favor of the overall policing mission" and conveys "a sense of authority and competence to other officers inside the Department, as well as to the general public."
Further, the appellate court recognized that the undue hardship test was not a difficult threshold to pass, and thus held that the commissioner's "thorough and uncontradicted reasons for refusing accommodations [were] sufficient to meet the more than de minimis cost of an undue burden" on the employer. Webb v. City of Philadelphia, No. 07-3081 (3rd Cir., 4/7/09); 2009 U.S. App. LEXIS 7169; Internet: http://www.ca3.uscourts.gov/opinarch/073081p.pdf [enhanced lexis.com version]. 
FMLA: reprisal, retaliation, timing, no adverse employment action; public sector
Illustrative; not controlling law. Warning, counseling and documenting employment deficiencies is important for correcting poor performance as well proving that an adverse employment action is not based on a discriminatory or retaliatory motive. Plaintiff was presented with a Performance Improvement Plan (PIP) within a couple of months of her return from FMLA leave. She refused to sign it and was ultimately fired. Her claim of FMLA leave reprisal or retaliation failed because for her record of deficient performance based on documented complaints from both inside and outside of the agency. The coincidence of returning from leave and being terminated for poor performance was not sufficient proof of a prohibited action by her employer. Further, she "suffered no reduction in responsibility, pay, hours, or any other benefit, and it [the PIP] did not impose a material change in her employment duties." Cole v. State of Ill., No. 07-3081 (4/7/09); 2009 U.S. App. LEXIS 7169; Internet: Google with quotation marks "Cole v. State of Ill." for a PDF copy of the opinion [enhanced lexis.com version].
Leave: NM victims of domestic violence
Controlling law. Just to alert all of us, a new leave statute will go into effect July 1, 2009. It was SB68 and a PDF file of the entire bill can be obtained from http://legis.state.nm.us/Sessions/09%20Regular/final/SB0068.pdf.
Below is an excerpt from the summary of the bill by the Legislative Finance Committee's Fiscal Impact Report [Note the "#" in the NMSA citation means final additional alphanumeric designations have not yet been assigned.]:
Promoting Financial Independence of Victims of Domestic Abuse Act; 50-4-#, NMSA 1978; effective July 1, 2009. Domestic abuse leave can be taken for up to 14 days in any calendar year;
- Requires employers to grant such leave without penalty, retaliation or loss of employment;
- Purpose is to obtain:
   - protective court order or other judicial relief;
   - meet with law enforcement officials;
   - consult with attorneys or victim advocates; or
   - attend court proceedings related to the domestic abuse for themselves or family members.
- Employer is authorized to require verification of need through written statement by:
   - victim;
   - victim's attorney;
   - victim advocate;
   - law enforcement official; or
   - prosecuting attorney.
- Limits employer's authority to disclose verification information without victim's consent, except by:
   - court or administrative agency order; or
   - as otherwise required by state or federal law.
FICA medical students eligible for exemption
Illustrative; not controlling law. Medical residents were found by the 2nd Circuit court of appeals to be students as defined by the Act: " . . . who are 'enrolled and regularly attending classes . . ." are entitled to exemption from FICA taxes and deductions. However, medical interns are not exempt. United States v. Memorial Sloan-Kettering Cancer Center, Nos. 07-0926-cv(L), 07-0949-cv(Con) (2nd Cir., 3/25/09); 2009 U.S. App. LEXIS 6397; Internet: http://www.google.com/search?client=firefox-a&rls=org.mozilla%3Aen-US%3Aofficial&channel=s&hl=en&q=sloan+kettering+fica&btnG=Google+Search [enhanced lexis.com version].
ERISA: plant closure, no violation
Illustrative; not controlling law. Some days the appellate judges let loose their humor, describing the world of ERISA as "the ubiquitous burden-shifting framework that has, like some B-movie villain, devoured nearly every area of law with which it has come into contact." The 6th Circuit Court of Appeals held that a group of former employees not transferred to the plant where their work was not located (after closure of their former plant) was not interference with vesting of their retirement rights. Failing to recall them did not violate Section 510 of the Act.  A valid non-discriminatory reason was provided by the employer: expensive over-capacity. Crawford v. TRW Automotive U.S., LLC, Nos. 08-1132/1777 (6th Cir., 3/31/09); Internet: http://www.ca6.uscourts.gov/opinions.pdf/09a0124p-06.pdf [enhanced lexis.com version].
USERRA: testing, sufficient alternate location, police officer
Illustrative; not controlling law. Police officers returning after active duty complained that they would have fared better in testing if they had been at a more convenient location. Section 4311 is an anti-discrimination section that does not require accommodation. There was no discrimination because the officers were not prevented from taking the exam because they "were on active duty". Rather they were treated no differently form other similarly situated employees. Sandoval v. City of Chicago, No. 08-2699 (7th Cir., 3/30/09); 2009 U.S. App. LEXIS 6863; Internet: http://www.google.com/search?client=firefox-a&rls=org.mozilla%3Aen-US%3Aofficial&channel=s&hl=en&q=Sandoval+v.+City+of+Chicago%2C+No.+08-2699&btnG=Google+Search [enhanced lexis.com version].
FMLA: form altered, leave denied
Illustrative; not controlling law. Fraudulent altering her of her FMLA leave form by backdating resulted in denial of the employee's leave, plus termination of her employment. Smith v. The Hope School, No. 08-2176 (3/30/09); 2009 U.S. App. LEXIS 6985; Internet: http://www.morelaw.com/verdicts/case.asp?n=08-2176&s=IL&d=39495 [enhanced lexis.com version].
FMLA: evidence discovered during leave; termination, not interference, not retaliation
Illustrative; not controlling law. FMLA leave is a grant of time off to take care of a serious medical condition, etc.; it is not a period of protection for previous misconduct. The FMLA reinstatement right unlimited. Temporary workers substituting for the injured employee discovered and reported misconduct: undelivered or damaged freight, unresolved customer complaints and incorrectly handled overtime payments. Investigation revealed numerous incidents of misconduct. When the injured employee returned from medical leave he was terminated. His claims of interference and retaliation were dismissed by summary judgment by the rail court and the appellate court affirmed those dismissals.because there was no causal link between his leave and the reasons for his termination: "the fact that the leave permitted the employer to discover the problems can not logically be a bar to the employer's ability to fire the deficient employee."  If it were otherwise, employers would be (illogically) forced to either reinstate and continue to employ a substandard employee or to risk FMLA liability. Cracco v. Vitran Express, Inc., No. 07-3827,    (7th Cir., 3/17/09); 2009 U.S. App. LEXIS 6067: Internet: http://www.morelaw.com/verdicts/case.asp?n=07-3827&s=IL&d=39456 [enhanced lexis.com version].
NLRB: protected concerted activity, not specifically pertaining to unions or union organizing, termination, unfair labor practice (ULP)
Controlling law. Delivery employees were fired for filing an FLSA wage and hour lawsuit and were videotaped for picketing in front of the employer's restaurant. The National Labor Relations Act (NLRA) protects concerted activity of workers taken for their mutual aid and protection and relating to terms and conditions of employment. Saigon Gourmet. Rest., Inc., 353 NLRB No. 110 (3/9/09) [enhanced lexis.com version]. 
Title VII: gender stereotype, promotion, adverse employment action
Illustrative; not controlling law. One of the purposes of antidiscrimination laws is to break down barriers arising from stereotyping. Promotion was denied in this case to a mother of an eleven-year-old son and six-year-old triplets. She was more qualified than other candidates, but was told her supervisor, that "it was nothing you did or didn't do. It was just that you're going to school, you have the kids, and you just have a lot on your plate right now." The appellate court stated, "Unlawful sex discrimination occurs when an employer takes an adverse job action on the assumption that a woman, because she is a woman, will neglect her job responsibilities in favor of her presumed childcare responsibilities." Chadwick v. Wellpoint, Inc., No. 08-1685 (3/26/09); 2009 U.S. App. LEXIS 6426; Internet: http://www.ca1.uscourts.gov/cgi-bin/getopn.pl?OPINION=08-1685P.01A [enhanced lexis.com version].
FMLA: ineligible; handbook, promissory estoppel
Illustrative; not controlling law. Though ineligible for FMLA leave (insufficient number of company employees) , the employee won FMLA rights because the employer told her she was eligible. Employers need to check both their handbooks and what their supervisors are telling employees. As you will recall, estoppel is a legal concept that allows a person to get something that they had benn told they would get or were entitled to (in practical terms, "But you said . . . ! . . . and I relied on it."). Reux v. Infohealth Mgmt. Corp., No. 08-cv-5068 (N.D. Ill. 3/10/09. Also see Thomas v. Miller, 489 F3d 293 (6th Cir., 2007) ruling that estoppel allowed COBRA coverage [enhanced lexis.com version].
USERRA: calculating liquidated damage
Illustrative; not controlling law. The employer contended that it was not possible to calculate liquidated damages for an Air Force reservist not returned to a similar position. In rejecting that argument, the federal district trial judge noted that Wachovia was "a sophisticated company" that employed many commission-based financial advisors, had a military leave policy and a team of people responsible for dealing with military leave issues. Serricchio v. Wachovia Securities, LLC, No. 3:05-cv-01761-JBA (U.S.D.C.CN, 3/19/09); Internet: http://www.morelaw.com/verdicts/case.asp?n=3:05-cv-01761-JBA&s=&d=39410 [enhanced lexis.com version].
Title VII: First Amendment, free speech, physician, reproductive matters; adverse employment action
Illustrative; not controlling law. A physician who opposed attempts to restrict medical residency students from abortion training was removed from a leadership position. This case is in early stages of litigation in Phoenix, but healthcare employers my want to follow this case for its free speech implications. Carey v. Maricopa County, CV05-025000-PHX-ROS (U.S.D.C.AZ) [enhanced lexis.com version].
Union, ADEA: collective bargaining agreement (CBA), arbitration, statutory right to sue
Controlling law. A CBA that clearly and expressly required arbitration of ADEA claims was held to be enforceable. 14 Penn Plaza LLC v. Pyett, No 07-581, ____ U.S. ____ (USSC, 4/1/09); 2009 U.S. LEXIS 2497 [enhanced lexis.com version]; Internet: http://www.supremecourtus.gov/opinions/08pdf/07-581.pdf; http://www.law.cornell.edu/supct/html/07-581.ZS.html. [Now the question is how broadly may arbitration provisions in handbooks or contracts other than CBAs be enforced, and will they be upheld for other anti-discrimination laws.]
Title VII: language problems, adverse employment action; reprisal; protected opposition, no notice of such activity
Controlling law. Shortly after refusing to take lesson for improving his English language proficiency, a Nigerian-born employee was fired for performing poorly. His Title VII reprisal claim failed because the supervisor who made the decision to take the adverse employment action of firing him did not know he was engaging in activity protected by Title VII, discrimination based on race or national origin. His sole stated reason for refusing to take the language lessons was his contention that the failure of others to understand him was their lack of exposure to people with accents, and they would get used to it. The appellate court found his refusal of the course was because he thought it was unnecessary. Zokari v. Gates,  No. 07-6173 (10th Cir., 3/17/09); 2009 U.S. App. LEXIS 5900: Internet: http://www.ca10.uscourts.gov/opinions/07/07-6173.pdf [enhanced lexis.com version].
ADA: alcoholic, major life activities, disability not proven
FMLA: retaliation, proof of initial case, pretext, unreasonable corrective/adverse employment action
Controlling law. This case in our federal appellate jurisdiction is based on the ADA and the FMLA.
Burris v. Novartis Animal Health, U.S., Inc., No. 08-6030 (10th Cir., 1/27/09); 2009 U.S. App. LEXIS 1575; [enhanced lexis.com version]
ADA: Establishing an initial case of disability discrimination requires a claimant to a show that he was:
1) disabled as defined by the ADA;
2) qualified to perform the essential functions of the job with or without reasonable accommodation; and
3) discriminated against because of his disability.
Novartis contended that his alcoholism wasn't a disability substantially limiting one or more of his major life activities, which he failed to do because his testimony was that:
- his alcoholism generally limited his ability to daily care for himself, but
- he testified when pressed for specifics admitted or conceded that:
   - it did not  limit him from walking, seeing and dressing himself,
   - he was able to function "somewhat normally" if he regularly attended AA meetings,
   - he was able to go to work or otherwise complete assignments, and
   - his alcoholism had nothing to do with fluctuations in his sales performance.
Thus, the appellate court concluded he lacked sufficient evidence that his alcoholism affected his ability to function in his job, and it affirmed summary judgment in favor of his employer.
However, his FMLA retaliation claim will go to trial.
FMLA: Establishing an initial case of retaliation requires a showing that:
1) he had engaged in a protected activity;
2) his employer took an adverse employment action against him that a reasonable employee would find retaliatory; and
3) a causal connection existed between the protected activity and the adverse employment action.
In December of 2004 a new district sales manger took over, worked with the employee in February 2005, and he was critical of his performance. The employee informed his employer in April 2005 that he is an alcoholic, he entered inpatient on April 22nd for a month, participated in outpatient treatment, and returned to work in early June. On June 15th the district sales manger gave the employee a document entitled "Discussion Points and 30-Day Objectives" setting forth specific performance requirements to be met. His midyear performance review rated him as "partially meeting expectations", which is the lowest possible rating (in previous reviews he had ranked at the top or near the top). On August 11th his manager and a human resources representative presented him with a performance improvement plan (PIP) that was a final warning of deficient performance; the sales and administrative goals were found by the appellate court to be unfairly difficult. On August 26th the employee emailed a progress report acknowledging he had not met those PIP goals. A week and a half later he was fired.
His retaliation claim was based on the contention that he was retaliated against for exercising his FMLA rights, which consisted of placing him on an unreasonable PIP and terminating him shortly after returning from treatment leave. His employer responded that he was fired for poor performance, which then shifted the burden of going forward to the employee to prove the employer's reason was a pretext for discrimination. He did that by presenting circumstantial evidence showing he was treated differently from similarly situated employees:
- the appellate court compared his records of sales performance against the records of other similar sales representatives, and
- it closely examined his performance reviews and the PIP, finding that:
   - until he took FMLA leave, his performance was comparable or better than a .number of his teammates,
   - his FMLA leave had adversely affected his sales performance numbers, and
   - his deficient sales numbers were used in addition to his administrative deficiencies to subject him to increasingly unrealistic work performance requirements that resulted in terminating his employment.
Thus, the appellate court concluded that a reasonable jury could find that he was not actually fired for poor performance because the requirements made upon him after is FMLA leave were onerous and part of a retaliatory scheme to discharge him after his FMLA leave. Summary judgment in favor of the employer was reversed and his FMLA claim was reinstated
  He lost on his disability claim, but he was entitled to a jury trial on his leave claim. Though documenting corrective and/or adverse employment actions is essential, the actions of the employer must be reasonable under the circumstances. Courts repeatedly have stated are reluctant to second-guess employers, but they have also said they will scrutinize an employer's actions that clearly appear to seem suspicious.
EEOC: ADA claim, exhaustion of administrative remedies, filing deadlines, timely "charge", sufficient information, permissive filing standard
Controlling law.  What is sufficient documentation for a discrimination charge? A recent United States Supreme Court case definitively dealt with what kinds of filing information and document(s) will be sufficient notify the EEOC of a claim for relief made on the agency for investigation, hearing and action to subsequently allow pursuit of the claim in court. This unpublished opinion in our federal appellate jurisdiction is based on Federal Express Corp. v. Holowecki, No. 06-1322 (2/27/08), 552 U.S. ____; 2008 U.S. LEXIS 2196 [enhanced lexis.com version]; Internet: http://www.law.cornell.edu/supct/html/06-1322.ZS.html; http://www.law.cornell.edu/supct/pdf/06-1322P.ZO, recently briefed in this database that discusses filing deadlines and what kind of filing information is sufficient to inform the EEOC that a claim has been made and relief is requested. The reason for a relaxed standard is that many claimant are not attorneys, and thus not knowledgeable about the formalities of making a claim of discrimination. To rule otherwise could have the effect of defeating otherwise valid claims. 
Carson v. Cudd Pressure Control, Inc., No. 07-6199 (10th Cir., 11/19/08): 2008 U.S.App. LEXIS 24033 [enhanced lexis.com version] 
Within 300 days of his discharge the employee submitted three verified intake questionnaires and an affidavit to the EEOC alleging violation of the ADA for either actual disability or for being regarded as disabled. The agency issued a formal "Charge of Discrimination" and later a right-to-sue letter. His complaint filed with the federal district court alleged an ADA claim and that he had exhausted is administrative remedies. Our 10th Circuit Court of Appeals found that was sufficient to notify the EEOC of a claim for relief made on the agency for investigation, hearing and action to subsequently allow pursuit of the claim in court. It characterized the Holowecki rule as a "permissive standard" that allows a broad range of documents to qualify as EEOC "charges" because the USSC found that to be consistent with the purpose and design of the federal employment acts and laws prohibiting discrimination because many claims are filed by non-lawyers.
NLRA: confidentiality agreement too broad
Illustrative; not controlling law. The National Labor Relations Act covers terms and conditions of work and Section 8(a)(1) of protects employees who discuss them. Confidentiality agreements required by some employers are designed to protect a company's essential business or trade secrets from being shared with third parties. However, if the confidentiality agreement could reasonably be interpreted to prohibit communications with union representatives about terms and conditions of employment, then it is too broad. In this case the employee shared information about terms and conditions with a third party, an employee of another company, and was fired for that. The NLRB decision ruled that discharge violated the Act because it could be interpreted as prohibiting an employee from discussing terms and conditions with a union (even though in this case it did not happen to be with a union). Northeastern Land Services v. NLRB, No. 08-1878 (3/13/09); 2009 U.S. App. LEXIS 5267; Internet: http://www.ca1.uscourts.gov/cgi-bin/getopn.pl?OPINION=08-1878P.01A [enhanced lexis.com version]. 
NLRA: protected speech, profanity, considered rather than spontaneous
Illustrative; not controlling law. Union negotiations can be heated and contentious, so the NLRA allows wide latitude on what can be said. However, there are limits. A union newspaper pressman was not protected when he called the employer's vice-president of operations "a stupid f---ing moron" in response to the executive's letter to pressmen about current contract negotiations. The NLRB had ruled that such conduct was not so "egregious" as to warrant being fired. However, the appellate court overruled the Board's decision" because "This was not a spontaneous outburst in response to an illegal threat but an ad hominem attack" Media General Operations v. NLRB, (4th Cir., 3/13/09), 2009 U.S. App. LEXIS 5285, [enhanced lexis.com version].
ADA: Voice condition, public perception, unreasonable production goals, RIF termination, failure to rehire, similarly situated employees
Illustrative; not controlling law. Perceptions admitted by bank executives about how the public might perceive a voice condition of a loan officer violated the ADA. He had been employed for 21 years. Unrealistic production goals were imposed upon him, goals also not imposed on similarly situated employees. Summary judgment in favor of the employer was overruled and the tow issues for the jury were (1) whether he was qualified for the job and (2) was the bank's reason for not rehiring him a pretext for unlawful. Willnerd v. First Nat'l Neb., Inc., No. 07-3316 (3/13/09); 2009 U.S. App. LEXIS 5218 [enhanced lexis.com version]; Internet: http://www.morelaw.com/verdicts/case.asp?n=07-2901&s=MO&d=39373.
ADA: diabetes, urinary incontinence, exposing to view, reasonable accommodation
Illustrative; not controlling law. Once again, perhaps using some common sense might have avoided litigation. Diabetes caused frequent urination problems of genital exposure as the employee relieved himself at his work station that was far from the toilet. However, the issue of reasonable accommodation was not reached because his discrimination claim failed because the person who decided to terminate him for exposing himself in the process did not know that his urination problem was caused by his diabetes disability. EEOC v. Cast Prods., Inc., (U.S.D.C.N.D.Ill., 3/9/09); 2009 U.S. Dist. LEXIS 17777; [enhanced lexis.com version]; Internet: http://hr.cch.com/cases/Cast%20Products.pdf. [Note: The point is to make a reasonable attempt at an interactive process of determining if there might be a reasonable accommodation that could be made. If not, then it is possible that the employee would not be qualified to perform the essential functions of his job without disturbing coworkers by exposing himself as he urinates at his work station.]
ERISA: benefits transferred, wrong defendant, retirement beneficiaries cannot sue former employer 
Controlling law. AT&T transferred the benefits plan to its spin-off, Lucent Technologies, which later partially eliminated some benefits. The beneficiaries attempted to sue AT&T, but their claim failed: "Even if AT&T at one time had an irrevocable obligation to the appellants, it passed that obligation to Lucent when it passed the administration of the benefits plans to Lucent," the appellant court explained. " Their claim, if any, would have to be brought against Lucent. Chastain v AT&T, No. 07-6288 (10th Cir., 3/9/09): 2009 U.S. App. LEXIS 5268; Internet: http://www.ck10.uscourts.gov/opinions/07/07-6288.pdf [enhanced lexis.com version].
FMLA: insufficient notice of entitlement to leave, employee's lack of cooperation, non-compliance with company attendance policy, burden of proof; no interference, no retaliation
Illustrative; not controlling law. Employees have obligations under the FMLA - in addition to their rights. The trial court dismissed the employee's interference claim based on this scenario:
- the employee emailed his supervisor requesting "a couple days off" to make arrangements for his mother hospitalized for an insulin overdose;
- he could not establish an FMLA interference or retaliation claim after his employer discharged him for violating the company's call-in policy because he did not make a sufficient request for FMLA leave:
   - the email expressly stated that although he could apply for FMLA leave (which he called the "family care act"), he did not want to at this time, and he asked for  Instead, he asked for vacation time;
   - the supervisor who received the email attempted unsuccessfully several times to contact the employee - he admitted to turning off his company-issued cell phone;
   - finally contacting his supervisor eight days later, the employee was fired for violating the company attendance  policy (failure to report to work for more than two consecutive days without notifying a supervisor is grounds for discharge); and
   - the employee's email stated he would be gone for only "a couple of days."
Though the employee alleged that his email referencing the FMLA was sufficient to put his employer on notice that his absence was covered by the FMLA, the Illinois federal trial found otherwise, stating that the burden never shifted to the employer to determine if the absence was covered. Further, the employer was neither required to ignore the employee's unequivocal statement that he was not interested in applying for FMLA leave nor to "persuade the employee away from that position." Righi v. SMC Corp. of America, No. 07-cv-1064, (C.D. Ill., 2/27/09): 2009 U.S. Dist. LEXIS 15429 [enhanced lexis.com version].
FMLA: pre-adoption activity interference, retaliation; pre-judgment interest
Illustrative; not controlling law. Interest on judgments is an important aspect of being made whole because a party has had to wait for its money. Also, as a practical matter an interest award encourages a party to be realistic and reasonable about making payments due (rather than withholding payment if it considers that might discourage a party in an inferior economic position). The company contended the employee had taken intermittent leave for pre-adoptive activity is awarded for without company consent. However, his evidence showed he kept the company informed of his need for absences, including two trips to Russia. At issue was his right to pre-judgment interest on his FMLA damages, and the decision held he was entitled to it because he won and  the FMLA makes that award mandatory, not discretionary. Dotson v. Pfizer, Inc., No. 07-1920 (4th Cir., 3/4/09); Internet: http://pacer.ca4.uscourts.gov/opinion.pdf/071920.P.pdf [enhanced lexis.com version]. 
Title VII: gender, sex, cronyism; no illegal discrimination
Illustrative; not controlling law. Not all discrimination is prohibited: there is discrimination, and there is illegal discrimination. In this case the discrimination was not illegal. Title VII protects against discrimination based on race, color, religion, gender, ethnicity, national origin, age, or disability. However, the only proof offered by the female plaintiff was that her supervisor was bypassing both male and female employees in granting overtime work so he could benefit some of his friends. The trial judge and the appellate court ruled that Title VII was not violated and dismissed her case before she finished her portion of it, i.e., if that's all you have, you need not go any further. Greene v. Potter, No. 08-1829 (7th Cir., 3/5/09) [enhanced lexis.com version]; Internet: http://hr.cch.com/cases/Greene.pdf [CCH WorkWeek: http://hr.cch.com/netNews/employment-law/current.asp is a valuable Internet resource.]
FLSA: attorney fee, costs: offer of judgment, inappropriate conduct
Illustrative; not controlling law. As the nursery rhyme says, "Then you shall have no pie." Attorneys need to make reasonable efforts to resolve disputes before resorting to litigation. Incivility and unreasonable conduct are discouraged in litigation, and reasonable behavior is encouraged (as much as possible). To accomplish that, the Federal Rules of Civil Procedure, and similar ones in many state courts, encourage settlements by permitting a party to make an offer of judgment in settlement of a case. Without getting into the intricacies of those rules, there are penalties for unreasonable and/or obstinate behavior. Though this was an FLSA case, its reasoning may well be persuasive in other types of cases. Plaintiff sued for overtime wages. Rather than attempt to resolve the matter before litigation, she made no written demand on her employer for payment of overtime, nor for attorney fees and court costs. In litigation, the employer, using FRCP Rule 68, offered judgment of $3,500, plus attorney fees and costs that the court might determine were appropriate. The court denied the attorney fees and costs because of the uncivil conduct of the attorney:
- no effort to inform opposing counsel of the impending claim, and
- no effort to resolve the claim before litigation, thus wasting court time and resources.
Courts have the power to regulate the practice of law in case brought to them. Sahyers v. Prugh, Holliday & Karatinos, No. 08-10848 (11th Cir.,3/3/09) [enhanced lexis.com version]; Internet: http://www.ca11.uscourts.gov/opinions/ops/200810848.pdf.
WARN Act: unforeseeable circumstances, commercially reasonable business judgment
Controlling law. Unforeseen loss of a key customer and subsequent layoffs did not violate the Worker Adjustment and Retraining Notification Act (because of inability of a key customer to obtain critical inventory financing). Some of the employees who were laid off sued, alleging failure to give the 90 days of notice required by the WARN Act. Their claims were dismissed because the sudden loss of business was unexpected. DOL regulations state that an "important indicator of a business circumstance that is not reasonably foreseeable is that circumstance is caused by some sudden, dramatic, and unexpected action or condition outside the employer's control." As to "foreseeability", the regulations state that an employer must exercise the reasonable business judgment that an employer in a similar situation would have used in predicting its particular marker demands. The appellate court stated that the test should be objective and the circumstances not be narrowly considered. Here, the employer attempted to avoid disaster by pursuing its financing efforts. The court observed that requiring notice at each possible point of a problem in a turbulent economy may result in announcements of problem that may never occur. [Note: It sounds as though the court was addressing probabilities rather than possibilities.] Gross v. Hale-Halsell Co., No. 04-CV-. 0098-CVE-FHM (10th Cir., 1/20/09); 2009 U.S. App LEXIS 1300; 2006 WL 2666993; 157 Lab. Cas. (CCH) P11,154; 28 I.E.R. Cas. (BNA) 993 [enhanced lexis.com version].
ADEA: policy violations; McDonnell Douglas test, pretext unproven
Controlling law. This is a complex case with extensive details, twists and turns, so reading the full decision is strongly recommended. Briefly, the employee had numerous policy violations of varying degree and ambiguity. He contended the reasons for termination tendered by his employer were a pretext to cover up age discrimination, but the trial and appellate court disagreed and summary judgment in favor of the employer ordered by the trial court was affirmed by the appellate court. Bittel v. Pfizer, Inc., No. 07-3311 (10th Cir., 1/9/09); 2009 U.S. App. LEXIS 475; Internet: http://ca10.washburnlaw.edu/cases/2009/01/07-3311.pdf [enhanced lexis.com version].
ADAAA: not retroactive
Illustrative law from the Fifth, Sixth, and Seventh Circuit Courts of Appeals discussed in article: http://www.fordharrison.com/shownews.aspx?Show=4568
First Amendment: free speech not suppressed
Controlling law. The United States Supreme Court held that free speech was not suppressed. Idaho's Voluntary Contributions Act (VCA) limits some, but not all, payroll deductions. A union challenged the VCA as suppression of its free speech. Justice Roberts wrote that there was a rational basis for implementing the law.  States may decline to assist free speech, but may not impede it. Ysursa v. Pocatello Ed. Assoc., No 07-869, ____ U.S. ____ (USSC, 2/24/09); 2009 U.S. LEXIS 1632; Internet: http://www.law.cornell.edu/supct/html/07-869.ZS.html [enhanced lexis.com version]. 
Title VII: association with persons in protected class, direct harassment
Illustrative; not controlling law. A Caucasian employee presented sufficient evidence of direct racial harassment as a result of associating with African-American employees:
- She complained about a co-worker's racist language, and she alleged that after he was fired he had threats of physical violence passed on to her by two coworkers;
- several coworkers and a supervisor often made racially derogatory comments criticizing her association with a black coworker;
- she alleged that an African-American supervisor harassed her because of her relationships with black employees;
- twice a supervisor and a coworker discouraged her from applying for job advancements because they disapproved of her friendship with African-American coworkers;
- she reported almost all of these incidents of coworker harassment to one of two supervisors who failed to take corrective action; further; and
- she alleged that both of them directly harassed her.
Thus, there was sufficient evidence for a reasonable jury to find discrimination. Whirlpool Corp., No. 08-5307 (2/23/09); 2009 U.S. App. LEXIS 3443; 2009 FED App. 0065P (6th Cir.) [enhanced lexis.com version].
Title VII, FMLA: hostile work environment, constructive discharge, retaliation
Controlling law. "Constructive discharge" means that conditions were bad enough to change the nature of the employment to the point of forcing out a reasonable employee unwilling to tolerate things any more - a hostile work environment. She alleged:
- her supervisor subjected her to increased oversight and singled her out for constant performance evaluation after her return from FMLA leave;
- she was denied transfers and was told that she could not take advantage of her company's open-door policy to discuss her situation with her supervisor's manager.
Our Tenth Circuit Court of Appeals found that this evidence indicated an intolerable workplace and that a rational jury could find the employer's offer of a transfer made four months after she left UPS was an unrealistic option. Further, she is also entitled for her sex discrimination claim to be decided by a jury, noting that even though a female coworker was not subject to the same mistreatment, both male and female coworkers testified that she was treated differently from every man in her department. Strickland v. United Parcel Service, Inc., No. 07-1082 (10th Cir., 2/24/09); 2009 U.S. App. LEXIS 3654; Internet: http://www.morelaw.com/verdicts/case.asp?n=07-1082&s=CO&d=39219 [enhanced lexis.com version]. 
Evidence: after-acquired, irrelevant
Controlling law. "After-acquired" evidence in this case means it was evidence acquired by the employer after it made its decision to take an adverse employment action against the employee it discharged. What counts is the information known or honestly believed by the employer at the time of its decision. So, evidence of misconduct acquired after the discriminatory adverse employment action decision is perhaps interesting, but it is legally irrelevant. Perkins v. Silver Mountain Sports Club and Spa, No. 07-4130 (10th Cir., 2/25/09); 2009 U.S. App. LEXIS 3716; Internet: http://www.morelaw.com/verdicts/case.asp?n=07-4130&s=UT&d=39217 [enhanced lexis.com version]. 
ADEA: Exclusive remedy, Eleventh Amendment bar to individuals suing state government; Title VII claim barred
Illustrative; but controlling law in NM - see Cockrell v. Board of Regent of New Mexico State University, 2002-NMSC-009, 132 N.M. 156, 45 P3d. 876, Alden v. Maine, 527 U.S. 706, 711 (1999), and application of Ex Parte Young, 209 U.S. 123 (1908). The plaintiff was barred by  previous case law from bringing her individual personal discrimination claim. She tried to circumvent that previous case law by amending her claim and attempting to proceed under Title VII. That failed because the Ninth Circuit Court of Appeals ruled as have numerous other circuits in holding that the ADEA is structurally and fundamentally different from Title VII, and the ADEA is the exclusive remedy for age discrimination claims. Ahlmeyer v. Nevada System of Higher Ed., No. 06-15654 (2/18/09); 2009 U.S. App. LEXIS 3024 [enhanced lexis.com version].
VII: mailing notice of right to sue, "mailbox" rule
Illustrative; not controlling law. An employee must comply with deadlines in order to proceed with a discrimination claim in the administrative and court processes. At issue was whether the EEOC had given her notice of her "right to sue" by mailing her a letter to that effect. Apparently in a measure to reduce costs, the EEOC changed from mailing notice letters by certified mail to using merely First Class postage and instituting a "mailbox" rule, which is a presumption that government notices placed in the mail are presumed to have been received within seven days. [Note: Mailbox rules have been a legal presumption for many years in generally throughout the law.] However, presumptions often can be rebutted. In this Fifth Circuit case, the summary judgment dismissal of the plaintiff's claim was reversed for these reasons:
1) the EEOC presented no evidence that it had mailed the letter;
2) The plaintiff's affidavit in opposition to the motion for summary judgment states she had received it almost two years later than the date of mailing alleged by the EEOC;
3) her attorney presented evidence he had attempted to contact the EEOC about the status of her case and had written advising she wanted to pursue her case.
[Note: Using certified mail would have avoided the problem.] Duron v. Albertson's LLC, No. 07-30290 (5th Cir., 2/17/09); Internet: http://www.ca5.uscourts.gov/opinions%5Cpub%5C07/07-30290-cv0.wpd.pdf [enhanced lexis.com version].
ADA: valid business, job-related reason for security guards to have unaided hearing, pre-employment requirement not violation
Illustrative; not controlling law. Generally, pre-employment requirements are prohibited by the ADA [and ADAAA]. However, in certain instance there may be a valid business, job-related reason for a certain requirement. This case follows closely on the heels of Wice v. General Motors Corp., No. 07-10662, 21 AD Cases 625 (E.D. Mich. 2008), very recently briefed in this database. In the Eleventh Circuit case briefed now, security guards in federal courthouses needed to have full and accurate hearing, so applicants were required to take the pre-employment medical examination without using hearing aids or other assistive hearing devices. Why? The court said that if a hearing aid or assistive device were to fail during an emergency, then a security guard might not be able to provide full security, and full security is an essential function of the job. Usually establishing a lawful business necessity "is generally quite high," but the court also explained that this burden "is significantly lowered" where the "`the economic and human risks involved in hiring an unqualified applicant are great.'" Allmond v. Akal Security, Inc., No. 07-15561 (11th Cir., 2/20/09); 2009 U.S. App. LEXIS 3287; Internet: http://www.ca11.uscourts.gov/opinions/ops/200715561.pdf [enhanced lexis.com version]. 
Title VII: sexual harassment, off-duty, outside of workplace
Illustrative; not controlling law. Sexual harassment is not necessarily limited to working hours and the workplace. Perhaps employer ought to consider updating and expanding their written policies and training programs. A female employee complained of sexual harassment when coworker propositioned her by offering money for sex, both were off duty at the time. She refused, and alleged that shortly after that her hours were reduced and her coworkers and supervisors treated her poorly. Though the case was ultimately dismissed, the trial court noted that conduct taking place outside of the workplace "has a tendency to permeate the workplace," and in an appropriate case the defendants "may be liable as the harasser's employer because[,] although the alleged harassment took place outside the workplace, it arose out of the harasser and [p]laintiff's employment relationship." Ferguson v. Deptford Twp., et al., No. 06-2112 (D.N.J., 12/22/08); [Note: No additional citation to this unpublished case was available as of 2/19/09.] [enhanced lexis.com version]
Private sector: criminal law, search and seizure, privacy, strength of personal connection, type and use of space searched suspected fraud
Illustrative; not controlling, but this 9th Circuit Court of Appeals decision is based on precedent from our 10th Circuit Court of Appeals. Though it is a criminal case, it gives us some considerations about search and seizure in the workplace. Two corporate officers of a California corporation (apparently a small business with a small workspace) were suspected of wide-spread Medicare fraud. The 9th Circuit Court of Appeals said "We must decide whether corporate executives may challenge a police search of company premises not reserved for the executives' exclusive use." The Ninth Circuit Court of Appeals borrowed our10th Circuit jurisdiction law: the strength of an employee's personal connection to the area searched must be determined by whether: "(1) the item seized is personal property or otherwise kept in a private place separate from other work-related material; (2) the executive had custody or immediate control of the item when officers seized it; and (3) the executive took precautions on his or her own behalf to secure the place searched or things seized from any interference without his or her authorization." Appling this standard, the Ninth Circuit Court of Appeals stated that "Absent such a personal connection or exclusive use, a defendant cannot establish standing for Fourth Amendment purposes to challenge the search of a workplace beyond his internal office." Thus, the motion of the defendant executives to suppress the results of the employer's search failed. USA v. SDI Future Health, Inc., No. 07-10261 (9th Cir. 1/27/09); 2009 U.S. App. LEXIS 1329; Internet: http://www.ca9.uscourts.gov/datastore/opinions/2009/01/27/0710261.pdf [enhanced lexis.com version]. 
FMLA: no provisional approval, employee submit a medical certification form attesting to his inability to work
Illustrative; not controlling law. Alleging that he overhead a human resources manger state that his leave was "provisionally" approved, his reliance on that, if it in fact had been said, was unreasonable. Further, he was informed three times that he had failed to submit the required medical certification form substantiating his claim that he was medically unable to work. Finally, the second letter to him stated that his leave was denied and that he was not on provisional leave. He was fired for excessive absenteeism in violation of the company no-fault policy. His claim was dismissed because his reliance on the remark, if it had been made, was unreasonable. Reed v. Lear Corp., No. 08-1498 (E.D. Mo., 2/12/09) [enhanced lexis.com version].
FMLA, ADA: unable to return to work at end of leave, retaliation; not regarded as disabled, reasonable accommodation
Illustrative; not controlling law. Because her doctor's opinion was that the employee would be unable to return to work after her 12 weeks of FMLA leave, the employee was terminated at the end of her 10th week. Both the trial court and the appellate court dismissed he claims under the FMLA, and the ADA.
- An employee who will be unable to return to work after the 12 weeks of FMLA leave does not have the protection of the FMLA, and thus this employee was not prejudiced by the early termination, nor was she retaliated against because she was made aware before she took the leave that she would likely be terminated.
- Her ADA claim of being regarded as disabled was rejected because she would have to prove that her employer regarded her as substantially limited in a major life activity, which in this case would be working. As such, she would have to prove that her employer believed she was she was suffering from a condition preventing her from working in a broad range of jobs rather than just the job she had been doing. She was unable to prove that. [Caution: Be sure to check with legal counsel about how the recently enacted ADAAA might affect this decision, especially because now an impairment that substantially limits one major life activity need not limit other major life activities to be a disability. Also, individuals who suffer from episodic impairments or impairments that are in remission, such as cancer or epilepsy, will still be protected under the ADA and ADAAA so long as the impairment would substantially limit a major life activity when active.] Roberts v. The Health Association, No. 07-3553-cv (2nd Cir., 2/3/09); 2009 U.S. App. LEXIS 1944 [enhanced lexis.com version].
FLSA: "outside sales" exemption
Illustrative; not controlling law. Employees who perform promotional work for sales but do not finalize or process sales my fall under the "outside sales" exemption of the FLSA and thus not qualify for overtime pay. As always, check with your legal advisor about whether this ruling might be valid in our jurisdiction. Gregory v. First Title of America, Inc., No. 08-10737 (11th Cir., 1/2709); 2009 U.S. App. LEXIS 1630; Internet: http://www.ca11.uscourts.gov/opinions/ops/200810737.pdf [enhanced lexis.com version]. 
Unions: three new Presidential Executive Orders
The Potential Impact of President Obama's Three Executive Orders and a New Task Force, by Fisher & Phillips, LLP; http://www.laborlawyers.com/shownews.aspx?The-Potential-Impact-of-President-Obamas-Three-Executive-Orders-And-A-New-Task-Force&Ref=list&Type=1122&Show=11392 
FMLA: future request for leave, retaliation
Illustrative; not controlling law. Giving notice of anticipated need for future FMLA leave is encouraged by the act and its implementing regulations. In this case the employee was not eligible at the time of the notice and request, but would have been at the time requested, in other words, at a foreseeable future date. His premature child was in the NCIU, and he needed to take his FMLA leave after his wife returned from her FMLA leave, and that time he would be eligible (he would have worked his required 12 months. [Note: Perhaps the employer felt this was too much leave by the husband and wife, eligible or not.] In denying the employer's motion to dismiss the employee's retaliation claim, the federal district court trial judge in the Northern District of Illinois stated that "Congress intended to help and protect employers by insuring adequate notice of extended absences by employees." . . .  "It would be illogical to interpret the notice requirement in a way that requires employees to disclose requests for leave which would, in turn, expose them to retaliation, or interference, for which they have no remedy." Reynolds v. Inter-Industry Conf. on Auto Collision Repair (1/14/09); [Note: No citation information available as of 2/12/09, though CCH has provided this PDF file link in its online service: http://hr.cch.com/cases/Reynolds.pdf.]
ADA: medical testing before conditional offer of employment
Illustrative; not controlling law. General medical inquiries and testing before a conditional offer of employment violates the ADA. However, this court noted a narrow exception in the ADA: an employer may require a medical examination or make disability-related inquiries if the examination or inquiry is "job-related and consistent with business necessity", and it is the employer's burden to prove both job-relatedness and business necessity." [Note: This appears to be a matter of safety concern.] 
In this instance the employee's position involved moving tools and other equipment around the company's plant covering a million square feet and within the plant operating mobile equipment, such as bulldozers and portable cranes. This federal trial court found that these job duties required all individuals in the position of millwright to renew their in-plant driver's license every three years as well as attend refresher training and pass a medical exam to ensure plant safety. 
Citing a 2003 U.S. Court of Appeals for the Second Circuit decision for the business necessity standard, the federal trial court for the Eastern District of Michigan quoted this reasoning: "'[T]he employer must first show that the asserted "business necessity" is vital to the business…. The employer must also show that the examination or inquiry genuinely serves the asserted business necessity and that the request is no broader or more intrusive than necessary.  The employer need not show that the examination or inquiry is the only way of achieving a business necessity, but the examination or inquiry must be a reasonably effective method of achieving the employer's goal.'" , it concluded that the company's testing requirement was a "'reasonably effective method' of achieving [the employer's] goal of a safe workplace."  and that  the employer had sufficiently proven that the medical exam is job-related and necessary to the operation of its business. As always, check with your legal counsel before proceeding with such a policy and practice to be sure this is appropriate for your situation. Wice v. General Motors Corp., No. 07-10662, 21 AD Cases 625, 2008 U.S. Dist. LEXIS 106727 (E.D. Mich. 2008); [Note: no further citation information was available as of 2/11/09.] [enhanced lexis.com version]
ERISA: benefits, retiree health care, distribution of death benefits; terms of specific plan documents; collective bargaining agreement (CBA)
Benefits plan administrators and practitioners ought to check the specifics in these two cases:
- Kennedy v. Plan Administrator for DuPont Savings and Investment Plan, et al., No. 07-636, U.S. Supreme Court (January 26, 2009) - briefed earlier in this database, and
- Winnett v. Caterpillar, Inc.,  No. 07-6275 (6th Cir., 1/27/09); 2009 U.S. App. LEXIS 1881; 2009 FED App. 0027P (6th Cir.) [enhanced lexis.com version]
Title VII: untimely claim barred, discharge notice not bluff
Illustrative; not controlling law. The employee's discrimination claim was barred because he did not file his discrimination claim within the mandatory time period. His contention that he thought his employer's discharge notice was a bluff to convince him to change his religious position on evolution was rejected. The time begins to fun from the date of the adverse employment action was communicated to him, not when he finally believed it. Four termination notices had been sent in the month before his date of discharge. Abraham v Woods Hole Oceanographic Inst., No .08-1655 (1st Cir., 1/22/09); 2009 U.S. App. LEXIS 1146; Internet: http://www.morelaw.com/verdicts/case.asp?n=08-1655&s=MA&d=38806 [enhanced lexis.com version]. 
Title VII: Ellerth/Faragher affirmative defense, failure to report alleged harassment
Illustrative; not controlling law. However, this is a close case and should be read for details. The claimant did not report her sexual harassment claim to the company she knew the harasser, a human resources manager, was close friends with the director of human resources and they often went out drinking together. The company policy stated:
Two provisions of AEELA's sexual harassment policy are relevant to this appeal. Section 3.2 of the policy states: "An employee who feels he has been sexually harassed at work in any way, should present his complaint to the Human Resources Department. If the alleged harasser should be this person, or anyone related or close to him, then the complaint must be presented directly to the Association's Executive Director." Section 3.3 of the policy states: "It is the responsibility of any employee who witnesses a sexual harassment act, or if any other employee has complained of being a victim of sexual harassment, to immediately inform the appropriate official."
This is a somewhat typical example of providing alternative routes of reporting, but the courts decided to give the claimant a chance before a jury with her allegations because she contended all of the persons to whom she would have reported were all friends of the alleged harasser and she feared the consequences of reporting according to policy. If there is a valid reason for failure to report, the claim is reporting requirement of Ellerth/Faragher does not apply. Monteagudo v. Asociación de Empleados del Estado Libre Asociado de Puerto Rico, No. 07-2341 (1st. Cir., 1/26/09); 2009 U.S. App. LEXIS 1282; Internet: http://www.ca1.uscourts.gov/cgi-bin/getopn.pl?OPINION=07-2341P.01A [enhanced lexis.com version]. 
Retaliation: internal investigation of inappropriate behavior, coworker answering question, "opposition clause", "protected activity"
Controlling law. This case expands the law for employees suing for retaliation - "protected activity" now applies to the investigatory stage even if no formal EEOC charging document results. Activity in opposition to illegal discrimination, or activity in support of an employee subjected to illegal discrimination, will now be protected from retaliation. Were it otherwise, essential witnesses might never come forward to testify because they might be doing so at their own peril, and prohibited behavior might not be stopped or otherwise acted upon.
To better understand this case, a look backward is helpful. Ellerth, Faragher and other cases set up the requirements for employers to train employers and employees in their rights and responsibilities in defining and preventing illegal discrimination, providing methods and means for reporting and investigating it, and so on, and then providing defenses to employers if that is done properly. Title VII and other anti-discrimination acts provide protection against for employees who either oppose discrimination or for employees support the efforts of such employees. One problem with defining "protected activity" is that some federal courts ruled that protection extended to all phases of investigating and prosecuting a discrimination claim but others limited protection to only the prosecution stage. Limiting protection created a possible hazard of retaliation against employees who participated in an investigation that did not result in an EEOC formal charge and possible resulting litigation. This Crawford case cures that problem by ruling that protection against retaliation extends to all aspects of anti-discrimination activity.
Crawford v. Metropolitan Government of Nashville and Davidson County, Tennessee, No. 06-1595, ____ U.S. ____, U.S.S.C. 1/26/09); 2009 U.S. LEXIS 870 [enhanced lexis.com version]. 
An employee answering a question during an employer's initial internal investigation about a fellow employee's improper conduct concerning a sexual harassment allegation is engaging in "protected activity" under Title VII of the Civil Rights Act even though no formal discrimination charges were filed.
The female employee was questioned during an internal investigation about whether she had  witnessed another employee engage in "inappropriate behavior". Though the witness had not complained about his behavior, she testified several incidents of misconduct by the alleged harasser. Subsequently, the employer took no action against the alleged perpetrator, but fired the witness. The federal trial court and appellate court dismissed her claim of protected activity on the grounds that she was protected only if she was opposing prohibited activity in an EEOC or subsequent proceeding. She appealed to the United States Supreme court, which ruled in her favor.
The employer had argued that if employees such as this witness are covered under Title VII's anti-retaliation provision, employers will be unlikely to conduct internal investigations. Rejecting that theory, the justices found that argument "unconvincing," and that employers already have "a strong inducement to ferret out and put a stop to any discriminatory activity in their operations as a way to break the circuit of imputed liability."
Justice Souter wrote about contentions of the employer and the lower courts that . . .

. . . if retaliation is an easy charge when things go bad for an employee who responded to enquiries, employers will avoid the headache by refusing to raise questions about possible discrimination.
The argument is unconvincing, for we think it underestimates the incentive to enquire that follows from our decisions in Burlington Industries, Inc. v. Ellerth, 524 U.S. 742, 118 S. Ct. 2257, 141 L. Ed. 2d 633 (1998), and Faragher v. Boca Raton, 524 U.S. 775, 118 S. Ct. 2275, 141 L. Ed. 2d 662 (1998). Ellerth and Faragher hold "[a]n employer . . . subject to vicarious liability to a victimized employee for an actionable hostile environment created by a supervisor with . . . authority over the employee." Ellerth, supra, at 765, 118 S. Ct. 2257, 141 L. Ed. 2d 633; Faragher, supra, at 807, 118 S. Ct. 2275, 141 L. Ed. 2d 662. Although there is no affirmative defense if the hostile environment "culminates in a tangible employment action" against the employee, Ellerth, 524 U.S., at 765, 118 S. Ct. 2257, 141 L. Ed. 2d 633, an employer does have a defense "[w]hen no tangible employment action is taken" if it "exercised reasonable * * * care to prevent and correct promptly any" discriminatory conduct and "the plaintiff employee unreasonably failed to take advantage of any preventive or corrective opportunities provided by the employer or to avoid harm otherwise," ibid. Employers are thus subject to a strong inducement to ferret out and put a stop to any discriminatory activity in their operations as a way to break the circuit of imputed liability. Ibid.; see also Brief for Petitioner 24-28, and nn. 31-35 (citing studies demonstrating that Ellerth and Faragher have prompted many employers to adopt or strengthen procedures for investigating, preventing, and correcting discriminatory conduct). The possibility that an employer might someday want to fire someone who might charge discrimination traceable to an internal investigation does not strike us as likely to diminish the attraction of an Ellerth-Faragher affirmative defense.

Thus, this case is headed back to trial court for further proceeding on the discharged employee's claim of retaliation against her for engaging in protected activity.
ERISA: conflict between benefit plan document and divorce decree
Controlling law. ERISA requires plan administrators to carry out the terms of the plan document because the terms of that document control administration of the benefits, not a divorce decree (other than a properly-drafted qualified domestic relations order - "QDRO"). Benefits administrators need to follow the ruling in this case and ought to discuss it with qualified, experienced counsel. Kennedy v. Plan Administrator for the DuPont Savings & Investment Plan, No. 07-636, ____ U.S. ____, (USSC, 1/26/09); 2009 U.S. LEXIS 869; Internet: http://supct.law.cornell.edu/supct/html/07-636.ZS.html [enhanced lexis.com version]. 
Title VII: gender discrimination, sex, hostile work environment; adverse employment action essential; disparate impact; intake questionnaire, charging documents; retaliation
Controlling law, but unpublished opinion [see citation note below]. Though many issues were involved in this case, the key concept for most of us is that individual employees cannot use a "pattern and practice" legal theory of sexual discrimination for claims that are otherwise barred by the 300-day filing limitation; that theory is limited to use in class action lawsuits and suites filed by the government, and this is the majority rule in the federal appellate districts. This opinion probably is mostly of interest to attorneys.
Semsroth v. City of Wichita, No. 07-3155 (10th Cir., 12/22/08); 2008 U.S. App. LEXIS 25914; Internet: http://www.ca10.uscourts.gov/opinions/07/07-3155.pdf. [enhanced lexis.com version] [Note: please refer to Federal Rules of Appellate Procedure Rule 32.1 governing the citation to unpublished opinions]
Greta Semsroth; Kim Warehime; and Sara Voyles, female police officers, filed a class action lawsuit on behalf of themselves and all others similarly situated employees of the Wichita police department. Download and read the opinion from the Internet for the extensive details of this complex case in which the cases of Warehime and Voyles were dismissed for a variety of reasons, and Semsroth was allowed to go to trial on her retaliation and hostile work environment allegations.
Important items in this case:
- Individual employees cannot use a "pattern and practice" legal theory of sexual discrimination for claims that are otherwise barred by the 300-day filing limitation. 
- An EEOC intake questionnaire containing factual information and no request for action or relief by the EEOC is not sufficient to satisfy the filing requirement of the 300-day limit; usually that requires a charging document.
- An adverse employment action must have occurred and have been stated in a proper EEOC document.
- Claimants must exhaust their administrative remedies before they can file a court action; the EEOC is a "gatekeeper" for access to court and must be adequately notified of the alleged discriminatory acts and relief sought so that it can evaluate the case to see if is it sufficient to proceed, and if so, attempt resolution before judicial proceedings.
- Semsroth had sufficient evidence to present retaliation and hostile work environment severe and pervasive behavior claims to a jury claims to a jury.
Fiduciary duty: beach of duty, negligence, malpractice, breach of contract, and promissory estoppel; workers' compensation
Controlling law. A "fiduciary duty" is a legal concept involving trust, competence, prudence a high level of responsibility when taking on an obligation to act for someone.  "Promissory estoppel" in a case such as this means, in simple terms, "you said you'd do it," "I reasonably relied on that", "you didn't do it", "I was damaged because you didn't", and "you are stopped from denying it and are liable".
DerKevorkian v. Lionbridge Technologies, Inc., Nos. 07-1125 and 07-1149 (10th Cir., 12/3/08); 2008 U.S. App. LEXIS 24566; Internet: http://ca10.washburnlaw.edu/cases/2008/12/07-1125.pdf [enhanced lexis.com version]
Lionbridge bought the language translation service that employed DerKevorkian, an at-will employee working as a French language translator here in the country on an H-1B visa, which is valid for three years and must be kept  current and accurate. Those visas are valid for three years and must be renewed. Lionbridge had a program that undertook to assist and support employees in the process of applying for and renewing "green cards" that allowed lawful status as a permanent resident in the USA. Employees participating in the program had to agree to work for the company for at least two years after receiving a green card, and the company had retained an attorney to handle and assist in the necessary procedures. Salary and classification matters had to be coordinated with the Colorado Department of Labor. CDOL had erroneously classified DerKevorkian's duties and salary, and corrections were estimated at about $10,000. The employer and its attorney decided to wait for the USDOL to issue new national prevailing wage guidelines, but the guidelines issued in August 2006 were not helpful to correct the problems. A month later her employer met and suggested that she accept a demotion (but no reduction in pay) to work as a translator. She refused because she was concerned that  it might adversely affect her career and limit her to only translation work. Other suggestions were refused by her employer because it thought they were illegal or impractical.
Her H-1B visa expired, she resigned, left the country, and was subsequently treated for anxiety and depression. In state court, her negligence and malpractice claims were dismissed. When her case was removed to federal trial court on the motion of her attorney, the jury awarded her damage of $221,433 for economic damages and $366,250 for emotional distress damages.
Her employer appealed to the 10th Circuit Court of Appeals:
Emotional distress:
Her employer argued that this claim was barred a personal injury claim because workers' compensation laws bar such claims and limit them to recovery under state workers' compensation laws. Rejecting that argument, the appellate court found that her emotional distress did not arise out of and in the course and scope of her employment [also the law in NM], but rather because of the separate agreement by the employer undertaking to assist her with her green card application.
Fiduciary duty:
Further, the appellate court found that her employer had assumed a fiduciary duty to assist and support her in her green card application and that she had relied on that undertaking and her employer's experience and expertise. However, the appellate court also found that she had a duty to cooperate with her employer when difficulties arose and that she had a duty to mitigate [lessen] her damages accepting the position offered at the same salary. This issue was remanded [returned] to the federal trial court for a jury to consider her "duty to compromise" and what damage might appropriately found by the jury with that in mind.
Unions: charges assessable to non-members
Controlling law. Non-union members may be charged for union efforts that benefit all employees. A union representing Maine state employees was allowed to charge non-members for expenses incurred by the parent union for a favorable litigation result in a national effort (also described as "extra-local").
 Locke v Karass, No. 07-610, (USSC, 1/21/09); 2009 U.S. LEXIS 590; Internet: http://www.supremecourtus.gov/opinions/08pdf/07-610.pdf [enhanced lexis.com version]. See the case of Davenport v. Washington Education Association briefed earlier in this database for another example of this legal doctrine.
The United States Supreme Court held that First Amendment to the United States Constitution permits such charges if:
1) the subject matter of the litigation would be chargeable to nonmembers if the litigation were local, i.e., it was appropriately related to collective bargaining rather than political activities, and
2) the charge was of a nature that the contributing local branch of the union could reasonably expect that other locals would contribute into the national pool for such costs. Quoting from a portion of the Court's introductory paragraph:

The collective-bargaining agreement between Maine and respondent local union, the exclusive bargaining agent for certain state employees, requires nonmember employees represented by the union to pay the local a "service fee" equal to the portion of union dues related to ordinary representational activities, e.g., collective bargaining or contract administration activities. That fee does not include nonchargeable union activities such as political, public relations, or lobbying activities. The fee includes a charge that represents the "affiliation fee" the local pays to the national union. But, it covers only the part of the affiliation fee that helps to pay for the national's own chargeable activities, which include some litigation activities that directly benefit other locals or the national itself, rather than respondent local.

Alcohol testing: random, refusal, employee not in "safety sensitive" position at the time
Illustrative; not controlling law: A mandatory test must be based on a valid business purpose. Thus, the adverse employment action against a pilot on leave for hypertension and not in a "safety sensitive" position was reversed. The employee had previously tested positive for alcohol on a day he was schedule to fly may have been suspected of having a drinking problem, but the appellate court found that was irrelevant when he was on leave. Prudence would suggest that a suspicious employer might need to approach a situation like this in a different way. Read this case if you have a similar situation. Continental Airlines, Inc. v. ALPA, No. 07-20835 (5th Cir., 1/13/09); 2009 U.S. App. LEXIS 576; Internet: http://www.ca5.uscourts.gov/opinions/pub/07/07-20835-CV0.wpd.pdf [enhanced lexis.com version].
Title VII: racial bias, opportunities for experience, poor qualifications; untimely filing, claim barred, "discrete acts"
Illustrative; not controlling law: Claims based on "discrete" [i.e., specific, standing alone, individual, etc.] acts will be barred as untimely filed if they occurred outside of the time period for filing such a claim even though they may be related. An African-American employee not selected for a position claimed discrimination because other applicants were more qualified because they had been provided training and other opportunities denied to the African-American applicant. It may well strike you that case resembles Ledbetter v Goodyear Tire & Rubber Co., which held that her claims for back pay were barred because each paycheck was a discrete act and she was limited to acts of alleged discrimination that fell within the statutory filing period. Legislation is working its way through Congress to "fix" the I problem, but it may not apply to a situation such as this. Be sure to discuss this with the company's employment law attorney if the Ledbetter legislation passes and is signed by the President; there may be a question of how broadly that legislation may apply. Jackson v. City of Chicago, No. 07-3772 (7th Cir., 1/13/09); 2009 U.S. App. LEXIS 411 [enhanced lexis.com version]; Internet: http://www.plol.org/Pages/Login.aspx?ReturnUrl=%2fPages%2fSecure%2fDocument.aspx%3fd%3dLBnP4eV%252fZPMt3nZcMAXNUA%253d%253d%26l%3dCases%26rp%3d15&d=LBnP4eV%2fZPMt3nZcMAXNUA%3d%3d&l=Cases&rp=15.
Title VII: punitive damages, 1:1 ratio 
Illustrative; not controlling law: Ratios for punitive damages have been narrowing since several years ago when guidelines were announced by the U.S. Supreme Court in State Farm Mut. Auto Ins. Co. v. Campbell, 538 U.S. 408 (2003), basically a limit of about 10:1.At times a low limit of 1:1 may apply when the compensatory damages are very high, $16.6 in this case. Jurinko v. Medical Protective Co. Nos. 06-3519 & 06-3666 (3rd Cir., 12/2408); 2008 U.S. App. LEXIS 27016 [enhanced lexis.com version]; Internet: http://www.ca3.uscourts.gov/opinarch/063519np.pdf.
Title VII: religion, 9/11, anti-Muslim comments; adverse employment action decision, direct evidence, "convincing mosaic" of evidence
Illustrative; not controlling law. Even though a comment by a law firm partner was not that of one deciding on termination, it was held to be admissible evidence of a pervasive atmosphere in the office. A law firm partner's comments after the 9/11 attack that "those people don't belong here" created a "convincing mosaic" of direct evidence of illegal discrimination. This plus additional evidence provided a sufficient basis supporting the associate's discrimination claim. Hasan v. Foley & Lardner LLP, No. 07-3025 (7th Cir., 12/11/08); 2008 U.S. App. LEXIS 25848 [enhanced lexis.com version];. 
Internet: http://online.wsj.com/public/resources/documents/foleylardner.pdf.
FLSA: store managers performing mostly non-exempt duties
Illustrative; not controlling law. At stake was millions of dollars in overtime wages for 1,400 store managers who had routinely worked 60 to 70 hours a week. Evidence and testimony showed they had  worked 80-90% of the time performing non-exempt work, such as  stocking shelves, running registers, unloading trucks, cleaning parking lots, floors and bathrooms, and that they had little discretionary authority or power because most decisions were made by district managers. Morgan v. Family Dollar Stores, Inc., No. 07-12398 (11th Cir., 12/16/08); 2008 U.S. App. LEXIS 25187; 21 Fla. L. Weekly Fed. C 1304; Internet: http://www.plol.org/Pages/Login.aspx?d=u77xt3zdKy4YMcwM9DDUOQ%3d%3d&l=Cases [enhanced lexis.com version]. 
FMLA: hives, intermittent leave, call-in required for each day on extended leave, company policy, collective bargaining agreement
Illustrative; not controlling law. Company policy required an employee on indefinite sick leave to call in each day to report an absence, and the CBA stated that an absence of three consecutive days without notice is considered a resignation from employment. These requirements applied to all employees irrespective of what kind of leave it might be. Melondy Bacon, janitor, suffered from hives resulting from chemical exposure in her work, and she qualified for intermittent FMLA leave for that chronic skin condition. Though Bacon's general physician was unable to specify the duration of treatment for each episode, she estimated allergy treatments of once a month with a period of 24 hours for recovery. Bacon advised her supervisor that she would be on extended leave until she could get an appointment with an allergist. During the following month she called in each day advising that she had not yet seen an allergist, and her absences were recorded as FMLA leave. Shortly after that period she stopped calling in, her explanation being that her failure to continue calling in came after she "received information on the federal guidelines for FMLA which did not require any call ins." Summary judgment in favor of the employer was granted by the trial court and affirmed by the appellate court: it is not an interference with FMLA rights if the employer can prove it would have made the same decision had the employee not exercised FMLA rights. In this case the company policy and the CBA allowed the employer to take the adverse employment action because it could have done so against any employee, FMLA leave or not. Bacon v. Hennepin County Medical Center, No. 08-1168, No. 08-1237 (8th Cir., 12/22/08); 2008 U.S. App. LEXIS 26101[enhanced lexis.com version]; Internet, The Public Library of Law:  http://www.plol.org/Pages/Login.aspx?d=wFsjjbDOF2ax%2fP%2broCW%2fFA%3d%3d&l=Cases. [Note: Department of Labor Opinion Letter FMLA2009-1A dated January 6, 2009, states that under its new FMLA regulations, employers can require employees requesting FMLA leave to follow the employer's normal procedures for calling to advise that they will be off work.]
ADEA: pretext unproven, elaboration on initial justification
Controlling law: Adding to an explanation for a termination is generally not a good idea. However, in this case elaborations on the initial explanation added specific details rather than different or inconsistent reasons, which is a narrow distinction. It is better to have proper documentation prepared as a problem situation develops in order to provide all of the pertinent details as soon as a discrimination claim requires a response. Unfortunately, that is not always possible.
Ramsey v. Labette Medical Center, No. 07-3357 (10th Cir., 10/23/08); 2008 U.S APP. LEXIS 22209; 104 Fair Empl. Prac. Cas. (BNA) 1283[enhanced lexis.com version]; Internet: http://ca10.washburnlaw.edu/cases/2008/10/07-6231.pdf
Read the case for details that are more useful in their entirety than in briefed form. These points made by the appellate court are of general interest, though.
- It refused the employee's request to analyze whether the hospital's business decisions were wise, fair or correct because "the relevant inquiry is whether the employer honestly believed its reasons and acted in good faith upon them."
- As often has been stated by the courts: "We consider the facts as they appeared to the person making the decision, and we do not second-guess the employer's decision even if it seems in hindsight that the action taken constitutes poor business judgment."
Title VII: pretext unproven, dominant reason for discharge unrefuted, attempts to refute collateral reasons essentially irrelevant
Controlling law: Misappropriation of company assets was in and of itself sufficient reason for discharging this manager, and his failure to refute the dominant reason for his termination caused his pretext claim to fail [Note: See the recent brief in this database of Dennis v. Osram Sylvania for details of requirements for proving a pretext claim]. His attacks on other reasons could not overcome the employer's dominant valid business reason for firing him. So, consider this: if an employer has one dominant reason for terminating and employee, the better business practice would be to clearly state that is the primary reason for the adverse employment action. As to other possible reasons, better practice would also be to ensure that if they are also stated as reasons they can be supported with solidly documented facts.
Cooper v. Wal-Mart Stores, Inc., No. 07-2290 (10th Cir., 10/16/08); 2008 U.S. App. LEXIS 22192 [enhanced lexis.com version]; Notice: Please refer to Federal Rules of Appellate Procedure Rule 32.1 governing the citation to unpublished opinions. 
[Note: Recently Walmart switched to this version of its name, dropping the hyphen or star, plus no longer capitalizing the letter "m".]
Kenneth Cooper, African-American store manager in Silver City had accumulated a number of complaint of inappropriate action, but he dominant reason for his discharge was actions during a business trip to Wal-Mart's distribution center in Buckeye, AZ. Following the business in Buckeye (west of Phoenix), Cooper and some others stopped over in Tucson for a day and night of shopping and other personal reasons. Cooper charged Walmart for the room and extra meals in Tucson for himself and wife and allowed those also making that stop to claim eight hours on their timesheet for that day. That violation of public policy was the dominant reason for his discharge.
Investigation by the employer of allegations of:
- Favoritism and inappropriate relationship with a female department manager:
   - $250 in gift cards,
   - visited her home several times, 
   - items placed on layaway in her name, and 
   - pay raises substantially greater than other managers.
- Employees threatened with retaliation if they reported him to his supervisors.
- Sexually suggestive remarks during store meetings.
- Demoting an employee contrary to Walmart's disciplinary process.
- Presents of $25 gift cards to employees for dancing with him at a company party.
Walmart's dominant reason for firing him was misappropriation of company funds and assets, which was its valid business reason, and he did not refute that. Rather, he attacked other allegations against him, which failed. The appellate court stated that "if the employer offers one reason, which, standing alone, would have caused it to terminate the [employee's employment], then debunking the employer's other reasons will not" save the employee's case.
ADA: perfume, scents, chemical sensitivity; reasonable accommodation, inadequate interactive process; interactive dialog
Illustrative; not controlling law. The employee suffered from chemical sensitivity, such as perfume, air freshener, potpourri and other scents, and other scented objects, which resulted in migraine headaches, nausea, coughing, rhinitis, voice loss, scratchy throat, and chest tightness. A coworker favored scents, and that bothered the employee. Complaint to her supervisor and union, the coworker temporarily stopped using scents, but then reverted to using them, and that resulted in symptoms continuing so that the employee often used FMLA leave and sick days. Her October 2006 EEOC charge was dismissed on April 2007, and she then suggested a policy of limiting scents in the workplace. Support by her supervisor and department manager was rejected by HR, as was one limited to the department. HR took no further steps to explore accommodation. Relocation and separation of the employee and the scent-user was discussed but no action resulted. The trial court found that was undisputable that she was a qualified individual and that the employer was required to accommodate her if she had a disability. Further the court stated that the employer had a duty to an individual cover by the ADA to participate in good faith in an interactive process to determine a reasonable accommodation. The trial judge found that the employer may not have adequately complied with the duty of interactive pursuit of attempting to determine if she could be reasonably accommodated and that a jury should decide that issue. McBride v. City of Detroit, No. 07-12794 (E.D. Mich., 11/25/08); No. 07-12794, Jackson Lewis Internet article with details: http://www.jacksonlewis.com/legalupdates/article.cfm?aid=1593 [enhanced lexis.com version]
Title VII: reduction in force (RIF) termination, alleged retaliation, no causal connection, poor performance documented, no pretext
Illustrative, not controlling law. Full and objective documentation of performance deficiencies is critically important, and in this case solid documentation helped to defeat the employee's retaliation claim.
As you will recall, evidence of retaliation has a three-part test:
1) Proof by the complaining employee of a prima facie case:
    a) that the employee engaged in an activity protected by an anti-discrimination statute,
    b) that the employee suffered an adverse employment action, and
    c) that a causal connection can be proved between 1)a) and 1)b).
2) If the prima facie case is made, then the employer must show a credible legitimate business reason for the adverse employment action.
3) Then the employee must prove that the reason shown by the employer is not credible and is actually a pretext for the retaliation.
Richard Dennis worked for Osram Sylvania in its human resources department from August 1995 until March 2004 representing the company at recruiting job fairs and assisting in its intern program.
What made this case complicated for the employer was that two separate human resources claims were going on in close temporal proximity.
- On February 5, 2004, he testified in a case against the employer in which a female employee alleged sexual harassment by one of her coworkers.
- The day after, an investigation began into a complaint filed by an unsuccessful male employment applicant who alleged Dennis had engaged in "inappropriate and unprofessional" conduct that included references to the applicant's personal problems and then sharing details of those problems with a company supervisor. A meeting was held with an Osram in-house attorney and Dennis's supervisors at which it was decided to place a written warning in Dennis's personnel file. Dennis refused to sign a statement to that effect because he viewed this as retaliation against him for testifying in the sexual discrimination deposition. However, his supervisor had no knowledge of that participation in the female employee's discrimination case at the time his supervisor took action against him for the complaint by the unsuccessful job applicant.
Also in progress was a reduction in force by the company. Dennis was terminated as part of the RIF based on the reason that his performance was "severely weakened" by the complaint by the applicant, which necessitated having to chose in the RIF situation between Dennis and another employee that the supervisor considered to be a "high achieving human resources manager."
Dennis filed a complaint under the New Hampshire state anti-discrimination law that was removed to federal trial court and eventually dismissed by summary judgment. The appellate court affirmed the summary judgment, ruling that:
- Dennis had not met his burden of proof for 1)c) of his prima facie case because he was unable to connect his protected deposition testimony to his subsequent termination - the individuals responsible for his termination "knew nothing about the [prior] deposition" at the time they decided to take the adverse employment action against him. [Note: It is what the decision-maker(s) knew at the time of decision, not what might have been learned later.]
- Alternatively, the appellate court concluded that even if he had successfully established a prima facie case of retaliation, his employer had sufficient documentary evidence of legitimate reasons (prior poor performance) for his termination in the RIF, and Dennis failed to show those reasons were a pretext for retaliation.
Dennis v. Osram Sylvania, No. 07-2670 (1st Cir., 12/10/08); 2008 U.S. App. LEXIS 25255; Internet: http://www.ca1.uscourts.gov/cgi-bin/getopn.pl?OPINION=07-2670P.01A [enhanced lexis.com version]. 
ADA: retired employee, right to sue (standing)
Illustrative; not controlling law. Does a retired employee have a right (courts describe that as "standing") to sue if that person no longer "holds" or "desires" a position with the employer? Our 10th Circuit Court of Appeals has not ruled on that issue. Federal appellate courts in the 6th, 7th, and 9th circuits have ruled such person have no standing to sue under the ADA, and the 2nd and 3rd circuits have ruled that they do. The plaintiffs in this case had left their employment and taken disability benefits from the company. When they accepted SSDI (Social Security disability benefits) the company reduced its disability benefits payments accordingly, as it was allowed to do under its written disability benefit plan. In deciding against these plaintiffs, the 6th Circuit Court of appeals relied on the definition in the ADA of a "qualified individual" as one that "can perform" in a position either held or desired by that person. It found that the ADA use of verbs in the present tense in defining "qualified individual" was determinative and held that the Act covered only current employees. Because the plaintiffs neither held nor desired a position, they were not entitled to sue under the ADA. McKnight, et al. v. General Motors Corp., No. 07-1479 (6th Cir. Dec. 4, 2008); 2008 U.S. App. LEXIS 24373; 2008 FED App. 0438P (6th Cir.); Internet: http://www.ca6.uscourts.gov/opinions.pdf/08a0432p-06.pdf [enhanced lexis.com version].
NLRB: duty to bargain, changes in terms and conditions of employment, drug and alcohol testing
Controlling law. Employers bound by union contracts have a duty to bargain with the union if there is to be a substantial change in the terms and conditions of employment, and drug and alcohol testing is one such kind of term and condition. An employer may not unilaterally change such a term in either content or application without notifying the union of a proposed change so that the union can have the opportunity to bargain about that change. Failure to do so can result in an unfair labor practice (ULP) claim. In this case the employer's policy required employees to submit to drug and/or alcohol testing when: (1) they were involved in any on-the-job accident where the employee was injured and required medical attention; (2) they were involved in any on-the-job accident involving equipment, machinery or motorized vehicles; or (3) their conduct raised suspicion of being under the influence of drugs or alcohol. In this case there was a problem with testing for drugs and alcohol in worker's compensation cases involving cumulative trauma (hearing loss, bodily injury form repetitive stress, etc.), and also decisions made by a company employee ("a loss control manager") without a medical degree. Because the company essentially changed its policy about and application of its rules and had not given the union the opportunity to bargain those terms and conditions of employment, the NLRB ruled that the company had to submit to arbitration with the union to come to a new agreement about that new policy application and practice. Union-Tribune Pub. Co., 353 NLRB No. 2 (2008); Internet: http://www.nlrb.gov/shared_files/Board%20Decisions/353/v3532.pdf [enhanced lexis.com version].
FLSA: overtime violations; third-party payroll manager, owners should have known
Illustrative; not controlling law. A doctrine in the legal system of "knew or should have known" applies to many situations, and it did in this overtime pay case. Both the trial court and the appellate court ruled that the owners were sophisticated business people who should have known that their employees were not being paid for working over time in one or more of their fast-food outlets. Though the owners pleaded lack of knowledge and good faith reliance on a third-party payroll manager, that defense was rejected because they should have known of the violations, and delegating payroll functions to a third party did not in this case qualify the owners for the FLSA good faith exception to liability. [Note: Part of taking care of business is paying attention to business]. Chao v. Barbeque Ventures, No. 08-1284, (11/22/08); 2008 U.S. App. LEXIS 24674; Internet: http://www.ca8.uscourts.gov/opndir/08/11/081284P.pdf [enhanced lexis.com version].
Benefits: reduction, arbitration, union, retirees, current employees
Illustrative; not controlling law. The employer was compelled to arbitrate a union's claim of an unfair labor practice (ULP) based on an allegation that the company violated a collective bargaining agreement (CBA) by reducing retiree benefits. When the company informed the union that changes to its medical benefits plan would affect both retirees and current employees, the union requested arbitration before the company made the change. In response, the company cited cases stating a rule barring such arbitration if the union had not obtained consent of the affected retirees. However, the appellate court rejected that defense, reasoning that such a rule ignores that retiree benefits changes might also affect current employees still covered by an existing CBA. International Brotherhood of Electrical Workers, AFL-CIO Local 1245 v. Citizens Telecommunications Co., No. 06-16189 (9th 12/5/08); 2008 U.S. App. LEXIS 24640; Internet: http://www.ca9.uscourts.gov/coa/newopinions.nsf/88D2D5D5730CAD3F882575160004319B/$file/0616189.pdf?openelement [enhanced lexis.com version].
Title VII: reverse discrimination, pretext, speculative evidence
Illustrative; not controlling law. Plaintiff worked for about five years as an administrative assistant in the Office of the Dean of the Engineering College and during that time had received positive performance evaluations. When a new dean arrived plaintiff was transferred to another department of the university, the college's Outreach Coordinator. Her pay and status remained the same, but her workload increased when another employee left on maternity leave and she had to assume that person's duties in addition to her own. After expressing concern about that problem, her superior assumed the additional duties. When first evaluated in her new position, she was rated as unsatisfactory by her new manager, though evaluations by others and other input rated her as satisfactory and also noted the lack of a job description and poor feedback to her so that she could correct perceived deficiencies. Unfortunately, subsequent performance evaluations by her manager continued to rate her as unsatisfactory. Her employment ended and she was replaced by a Hispanic woman.
She filed discrimination claims, including reverse discrimination. The issue here was whether her termination was because of Title VII prohibited factors or for other reasons not protected by anti-discrimination laws [Note: perhaps academic politics or favoritism]. Apparently it was for other reasons: both the trial court and the appellate court rejected her claims because her evidence of unlawful discrimination was speculative and insufficient. She had contended that:
- the Engineering Department's staff was exclusively white and a new dean would want to diversify;
- the individuals who made the final decision not to renew her contract were themselves minorities; and,
- the University employed its affirmative action guidelines in making its decision to hire the Hispanic administrative assistant.
Hunter v. Rowan University, No. 07-2300 (3rd Cir., 11/12/08); 2008 U.S. App. LEXIS 23423[enhanced lexis.com version].
Title VII: failure to hire, discrimination, insufficient evidence
Illustrative; not controlling law. The applicant for a state trooper position had been found initially qualified after a background check, but about eight months after he was hired the employer determined another background check was necessary because of errors and omissions on his application form and poor character reviews by his relatives and former employer. Summary judgment in favor of the employer was affirmed on appeal because it was found that the employer had a valid business reason (rather than a discriminatory one) for terminating him. Further, when opposing a motion for summary judgment, a party (in this case, the plaintiff) "may not solely rely on his own allegations" but must presenting evidence to rebut the State's (the employer) evidence, which would have been, for example, "such as an affidavit… from any of the references" mentioned in the State's report that it relied on in making the decision not to hire him. Gaston v. New Jersey, No. 08-1831 (3d Cir., October 30, 2008); 2008 U.S. App. LEXIS 23576; Internet, [Note: But listed as "not to be published as authority", so read it only for its reasoning.]: http://op.bna.com/eg.nsf/id/pdon-7l6n2w/$File/gaston.pdf [enhanced lexis.com version].
FMLA: leave eligibility, "for the intended purpose of the leave", fraud, honest suspicion, investigation, interference with leave
Illustrative; not controlling law. The employer honestly suspected the employee's use of intermittent medical leave on some occasions was not actually for her migraine headaches. FMLA leave must be "for the intended purpose of the leave". The private investigator hired by her employer to check on whether her leave may be used for fraudulent purposes confirmed she had been absent from work because she mowing lawns for her husband's lawn-mowing service. Fired for making fraudulent FMLA leave claims, she sued on a claim of interference with FMLA leave rights and lost. Such investigation conducted on an honest belief of misuse of FMLA leave is not interference prohibited by the act because it revealed she was not using leave for which the FMLA was intended. Vail v. Raybestos Products Company, No. 07-3621, 533 F.3d 904 (7th Cir., 7/21/08); 2008 U.S. App. LEXIS 15384; 184 L.R.R.M. 2718; 156 Lab. Cas. (CCH) P35,457; 13 Wage & Hour Cas. 2d (BNA) 1537; Internet from the Public Library of Law: http://www.plol.org/Pages/Login.aspx?ReturnUrl=%2fPages%2fSecure%2fDocument.aspx%3fd%3dakoJNPXuLNsrpofURmSUgQ%253D%253D%26l%3dCases%26rp%3d4&d=akoJNPXuLNsrpofURmSUgQ%3D%3D&l=Cases&rp=4. [Warning: Consult with legal counsel or an experience, qualified human resources expert before proceeding with such a course of action.] [enhanced lexis.com version]
Title VII: national origin, hostile work environment, supervisor, definition
Illustrative; not controlling law. Who is deemed to be a supervisor in order for an employer to be strictly liable for a hostile work environment? An employee who merely has the authority to oversee an individual's work performance is not necessarily a supervisor for purposes of supporting a hostile work environment claim. Under Title VII, a supervisor must have the authority to "directly affect the terms and conditions of the plaintiff's employment," which would include the power to hire, fire, promote, or demote. Because the employee about whom hostile work environment (racist comments and treatment) claim was made did not have that authority, he thus was not a supervisor for the purposes of strict liability of the company for creating a hostile work environment. And if such a person is not a supervisor and if an employer neither does not know nor should not have known of a hostile work environment between coworkers, then it may not liable. Further, in this case the worker was validly discharged for substandard performance. Andonissamy v. Hewlett-Packard Company, Nos. 07-2387 and 07-2390 (7th Cir., 11/7/08); 2008 U.S. App. LEXIS 23711; 104 Fair Empl. Prac. Cas. (BNA) 1253; 14 Wage & Hour Cas. 2d (BNA) 328; Internet for the Public Library of Law: http://www.plol.org/Pages/Login.aspx?d=44wIeKWnSguzDLaAdUDQvQ%3d%3d&l=Cases. [enhanced lexis.com version] [Warning: Consult with legal counsel or an experience, qualified human resources expert about this kind of situation.] 
Title VII: Hostile work environment, evidence of harassment of other workers but not witnessed by claimant
Illustrative; not controlling law. Though some offensive conduct and language were not experienced by the claimant, evidence of or testimony about it should have been admitted into evidence at trial as demonstrating the atmosphere in the workplace: "Hostile conduct directed toward a plaintiff that might of itself be interpreted as isolated or unrelated to gender might look different in light of evidence that a number of women experienced similar treatment". It tends to add credence to her claim, or show harassment she believed was pervasive, or otherwise support her claim of a hostile workplace based on her gender. Ziskie v. Mineta, No. 06-2060 (6th Cir., 1/14/08); 2008 U.S. App. LEXIS 23702; Internet: http://pacer.ca4.uscourts.gov/opinion.pdf/062060.P.pdf [enhanced lexis.com version].
Title VII: prior sexual harassment claim, separate adverse employment action, subsequent retaliation; McDonnell Douglas, pretext
Illustrative; not controlling law. Claimant succeeded on gaining a jury trial based on the following factors:
- previously reported sexual harassment on the employer's helpline,
- on the day of firing:
   - told to by supervisor her the charges she brought were wrong and were costing the company,
   - told her to hand him the store "keys and walk away and save us this embarrassment",
- she presented evidence that retaliatory conduct had increased up to that time (finding fault with her performance in an apparent attempt to set her up for termination and told she would never survive the performance improvement plan),
- showed that she was previously praised in her annual performance evaluation, and
- coworkers directly supervised by her stated she was a good manager.
Webb v. Starbucks Corp., No. 1:07-cv-271 (W.D.N.C., Asheville Div. Nov. 12, 2008) [enhanced lexis.com version] [Note: For a 10th Circuit case, our jurisdiction, involving differences between the reasons for firing compared with previous favorable performance evaluations, see this case below in the database: Platero v. Baumer, No. 03-2167, 98 Fed. Appx. 819; 2004 U.S. App. LEXIS 10473 (10th Cir., May 27, 2004).] [enhanced lexis.com version]
ADA: regarded, fired for policy violations, summary judgment for employer
Illustrative; not controlling law. Written company policies are important. Here, the employee lost on his claim of being regarded as disabled (he alleged preconception about a previous brain injury) because his employers was found to have had a valid business reason for terminating him and his claim of pretext failed to defeat the employer's defense. Brain injury was not the reason for his termination. Rather, medical evidence indicated he could not perform the essential functions of his job because opiates (Risperdal, Ativan and Lexapro) prescribed and taken impaired his ability to work safely for himself and for the safety of coworkers. Written company policy was violated when he was taking prescription and falsified a required company medical questionnaire. Further, evidence showed that in recent months before his termination he was taking opiates that cause sleepiness and dizziness that affected his operation to operate a train. He also admitted he had failed simulator tests to evaluate his ability to operate a train. Kosmicki v. Burlington Northern & Santa Fe Railway Company, No. 08-1511 (8th Cir., 10/27/08); 2008 U.S. App. LEXIS 22310; Internet: http://www.ca8.uscourts.gov/opndir/08/10/081511P.pdf [enhanced lexis.com version]. 
ADA: regarded, broad range of jobs, summary judgment for employer affirmed
FMLA: retaliation, summary judgment reversed for trial
Illustrative; not controlling law. An maintenance technician work with power tools, heavy equipment, electricity, etc., was found not to be regarded as disabled from a broad range of jobs, but only disabled from his specific job, and the summary judgment in favor of his employer was affirmed. However, the summary judgment in favor of his employer on his FMLA retaliation claim was reversed because there was evidence upon which a reasonable jury could find in his favor: threats of firing if he took FMLA leave. Daugherty v. Sajar Plastics, No. 05-02787 (6th Cir., 10/16/08); 2008 U.S. App. LEXIS 21574; 2008 FED App. 0379P (6th Cir.); 21 Am. Disabilities Cas. (BNA) 200; 14 Wage & Hour Cas. 2d (BNA) 231; Internet: http://www.ca6.uscourts.gov/opinions.pdf/08a0379p-06.pdf [enhanced lexis.com version].
FMLA: calculating absenteeism rates
Illustrative; not controlling law. Read this case for an illustration of how an employer may properly calculate FMLA absenteeism rates.
The employer used this formula:

No. of Non-FMLA Hrs. Missed ÷ (No. of Work Hrs. Scheduled - FMLA Hrs. Missed*) 
* Treated as non-scheduled hours.

However, the Eighth Circuit Court of Appellate Appeals [Note: our jurisdiction is the 10th] stated the correct method is as follows:

No. of Non-FMLA Hrs. Missed ÷ (No. of Work Hours Scheduled, Including No. of FMLA Hrs. Taken)

Amanda Dickinson v. St. Cloud Hospital, 2008 U.S. Dist. LEXIS 84554 (8th Cir., 2008)  [enhanced lexis.com version]; see Keasey v. Federal Express Corp., No. 03-228 slip op. (W.D. Mich. Dec. 9, 2003), which approved a similar manner of calculation., and 29 C.F.R. § 825.220(c) [enhanced lexis.com version].  
Title VII: EEOC, protected activity, evidence, illegal disclosure by claimant of unredacted confidential medical records; retaliation, "participated in any manner", disparate treatment
Controlling law. Title VII broadly protects those who participate in claims. An employee who sent copies of confidential medical records to the EEOC to substantiate her retaliation claim was held to be engaged in a protected activity, despite the illegality of that act. However, her claim failed because the appellate court found her employer's defense of valid business purpose as the basis for terminating her employment was credible and her pretext claim failed.
Vaughn v. Epworth Villa, No. 07-6005, 537 F.3d 1147 (10th Cir., 8/19/08); 2008 U.S. App. LEXIS 17674; 104 Fair Empl. Prac. Cas. (BNA) 135; 91 Empl. Prac. Dec. (CCH) P43,305 [enhanced lexis.com version].
Bernadine Vaughn, a 40 year-old African-American female, sustained an adverse employment action for errors in medical charts. She claimed age and rage discrimination as evidenced by disparate treatment, i.e., younger white employee was not disciplined for charting errors. After her charge was filed with the EEOC, she tried to demonstrate that disparate treatment with several pages of unredacted medical records that included confidential details of medical treatment, a violation of company policy. She was fired and claimed retaliation in violation of Title VII protection provisions.
Protected activity, "participated in any manner":
Preliminary proof of retaliation under Title VII requires that:
1) she engaged in a protected activity,
2) she suffered an adverse employment action, and
3) there was a causal connection between her protected activity and the adverse employment action.
At trial the judge ruled that disloyal or dishonest conduct in a Title VII proceeding presumptively is illegal and unprotected unless the claimant has no other reasonable way to support her claim. It said her more sensible choices would have been (1) to redact [black out] certain identifying parts of the records, or (2) obtain the patient consent, or (3) submit an affidavit in the summary judgment proceeding  explaining that other employees who made charting errors weren't disciplined. Based on this the trial judge ruled that she did not engage in protected activity and could not establish her preliminary case of retaliation.
In disagreeing with the trial judge, the appellate court stated that Title VII is unambiguously clear that retaliation is prohibited when an employee has "participated in any manner in an investigation proceeding or hearing". It said that the "participation clause" provides "broad coverage" to employees. As such, it rejected the trial court's requirement to resort only to honest and loyal conduct unless she proves it was necessary to resort to other means.
Thus, her disclosure of confidential medical records was protected even if dishonest or disloyal.
Next, her employer cited its policies regarding protection of medical record and patient confidentiality as a valid business reason for firing her.
Finally, she had to prove her employer's reason was a pretext. She contended her employer wasn't required to fire her for that action and that it was having trouble managing its records. After considering the evidence from the trial court, the appellate court found it was plausible that she could be fired for that behavior, and it ruled against her on the pretext issue.
As to her claim of disparate treatment, proof showed the younger coworker wasn't disciplined because the records in that incident did not contain patient medical information that would have been a violation of federal or state law.
Retaliation:
However, despite prevailing on the protected activity portion of her claim, her retaliation claim was dismissed because the appellate court determined her employer had a valid business reason for firing her because she violated company policies against disclosing confidential medical information..
[Note: Concerning "participated in any manner",  see the recent 10th circuit case in this collection  of Kelley v. City of Albuquerque, No. 05-2309, No. 05-2317 (10th Cir., 9/17/08); 2008 U.S. App. LEXIS 19706. That phrase and protection are gaining attention in retaliation litigation [enhanced lexis.com version].
ADA: reasonable accommodation, functional capacities evaluation; collective bargaining agreement (CBA); retaliation
Controlling law. An employee returning for a workers' compensation hernia injury was examined by an outside clinic for his functional capacities for lifting, pushing and pulling. Though positions were open, they were governed by the CBA, which can control which jobs can be filled. Because of the CBA, the employer could not provide an accommodation and  did not fail to provide one. The employee's adverse employment action, termination, from another position was found to be validly based on a number of corrective action warnings for poor performance. Roberts v. Cessna Aircraft Co., No. 07-3133  (10th Cir. unpublished opinion, 8/10/08); 2008 U.S. APP LEXIS 17645 [enhanced lexis.com version].
Independent contractor: unlicensed, dangerous work, comparative negligence, duty of general contractor, public policy
Controlling law. As a general rule, one who hires an independent contractor is not liable for physical harm caused to another or others by the negligent acts of the independent contractor. However, this case presented a new issue in NM: Is a general contractor liable for the injuries or death of an unlicensed independent contractor hired to perform dangerous work for which the independent contractor is neither licensed nor qualified? The answer is yes, and the negligence of both is to be compared by the jury in apportioning damages to be awarded to the plaintiff or the plainiff's survivor(s).
Lesson: Trying to cut corners and costs by attempting to circumvent licensing and safety laws can have tragic and costly consequences.
Tafoya v. Rael, 2008-NMSC-057, 2008 N.M. LEXIS 519; Internet: http://www.supremecourt.nm.org/opinions/VIEW/08sc-057.html [enhanced lexis.com version]
A licensed general contractor with proper permits had completed an apartment renovation except for the sewer line from the apartment to the city sewer line. That city line was located close to the apartments and close to the state highway into the city. Such a connection required excavation of a trench on the state highway right-of-way and permits from the State Transportation Department, a traffic study before that permit could be issued, traffic control during the process, and compliance with federal and state laws and industry safety standards. Doing the job in compliance with applicable laws and safety requirements would have cost at least $10,000. Instead, the general contractor hired an unlicensed independent contractor to excavate and for only $3,800. OSHA regulations were violated: (1) failing to dig with the required slope, (2) failing to brace the dirt sides of the trench, (3) failing to put the excavated dirt at least two feet from the trench, and (4) failing to provide traffic control. The trench collapsed and the independent contractor suffocated when the dirt collapsed over him.
The purpose and public policy of the NM Construction Industry Licensing Act is "to promote the general welfare of the people of New Mexico by providing for the protection of life and property, and further, to do so by "examination, licensing and certification of occupations and trades within the jurisdiction . . . to encourage the highest quality performance and to require compliance with approved codes and standards." Avoidance of licensing requirements is prohibited and punishable.
Negligence law is based on a duty of care to others, and violation of public policy and statutes set duties of care (e.g., traffic laws, health codes, construction codes, etc.). Accordingly, avoiding the construction licensing laws was a violation of the general contractor's duty of care to others, in this case the unlicensed independent contractor.
Negligence law also allows comparison of fault of the parties in a lawsuit. Thus, this case is remanded (returned) from the NM Supreme Court to the trial for court for a jury to determine the amount of damages to award the widow and family, and then determine the percentage of fault of the general contractor and the independent contractor to determine the amount of damages to be paid by the general contractor. [Note: For example, if the jury set damages at $900,000 and set the percentage of fault of the contractors at 50% each, then the general contractor would be liable for $450,000. This would be the same if it were a motor vehicle accident, swimming pool, etc.]
ADEA: direct evidence, reduction in force (RIF) justification, pretext
Title VII: gender, age, pretext not proved
Controlling law. The ADEA claim of a 48 year-old female succeeded because she was told by her supervisor that she was designated as surplus because of her age. However, the ADEA and Title VII claims of that claimant and two of her coworkers failed because the employer's reasons for their RIF layoffs were not shown to be a pretext to cover up discrimination. Recent evaluations of those employees showed they were in the correct group of employees selected for layoff. Selection rankings were based on performance, skills, experience and training. Also, the claimants' statistical evidence was found not to support their claim of pretext because that evidence did not take into account non-biased reasons for gender disparity. Sanders v. Southwestern Bell Telephone, LP, No. 06-5199 (10th Cir., 10/15/08); 2008 U.S. App. LEXIS 21568; 104 Fair Empl. Prac. Cas. (BNA) 833;  Internet, Public Library of Law: http://www.plol.org/Pages/Login.aspx?d=HZ%2fxzDfIG075SVAD4AKPzQ%3d%3d&l=Cases [enhanced lexis.com version]. [Note: Your attention is invited to a RIF case briefed earlier in this collection for an example of how the RIF evaluation plan was questioned because it was at odds with the history of favorable periodic evaluations of a 40 year-old, Navajo female employee; Platero v. Baumer, No. 03-2167, 98 Fed. Appx. 819; 2004 U.S. App. LEXIS 10473 (10th Cir., May 27, 2004).] [enhanced lexis.com version]
FLSA: overtime pay, "independent contractors" not actually independent
Illustrative; not controlling law. An independent contractor must actually be independent. This group of group of insurance "sales leaders" was dependent on the company for which they provided services because it controlled how much they might earn. Consequently, they were deemed to be employees of the company who were entitled to overtime pay. Though the workers had some flexibility of hours and daily schedule, the company controlled opportunities for compensation. The court used the following five criteria in determining if the workers were actually independent contractors:
(1) the degree of control exercised by the company;
(2) the extent of the relative investments of the workers and the company;
(3) the degree to which the workers' opportunity for profit or loss is determined by the company; (4) the skill and initiative required for performing the job; and
(5) the permanency of the relationship.  
Deciding that the company exercised significant control, the workers were held to be employees rather than independent contractors, and thus entitled to overtime pay. The third criterion listed above may have been the most persuasive. Hopkins v. Cornerstone America, No. 07-10952 (5th Cir., 10/13/08); 2008 U.S. App. LEXIS 21406; Internet: http://www.ca5.uscourts.gov/opinions/pub/07/07-10952-CV0.wpd.pdf [enhanced lexis.com version].
FMLA: retaliation, Burlington standard
Illustrative; not controlling law. This case adds to our knowledge of what might amount to retaliation under Burlington Northern & Northern Santa Fe Railroad Co. v. White, 548 U.S, 53 (2006). Under 29 U.S.C. § 2615(a)(1) entitles an employee to be restored to the same or similar duties and benefits after returning from FMLA leave. Also such employees are protected from interference with their leave and against discrimination or retaliation. In this case the employee returned and learned that the eBay account had been taken from him, resulting in a loss of approximately $12,000 to $20,000 in annual compensation. Summary judgment in favor of the employer was reversed on the grounds that a reasonable jury could infer from the circumstances that this employee had suffered an adverse employment action and had been discriminated against for exercising his rights under the FMLA. An email from his supervisor indicated his supervisor was frustrated by the employee's absences Suspicious timing of the adverse employment action was also a factor considered by the appellate court. The employer had not taken such action with other employees who had taken FMLA leave. Finally, Inconsistent explanation about the reasons for the adverse employment action caused the appellate court to disbelieve the employer. McArdle v. Dell Products LP, No. 07-51159, (5th Cir., 9/22/08); Internet: http://www.ca5.uscourts.gov/opinions/unpub/07/07-51159.0.wpd.pdf [enhanced lexis.com version].
ADA, ADAAA: Major life activity, coming amendments; reasonable accommodation
Controlling law, but probably not for long. Remember, at the beginning of 2009 the ADA Amendments Act becomes effective to liberalize and broaden definitions and other important factors. Review the notice of the ADAAA provided earlier in this collection, and then read the specific amendments to the ADA and discuss them with your employment law legal counsel or other human resources specialists. Here is a URL that will take you to the text of the ADAAA: http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=110_cong_bills&docid=f:s3406pcs.txt.pdf . 
At issue was whether driving is a "major life activity". Under the current version and interpretation of the ADA, it is not. However, after the ADAAA goes into effect, things probably will change.
Kellogg v. Energy Safety Servs. Inc., No. 07-8072 (10th Cir., 10/15/08); 2008 U.S. App. LEXIS 21567; Internet: http://ca10.washburnlaw.edu/cases/2008/10/07-8072.pdf [enhanced lexis.com version].
Ireane Kellogg, safety technician, claimed she was discharged because her employer regarded her as disabled after she was diagnosed as suffering from complex partial seizures. Her employer repeatedly refused over a considerable period of time to return her to her position unless her physician gave her a "full release" because Oilind considered it "safety sensitive".
Energy Safety Services, Inc., d/b/a Oilind Safety LLC, "is an industrial safety company that provides safety-related services, such as training and environmental monitoring, to industrial customers. It also rents, sells, and services safety equipment, such as gas monitors and air packs." Driving was part of her duties. As to whether that was a "major life Activity", the appellate court stated:

But driving is, literally, a means to an end. The activities enumerated by the EEOC-"caring for oneself, performing manual tasks, walking, seeing, hearing, speaking, breathing, learning, and working"-are all profoundly more important in and of themselves than is driving.
[Note: We can anticipate this observation by the appellate court will no longer be valid in the future.]

Because the appellate court could not determine from the trial court record if the verdict was based on an incorrect legal theory in the jury instructions, it set aside the verdict and remanded [sent back] the case for a new trial.
NLRA, LMRA: NLRA § 7; LMRA § 301; preemption, exception; whistleblower, defamation, intentional infliction of emotional distress (IIED), retaliation, loss of consortium
Controlling law. Summary judgment in favor of the employer was affirmed by the NM Court of Appeals. In the interest of certainty in national labor relations problems, the National Labor Relations Act and the Labor Management Act preempt from state litigation most labor union disputes, which is what happened here because the conduct complained of did not rise to a level of severity or egregiousness to qualify for exemption from preemption by federal law.
Weise v. Washington Tru Solutions, LLC, 2008-NMCA-121, certiorari not applied for; 2008 N.M. App. LEXIS 96; Internet: http://www.supremecourt.nm.org/opinions/VIEW/08ca-121.html [enhanced lexis.com version]
A husband and wife alleged conduct by the husband's employer as a basis for their claims of discrimination and retaliation related to; whistleblower, defamation, intentional infliction of emotional distress (IIED), retaliation, and loss of consortium. These claims failed because the facts they alleged did not rise to the level of "outrageous" behavior necessary to be brought in state court.

{13} Marvin may have suffered distress as a result of WTS's actions, but "[e]very employee who believes he has a legitimate grievance [has] some emotional anguish occasioned by his belief that he has been wronged." Buscemi v. McDonnell Douglas Corp., 736 F.2d 1348, 1352 (9th Cir. 1984) (internal quotation marks and citation omitted). Based on the allegations, Marvin was treated differently than other employees- but different treatment does not establish extreme and outrageous behavior.

His defamation claim also failed.

{20} The United States Supreme Court has also considered state defamation claims in the context of labor disputes. In Linn v. United Plant Guard Workers of America, Local 114, 383 U.S. 53, 55-57 (1966), the Supreme Court considered whether a manager could maintain an action for libel based on allegedly defamatory statements published by a union and its officers during a union-organizing campaign. The Linn Court acknowledged that debate about the federal policy encompassed in the NLRA "'should be uninhibited, robust, and wideopen, and that it may well include vehement, caustic, and sometimes unpleasantly sharp attacks.'" Id. at 62 (quoting New York Times Co. v. Sullivan, 376 U.S. 254, 270 (1964)). Noting that state libel suits could obstruct this federal policy by inhibiting free debate during labor disputes, the Court adopted the actual malice standard articulated in New York Times Co. in order to determine whether libel published in the context of a labor dispute would be actionable. Linn, 383 U.S. at 63-65. Under this standard, a state remedy for libel in the context of a labor dispute is limited to cases in which the plaintiff can show the following: (1) that the defamatory statements "were circulated with malice" and (2) the statements caused harm beyond the defamation itself such as "injury to reputation, consequent mental suffering, alienation of associates, specific items of pecuniary loss, or whatever form of harm would be recognized by state tort law." Id. at 65.

His retaliatory discharge was rejected because that applies on to at-will employees, and he was covered by a CBA
The LMRA claim failed because that act covers labor management relations, and no of his allegations supported them

See Wooddell v. Int'l Bhd. of Elec. Workers, Local 71, 502 U.S. 93, 98 (1991) (stating that "a suit properly brought under [Section] 301 must be a suit either for violation of a contract between an employer and a labor organization representing employees in an industry affecting commerce or for violation of a contract between such labor organizations"); cf. Crenshaw v. Allied Chemical Corp., 387 F. Supp. 594, 598 (E.D. Va. 1975) (holding that an employee can bring a suit for wrongful discharge under Section 301 of the LMRA if the employee is claiming that the union "breached its duty of fair representation by refusing to fairly, impartially, or honestly represent an employee's interests in a collective bargaining agreement dispute resolution proceeding"). None of Plaintiffs' claims include allegations that WTS breached its obligations under the CBA, nor do they claim that PACE failed to adequately represent Marvin's interests. We have already determined that all of Plaintiffs' claims were properly dismissed. As a result, we need not conclude that Plaintiffs' claims might also be preempted by Section 301 of the LMRA.

Because his state law claims were held to be preempted by federal law, his wife's related claim of loss of consortium also failed.
Employment contracts: covenant not to compete, trade secrets
Controlling law. The covenant not to compete for a period of three years stated it was to go into effect upon termination, and the ruling of the trial judge that it was to as o the date of the judgment was erroneous. Because the three years had elapsed since her termination, the trial judge's ruling was no longer relevant and the appellate court made no further ruling on it. The records of her employer that she copied from the company system to her home computer were confidential information and trade secrets of he employer, taken in violation of NM's Uniform Trade Secrets Act, NMSA 1978, §§ 57-3A-1 through 7 (1989), and the damages award was affirmed. Rapid Temps, Inc. v. Lamon, 2008-NMCA-122, certiorari not applied for; 2008 N.M. App. LEXIS 92; Internet: http://www.supremecourt.nm.org/opinions/VIEW/08ca-122.html [enhanced lexis.com version].
FLSA: exemption, salary, hourly, frequent changes, summary judgment
Controlling law. Which employees are in hourly status and entitled to overtime pay under the Fair Labor Standards Act, and which are in salaried status and not entitled to it? Salaried professional and certain other types of highly paid executives can be exempted by their employers from the overtime pay provision of the FLSA. However, if an employer treats an exempt employee like an hourly employee it may lose its exemption of that employee from the FLSA and have to pay overtime pay. Further, in certain instances it may lose its exemption for all other similarly classified employees. However, in this case only two of the pharmacists may have been treated sufficiently like hourly employees to be classified as hourly and entitled to overtime pay.
Archuleta v. Wal-Mart Stores, Inc., No. 07-1065 (10th Cir., 10/6/08) U.S. App. LEXIS 21014; Internet: http://www.morelaw.com/verdicts/case.asp?n=07-1065&s=&d=37509; and also see the previously decided case of  Archuleta v. Wal-Mart Stores, Inc., No. Nos. 03-1432 and 03-1473, and 03-1434 (10th Cir., 2008); 395 F.3d 1177; 2005 U.S. App. LEXIS 1567; 150 Lab. Cas. (CCH) P34,949; 10 Wage & Hour Cas. 2d (BNA) 481; Internet: http://ca10.washburnlaw.edu/cases/2005/02/03-1432.htm [enhanced lexis.com version]
Judge Ebel succinctly and aptly summarized the case as follows:

Although the Fair Labor Standards Act ("FLSA") generally requires an employer to pay its employees at a rate of one and one-half times their regular rate of pay for any time worked in excess of forty hours in a given workweek, it exempts from this requirement "executive, administrative or professional" employees. At issue here is whether full-time pharmacists working for Wal-Mart Stores, Inc. from 1993 through 1998 fell within this exemption. In arguing that they did not, Plaintiffs contend that, although Wal-Mart purported to pay its pharmacists as salaried professionals, it actually changed their salaries * * * so frequently that it treated them, in effect, as hourly non-exempt employees. Because Plaintiffs have presented sufficient evidence to establish a genuinely disputed issue of material fact as to two pharmacists, we REVERSE the district court's decision to grant Wal-Mart summary judgment on those two claims and REMAND to the district court for further proceedings. In all other respects, we AFFIRM

Title VII: consensual sex, retaliation, opposition to action prohibited by Title VII
Illustrative; not controlling law. Title VII's prohibition of retaliation against a person seeking protection of the act. The Seventh Circuit [our jurisdiction is the 10th Circuit] held that the complainant could not support a claim of retaliation because he did not have a "reasonable belief" that he had been sexually harassed by his supervisor - with whom he had been having consensual sex. Tate v. Executive Management Services, Inc., No. 07-2575 (7th Cir., 10/1008); 2008 U.S. App. LEXIS 21193 [enhanced lexis.com version].
FMLA: leave may extend probationary period
Illustrative; not controlling law. The contract of an employee off of work on FMLA leave was not renewed because he failed to timely complete his performance improvement plan. The federal trial judge dismissed his case for the reason that he should not have been granted the FMLA leave because "no reasonable jury could find that he * * * stood in loco parentis in this situation."  [Note: "loco parentis" means like a parent.] The appellate court reinstated his case because it believed that a jury might find him to have fit that capacity. Further, it analyzed his FMLA interference and retaliation claims and found issues of fact that precluded dismissal and required the case to be heard by a jury. Martin v. Brevard County Public Schools, No. 07-11196 (11th Cir., 9/30/08); 2008 U.S. App. LEXIS 20580; Internet: http://www.ca11.uscourts.gov/opinions/ops/200711196.pdf [enhanced lexis.com version].
Union: duty of fair representation, Albuquerque Police Department (APD), NM Public Employees Bargaining Act (NMPEBA), prohibited practice complaint (PPC), collective bargaining agreement (CBA)
Controlling law, but essentially limited to the specific facts of this APD case. However, it is important to remember that a union has a legal duty of fair representation of its members, though that duty is breached only if it acts arbitrarily, fraudulently of in bad faith as to its members. Careful attention by an employer is important because if employees with a greivance are excluded from a union settlement, that could be found to be a basis for invalidating that agreement and reopening the entire dispute. Employers need to ensure that all possible aggrieving employees are accounted for and considered before entering into a such settlement.
Granberry v. Albuquerque Police Officers' Assn., 2008-NMCA-094 [enhanced lexis.com version]
Promotions of two sergeants to lieutenant were disputed by the union on allegations that the city had reinterpreted rules and regulation governing the promotion process. The union filed a PPC under the NMPEBA claiming that the CBA had been violated because two "ineligible" sergeants had been allowed to participate in the promotion process. Before the PPC hearing, the union and city settled the dispute involving four Anglo male sergeants. Granberry (African-American male over age 40) and Sanchez (Hispanic female) were for some reason excluded from the settlement.
At this point, the issue was whether excluding that exclusion was (1) "arbitrary" or (2) "without a rational basis or explanation". 
- Arbitrary: The appellate court found that the issue of arbitrariness was inapplicable because the PPC in question was more like a complaint about promotion that needed to be pursued through the chain of command, which the two sergeants did.
- Rational explanation: That left for jury trial the factual issue of whether the union had a rational explanation for the exclusion.
FCRA: Fair Credit Reporting Act, what is a consumer report?
Controlling law, but discuss this close decision with counsel before relying on it. In these cases involving distinctions only a lawyer could love, be very cautious. Communication of information from a former employer based solely on its firsthand experience with a former employee who is an applicant with another employer won't be considered a "consumer report" covered by FCRA, even if that "firsthand" experience involves third parties [Did we all follow that?].
Practical consideration: Check with legal counsel before proceeding so that y0u will have a clear understanding of what can and cannot be done.
Owner-Operator Indep. Drivers Ass'n. v. USIS Commercial Servs., No. 06-1430 (10th Cir., 8/19/08); 537 F.3d 1184; 2008 U.S. App. LEXIS 17635; 28 I.E.R. Cas. (BNA) 1; Internet, The Public Library of Law: http://www.plol.org/Pages/Login.aspx?d=aRgOc0Kx0%2fTJu9TWj5%2bAGA%3d%3d&l=Cases  [enhanced lexis.com version]
To refresh our recollections, a "consumer report" is defined by FCRA as any communication bearing on a consumer's character, general reputation, personal characteristics, or mode of living used that would be used to establish eligibility for employment. Excluded by the act are "any report containing information solely as to transactions or experiences between the consumer and the person making the report", i.e., first-hand experiences.
In this case, a trucking company's experience with a driver which might involve third parties did not mean they were not first-had experiences of the company, and thus not "consumer reports" covered by FCRA.
Title VII; Civil Rights Act of 1866; Section 1981: racial discrimination, retaliation, proof required
Controlling law. However, this case illustrates the error of a plaintiff's attorney proceeding under the wrong law and the employee loosing the case for lack of proof. Had the Plaintiff sued only under Title VII, she might have prevailed. Plaintiff's attorneys, curious defense attorneys and  curious human resources practitioners may want to read the case, but no brief accompanies this note. Carney v. City & County of Denver, No. 1490, 534 F.3d 1269 (10th Cir., 7/2/408); Internet, The Public Library of Law, http://www.plol.org/Pages/Login.aspx?d=Uyd0YMM8glLR5V2TUQlbaw%3d%3d&l=Cases [enhanced lexis.com version].
ADA, ADEA: disability leave, discrimination, retaliation; summary judgment for employer affirmed
Controlling law. The appellate court found no evidence that could reasonably link discriminatory conduct by past supervisors to the decision by recent supervisors to terminate the employee low ranking in current performance evaluations. Too much time had passed and supervisors had changed. There was no proof past that negative acts and attitudes of previous supervisors were known by the current supervisors, and the reason given by the current supervisors for termination in the reduction in force (RIF) was legitimate rather than a pretext. Goldstein v. Sprint Mgmt. Co., No. 06-3379 (10th Cir., 7/30/08); 2008 U.S. App. LEXIS 16271; 103 Fair Empl. Prac. Cas. (BNA) 1699; 20 Am. Disabilities Cas. (BNA) 1623; Internet: http://209.85.173.104/search?q=cache:QLzJ1z71MjgJ:ca10.washburnlaw.edu/cases/2008/07/06-3379.pdf+Goldstein+v.+Sprint+Mgmt.+Co.,+No.+06-3379&hl=en&ct=clnk&cd=1&gl=us [enhanced lexis.com version].
FMLA: 1250 hours, strictly enforced, importance of accurate documentation
Illustrative; not controlling law. The statutory number of1250 hours was held to be absolute. A USPS employee with numerous attendance policy violations and "terminations" was denied FMLA eligibility because she had worked only 1248.8 hours in the preceding 12 months.  The district court dismissed her claim, which was upheld on appeal. This was a close call because she had been ordered to clock out two hours early for alleged insubordination. She clocked out as ordered, but complained to the USPS Dispute Resolution Specialist that she had been wrongly accused. Though informed of her rights to file a formal grievance, she failed to do so within the required time. Because of accurate documentation by USPS of the times worked, the appellate court upheld her ineligibility for FMLA leave, small as the shortfall of hours worked turned out to be. Pirant v. U.S. Postal Service, No. 07-1055 (7th Cir., 9/4/08); 2008 U.S. App. LEXIS 18912; Internet, MoreLaw: http://www.morelaw.com/verdicts/case.asp?n=07-1055&s=IL&d=37125 [enhanced lexis.com version].
FMLA: computing 12 weeks; eligible period - "calendar year", "rolling year", "fiscal year", "carry over"
Illustrative; not controlling law. How the 12 weeks is to be calculated and applied makes for difficult administrative decisions. Be sure to check with local New Mexico legal counsel about this case before acting upon it.
Three major considerations for eligibility are "calendar year" "rolling year" or "fiscal year". Candace Davis's employer used the calendar year. [As usual, the full text of this appellate opinion can be retrieved through the citations or URL listed below.] Suffering from the serious medical condition of depression, that condition spanned calendar years, and the issue was whether her continuing condition carried over to the next year or if she had to accumulate another 1250 hours within a 12 month period before she could again qualify for FMLA leave. Her FMLA leave request was denied by her employer until she had accumulated another 1250 hours within a 12 month period, i.e., it contended it did not allow carry over. The Michigan federal trial court agreed with the employer, and the federal appellate court affirmed the ruling of the trial court. ]Read the explanation starting toward the bottom of page 4 of the PDF document.] Davis v. Michigan Bell Telephone Co., No. 07-1512 (6th Cir., 9/29/08); 2008 U.S. App. LEXIS 20438; 2008 FED App. 0353P (6th Cir.) [enhanced lexis.com version].
ADA: ADA Amendments Act of 2008 (ADAAA), lower standard of disability proof, broader and more liberal interpretation
Controlling law effective at the beginning of 2009. For years many of us have been hoping that the problems with the FMLA and the FLSA would be solved by Congress, but instead the Congress has amended the ADA. Here is a URL for the text of the bill: http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=110_cong_bills&docid=f:s3406pcs.txt.pdf
The ADAAA overrules two United States Supreme Court cases and also liberalizes the interpretation of the ADA:
- Sutton v. United Air Lines, Inc., (1999), held that A determination of disability could consider mitigating measures, such as medication, glasses, etc., generally used by much of the population. That case is legislatively overruled by the ADAAA, which states that determination of whether a condition substantially limits an individual's major life activities must be made without regard to the effects of mitigating measures. However, the ADAAA specifically excludes eyeglasses and contact lenses from the list of mitigating measures that should not be considered.
- Toyota Motor Manufacturing, Kentucky, Inc. v. Williams, (2002), interpreted the term "substantially limits" to impose too high of a standard, and current EEOC regulations defined the term "substantially limits" as "significantly restricted". Legislatively overruling Toyota and the EEOC, the ADAAA states that determining whether an individual's impairment is a disability under the ADA "should not demand extensive analysis."
- Interpretation is liberalized by stating that the definition of disability "shall be construed in favor of broad coverage of individuals." 
Title VII, NMHRA, Class Action: protected activity, assisting in a discrimination claim; constitutional law, equal protection; discrimination, disparate treatment, similarly situated; retaliation; summary judgment
Controlling law. This 10th Circuit Court of Appeals case applies in our jurisdiction. Though it deals primarily with legal procedural matters primarily of interest to attorneys, an important portion of this case for human resources professionals is the discussion of protected activity when an employee participates to assist another employee in making a discrimination claim.
Kelley v. City of Albuquerque, No. 05-2309, No. 05-2317 (10th Cir., 9/17/08); 2008 U.S. App. LEXIS 19706 [enhanced lexis.com version].
Concerning protected activity for an employee assisting a fellow employee in making a discrimination claim, the issue was whether this extended to protecting an attorney providing that assistance. It does. The appellate court dealt first with Title VII protection and then with protection under the NM Human Rights Act.
Title VII: The court stated:

Under Title VII it is "an unlawful employment practice for an employer to discriminate against any of his employees or applicants for employment . . . because he has made a charge, testified, assisted, or participated in any manner in an investigation, proceeding, or hearing under this subchapter." 42 U.S.C. § 2000e-3(a) (emphasis added). The "explicit language" of Title VII's "participation clause is expansive and seemingly contains no limitations." Deravin v. Kerik, 335 F.3d 195, 203 (2d Cir. 2003).
* * *
We conclude that the plain language of § 2000e-3(a) provides anti-retaliation protection for a defense attorney who represents an alleged violator of discrimination laws in an EEOC mediation. A defense attorney who later alleges retaliation by her employer is "any . . . employee." 42 U.S.C. § 2000e-3(a) (emphasis added). Additionally, the phrase "participated in any manner in . . . [a] proceeding," id. (emphasis added), covers the act of representing a client in an EEOC proceeding. The term "any" carries an expansive meaning when, as here, it is used without limitation. United States v. Gonzales, 520 U.S. 1, 5 (1997). When the term is given its natural effect in this statutory context it relates to all types of participation. See Merritt, 120 F.3d at 1186 ("Congress did not add any language limiting the breadth of that word, so 'any' means all." (some internal quotation marks omitted)). By representing the City in the 2000 EEOC mediation, therefore, Ms. Kelley "participated" in a proceeding under Title VII.

NMHRA: As for state law, the appellate court stated that:

* * * "In interpreting [the New Mexico] Human Rights Act, [the New Mexico Supreme Court has] previously indicated that it is appropriate to rely upon federal civil rights adjudication for guidance . . . ." Gonzales v. N.M. Dep't of Health, 11 P.3d 550, 557 (N.M. 2000). Similar to Title VII, the NMHRA covers "participat[ion] in any proceeding" under the NMHRA. N.MANN. § 28-1-7(I)(2) (emphasis added). n13 Like § 2000e(f) of Title VII, the plain language of § 28-1-7 is broad enough to provide protection to a defense attorney participating in a mediation. For the same reasons offered in our analysis of Title VII, therefore, we conclude that NMHRA's retaliation provisions extend to Ms. Kelley under the facts of this case.

FMLA: amount of information necessary for leave
Illustrative; not controlling law. Merely calling in sick, but not providing additional necessary information, is insufficient notice of a "serious health condition" under the FMLA.  De la Rama v. Illinois Dept. of Human Services, No. 07-1156 (7th Cir., 9/2/08); 2008 U.S. App. LEXIS 18756; Internet, Public Library of Law: http://www.morelaw.com/verdicts/case.asp?n=07-1156&s=IL&d=37132 [enhanced lexis.com version].
Title VII, ADEA, Section 1981: race, sex, age; retaliation, protected activity, adverse employment action, causal connection; hostile work environment, evidence, neither severe nor pervasive; discriminatory termination, no pretext; summary judgment for employer
Controlling law. Our 10th Circuit requires substantial evidence of each essential element of proof of a legal theory in order for such an issue to be presented to a jury. Employers will not be held liable for isolated or sporadic comments of behavior by coworkers, even if they are blatantly inappropriate in the workplace. Essentially, this confirms numerous decisions stating that the discrimination laws are not intended to regulate civility in the workplace.
Denetclaw v. Thoutt Brothers Concrete Contractors, Inc., No. 07-1468 (10th Cir., 6/24/08); 2008 U.S. App. LEXIS 13443; 103 Fair Empl. Prac. Cas. (BNA) 1859;
Internet: http://ca10.washburnlaw.edu/cases/2008/06/07-1468.pdf [enhanced lexis.com version].
Two EEOC claims were involved, the first having been dismissed because Denetclaw failed to pursue his legal remedies.
Hostile work environment: Incidents were neither severe nor pervasive. "Injun" remarks and frequent requests by coworkers during hot summer months for "rain dances" were considered by Denetclaw to be joking or kidding and not serious enough to be listed in his first EEOC charge (allegation of unfair disciplining for allegedly sexually harassing a younger female coworker, and favoring younger female coworkers rather than him). Other incidents involved being called queer because he wore hair braids, plus crotch and buttocks grabbing.
Retaliation: This claim failed for lack of proof of a causal connection because there was no evidence that the supervisor who fired him had any knowledge that he had filed an EEOC charge, and Denetclaw only speculated that he "could have known".
Discriminatory termination: The employer's reasons for terminating him were insubordination, safety violations, timecard falsifications, tardiness, and policy violations. He failed to prove they were a pretext for sex, race, and/or age discrimination. Though he claimed he was not given reasons for his termination, he later admitted during his unemployment compensation proceeding that he was told he was being fired for tardiness and working in unsafe conditions. Importantly, he could not prove that each one of the employer's  reasons were a pretext. Finally, it was found that he failed to rebut the employer's contention that he was fired "due to cumulative dissatisfaction with his job performance based on multiple incidents of misconduct that occurred during [a] short period of time."
ADA: purpose of act, employee not regarded as disabled, firing decision based on professional recommendation of treatment, employee's refusal to comply
Illustrative; not controlling law. The purpose of the ADA is to protect employees or prospective employees from basing their employment decisions on stereotypes or misconceptions. In this case the adverse employment action was based on the recommendation of a qualified medical professional rather than a stereotype or misconception about an employee who failed to take his prescribed medication and reverted to abusing alcohol. While so impaired he shot a number of family farm animals and the family dog and later threatened to harm his wife. He was arrested by the county sheriff and the county agreed he should be psychologically evaluated for substance abuse. The employee refused to undergo the professional recommendation of inpatient treatment. When he refused to comply within the ten days set by the county, he was fired. The Eight Circuit Court of Appeals upheld termination of his employment because the employer acted on professional recommendation of treatment, not stereotype, misconception or myth of on the part of the employer. Kozisek v. County of Seward, Nebraska, 8th Cir., No. 07-3682, (8th Cit., 8/27/08); 2008 U.S. App. LEXIS 18339; Internet: http://www.ca8.uscourts.gov/opndir/08/08/073682P.pdf [enhanced lexis.com version].
FMLA: failure to provide adequate medical substantiation of need for reduced work schedule, no leave interference, no retaliation
Illustrative; not controlling law. Though the employer did not initially provide sufficient necessary FMLA paperwork, it ultimately did and the employee was validly terminated after ignoring several requests to comply with the FMLA and the company's attendance and leave policy. Under these circumstances, termination of her employment was neither interference with her FMLA leave rights nor retaliation for exercising her FMLA rights. Her doctor provided a brief note as certification of her need, but the employee failed to provide additional information from her doctor about the anticipated duration of a reduced work schedule. Ridings v. Riverside Medical Center, No. 06-4328, (7th Cir., 8/11/08); 2008 U.S. App. LEXIS 17112; 13 Wage & Hour Cas. 2d (BNA) 1703; The Public Library of Law: http://www.plol.org/Pages/Login.aspx?d=rBQEZJx4JhwcTQPxBkrvYA%3d%3d&l=Cases [enhanced lexis.com version]. 
Independent contractor: material elements [for now]
This New Mexico Court of Appeals case is subject to further review by the New Mexico Supreme Court. However, until there is a final decision, this criminal case involving the major issue of whether the victims of battery upon a school employee provides us with a review of whether an individual is an independent contractor or an employee. 
State of New Mexico v. Derrick Johnson, 2008-NMCA-106, Certiorari Granted, No. 31,215, August 6, 2008; 2008 N.M. App. LEXIS 81; Internet: http://www.supremecourt.nm.org/opinions/VIEW/08ca-106.html [enhanced lexis.com version]
The opinion set forth these material elements in analyzing that status [line spacing reformatted to more clearly identify the factors]:

{9} Our analysis is informed by the undisputed relationship between the school board and the school security guards.
"In determining whether an employer-employee relationship exists, . . . the primary test is whether the employer has the right to control the details of the work to be performed." Savinsky v. Bromley Group, Ltd., 106 N.M. 175, 176, 740 P.2d 1159, 1160 (Ct. App. 1987).
We also look to evidence of the right to control employees in the performance of their duties and how the employees are compensated, how equipment is furnished, and which party has the right to end the relationship. Id.; Blea v. Fields, 2005-NMSC-029,  12, 138 N.M. 348, 120 P.3d 430.
Our Supreme Court broadened this list to include:
(1) the type of occupation involved and whether it is generally performed without supervision;
(2) the skill required for the job;
(3) whether the employer furnishes the tools or instrumentalities for the job;
(4) how long the individual has been employed;
(5) whether the work is part of the employer's regular business; and 
(6) whether the employer is engaged in business activities.
Blea, 2005-NMSC-029

FLSA: joint employment, temporary agency contract worker; attorney fee award, extent of success
Illustrative, not controlling law - but a good case to pay attention to because the Second Circuit Court of Appeals is one of the leading circuits for well considered opinions that other jurisdictions look to for persuasive reasoning. As always though, be sure to check with an experienced NM employment law attorney for the latest developments in NM law on joint employment issues. Finally, note that the ruling on attorney fees in this case is typical of the considerations in many other kinds of cases.
Barfield v. N.Y. City Health & Hosp. Corp., Nos. 06-4137-cv (L), 06-4310-cv (xap) (2nd Cir., 8/808); 2008 U.S. App. LEXIS 16731 [enhanced lexis.com version]
Joint employment: The Second Circuit Court of Appeals used the "economic realities test" in a Department of Labor opinion letter that outlined the "functional control" factors for determining joint employment [partially edited for ease of reading]:

(1) whether [defendants'] premises and equipment were used for the plaintiffs' work;
(2) whether the [referral agencies] had a business that could or did shift as a unit from one putative joint employer to another; 
(3) the extent to which plaintiffs performed a discrete line-job that was integral to [defendants'] process of production; 
(4) whether responsibility under the contracts could pass from one subcontractor to another without material changes; 
(5) the degree to which the [defendants] or their agents supervised plaintiffs' work; and 
(6) whether plaintiffs worked exclusively or predominantly for the [defendants]."
* * *

Further, to the extent [the trial court] advised further consideration of "any other  factors" that a court "deems relevant to its assessment of the economic realities" of a given employment situation, * * * the district court found it undisputed that Bellevue [hospital] "exercise[d] at least some control over which agency nurses are permitted to work for the hospital" because it regularly evaluated the performance of agency employees and could prohibit particular employees from working further at Bellevue and receive overtime either because it determined that the individual had violated a hospital rule or because it was generally dissatisfied with the individual's performance. * * * Accordingly, the district court concluded that the "circumstances of the whole activity viewed in light of economic reality demonstrate that Bellevue exercised functional control over plaintiff and was her joint employer."

Attorney fee award: The appellate court said that "the quantity and quality of relief obtained" compared to what the plaintiff sought to achieve in the complaint are important factors for determining the degree of success achieved for the plaintiff. In this case, the primary effort was to certify a "collective action" allowed under the FLSA. The appellate court ruled that it was reasonable to link the attorney's fees award directly to her ability to maintain the case as an FLSA collective action. Reduction of the attorney fee award was appropriate to make attorneys be realistic about bringing and the extent of proceeding with these kinds of cases. 
USERRA: returning veteran, "promptly reemployed", employer's "fitness for duty" requirements
Illustrative; not controlling law. This case has more issues to be decided, but the interesting factor at this point is the ruling that the returning service person was entitled to be "promptly reemployed", despite the employer's standing policy requiring a check of "fitness for duty". This service person was a member of the Army National Guard involved in questionable behavior while on active duty, but was ultimately discharged "under honorable conditions (general)". USSERA Act specifically states that a returning veteran must be "promptly reemployed" after an honorable discharge from military service and requires that, in most cases, reinstatement is made to the position which the individual would have held had he or she not left for military leave. The police department had a required return-to-work process that was applied to all officers returning from an extended leave, regardless of the reason for that absence. Because of Petty's misbehavior, the reason for his discharge was investigated before than returning him to employment, and Petty continued employment at a position different from the one he held prior to activation. The appellate decision upholding the USERRA requirement of speedy reemployment was based on the length of time the police department took to reinstate him, which means the courts ruled that USERRA supersedes the employer's policies. [Note: Employers who may find themselves in this kind of need to confer with legal counsel as soon as possible to determine how to proceed.] Petty v. Metropolitan Govt. of Nashville-Davidson County, 6th Cir., No. 07-5649 (8/18/08); 2008 U.S. App. LEXIS 17549; 2008 FED App. 0302P (6th Cir.); Internet: http://www.ca6.uscourts.gov/opinions.pdf/08a0302p-06.pdf [enhanced lexis.com version]. 
USERRA: arbitrations agreement enforced in written employment contract
Illustrative; not controlling law. Generally, the U.S. Supreme Court has held that employment claims brought pursuant to federal statutes are subject to valid written arbitration agreements, This 6th Circuit Court of Appeals case held that USERRA claims are also subject to written arbitration agreements. Landis v. Pinnacle Eye Care, LLC, No. 07-6204 (6th Cir., 8/11/08); 2008 U.S. App. LEXIS 17055; 2008 FED App. 0285P (6th Cir.); Internet: http://www.ca6.uscourts.gov/opinions.pdf/08a0285p-06.pdf [enhanced lexis.com version].
Title VII: loss of security clearance, termination, no discrimination, mixed motive
Illustrative; not controlling law. "Mixed motive" means that there may have been more than one motive for an adverse employment action. The evidentiary test has two steps:
1) The employee must demonstrate that a protected characteristic of the employee such as race, sex, national origin, etc., was a substantial factor in the employer's adverse action.
2) If that is established, the employer then has the burden of proving that the decision would have been made regardless of the employee's protected characteristic. For example, if a person in a protected class had to have a commercial driver's license in order to qualify for a position, but was ineligible for the CDL because of a medical condition, then the reason for an adverse employment action would likely be based on that ineligibility rather than any discriminatory behavior,[if there had been any].
In this national-origin case the employee had worked for the FAA as an aviation security researcher for over 15 years, he was the only Muslim and was of Arab descent. On the day the U.S. invaded Iraq, 3/19/03, he was placed on paid administrative leave and told to leave work, but without any explanation. In 2005 his request to renew his security clearance was denied. Without that he was not eligible for continued employment, a factor absolutely required to perform that job with the FAA, and the courts found that no further consideration of other factors in the case was warranted. As might be inferred from the circumstances and the name of the primary defendants, the Department of Homeland Security and its legislation was a major factor. Makky v. Chertoff, No. 07-3271 (3rd Cir., 8/7/08); 2008 U.S. App. LEXIS 16687; The Public Library of Law: http://www.plol.org/Pages/Login.aspx?d=zuYUMcmOEzcXYAj7SyFltg%3d%3d&l=Cases [enhanced lexis.com version]. 
Title VII: complaining about racial profiling of customers, reprisal
Illustrative; not controlling law. An employee's complaints about racial profiling of customers was dismissed. Title VII covers employment situations and how employers and coworkers are treated and treat each other in the workplace. This employee's complaint was about how he and other assets managers were affected by this practice, and thus it was not a situation where he as a member of a protected class was affected by the policy differently from other similarly situated employees. Thus, "it was not objectively reasonable for [him] to believe that he was complaining about activity protected under Title VII." Perhaps this was a matter for a civil rights action by the customers, and if he had been involved in that action and discriminated against for his participation, then this might have been a different matter. Denham v. Saks, Inc., No. 1:2007cv00694 (U.S.D.C.Ill., 7/30/08) [enhanced lexis.com version].
FMLA: checking on child, not "caring for" family member, not protected
Illustrative; not controlling law. FMLA leave was held not to cover an employee who wanted to check in on the 11-year-old son of his girlfriend while she underwent surgery. His contention that he was acting "in loco parentis" [i.e., acting in the place of a parent], and was in effect his "son", was rejected. Other factors defeating his claim:
- the employee did not establish that the child suffered from a serious health condition,
- he could not establish that he was absent to "care for" the son on that day,
- undisputed facts showed:
   - the employee accompanied his girlfriend to the hospital,
   - the child stayed with his aunt all day, and
   - the employee left the hospital a few times to go check on the child.
Brehmer v. Xcel Energy, Inc., (U.S.D.C.Mn., 8/4/08) [enhanced lexis.com version].
FMLA: joint employment, nature and extent of control over working conditions
Illustrative; not controlling law. "Joint employment" may arise when an employee works for more than one organization, business, or government agency. Involved here were a municipality, a county, and an independent, non-profit emergency communications entity. An employee asserted FMLA rights, but lost because he was not employed by the employer required to provide FMLA coverage. In order for there to be joint employment, "each alleged employer must exercise control over the working conditions of the employee", which his evidence failed to establish. However, note that the appellate court warned that "we will not tolerate an organization dividing itself into smaller entities with fewer than the statutory minimum number of employees for the express purpose of avoiding FMLA obligations." Moldenhauer v. Tazewell-Pekin Consolidated Communications Ctr., No. 07-1118 (7the Cir., 7/3108); 2008 U.S. App. LEXIS 16230; The Public Library of Law: http://www.plol.org/Pages/Login.aspx?d=cyDENHLEJsrIscJ80V%2fa4g%3d%3d&l=Cases [enhanced lexis.com version].
Retaliation, reprisal: hostile work environment, racial slurs, epithets, single occasion untimely complaint; employer's summary judgment affirmed
Illustrative; not controlling law. Discrimination applies to the workplace and closely related matters, a hostile work environment requires severe and pervasive behavior, plus behavior permeating the workplace and a serious alteration of working conditions. Facts insufficient to meet the "objective reasonableness requirement" support the discrimination claim:
- motor vehicle accident on a lunch break,
- away from work,
- a coworker twice using a racial slur (epithet) twice a few minutes apart,
- not within the hearing of a supervisor,
- complaining employee admitted she didn't think the epithets were directed at her,
- did not contend that the incident created a hostile work environment, and 
- conceded during cross-examination that the incident did not affect her ability to do her job.
Thus, the appellate court agreed with the trial court and found "It is objectively unreasonable to believe that the use of racially discriminatory language on one occasion by one coworker away from the workplace is enough to permeate the workplace with 'discriminatory intimidation, ridicule, and insult' and to 'alter the conditions of the victim's employment and create an abusive working environment.'" Butler v. Alabama Dep't. of Transp., No. 07-13358 (11th Cir., 7/30/08); 2008 U.S. App. LEXIS 16113; Internet: http://www.ca11.uscourts.gov/opinions/ops/200713358.pdf [enhanced lexis.com version]. 
Union: duty to fairly represent, hybrid action, factual questions, limitation of actions
Controlling law. However, this case involves unique facts, so practitioners are advised to read the actual opinion to check for similar factual situations, applicable law, etc. Basically, a school employee changed status after many years in another position, became a union member, questioned denial of her past years of service in calculating the correct salary step after her change of status, and essentially appears to have been given inadequate attention by both the school district and the union. This well considered opinion covers the rights and responsibilities of the employee, school district and union.
Howse v. Roswell Independent School District and Communication Workers of America, AFL-CIO, No. 27,171 (NMCA, 4/21/08), 2008 NMCA 95; 2008 N.M. App. LEXIS 65; Internet: http://www.supremecourt.nm.org/opinions/VIEW/08ca-095.html; Certiorari Denied, No. 31,111, June 12, 2008 [enhanced lexis.com version].
Summary judgment was granted to the school district and the union, which meant her claims were dismissed without trial. On appeal to the NM Court of Appeals, that court found there were questions of material fact (i.e., legally important) that should be decided by a jury:
- Did she receive adequate representation by her union in order to know if she actually had a valid claim? 
- If so, did she take timely action on her claims?
- What time limits apply in a hybrid action (i.e., mixed rights and duties)? Against the employee? Against the employer? Against the union?
Retaliation: recommendation of subordinate to superior, theories, "subordinate bias", "cat's paw"; independent investigation or judgment; attendance violations; evidence, McDonnell Douglas test
Illustrative; not controlling law. A retaliation claim in a discrimination case might be based on a liability theory referred to as either "subordinate basis" or "cat's paw", whereby the claimant claims an adverse employment action by a high-level company decision-maker was based on a biased recommendation of a lower-level supervisor or manager.
In this case the employee failed to show that the ultimate decision-maker had been influenced by the subordinate supervisor, or had given perfunctory approval for the adverse employment action explicitly recommended by the subordinate.
This case is of interest in our jurisdiction because the United States Supreme Court denied review of the "cat's paw" 10th Circuit case of EEOC v. BCI Coca-Cola Bottling Company of Los Angeles, No. 04-2220, 450 F.3d 476 (10th Cir., 6/7/06); 2006 U.S. App. LEXIS 13968 [briefed earlier in this database] [enhanced lexis.com version].
Furline v. Howard University, Nos. 04-cv-1029 and 04-cv-1114 (D.C. Cir., 7/24/08)
After an HR hearing, and with a history of prior corrective actions, a 46-year-old female patient registrar at Howard University was suspended without pay for five days because she had been absent from work without justification or authorized leave. She filed a claim alleging age discrimination contending that the suspension was instigated by her supervisor against whom she had made an internal complaint of age discrimination. The trial judge granted summary judgment in favor of the supervisor and hospital on her age discrimination and hostile work environment claims, but allowed trial on her retaliation claim.
The D.C. Circuit Court of Appeals reversed the trial judge's denial of summary judgment on the retaliation claim, so the employee lost on that:
- though her supervisor recommended suspension,
- subsequent multiple independent investigation and reviews and approval by upper-level management and HR demonstrated a valid business reason for the suspension rather than the alleged retaliation. 
Using the McDonnell Douglas test [previously described many times in this database], the employer was found to have presented a legitimate business reason for the adverse employment action, and the employee was unable to show it was a pretext.
Defamation: Health Care Quality Improvement Act (HCQIA), immunity, peer review process protected, investigation, no bad faith 
Illustrative; not controlling law. A cardiologist whose catheter lab privileges were suspended during allegation of substandard care sued for defamation, His "extraordinary judgment" of $22.5 million was set aside. Evidence showed that after the investigation he was suspended for five months. The appellate court found the temporary abeyance was imposed "in the reasonable belief that the action was in furtherance of quality health care." Poliner v. Texas Health Systems, No. 06-11235 (5th Cir., 7/28/08); 2008 U.S. App. LEXIS 15580; Internet: http://www.ca5.uscourts.gov/opinions/pub/06/06-11235-CV0.wpd.pdf; Healthcare Quality Improvement Act of 1986 (HCQIA); United States Code Title 42, Sections 11101 - 11152) [enhanced lexis.com version]
Retaliation, Title VII: inappropriate response to later reprisal complaint, punitive damages affirmed
Illustrative; not controlling law. Initial handling of the employee's Title VII claim was defeated by its subsequent mishandling of a reprisal complaint he later made. A period of half a year between events was overcome by sufficient evidence of a pattern of adverse actions taken against him. The mishandling involved subsequent failure to adequately take prompt remedial action in response to reprisals against the employee. Company officials and executives, who had human resources training and/or experience and should have known better, botched the matter by letting things go bad. Thus the jury's award of punitive damages was upheld. Heaton v. The Weitz Co., Inc., Nos. 07-2851/07-3030 (7/24/08); 2008 U.S. App. LEXIS 15577 [enhanced lexis.com version].
Section 1981: race, hostile work environment, serious verbal attack, repeated demeaning work requests
Illustrative; not controlling law. An African-American physician, also a homosexual alleged he was subjected to a hostile work environment. The standard of proof is whether the incident or incidents were severe and pervasive. Discriminatory behavior came in a serious verbal attack from a fellow physician, and repeated demeaning requests from a nurse that he remove trash from the operating room. Finally, evidence also consisted of allegations that members of the residency selection committee indicated they would not favorably consider him because of his rave and homosexuality. The motion to dismiss his case failed and will now head to trial. Johnson v. Riverside Healthcare Sys. LP, No. 06-55280 (9th Cir., 7/28/08); 2008 U.S. App. LEXIS 15994 [enhanced lexis.com version]
FLSA: pay discrimination, grouping common cases, commonality
Illustrative; not controlling law. The FLSA allows claimants with claims similar in law and facts to group them into one action to be tried that way. This case describes the standards for such grouping. Parra v Bashas', Inc., (9th Cir., 7/29/08); 2008 U.S. App. LEXIS 15985; Internet: http://www.ca9.uscourts.gov/ca9/newopinions.nsf/6E90DF303D4F7F54882574950000CD4C/$file/0616038.pdf?openelement [enhanced lexis.com version].  
Title VII: retaliation claims, close relative, protected activity of parent
U.S.D.C.N.M. Because it is not a ruling by the Tenth Circuit Court of Appeals, it is thus not controlling law in other cases, and thus it is limited to being possible persuasive authority in other similar cases in our federal district.
Two adult children claiming retaliation was the reason they were denied employment. They alleged that happened because of their mother's protected while working for the company. The 10th Circuit Court of Appeals has not answered this question of whether a person suffering an adverse employment action under Title VII can claim retaliation for a close relative's protected activity. Some other appellate circuits have ruled on the question, holding that a retaliation claim is available only to the employee, not to relatives, i.e., no riding on coattails. The N.M.U.S.D.C. refused to defer to EEOC regulations interpreting Title VII, stating "The clear wording of the provision limits causes of action to persons who engage in opposition or who participate in some way, even if minimally, in the protected activity." EEOC v. Wal-Mart Stores, Inc., No. 07-CV-0300 JAP/LFG (U.S.D.C.N.M., 7/08); Internet: http://www.nmcourt.fed.us/Drs-Web/view-file?full-path-file-name=%2Fdata%2Fdrs%2Fdm%2Fdocuments%2Fndd%2F2008%2F07%2F17%2F0001724241-0000000000-07cv00300.pdf.
Title VII: race, timecard fraud; evidence, McDonnell Douglas, summary judgment for employer
Controlling law. The McDonnell Douglas test used in cases of indirect discrimination evidence requires a prima facie (minimally sufficient) showing of discrimination, then a showing by the employer of a legitimate nondiscriminatory reason for an adverse employment action, and if that is sufficient the employee must prove that was a pretext for the action. The employee's explanations and evidence of unaccounted time failed, plus the employer presented overwhelming evidence of fraud. No evidence of disparate treatment was presented by the employee. Once again, an appellate court said it would not second-guess an employer. Kameisha Hamilton v. Boise Cascade Express, No. 06-6308 (10th Cir., 6/2/08); 2008 U.S. App. LEXIS 11744; 103 Fair Empl. Prac.Cas. (BNA) 935 [enhanced lexis.com version].
Public Sector, Whistleblower First Amendment: retaliation, matters of public concern, adverse employment action, motivating factor
U.S.D.C.N.M., so important as possible persuasive authority in other similar cases in our federal district. Public sector employees have a right of free speech under proper circumstance [described below]. A LANL auditor alleged pressure from higher up not to disclose billing improprieties; threats of firing were made; management stopped assignments to his unit and ignored its fiscal plans; he was not considered for promotion, and he alleged an "ergonomically unsafe work station".
Hook v. Regents of the University of California, No. 05-356 (D.N.M., 6/12/08)
Matters of public concern: His exercise of free speech as a public sector was upheld because under the First Amendment it "revealed an attempt to cover up an alleged concern". Further . . . ,

Speech is a mater of public concern if it is motivated by a desire to expose a public employer's malfeasance . . .
and,
. . . The fact that his speech took the form of sworn testimony in court or in a legislative proceeding also lends it additional protection.

Adverse employment action: In order to prevail the employee had to show that his protected speech was a substantial or motivating factor resulting in an adverse employment action, and the court ruled the question of reducing work for his unit could be considered by a jury. However the court rejected his claim of negative performance evaluation because the employer gave him a "glowing description his work" and a resulting score of 7.5 on a scale of 10, which indicated his performance was better than "solid". His claim of an ergonomically unsafe work station was rejected.
Motivating factor: Because there was a long time gap between his exercise of his right to free speech and an adverse employment action, described by the court as a "significant temporal disconnect", his claim failed.
ERISA: suing administrator
Illustrative; not controlling law. An update on LaRue [USSC - previously briefed in this database] with a case from the 4th Circuit Court of appeals. In Re: Mutual Funds Investment Litigation, No. 06-2003, No. 06-2176, No. 06-2177, 529 F.3d 207 (4th Cir. 6/16/2008); 2008 U.S. App. LEXIS 12690; 43 Employee Benefits Cas. (BNA) 2945; The Public Library of Law: http://www.plol.org/Pages/Login.aspx?d=eSbUWPS%2b2oFHpeBA%2bxuxsg%3d%3d&l=Cases [enhanced lexis.com version].
Title VII, PDA: in vitro fertilization (IVF), gender specific test
Illustrative; not controlling law. IVF is gender-specific, as opposed to infertility, which is not. ''Employees who are discharged for taking time off to undergo IVF- just like those terminated for taking time off to give birth or receive other pregnancy-related care-will always be women. . . Thus, contrary to the district court's conclusion, [the secretary] was terminated not for the gender-neutral condition of infertility, but rather for the gender-specific quality of childbearing capacity.'' Of further importance to the appellate court was the suspicious timing of her termination. Hall v. Nalco Co., No. 06-3684 (7th Cir., 7/16/08); 2008 U.S. App. LEXIS 15106;  MoreLaw Lexapedia: http://www.morelaw.com/verdicts/case.asp?n=06-3684&s=IL&d=36533 [enhanced lexis.com version].
ADEA: lowest performer, reduction in force (RIF), termination; no pretext
Illustrative; not controlling law. This 50-year-old manager was the lowest performer in the group of a dozen that included ten who were under-performers. That was persuasive to the appellate court that including her in the group of employees laid off in the RIF was not discriminatory. Also important to the appellate court was the fact that two older supervisors were deemed adequate and were not laid off. Her pretext claim was also rejected on appeal, and in it should be noted that the employer's decision process was thought to be wise. Additional evidence further convinced the appellate court to uphold summary judgment in favor of the employer. Faas v. Sears, Roebuck & Co., No. 07-2656 (7TH Cir., 7/10/08); 2008 U.S. App. LEXIS 14577; The Public Library of Law: http://www.plol.org/Pages/Login.aspx?d=DJBRkK1zqKdDxR4lthj8mQ%3d%3d&l=Cases [enhanced lexis.com version].
ADA: reasonable accommodations provided, unable to perform essential functions
Illustrative; not controlling law. Despite reasonable accommodations have been provided (though perhaps late and after difficulty for the employee), she was still unable to perform the essential functions of her position after briefly doing so, but then unsuccessfully. Mobley v. Allstate Insurance Co., No. 06-3834 (7th Cir., 7/8/08); 2008 U.S. App. LEXIS 14485; The Public Library of Law: http://www.plol.org/Pages/Login.aspx?d=wtcksij8zkiOKJ57fFQ0KA%3d%3d&l=Cases [enhanced lexis.com version].
FMLA: Non-essential functions
Illustrative; not controlling law. An employee returning to work after FMLA leave is not entitled under the Act to be reinstated to the same or equivalent position if he or she is unable to perform the essential functions of the job at the time they seek to return to work. However, the inability to perform a non-essential function cannot be a basis for denying reinstatement. Carstetter v. Adams County Transit Auth., No. 1:06-CV-1993 (M.D.Pa., 7/8/08); 2008 U.S. Dist. LEXIS 51874 [enhanced lexis.com version].
Privacy: electronic eavesdropping, hidden baby monitor, federal wiretap statute
Illustrative; not controlling law [Note: (1) this is a trial court decision in our 10th Circuit jurisdiction (2) in which a federal statue is involved]. Smith v. NWM-Oklahoma, LLC, Inc., d/b/a LA Weight Loss Centers, 2008 U.S. Dist. LEXIS 52160 (W.D.Okla., 7/8/08). Concerning wiretaps, check http://www.law.cornell.edu/uscode/18/usc_sup_01_18_10_I_20_119.html [enhanced lexis.com version].
FMLA, Promissory Estoppel: employee not eligible, but handbook and letter language may entitle employee to similar benefits
Illustrative and interesting, but not controlling law. Ooops! HR professionals and company HR staff may be wise to discuss this case with their human resources and employment law attorneys. Though the employee was not eligible for FMLA leave [his branch location had fewer than 50 employees with a 75 mile radius], the company handbook and a letter to the employee might be found at trial to have promised him leave, rights and benefits similar to that of the FMLAGilead Sciences, Inc., No. 06-4290 (7th Cir., 7/14/08); 2008 U.S. App. LEXIS 14894; Internet: http://www.ca7.uscourts.gov/tmp/FA113V7W.pdf [enhanced lexis.com version].
The appellate court's statement of the case gives you the best insight into what occurred and what may happen at trial [partially edited]:

SYKES, Circuit Judge. Steven Peters suffered a shoulder injury while he was employed by Gilead Sciences, Inc. He took a relatively short medical leave to have corrective surgery, and when his condition did not improve after returning to work, he took another leave. During his second absence, Gilead filled his position with another employee, and when Peters returned to work, Gilead offered him a different position. He declined and Gilead terminated his employment.
Peters filed suit against Gilead, alleging (as relevant here) a violation of the Family and Medical Leave Act ("FMLA"), 29 U.S.C. §§ 2601 et seq., and a claim for promissory estoppel under Indiana law. Gilead moved for summary judgment on the FMLA claim, arguing that Peters was ineligible for FMLA leave based on a provision in the Act that excludes employees at worksites at which less that 50 employees are employed "if the total number of employees employed by that employer within 75 * * * miles of that worksite is less than 50." 29 U.S.C. § 2611(2)(B)(ii). It was undisputed that Gilead employed less than 50 employees within 75 miles of Peters' worksite, making him statutorily ineligible for FMLA leave. It was also undisputed that if Peters was eligible for FMLA leave, Gilead had miscalculated the 12-week duration of his leave and replaced him before it expired.
Relying on language in Dormeyer v. Comerica Bank-Illinois, 223 F.3d 579, 582 (7th Cir. 2000), Peters argued that Gilead was equitably estopped from asserting the FMLA's 50/75 exclusion based on representations made in Gilead's employee handbook and in letters it sent to Peters regarding his entitlement to 12 weeks of medical leave. The district court concluded Peters had not established the elements of equitable estoppel and granted summary judgment for Gilead.
We reverse. While Dormeyer suggested that FMLA eligibility might, "in an appropriate case," arise by estoppel, the issue need not have been addressed in this case. Peters alleged a state-law claim for promissory estoppel--an equitable contract remedy that permits enforcement of a promise that induces actual and reasonable reliance on the part of the plaintiff, * * * at least to the extent of the plaintiff's reliance damages. The doctrine is available when a promise lacks the elements of contract; a threshold question is whether the promise created an enforceable contract.
The medical-leave representations contained in Gilead's employee handbook (repeated in its letters to Peters) may have created an enforceable contract under Indiana law, giving Peters a contractual right to the equivalent of FMLA leave (that is, 12 weeks) regardless of his statutory ineligibility. If the representations in the handbook are not contractually enforceable, Indiana's promissory-estoppel cause of action allows enforcement of Gilead's promises to the extent of the reliance harm Peters suffered. Accordingly, we need not decide whether this is an "appropriate case" to apply FMLA eligibility-by-estoppel, a possibility assumed but not decided in Dormeyer.

FLSA: backpay calculation, "fluctuating workweek method", "time-and-a-half" method, "clear and mutual understanding"
Controlling law. Read the full text of this complex case for a detailed explanation of how to calculate back pay for unpaid overtime. Clements v. Serco, Inc., No. 06-4316 (10th Cir., 7/1/08); 
2008 U.S. App. LEXIS 13806 Internet article: http://www.plol.org/Pages/Login.aspx?d=19pZDZ2aTL4lTWkJ4vouRw%3d%3d&l=Cases [enhanced lexis.com version].
PDA: Pregnancy Discrimination Act, disparate treatment
Controlling law. As you will recall, the PDA requires substantially equal treatment of pregnant employees compared with other employees, i.e., no better and no worse.
City of Albuquerque, No. 07-2105 (10th Cir., 7/8/08); 2008 U.S. App. LEXIS 14505; Internet: http://www.morelaw.com/verdicts/case.asp?n=07-2105&s=NM&d=36519 [enhanced lexis.com version].
Important facts:
- The city of Albuquerque Police Department required two of its pregnant officers to exhaust their accrued sick leave before taking maternity leave under the FMLA, and they were not allowed use their accrued compensatory time for their leave.
- However, evidence showed that other officers who took time off for reasons unrelated to pregnancy (but still protected by the FMLA) were allowed to use their compensatory time before dipping into their sick leave.
That was sufficient for the appellate court to determine that summary judgment was inappropriate because there was a genuine issue of material fact as to whether the explanations offered by the city were a pretext for intentional discrimination.
As to the issue of pretext, these facts will be important to the jury:
- The city claimed that it was simply following departmental policy, though the trial record showed the policy itself had only been in draft form when the officers took maternity leave, i.e., not yet in effect.
- Also, the appellate court found that a reasonable jury could find the personnel director did not make "a good faith mistake" about the policy because evidence showed she had previously singled out the FMLA leave requests of eight pregnant women by requiring them to use sick time for maternity leave and did so despite knowing a departmental review of such actions was in progress.
ADEA: EEOC Privacy Act § 83.1 for ADEA cases, Freedom of Information Act (FoIA), objection to disclosure
Illustrative; not controlling law. This DC Circuit case held that the EEOC could not release confidential information pursuant the EEOC Privacy Act § 83.1 for ADEA cases when the employer objected to the EEOC subpoena for documents. The employer has a right to petition for review of the matter and request an injunction against disclosure if that would be appropriate. Protection of certain confidential information, trade secrets, medical maters, and other information is a part of civil litigation procedural rules and case law, which the trial judges applies in reviewing such information to determine whether or not disclosure ought to be made. Venetian Casino Resort, LLC v. EEOC, No. 06-5361 (DC Cir., 6/27/08); 2008 U.S. App. LEXIS 13534 [enhanced lexis.com version].
Pregnancy Act: summary judgment, factual dispute
Illustrative; not controlling law. Summary judgments are appropriate where there is no genuine factual dispute and a party is entitled to judgment as a matter of law, which avoids a trial. In this case there were factual questions about the employer's possible discriminatory behavior and motivations that a jury needed to examine and decide, so summary judgment in favor of the employer was reversed by the appellate court:
- sigh by supervisor when employee advised him of her pregnancy and then  asking her if she would keep the baby, and
- credibility of employer's explanation of reason for dismissal: tardiness initially was excused, but later documentation stated it had not been excused. Roberts v. Park Nicollet Health Serv., No. 07-1738 (8th Cir., 6/24/08); 2008 U.S. App. LEXIS 13291; Internet article: http://www.plol.org/Pages/Login.aspx?d=Ej0I0osxqmWLrYu2TXDmDg%3d%3d&l=Cases [enhanced lexis.com version].
FMLA: Damages for missed work days, not intentional infliction of emotional distress
Illustrative; not controlling law. The employer appealed from an award of damages for work days missed because of stress suffered from denial of the FMLA claim, and the appellate court upheld that award, pointing out that the damages were for days of work missed, not for the tort of intentional infliction of emotional distress. Farrell v. Tri-county Metropolitan Transportation District of Oregon, No. 06-35484 (9th Cir., 6/29/08); 2008 U.S. App. LEXIS 13574; Internet: http://www.ca9.uscourts.gov/ca9/newopinions.nsf/4DB783F3B774B72D882574750000B8E8/$file/0635484.pdf?openelement [enhanced lexis.com version].
Immigration Nursing Relief Act: DoL action sufficient
Illustrative; not controlling law. $1,041,824 ordered by the Department of Labor for back pay was upheld , the appellate court holding that because the DoL had received notice of the INRA violation, and once proceedings start, the backpay may be awarded as long as the employer continues to pay less than the law allows. Alden Management Services, Inc. v. Chao, No. 07-3828 (7th Cir., 6/25/08); 2008 U.S. App. LEXIS 13356; Internet article: http://www.plol.org/Pages/Login.aspx?d=j8aYlHJZ34x0AQYUJEvIqw%3d%3d&l=Cases [enhanced lexis.com version]. 
ADA: obvious disability, no accommodation request, failure to accommodate, adverse employment action
Illustrative; not controlling law. Involuntary transfer from pharmacy assistant to collecting shopping carts and garbage, though not affecting pay or benefits, resulted in a "less distinguished title" and "significantly diminished material responsibilities". Brady v. Wal-Mart Stores, Inc., July 2, 2008); Docket No. 06-5486-cv (2nd Cir., 7/2/08); 2008 U.S. App. LEXIS 13850 [enhanced lexis.com version].
Disclosure: work product privilege, civil trial procedure rules
Illustrative; not controlling law. Protection of an attorney's trial preparation work keeps the opposing attorney from benefiting from the work of another, i.e., no free ride. Federal Rule of Civil Procedure 26(b)(3) [and similar state rules] provides this protection unless the opposing party "shows that it has substantial need for the materials to prepare its case and cannot, without undue hardship, obtain their substantial equivalent by other means." The opposing party failed to meet that requirement, and disclosure to the EEOC of a private investigator's report detailing the harassment of an employee with a disability in anticipation of litigation against a county parks department did not waive the work product privilege, even though it had been made to a "third party" because that is not an automatic waiver of the work product protection. Costabile v. County of Westchester, (SDNY, 6/18/08).
Insurance: untimely claim, coverage denied
Illustrative; not controlling law. Don't lose the insurance coverage you have paid for by not promptly filing a claim with the insurance company. Though this is a California case, it is typical of almost every, if not every, insurance policy because the insurer has a vital interest in becoming involved as soon as possible in the case to gather important information, make informed decisions, direct the defense, etc. The insured waited nine months to report the claim, a violation of the mandatory 30 day period, and so coverage was validly denied by the insurer. Westrec Marina Management, Inc. v. Arrowood Indemnity Co., B195047 (CA.Ct.App., 6/16/08); 2008 Cal. App. LEXIS 914; Internet: http://www.courtinfo.ca.gov/opinions/documents/B195047.DOC [enhanced lexis.com version]. 
Malpractice: attorney misrepresentations to plaintiff, damages against attorney
Illustrative; not controlling law. An employee's sexual discrimination claim failed because her attorney failed to adequately pursue the claim. However, the jury awarded damages against the attorney for malpractice. [As you may will recall, the question of malpractice was raised in this database a few cases back in Niswander v. Cincinnati Insurance Co. in which the attorney may have not adequately protected the client in disclosure of confidential company documents in that pay discrimination claim.] Black v. Shultz, No. 07-3108  (8th Cir., 6/24/08); 2008 U.S. App. LEXIS 13303;  Internet article: http://www.plol.org/Pages/Login.aspx?ReturnUrl=%2fPages%2fSecure%2fDocument.aspx%3fd%3dFYb0BZlg60OXtG%252bQi4MFRQ%253d%253d%26l%3dCases%26rp%3d15&d=FYb0BZlg60OXtG%2bQi4MFRQ%3d%3d&l=Cases&rp=15. 
ADEA: reduction in force (RIF), evidence, reasonable factors other than age (RFOA), employer's burden of establishing reasonableness of an employment practice, disparate impact
Controlling law; major change. When deciding to reorganize or reduce the workforce, under this decision construing the ADEA employers now must establish the reasonableness of their explanation for a suspect employment practice. Employers should discuss the specific details of this case with their employment attorneys if a reduction in force is contemplated.
Meacham v. Knolls Atomic Power Laboratory, No. 06-1505, 554 U.S. ____ (6/19/08); 2008 U.S. LEXIS 5029; CCH 91 EPD 43,231; Internet: http://www.supremecourtus.gov/opinions/07pdf/06-1505.pdf [enhanced lexis.com version]. 
The Supreme Court rejected the previous ADEA test of "business necessity" in disparate impact cases, holding that it was inappropriate in this type of litigation because it would be confusing to apply both a business necessity test and the RFOA test. Now, the employee must establish that an employer's specific business practice had a disparate impact on older workers, and the employer must then prove that any disparate impact was based on reasonable factors other than age.
Benefits: employee benefit plan administrator, "dual role" of both evaluating and paying claims, conflict of interest
Our 10th Circuit Court of Appeals already had taken the position (along with the 3rd, 4th, 5th, 9th, and 11th circuits) that when a benefits administrator is required to evaluate a disability benefits claim and also to pay the claim if determined to be valid, such conflict of interest must be taken into account on judicial review of a benefits determination.
MetLife v. Glenn, No. 06-923, 554U.S. ____ (2/18/08); 128 S. Ct. 1117; 169 L. Ed. 2d 845; 2008 U.S. LEXIS 1101; 76 U.S.L.W. 3391; Internet: http://www.supremecourtus.gov/opinions/07pdf/06-923.pdf [enhanced lexis.com version].
The Supreme Court held that there is a clear conflict of interest in such a situation because:
- every dollar provided in benefits is spent by the employer, and every dollar saved belongs to the employer, and
- even if there is an insurance company providing coverage, that may affect the employer's decision in choosing a company that predominantly denies claims.
When courts review benefit denial cases, the conflict of interest should be a factor to weigh in determining if there has been an abuse of discretion by the administrator ( as is the test in trust law and administrative law cases).
ADEA, Public Sector: state disability plans - age basis or disability basis
Controlling law. The ADEA allows pension eligibility to depend on age. The Supreme court ruled that if a pension plan includes age as a factor, and then treats employees differently based on pension status, then the employee must provide evidence that such a difference of treatment was "actually motivated" by age rather than pension status. In this case, benefits were also offered for disability benefits for employees in all hazardous occupations if they became disabled before retirement age and, it assumes that they would have worked until a time at which they would have been eligible for pension benefits. In this case, the employee was already covered. Essentially then, the Kentucky state benefits plan does not provide a "safety net" to an employee who does not need one. Kentucky Retirement Systems v. EEOC, No. 06-1037, 554 U.S. ____, (6/19/08); 2008 U.S. LEXIS 5032; CCH at 91 EPD 43,230; Internet: http://www.supremecourtus.gov/opinions/07pdf/06-1037.pdf [enhanced lexis.com version].
Statute of Limitations: 300 days, express written term-by-term employment contract
Controlling law. Litigation expenses might well have been avoided in this case if the employer (i.e., HR) had followed up with a clear written termination letter specifying the termination date, had requesting immediate return of school keys and other items, had immediately removed him from mailing lists, and had responded to his claim for unemployment insurance. Nonetheless, both the trial and appellate courts ruled that this part-time adjunct professor had sufficient information to understand that his services were no longer needed and that his employment was at an end:
- After an altercation with a student his division chair informed him he was relieved of his duties for the remainder of the term.
- His employment agreement was limited to each term and expressly stated that he had "no expectation of continued adjunct employment at the college beyond the term governed by this contract."
The courts rejected the employee's contentions that:
- His department chair told him he would have a job in the fall.
- He never received a written termination notice.
- The school didn't respond to his unemployment insurance application in which he said he quit voluntarily.
- The school continued to send him memos about teaching opportunities.
- The school did not request him to return his keys until after he complained to the department chair's supervisor.
Al-Ali v. Salt Lake Community College, No. 07-4056 (10th  Cir., 4/18/08); 2008 U.S. App. LEXIS 5737; Internet: http://ca10.washburnlaw.edu/cases/2008/03/07-4056.pdf [enhanced lexis.com version]. 
Retaliation: reprisal; disclosure of confidential company information, disparate pay class action; participation protection, opposition protection
Illustrative law; not controlling. Disclosure of confidential company information, some involving privacy of insured customers, by an employee violated the employer's policies, and the employee was fired. This case discusses the extent of protection the may apply to actions of employees, the difference between participation protection and opposition protection, and provides six points of consideration when determining whether disclosure of company information by an employee was reasonable, and thus activity protected from retaliation or reprisal by an employer. 
Niswander v. Cincinnati Insurance Co., No. 07-3738 (6th Cir., 6/24/08); 2008 U.S. App. LEXIS 13284; 2008 FED App. 0221P (6th Cir.); Internet: http://www.ca6.uscourts.gov/opinions.pdf/08a0221p-06.pdf [enhanced lexis.com version]. 
The employee had opted into pay discrimination class action litigation. Her attorney encouraged the employee to turn over company information, which the employee did, and apparently there was a failure by her attorney to specify the kinds of materials to disclosure and to review and screen what documents would be produced in the litigation [i.e., was information disclosed essential to the employee's pay discrimination claim?]

Based on the analysis applied by the courts in the cases discussed above, we believe that the following factors are relevant in determining whether Niswander's delivery of the confidential documents in question was reasonable: (1) how the documents were obtained, (2) to whom the documents were produced, (3) the content of the documents, both in terms of the need to keep the information confidential and its relevance to the employee's claim of unlawful conduct, (4) why the documents were produced, including whether the production was in direct response to a discovery request, (5) the scope of the employer's privacy policy, and (6) the ability of the employee to preserve the evidence in a manner that does not violate the employer's privacy policy. These factors are designed to take into account the employer's "legitimate and substantial interest in keeping its personnel records and agency documents confidential" and yet protect the employee's alleged "need for surreptitious copying and dissemination of the documents."

[Note: Might the employee have a malpractice claim against her attorney for not properly handling the confidential company items not related to the pay claim?].
ADEA: reduction in force (RIF), evidence, reasonable factors other than age (RFOA), employer's burden of establishing reasonableness of an employment practice, disparate impact
Controlling law; major change. When deciding to reorganize or reduce the workforce, under this decision construing the ADEA employers now must establish the reasonableness of their explanation for a suspect employment practice. Employers should discuss the specific details of this case with their employment attorneys if a reduction in force is contemplated.
Meacham v. Knolls Atomic Power Laboratory, No. 06-1505, 554 U.S. ____ (6/19/08); 2008 U.S. LEXIS 5029; CCH 91 EPD 43,231; Internet: http://www.supremecourtus.gov/opinions/07pdf/06-1505.pdf [enhanced lexis.com version]. 
The Supreme Court rejected the previous ADEA test of "business necessity" in disparate impact cases, holding that it was inappropriate in this type of litigation because it would be confusing to apply both a business necessity test and the RFOA test. Now, the employee must establish that an employer's specific business practice had a disparate impact on older workers, and the employer must then prove that any disparate impact was based on reasonable factors other than age.
Benefits: employee benefit plan administrator, "dual role" of both evaluating and paying claims, conflict of interest
Our 10th Circuit Court of Appeals already had taken the position (along with the 3rd, 4th, 5th, 9th, and 11th circuits) that when a benefits administrator is required to evaluate a disability benefits claim and also to pay the claim if determined to be valid, such conflict of interest must be taken into account on judicial review of a benefits determination.
MetLife v. Glenn, No. 06-923, 554U.S. ____ (2/18/08); 128 S. Ct. 1117; 169 L. Ed. 2d 845; 2008 U.S. LEXIS 1101; 76 U.S.L.W. 3391; Internet: http://www.supremecourtus.gov/opinions/07pdf/06-923.pdf [enhanced lexis.com version].
The Supreme Court held that there is a clear conflict of interest in such a situation because:
- every dollar provided in benefits is spent by the employer, and every dollar saved belongs to the employer, and
- even if there is an insurance company providing coverage, that may affect the employer's decision in choosing a company that predominantly denies claims.
When courts review benefit denial cases, the conflict of interest should be a factor to weigh in determining if there has been an abuse of discretion by the administrator ( as is the test in trust law and administrative law cases).
ADEA, Public Sector: state disability plans - age basis or disability basis
Controlling law. The ADEA allows pension eligibility to depend on age. The Supreme court ruled that if a pension plan includes age as a factor, and then treats employees differently based on pension status, then the employee must provide evidence that such a difference of treatment was "actually motivated" by age rather than pension status. In this case, benefits were also offered for disability benefits for employees in all hazardous occupations if they became disabled before retirement age and, it assumes that they would have worked until a time at which they would have been eligible for pension benefits. In this case, the employee was already covered. Essentially then, the Kentucky state benefits plan does not provide a "safety net" to an employee who does not need one. Kentucky Retirement Systems v. EEOC, No. 06-1037, 554 U.S. ____, (6/19/08); 2008 U.S. LEXIS 5032; CCH at 91 EPD 43,230; Internet: http://www.supremecourtus.gov/opinions/07pdf/06-1037.pdf [enhanced lexis.com version].
ADA: regarded, vertigo, safety hazard
Controlling law. Trial will be held on a number of issues. The main issue was whether an electrician was discriminated against when he was demoted because his employer was concerned that after his stroke he experienced vertigo and balance problems and thus might be a danger to himself and others. However, the employer claimed that he was not restricted from performing either a "class of jobs" or a "broad range of jobs," which is an ADA requirement under the concept of "major life activity of working". Disagreeing, the 10th Court of Appeals denied the employer's motion for summary judgment on the ground that this situation presented a triable issue. Medical records of the employee did not support the employers concerns. Also remaining at issue is whether this employee presented a "direct threat" to safety of others in the plant. Justice v. Crown Cork And Seal Company, Inc., No. 07-8036 (10th Cir., 6/3/08); 2008 U.S. App. LEXIS 11769 [enhanced lexis.com version].
ADEA: layoff, employment policy, rehire, statistical analyses, disparate impact, prima facie case
Illustrative law, not controlling. Allstate's policy of denying rehiring for at least one year after layoff is an "employment policy" under the ADEA rather than a "hiring policy". This allowed challenge by a "disparate impact" legal theory. EEOC statistical analyses showed that Allstate's rehire policy had significantly greater adverse effects on older workers, which established a prima facie (legally sufficient basic legal evidentiary) case of disparate impact of the policy on older workers. EEOC v. Allstate Ins. Co., No. 07-1559 (8th Cir., 6/10/08); 2008 U.S. App. LEXIS 12337; Internet: http://www.ca8.uscourts.gov/opndir/08/06/071559P.pdf [enhanced lexis.com version].
Title VII: retroactive pay raise defense failed
Illustrative; not controlling law. The employer's attempt to avoid a discrimination charge by deciding to reverse its adverse employment action and grant the merit raise failed. The 11th Circuit followed the reasoning of the 7th Circuit, stating that a retroactive raise "could not alter the fact that she had been denied the increase or erase all injury associated with it, specifically the lost value and use of the funds during the time she was not receiving them". Crawford v. Carroll, No. 07-11603 (11th Cir., 6/308); 2008 U.S. App. LEXIS 11830; 21 Fla. L. Weekly Fed. C 758; Internet: http://www.ca11.uscourts.gov/opinions/ops/200711603.pdf [enhanced lexis.com version].
ADEA, OWBPA: reduction in force (RIF), group termination releases, disproportionately laying off older workers, "knowing and voluntary" waiver, deficient description
Illustrative, not controlling law. The Older Workers Benefit Protection Act has been construed by the United States Supreme Court to be strictly construed when applying it to releases from liability of employers in layoffs. Because the legal requirements are specific and particular, employers should review the full text of this opinion and fully discuss it with human resources professionals and legal counsel. Peterson, et al. v. Seagate U.S. LLC, No. 0:2007cv02502 (D.MN, 5/28/08); 2007 U.S. Dist. LEXIS 42179; Internet reference: http://dockets.justia.com/docket/court-mndce/case_no-0:2007cv02502/case_id-91710/ [enhanced lexis.com version].
Whistleblower: FLSA disclosures by employees, protection
Illustrative, not controlling law. Following a DOL FLSA investigation the employer moved to compel disclosure by the DOL of statements by current former employees. DOL produced those statements and depositions, but the federal district court trial judge ruled that such information from employees who did not testify were protected by the whistleblower "informer privilege". Chao v. Raceway Petroleum, Inc., No. 2:2006cv03363 (D.N.J. May 14, 2008); Internet reference: http://dockets.justia.com/docket/court-njdce/case_no-2:2006cv03363/case_id-191730/ [enhanced lexis.com version].
Title VII, PDA: medically recommended abortion, deformed fetus; indirect evidence, McDonnell Douglas, pretext
Illustrative, not controlling law. Citing to both Title VII and the Pregnancy discrimination Act, the gender discrimination claim of a female employee will proceed to trial. Her pregnancy was complicated, medical examinations and tests indicated her fetus would be born with severe deformities, and professional advice was to terminate the pregnancy which she ultimately did. Because of these pregnancy complications, surgery and the funeral service, she missed a significant amount of work. The employer was aware of the problem and as she was leaving for the funeral she observed her work station being packed to move and learned her employment was being terminated. The employer's defense was unexcused absence, but evidence showed that the adverse employment action apparently was based on her supervisor's consideration that she "didn't want to take responsibility". The appellate court found that (1) the supervisor was aware of and approved of her absences, (2) that sufficient evidence indicated he knew of the abortion, and (3) that there was sufficient evidence for a trier of fact to infer that it was more likely than not that his knowledge was the determinative cause motivating termination of her employment. Further, evidence from other witnesses indicated other employees were treated differently when calling to be excused from work for illnesses. C.A.R.S. Protection Plus, Inc., Nos. 06-3625, 06-4508 (3d Cir., 5/3008); 2008 U.S. App. LEXIS 11519; Internet: http://www.ca3.uscourts.gov/opinarch/063625p.pdf [enhanced lexis.com version].
USERRA: harassment, hostile work environment, military status

Illustrative, but not controlling law. As we have noted in the past few years, courts now often compare various discrimination laws and borrow legal theories and remedies to consistently and predictably analyze facts, fashion remedies and resolve claims. The intent of Uniformed Services Employment and Reemployment Act is to encourage military service, and an Alabama federal district trial court judge thus ruled it should be construed to allow a harassment/hostile work environment to proceed to full trial. Otherwise, said the judge, the act would be meaningless if an employer made working conditions so intolerable the employee would "feel forced to quit" and but would left without a remedy for discrimination and harassment. Dees v. Hyundai Motor Mfg.LLC, 2008 U.S. Dist. LEXIS 40952, (M.D. Ala., 5/21/08); McGuireWoods LLC article: http://www.mcguirewoods.com/news-resources/item.asp?item=3330 [enhanced lexis.com version].
Arbitration: review limited to contract issue, statutory claim triable in court
Illustrative law; not controlling. "While the expertise of arbitrators lies in the application of facts to the terms of an employee's contract or collective bargaining agreement, the expertise of federal courts lies in the application of facts to anti-discrimination cases". Thus, the employee could proceed with her ADA claim because it was of a 'distinctly separate nature' from 'independent statutory rights accorded by Congress."The Goodyear Tire & Rubber Co., No. 06-6563 (6th Cir., 5/23/08); 2008 U.S. App. LEXIS 11076; 2008 FED App. 0195P (6th Cir.) [enhanced lexis.com version].
ADEA: reassignment, adverse employment action; evidence, prima facie case
Illustrative law; not controlling. A 69-year-old full-time teacher without tenure was entitled to a full trial on her claim of discriminatory reassignment to that substitute teacher. Critical factors:
- comparison of tenure track teachers with ages of 39 and 42 were close enough to establish a prima facie case of discrimination,
- seniority of those teachers could be manipulated by the principal,
- discretion of the principal was allowed in deciding seniority.
"An employer cannot defeat a claim of discrimination by giving younger employees greater seniority rights immediately before displacing an older, but less senior, employee". Filar v. Board of Educ. of the City of Chicago, No. 07-1275 (8th Cir., 5/22/08); Internet: http://www.plol.org/Pages/Login.aspx?d=TiBiplRMgsASnfM8GyRI6A%3d%3d&l=Cases [enhanced lexis.com version]. 
ADEA: termination, pretext claimed, subsequent valid explanation
Controlling law in this jurisdiction. Though it is not good business practice to change or add to reasons for termination, at times it is allowed and succeeds. However, it is better practice for employers is to carefully examine the entire situation and provide all valid reasons for termination at the time of termination rather than incurring the expense of defending against a discrimination suit and hoping a later additional factor will prove successful.
Ruleford v. Tulsa World Publishing Company, No. 06-5205 (10th cir., 2/22/08); 2008 U.S. App. LEXIS 3863; Internet: http://ca10.washburnlaw.edu/cases/2008/02/06-5205.pdf [enhanced lexis.com version].
Gary Ruleford began with the newspaper in 1971 as salesman, rising in 1999 to classified advertising sales manager. As time worsened for newspapers and their advertising revenues, during his time as manager sales decreased by $6M, cost of commissions increased by 28% and payroll expenses increased by 11%. Suing for ADEA discrimination, he claimed that was a pretext for age discrimination termination.
The key to this case is the following quotation from the court [partially edited]:

Ruleford argues he established pretext because Tulsa World's reasons for termination given during litigation conflict with the reasons given to him at the time he was terminated. At his termination meeting, Lorton explained to Ruleford he was being fired because management had lost faith in his abilities. Lorton * * * then cited five specific examples: (1) failure to personally seek business from automobile dealers; (2) absenteeism problems; (3) increases in commissions; (4) problems with employee use of business phone lines; and (5) failure to implement performance standards for the department. Ruleford claims Tulsa World asserted new reasons for his termination in this litigation by claiming he was fired because sales revenues declined while payroll and commissions increased.

After his discrimination suit was filed the newspaper also added it explanation that sales revenues had declined by 20%. That provided a sufficient valid business reason for his termination and his suit was dismissed by both the trial and appellate courts.
Arbitration: policy mass-emailed, upheld, contract, consideration
Controlling law in this jurisdiction. Though it may not be the best business practice to announce the new policy that claims against the company must be submitted to binding arbitration, in this case that policy was enforced despite the employee's contention that its terms unfairly operated to the benefit of the employer and also put her in the position of either accepting those terms or quit the company. The better business practice is to follow up by providing each employee a copy of the new policy and obtain a signature acknowledging receipt.
Cautionary note: HR staff and practitioners may want to discuss this case with legal counsel about the best business practices before making a change in arbitration agreement terms and then how best to implement the change.
Pennington v. Northrup Grumman Space Systems Corp., No. 07-2250 (10th Cir., 3/14/08); 2008 U.S. App. LEXIS 5563 [enhanced lexis.com version].
When Christine Pennington was hired by TRW in 1998, the arbitration policy was non-binding. Northrup Grumman acquired TRW in December or 2002. A mass email was sent to all employees on 2/9/04 announcing the change to binding arbitration.
There are two issues here:
- whether the terms of the new arbitration policy were "unconscionable" under NM law and
 - whether this new term of employment was supported by adequate contractual consideration.
Unconscionable?
A contract to be enforceable under NM law must not be "unconscionable", which could mean:
- there is an absence of a meaningful choice on the part of one party (which our courts call "procedural unconscionablity") and
 - terms that are unreasonably favorable to the other party ("substantive unconscionablity").
The appellate court decided there was no absence of meaningful choice, and that the terms were not "such as no man in his senses and not under delusion would make on the one hand, and no honest man would accept on the other.
Consideration?
Contractual consideration may consist of:
- the promise of a party to do something he is under no obligation to do or
- that party's promise to forebear from doing something he has a legal right to do.
Generally, reciprocal agreements have been held to constitute sufficient contractual consideration if the employer does not retain a unilateral right on its part to terminate or modify the arbitration agreement after an employee's claim accrued. [Note: Refer to NM cases on this point briefed previously in this database.]
The appellate court rejected Pennington's contention of unfavorability because she did not substantiate her claim with any legal authority that an arbitration agreement lacks consideration when one party may be more likely to use it than another.
42 U.S.C. § 1981: contracts, retaliation claims allowed, Thirteenth Amendment, employment discrimination, Civil Rights Act Of 1866, statute of limitations, statutory interpretation
Controlling law: Retaliation claims are allowed under the Civil Rights Act of 1866 that prohibits discrimination for race and color in contractual matters, and claimants are allowed a longer period within which to file than under the later antidiscrimination acts, and damages are not capped.
CBOCS West, Inc. v. Humphries, No. 06-1431, ____ U.S. ____, (5/27/08); 2008 U.S. LEXIS 4516 [enhanced lexis.com version].
Under this act, any "person within the jurisdiction of the United States" has the same right to "make and enforce" contracts, regardless of their skin color, both at the time of making the contract and afterwards. Though not based on an employee's characteristic, such as race, but instead on an action taken by the employee, claims might include such things as complaining about work conditions or discriminatory treatment under and employment contract, written or otherwise. 
Justice Breyer summarized the case as follows [partially edited]:

The case before us arises out of a claim by respondent, Hedrick G. Humphries, a former assistant manager of a Cracker Barrel restaurant, that CBOCS West, Inc. (Cracker Barrel's owner) dismissed him (1) because of racial bias (Humphries is a black man) and (2) because he had complained to managers that a fellow assistant manager had dismissed another black employee, Venus Green, for race-based reasons. Humphries timely filed a charge with the Equal Employment Opportunity Commission (EEOC), pursuant to 42 U.S.C. § 2000e-5, and received a "right to sue" letter. He then filed a complaint in Federal District Court charging that CBOCS' actions violated both Title VII of the Civil Rights Act of 1964, 78 Stat. 253, as amended, 42 U.S.C. § 2000e et seq., and the older "equal contract rights" provision here at issue, § 1981. The District Court dismissed Humphries' Title VII claims for failure to pay necessary filing fees on a timely basis. It then granted CBOCS' motion for summary judgment on Humphries' two § 1981 claims. Humphries appealed.
The U.S. Court of Appeals for the Seventh Circuit ruled against Humphries and upheld the District Court's grant of summary judgment in respect to * * * his direct discrimination claim. But it ruled in Humphries' favor and remanded for a trial in respect to his § 1981 retaliation claim. In doing so, the Court of Appeals rejected CBOCS' argument that § 1981 did not encompass a claim of retaliation. 474 F.3d 387 (2007). CBOCS sought certiorari, asking us to consider this last-mentioned legal question. And we agreed to do so. See 551 U.S. ____, 128 S. Ct. 30, 168 L. Ed. 2d 807 (2007).

The United States Supreme Court reviewed past cases and affirmed the ruling of the Seventh Circuit Court of Appeals holding that a retaliation claim may be brought against CBOCS by Humphries.
FYI: Genetic Information Nondiscrimination Act of 2008 ("GINA"), H.R. 493
HR practitioners need to begin familiarizing themselves with this new legislation passed by Congress and signed by the President. Googling "genetic information nondiscrimination act of 2008" will turn up numerous entries describing and discussing it.
Effective dates are 11/21/09 generally, and 5/21/09 for health plans and health insurance plans that begin on and after that date. WARNING: This is a complex act to be aware of an to discuss in detail with experienced and trained human resources specialists and legal advisors
Briefly, genetic information is broadly defined to include information about:
- an individual's genetic tests,
   - the genetic tests of the individual's family members:
   - for a pregnant woman - the genetic information of any fetus carried by such pregnant woman; and
- for an individual or family member utilizing an assisted reproductive technology - the genetic information of any embryo legally held by the individual or family member),
and
- the manifestation of a disease or disorder in a family member [an individual's spouse or dependent child by birth or adoption], and certain other relatives of such individual, individual's spouse or dependent child.
Genetic information does not include information about the sex or age of any individual.
This act amends the following laws:
- Employee Retirement Income Security Act of 1974 (ERISA),
- Public Health Service Act,
- Internal Revenue Code of 1986,
- Title XVIII of the Social Security Act relating to Medigap, and
- Health Insurance Portability and Accountability Act (HIPAA).
ADA, ERISA: associational discrimination, employer monitoring medical expenses, employment termination, close temporal proximity, McDonnell Douglas proof
Controlling law in this jurisdiction. "Associational discrimination" is a theory gaining more application. It means that an employee was discriminated against because he or she was associated with a disabled person. In this case the parents were fired a couple of weeks after their son relapsed into a terminal cancerous condition, and the employer found their medical expenses to be too high. All three were on the company health plan.
Trujillo v. Pacificorp, No. 06-8074 (10th Cir., 5/7/08); 2008 U.S. App. LEXIS 9807; Internet article with case text: http://www.morelaw.com/verdicts/case.asp?n=06-8074&s=WY%20%20%20%20%20%20%20%20&d=36188 [enhanced lexis.com version].
Evidence at trial and on appeal showed:
- The self-insured employer was concerned about the rising costs of healthcare.
- Utilizing the "expense" approach for analyzing associational discrimination claims, the Tenth Circuit noted the employer
   - monitored health and welfare benefits in conjunction with an employee's personal leave,
   - kept tabs on high-dollar claims, and
   - specifically monitored the child's claims, which exceeded $62,000.
The appellate court said, "given the difficulty in establishing an expense case…direct evidence of discrimination from [health care] costs will be rare. Where as here, the temporal proximity is close, it is a circumstance that should be given considerable weight."
This case will go to trial on both the parents' ADA and ERISA claims for terminating them for having a sick child, a violation of:
- the association clause of the Americans with Disabilities Act (ADA), 42 U.S.C. §12112(b)(4), and
- the Employee Retirement Security Act of 1974 (ERISA), 29 U.S.C. §§ 1001 et seq.
Title VII: recorded hearsay, exception to exclusion; religious discrimination, hiring and rehiring
Controlling law in this jurisdiction.
Direct evidence of discrimination was gathered by surreptitiously tape recording conversations between employer and employee. Though the management person died and was unavailable for cross-examination, the taped conversations were held to be admissible at trial.
Fischer v. Forestwood Co., Inc., No. 06-4121 (10th Cir., 5/12/08); 2008 U.S. App. LEXIS 10250 [enhanced lexis.com version].
The appellate court reversed the trial judge's ruling that the tapes were inadmissible hearsay [partially edited]:

Hearsay evidence is generally inadmissible. Fed. R. Evid. 802. Such evidence "is a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted." Fed. R. Evid. 801(c). A statement is not hearsay, however, if it is an admission of a party-opponent. Fed. R. Evid. 801(d)(2). An admission of a party-opponent is, among other things, a statement "offered against a party and is . . . (C) a statement by a person authorized by the party to make a statement concerning the subject, or (D) a statement by the party's agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship." Id.

The taped conversations constitute admissions of a party-opponent because Erwin was president of Forestwood at the time of the conversations. As president, he was "authorized" by Forestwood "to make a statement concerning" hiring and firing. See Fed. R. Evid. 801(d)(2)(C). * * * Likewise, he was acting as an agent for Forestwood and was making statements within the scope of his authority. See Fed. R. Evid. 801(d)(2)(D).

ADEA: bona fide occupational qualification, BFOQ, safety concerns
Illustrative, not controlling law. A BFOQ must be shown by an employer that an age limit is reasonably necessary to the essence of the business. Though controversial these days as our population ages better at least in some segments of the population, age limitations have been upheld. In this case, the age limitation for corporation pilots that was similar to that for commercial airline pilots was upheld. EEOC v. (N.D.Tex, 4/28/08), Internet article: http://www.fordharrison.com/shownews.aspx?Show=3645 [Note: as of May 15, 2008, no other citation was available].
ADEA: benefits, salary level, arbitration
Illustrative, not controlling law. Because salary levels were guaranteed for flight engineers only "until normal flight engineer retirement date" and the benefit plan set that date at age 65, salary reductions of  two 75 year old flight engineers was held not to be discriminatory. Miller v. American Airlines, Inc., No. 07-1518 (7th Cir., 5/5/08); 2008 U.S. App. LEXIS 9631 [enhanced lexis.com version].
FMLA: leave denied, no discrimination, failure to follow rules, fraud prevention
Illustrative, not controlling law. A married couple lost their FMLA discrimination claim for failing to follow filing rules. The appellate court said "nothing in the statute forbids an employer to adopt reasonable, nonburdensome measures for preventing fraud." Further, "There is a limit to how many warnings an employer must encumber its forms with."
- The husband took off  several days to care for their sick child.
- He missed the deadline to file the medical certification.
- The form he used went astray because it  was preprinted with his wife's name and social security bar code information rather than his own.
- Prohibiting interchange of forms was not an interference with FMLA rights.
- It was not interference with FMLA rights for the company to require filing in person rather than faxing or mailing because an employer may want to avoid the possibility of an FMLA applicant forging a letter or embellishing the doctor's comments before forwarding it. Townsend-Taylor v. Ameritech Servs., Inc., No. 07-2166 (7th Cir., 4/29/08); 2008 U.S. App. LEXIS 9237; Internet: http://www.plol.org/Pages/Login.aspx?d=w6u5%2fM05BeITI04HHij0Sg%3d%3d&l=Cases [enhanced lexis.com version].
Benefits, Arbitration: severance pay denied
Illustrative, not controlling law. An executive who declined a comparable job and higher salary was not entitled to severance pay. Williams v. The Interpublic Severance Pay Plan, No. 07-3146 (7th Cir., 4/29/08); 2008 U.S. App. LEXIS 9231; Internet: http://www.plol.org/Pages/Login.aspx?d=YqARcqX%2fVKSZ8W0GMlLMfA%3d%3d&l=Cases [enhanced lexis.com version].
ERISA: plan administrator liability, misleading benefits documents, when medical expense deemed "incurred", flexible spending account (FSA); Firestone Tire & Rubber Co. v. Bruch precedent
Illustrative, not controlling law. The FSA plan administrator [employer, in this case] provided documents that did not clearly state when a medical expense would be deemed "incurred" under the plan. The employee decided to have $3k of orthodontic work performed and paid the full cost during the plan year, but not all of the work was completed during the plan year. She based her decision on IRS rules on when medical expenses are incurred and on the employer's New Hire Guide and on its Summary Plan Description (SPD), both similarly worded. When she sought FSA reimbursement the employer-plan administrator reimbursed only a portion because the work was only partially completed.  She sued for breach of fiduciary duty, which consists of proving the following:
1) the defendant [employer/plan administrator] was acting in a fiduciary capacity when it made the challenged representations;
2) these representations amounted to material [legally significant]misrepresentations; and
3) the plaintiff relied on those misrepresentations to his or her detriment.
The appellate court found the employer-plan administrator had breached its fiduciary duty by not clearly stating how to handle such a payment and protracted treatment situation. O'Meara v. Cit. Group, Inc. (D.N.J 4/l1/08) [Note: also refer to Firestone Tire & Rubber Co. v. Bruch, 489 U.S. 101, 103 L. Ed. 2d 80, 109 S. Ct. 948 (1989) [enhanced lexis.com version].
Federal Civil Procedure : United States Supreme Court, higher standard of proof for dismissal
Illustrative federal civil procedural note for attorneys. As you know, cases may be dismissed Federal Rules of Civil Procedure, Rule 12(b)(6) for failure to state a claim upon which relief can be granted, i.e., no matter what the facts are there is no legal basis to succeed. The 2007 USSC case of Bell Atlantic v. Twombly expressly rejected the standard long used for many years by the lower federal courts: a complaint should not be dismissed for failure to state a claim unless it appears beyond doubt that the plaintiff can prove no set of facts in support of the plaintiff's claim that would entitle the plaintiff to relief. Rather, the Court held that, though the factual allegations of a complaint need not be detailed, they must be strong enough to plausibly indicate that the plaintiff can prevail. This standard of proof is similar to that for summary judgment - a reasonable probability of winning at trial. Bell Atlantic v. Twombly, No. 05-1126, 550 U.S. 544 (2007): 127 S. Ct. 1955; 167 L. Ed. 2d 929; 2007 U.S. LEXIS 5901; 75 U.S.L.W. 4337; 2007-1 Trade Cas. (CCH) P75,709; 68 Fed. R. Serv. 3d (Callaghan) 661; 20 Fla. L. Weekly Fed. S 267; 41 Comm. (P & F) 567; Internet: http://www.supremecourtus.gov/opinions/06pdf/05-1126.pdf  [enhanced lexis.com version].
ADEA: reduction in force, RIF, spreadsheet, hidden age data, password protected
Controlling law. Existence of hidden age data in password protected cells of a spreadsheet provided as a tool containing information for evaluating candidates for layoff in the RIF was not evidence of discrimination because it was used only after RIF decisions were made. No evidence indicated that the hidden cells had been accessed those making RIF decisions. Further, all employees were evaluated on similar criteria, the same scale, and on terms without bias. Co., No. 07-3027 (10th Cir., 4/22/08); 2008 U.S. App. LEXIS 8714; Internet, More Law article: http://www.morelaw.com/verdicts/case.asp?n=07%2D3027&s=KS%20%20%20%20%20%20%20%20&d=36068 [enhanced lexis.com version]. 
FLSA: going and coming pay denied
Illustrative, not controlling law. Merely carrying heavy brief cases to and from work did not entitle city fire alarm inspectors to claim minimal commuting time as work time because they had no additional responsibilities. Singh v. The City of New York, No. 06-2969-cv 2nd Cir., 4/29/08); 2008 U.S. App. LEXIS 9228 [enhanced lexis.com version].
Title VII: gender discrimination, adverse employment action
Illustrative, not controlling law. A female detective was denied a transfer from the serology section to the more desirable fingerprint section with state-of-the-art technology. Under previous decisions an adverse employment action could be grounds for a discrimination claim, and conversely, denial of the opportunity to move to a "materially more advantageous" job can also be grounds for a discrimination claim if the employee can show that it offers  an "objective and significant improvement in the terms, conditions, or privileges of" employment. Beyer v. County of Nassau, No. 06-4930-cv (2nd Cir., 4/23/08); 2008 U.S. App. LEXIS 8708: Internet: http://www.ca2.uscourts.gov:8080/isysnative/RDpcT3BpbnNcT1BOXDA2LTQ5MzAtY3Zfb3BuLnBkZg==/06-4930-cv_opn.pdf [enhanced lexis.com version].
Title VII: hostile work environment, severe, pervasive, failure to correct
Illustrative, not controlling law. Over a three year period the only female sales executive in a department was exposed to crude talk and talk radio programming offensive to women; her complaints were ignored. This atmosphere was severe and pervasive enough to support he claim of a hostile work environment, even though she was not a target of that misbehavior. "Though we have never explicitly held that such `sex specific' language satisfies the `based on' element in a sexual harassment hostile work environment case even when the language does not target the plaintiff, we do so today," wrote the court. Reeves v. C.H. Robinson Worldwide, Inc., No. 07-10270 (11th Cir., (4/28/08); No. 07-10270; 2008 U.S. App. LEXIS 9171; Internet: http://www.ca11.uscourts.gov/opinions/ops/200710270.pdf [enhanced lexis.com version]. 
FMLA: employer, violation, attempt to comply, willful, statute of limitations, knew or should have known, reckless disregard
Controlling law. Violations of the FMLA have a limitation of two years within which an aggrieved employee must file a claim or otherwise be barred, and for willful violations the limit is three years. The employee filed his claim in the period after two years but before three years had expired, so the only way for his claim to survive was to prove a willful violation of the FMLA. The Act does not define "willful" or "willfulness", and our federal appellate court is the first one in the country do so, and favorably for the employer. For your convenience, the Internet URL is provided so you can read the details. 
Bass v. Potter, No. 06-5149 (10th Cir. April 15, 2008); 2008 U.S. App. LEXIS 8122; Internet: http://ca10.washburnlaw.edu/cases/2008/04/06-5149.pdf [enhanced lexis.com version].
The facts are important in this case, so you should print it and study it for full understanding of how the court decided the matter. Briefly, however, the employee failed twice to provide details of the medical certification so that the employer could adequately evaluate the validity of the FMLA claim.
In order to succeed, the employee had to prove the employer willfully violated the Act, and because the FMLA does not define willful behavior, the Tenth Circuit Court of Appeals adopted the definition for willfulness used by courts in Fair Labor Standards Act (FLSA) cases. [Note: Fortunately, federal courts frequently strive for continuity and uniformity in discrimination cases and our state courts tend to do the same, which make interpretation easier in human resources and employment law.]. The FLSA standard is: "a plaintiff must show that 'the employer either knew or showed reckless disregard for the matter of whether its conduct was prohibited by the statute.'" Finding that the evidence showed that the employer did not willfully violate the FMLA, the employee's claim was appropriately denied.
ERISA: benefits, human resources benefits misstatement
Illustrative, not controlling law. An HR employee misstated to an employee a larger pension benefit than the actual entitlement. That was not a breach of a fiduciary duty because the HR employee was not acting in the capacity of  a plan fiduciary. "Nothing in ERISA secures him a windfall when a ministerial employee makes a mistake in an estimate, a mistake of which the beneficiary is or should be aware of because of the company's clear and accurate ERISA disclosures." An estimate is just that - an estimate. Livick v. The Gillette Co., No. 07-2108 (1st Cir., 4/17/08); 2008 U.S. App. LEXIS 8261; Internet: http://www.ca1.uscourts.gov/cgi-bin/getopn.pl?OPINION=07-2108.01A [enhanced lexis.com version].
FMLA: discrimination, termination motive, unfavorable comments
Illustrative, not controlling law. A school bookkeeper was fired for missing too much work, unfortunately based on:
- caring for terminally ill parents and
- the effects of deaths of five other family members or close friends within the year.
She missed 72 of 242 work days. Stating that it determined she missed too much work to meet the essential functions of her position, the school board terminated her employment, and later they stated it was not her absences, but rather because her performance was unsatisfactory [Note: Changing reasons is often fatal]. Evidence showed a discriminatory motive because the board was "fully cognizant of their obligations . . . under the FMLA", built a case to fire her on grounds of incompetence, and stated at a board meeting that FMLA requirements were "just ludicrous" and "a fiasco" [Note: Oh, oops! Also, perhaps the district and/or board ought to have realized this employee needed FMLA leave.]. Lewis v. School Dist. #70, No. 06-4435 (7th Cir., 4/17/08); 2008 U.S. App. LEXIS 8248; Internet More Law article: http://www.morelaw.com/verdicts/case.asp?n=06-4435&s=IL%20%20%20%20%20%20%20%20&d=36049 [enhanced lexis.com version].
Title VII: gender, age, retaliation, comment, "Not young and hip enough"; FMLA, anxiety
Controlling law. You'd think that a comment like "Not young and hip enough" would be a sufficient basis for a gender claim, but it wasn't because the comment was made by employees of a partner company, not the employer. Essentially:
- A biased comment isn't direct evidence of discrimination unless it can be attributed to a decisionmaker.
- A discrimination complaint must allege unlawful discrimination if it is to be considered protected activity under a claim of retaliation.
- Petty slights and trivial occurrences of personality conflicts won't support discrimination and retaliation claims.
 Read the details of this case because it is complex.
Steele v. Kroenke Sport Enterprises, LLC, No. 06-1377 (10th Cir., 2/11/08); 2008 U.S. App. LEXIS 3091; 102 Fair Empl. Prac. Cas. (BNA) 1291; Internet article with a full text of the opinion: http://www.morelaw.com/verdicts/case.asp?n=06-1377&s=CO%20%20%20%20%20%20%20%20&d=35346 [enhanced lexis.com version]. 
Deborah Steele stated in 1999 as a sales representative for Ascent Entertainment, which operated Denver's Pepsi Center arena. In 2000 Kroenke Sports Enterprises (KSE) acquired the arena and became her employer. Later, Clear Channel (CC) and KSE became 50/50 partners with Universal Lending Pavilion (ULP). Around late September 2003 ULP had a position open for selling ULP sponsorships, and Steele's superiors thought she'd be right for it. CC had approval rights over that position. Three CC employees involved in the hiring process did not want steels because they claimed she had a history of poor communications with CC, and allegedly one of the CC employee's had said Steele was "not hip enough and young enough for the job." Ultimately, a younger male employee was hired for the position.
A few days later Steele was informed that her base salary would be reduced from $50k to $30k (because membership sales were declining), but her commission percentages would be raised as an incentive to obtain more sales.
Nitpicking allegedly began, along with anxiety problems, increased detail was required for reports, etc.
Amidst all of this there was an incident involving Steele and a couple of other employees for violating company policy prohibiting sales of tickets to brokers, which Steele admitted and for which she her employment was terminated.
Litigation involved Steele's claims of (1) age and sex discrimination and (2) retaliation for claiming discrimination.
Age and sex discrimination:
This requires her to show that:
1) she was in a protected group,
2) her work performance was satisfactory,
3) an adverse employment action was taken against her, and
4) the adverse action was taken under circumstances from which discrimination could be inferred.
Her employer conceded she had established all elements except the third one.
As to being denied the ULP position, the Tenth Circuit Court of Appeals noted that Title VII anti-discrimination provisions are limited to "adverse actions that affect employment or alter conditions of the workplace." Steele's affidavit alleging that the ULP position would have afforded her an opportunity to earn increased commissions. Unfortunately for her, she conceded in a deposition taken earlier that she had not discussed salary or commission terms for that position and was reluctant to take the position because it was a "tough sale". Because of that contradictory testimony, the appellate court disregarded it, and there was no evidence otherwise to support a discrimination claim.
Steele's contention that the comment being neither young nor hip was rejected because the person who allegedly made it was not identified and was not shown to have been made by a KSE employee. In fact, KSE employees had advocated on her behalf for the ULP position.
Thus, her age and sex discrimination claims were dismissed.
Retaliation:
This claim was also rejected because events were minimal and other employees similarly situated had been treated the same. Personality conflict and petty slights are not actionable, and retaliation claims must be based on actions that "must be harmful to the point that they would dissuade a reasonable worker from making or supporting a charge of discrimination."
Public Sector: constitutional property right claims, blacklisting
Controlling law, but it is specific to Colorado statutes. Teigen v. Renfrow, 511 F.3d 1072 (12/27/07) [enhanced lexis.com version].
Arbitration: disability benefits, subsequent separate plan
Illustrative, not controlling law. For some 40 years benefits had been part of union bargaining and arbitration. However, the disability plan in question was separate from and independent of the bargaining agreement governed an independent administrative committee vested with "sole discretion" to interpret the plan, claims procedures and appeals. Steelworkers v. Rohm and Haas Co., No. 06-4346 (3rd Cir., 4/14/08); 2008 U.S. App. LEXIS 8361; Internet: http://www.ca3.uscourts.gov/opinarch/064346p.pdf [enhanced lexis.com version].
Retaliation: litigation, decisionmaker, knowledge, inference
Illustrative, not controlling law. Knowledge by the interviewer that the applicant had filed a state claim for age discrimination was sufficient evidence of retaliation as the reason for not hiring him. Knowledge need not be of the exact nature of the state claim. Cline v. BWXT Y-12, LLC, No. 07-5639 (6th Cir., 4/1/08); 2008 U.S. App. LEXIS 6829; 2008 FED App. 0133P (6th Cir.); Internet article with text of decision: http://www.morelaw.com/verdicts/case.asp?n=07-5639&s=TN%20%20%20%20%20%20%20%20&d=35921 [enhanced lexis.com version].
Whistleblower: cheating, public policy, retaliation, constructive discharge, adverse employment action; severance plan, triable ERISA claim; emotional distress claim denied
Illustrative, not controlling law. An employee in a high level of a real estate company learned that his supervisor had cheated on a computer online test by having his secretary take the test instead of him. After notifying the company's general counsel of this dishonesty, the employee's supervisor told him he could no longer work for him and then attempted to force the employee out of the company. Cheating under those circumstances is a violation of public policy and the reporting employee is protected from retaliation and reprisals. Sutton v. Brandywine Realty Trust,  2008 U.S. Dist. LEXIS 28281 (NDCal, 4/l 4/08); Internet Pacer docket access: http://dockets.justia.com/docket/court-candce/case_no-3:2007cv01109/case_id-189512  [enhanced lexis.com version]. 
Title VII: race, hostile work environment, failure to take prompt remedial action
Controlling law. Complaints of, and actual evidence of, pervasive and prolonged racial harassment were not promptly and effectively dealt with.
Tademy v. Union Pac. Corp., No. 06-4073 (10th Cir., 4/1/08); 2008 U.S. App. LEXIS 6916 [enhanced lexis.com version].
Ranee Tademy, an African-American switchman, was subjected to a prolonged and pervasively racially hostile work environment that began in 1995 including, among other things:
- racist graffiti on his locker and on restroom walls and no action being taken after complaining about it other than removing it,
- racist cartoons posted on company billboards and no action being taken after complaining about it other than removing it,
- overhearing another employee refer to an African-American manager as "F***ing Kunta Kinte",
- being called "boy" in the presence of at least two other employees,
- finding a life-size noose "prominently suspended from a large industrial clock" in 2003 without  any investigation or any other action being taken after he reported it.
The appellate court said he did not have to be subjected daily to this offensive behavior in order to be able to present his case to a jury.
[Note: Check this similar case: Bailey v. USF Holland, Inc., No. 07-5304 (6th Cir., 5/16/08); 2008 U.S. App. LEXIS 10518; 2008 FED App. 0184P; Internet: http://www.ca6.uscourts.gov/opinions.pdf/08a0184p-06.pdf.] [enhanced lexis.com version]
Title VII, ADA: gender, sex, pregnancy, high risk, complications, unpaid leave, ADA, temporary disability major life activity, broad class of jobs, working, discrimination, email comment, direct evidence
Illustrative case, but not controlling law. Employers need to choose their words carefully. The focus needs to be on essential functions of the position and standards of performance, not the employee's actual or perceived condition. The employee's pregnancy complications limited her to working from home, but the essential functions of her commercial account representative position required travel and direct personal contact with customers. In this case the employer sent an email to the employee with one correct phrase and with one troublesome phrase concerning her termination:
- "because of your inability to work", and then unfortunately added
- "due to complications from" . . . pregnancy".
Thus, her discrimination claim was allowed to be considered by a jury to determine if the second phrase was direct evidence of gender and pregnancy discrimination. Her ADA claims were dismissed on summary judgment because (1) she was not restricted from a broad range of jobs, and (2) the two month period of temporary restriction would not qualify under the ADA requirement of a long term or permanent limitation. Kucharski v. Cort Furniture Rental, No. 3:2006cv00358, Connecticut District Court, New Haven Office, Civil Rights - Employment  
Cause:  42:2000 Job Discrimination (Sex), filed March 9, 2006.
FMLA: employer, checking validity of physicians' letters, employee's opportunity to rectify, termination justified, daughter, granddaughter
This Sixth circuit case is not controlling law because our jurisdiction is the tenth Circuit. However, it provides guidance (1) when checking the validity of health care provider letters and (2) when checking claims based on problems of family members. For a number of reasons the employee did not qualify for FMLA leave, her employer proceeded to promptly and properly investigate her suspicious claims, and her termination did not violate any of her FMLA rights.
Read this opinion for details, but, as always, do not proceed without expert legal advice.
Practical note: When dealing with a problem employee claiming personal and/or family problems, reviewing the FMLA early on with the employee will advise him or her that the act covers only:
- the employee's own serious health condition that would prevent him or her from working,
- the birth of a son or daughter,
-  the adoption or foster care of a son or daughter, and/or
- caring for the employee's son or daughter, spouse or parent having a serious health condition.
Novak v. MetroHealth Medical Center, No. 06-3036, 503 F.3d 572 (Sixth Cir., 9/28/07); 2007 U.S. App. LEXIS 22884; 2007 FED App. 0398P (6th Cir.); 155 Lab. Cas. (CCH) P35,345; 12 Wage & Hour Cas. 2d (BNA) 1612; 2007 WL 2807004; Internet: http://www.ca6.uscourts.gov/opinions.pdf/07a0398p-06.pdf [enhanced lexis.com version].
Essentially:
- The employee had run out of regular leave [red flag!].
- Health care information about her back problems seemed suspicious, contradictory and sketchy, and it turned out that her regular physician had not examined the employee but rather had relied on the opinion of another physician.
- She was provided an opportunity by her employer to rectify the situation.
- A pre-termination meeting was scheduled by the employer to give the employee a fair opportunity to present her case.
- The employer protected itself by requesting a form authorizing release of medical information so it could contact the physician who provided the questionable FMLA letter.
She was terminated and filed a discrimination claim under the FMLA based on the following contentions:
- She was entitled to FMLA leave because of her alleged back problems, arguing that under federal regulations, a medical certification form is presumed to be valid and that the company had no right to question and ultimately reject the forms she submitted for her back problems, and that if the company didn't agree with the doctor's opinion about her alleged back complaints, its only option was to schedule a second opinion.
-  She claimed entitlement to FMLA leave to care for her daughter alleged to be suffering from post partum depression and assist with the care of her newborn grandchild.
Concerning her own health problems, the appellate court acknowledged that employers have a responsibility under the regulations to give employees an opportunity to correct deficiencies in their medical certification forms. Importantly, her employer met that obligation by giving her sufficient opportunities to submit the form for her back and other forms supporting her leave request. That having been done, the court also held (1) that her employer wasn't required to seek a second opinion and (2) not doing so under these suspicious circumstances didn't preclude it from contesting the validity of the employee's serious health condition. As always, said the appellate court, employees have the burden to show that they're suffering from a serious health condition.
Concerning claims relating to her daughter's postpartum depression and to her ill grandchild, the appellate court emphatically stated that the FMLA doesn't provide time off to care for grandchildren under these circumstances. Further, FMLA doesn't doesn't provide time off to care for adult children unless they're unable to care for themselves because of a mental or physical disability. This appellate court agreed with rulings from other appellate circuits holding that an employee requesting such leave must show the adult child suffers from a type of impairment that would qualify as a disability under the Americans with Disabilities Act (ADA). ADA disabilities must be permanent, and postpartum depression by definition is temporary. Having failed to show that she was entitled to FMLA leave, her employer was justified in firing her, and that didn't interfere with her FMLA rights.
ADA: regarded, rejected
Illustrative and helpful, though not controlling law. The employee's restrictions meant she was incapable of performing the essential functions of the job, and her employer's recognition of her employee's limitations is not an "erroneous perception" of disability, rather, it is recognition of fact. Ruiz Rivera v. Pfizer Pharmaceuticals, No. 07-1595 (1st Cir., 3/2708); 2008 U.S. App. LEXIS 6354; Internet: http://www.ceridian.com/www/content/10/12455/12487/14395/14406/ruizcase.pdf [enhanced lexis.com version].
NLRA: letter writing, terms and conditions of employment
A school bus driver wrote letters to the school board, not the general public, at the direction of his union expressing concerns terms and conditions of employment and whether the new contractor would honor the union recognition. The First Circuit Court of Appeals ruled this to be protected by the National Labor relations act. Our jurisdiction is the Tenth Circuit, so this is illustrative rather than controlling law. Five Star Transportation, Inc. v. NLRB, No. 07-1316 (1stCir., 3/31/08); 2008 U.S. App. LEXIS 6788 [enhanced lexis.com version].
Title VII: adverse employment actions based on interracial associations, mixed motive
Illustrative, but not controlling law. An employer discharged a white basketball coach married to an African-American woman along with an African-American coach, but retained a white coach who was not married to an African-American woman. "[W]here an employee is subjected to [an] adverse action because an employer disapproves of interracial association, the employee suffers discrimination because of the employee's own race." Holcomb v. Iona College, No. 06-3815-cv (2nd Cir., 4/1/08); 2008 U.S. App. LEXIS 6897; Internet: http://www.ca2.uscourts.gov:8080/isysnative/RDpcT3BpbnNcT1BOXDA2LTM4MTUtY3Zfb3BuLnBkZg==/06-3815-cv_opn.pdf [enhanced lexis.com version]. 
Title VII: associational retaliation claims upheld
Illustrative, but not controlling law. An employee's claim alleging that he was discharged by his employer in retaliation for an EEOC charge filed by his then-fiancée who also worked for the company will proceed to trial. A divided Sixth Circuit went beyond a text of Title VII's anti-retaliation provision and held the statute protects related or associated third parties from retaliation where it is clear the third party's protected activity motivated the employer's action. This is in line with rulings from other circuits, the EEOC's Compliance Manual, and the Supreme Court's reasoning in Burlington N. & Santa Fe Railway Co. v. White. Thompson v. North Am. Stainless, LP, No. 07-5040 (6th Cir., 3/31/08); 2008 U.S. App. LEXIS 6776; 2008 FED App. 0129P [enhanced lexis.com version]. 
Title VII: religion, harassment, hostile work environment
Illustrative, but not controlling law. "If Americans were forced to practice their faith under the conditions to which [the plaintiff] was subject, the Free Exercise Clause and the embodiment of its values in the Title VII protections against workplace religious prejudice would ring quite hollow." The employer contended there were no physical threats and asserted a "sticks and stones" defense based on assertions that the workplace was "inherently coarse". "Title VII contains no such `crude environment' exception. The EEOC provided sufficient evidence that the employee "persistently suffered from religious harassment of the most demeaning, degrading, and damaging sort." EEOC v. Sunbelt Rentals, 2008 U.S. App. LEXIS 6789 (4th Cir., 3/31/08) [enhanced lexis.com version].
ADEA: differing benefits, coordination with Medicare, no discrimination, EEOC exemption
Controlling law. This retirement benefits case deals with a specific facts and a specific EEOC regulation, so benefits practitioners need to read the Third Circuit Court of Appeals case that the United States Supreme Court rejected for further review on a Petition for a Writ of Certiorari. Denial of a Petition for a Writ of Certiorari means that the United States Supreme Court did not deem the ruling of an appellate court erroneous, and the legal effect is that the lower appellate court ruling is as a practical matter controlling law [Note: NM appellate procedure works the same way].
AARP v. EEOC, No. 05-4594, 489 F.3d 558, 2007 U.S. App. LEXIS 12869 (3d Cir. Pa., 2007) Internet: http://www.ca3.uscourts.gov/opinarch/054594p.pdf [enhanced lexis.com version], certiorari denied, AARP v. EEOC, No. 07-662, 552 U.S. 1279, (3/24/08); 2008 U.S. LEXIS 2762 [enhanced lexis.com version].  
Coordinating retiree benefits with Medicare benefits (or comparable state benefits) is important to some employers in designing retiree benefit programs. Recognizing that, in December of 2007 the EEOC promulgated a final rule to exempt from ADEA coverage employers who coordinate retiree benefits in that way. Because this exemption would allow benefits for those of age 65 and older to differ from younger retirees, the AARP sued to prevent implementation of that rule. The Third Circuit Court of Appeals reviewed the issue and ruled that the exemption was proper. As a practical matter, denial of certiorari by the United States Supreme Court now effectively allows the EEOC exemption.
The order of the United States Supreme Court, No. 07-662, is brief and states no reason, which is why benefits  practitioners need to read the ruling and reasoning in the appellate court decision, No. 05-4594 cited above.
Arbitration: judicial review limited to issues arbitrated
Controlling law. Because there is "a national policy favoring arbitration with just the limited review needed to maintain arbitration's essential virtue of resolving disputes straightaway", parties may not agree to expand judicial review of arbitration awards beyond what is specified in the Federal Arbitration Act. Though this was not an employment law case, that reasoning would apply to such cases. Hall Street Assoc. LLC v. Mattel, No. 06-989 (USSC, 3/25/08); 2008 U.S. LEXIS 2911; Internet: http://www.law.cornell.edu/supct/cert/06-989.html [enhanced lexis.com version]. 
Title VII: race, discrimination; disparate treatment, pretext; disparate impact not proved
Not controlling law, but a good illustration of faulty interviewing. The employer denied a position to an African-American applicant with twenty years of experience and boilermaker training through the TVA's own training program. What the employer did wrong that resulted in affirmation of an award based on liability for disparate treatment:
- the hiring committee had changed its selection matrix in order to weigh the (inherently subjective) interview as more than 70 percent of an applicant's final score, and technical expertise as only 30 percent,
- interview scoring varied widely, even on apparently objective questions, e.g., the plaintiff's answer to a question about attendance received a 3.7 score; white applicants with virtually the same responses were given scores of 4.2 and 5.5, and
- some interview score sheets were changed as many as 70 times for no apparent reason.
Thus, the trial court's finding a pretext for rejecting the applicant was proper. However, there was insufficient statistical evidence to support a finding of disparate impact, so that finding was rejected. Dunlap v. Tennessee Valley Authority, No. 07-5381 (6th Cir., 3/21/08); 2008 U.S. App. LEXIS 5898; 2008 FED App. 0121P (6th Cir.); Internet: http://www.ca6.uscourts.gov/opinions.pdf/08a0121p-06.pdf [enhanced lexis.com version].
FMLA, Workers' Compensation: concurrent leave; no FMLA retaliation for exceeding maximum FMLA allowed leave
Not controlling law, but a good case to review with expert specialists and attorneys for situations involving both workers' compensation leave and FMLA leave; the full text of the case describes the essential factors necessary to allow such a result. The employer had a written policy of termination for exceeding twelve weeks of FMLA leave. The employee exceeded the 12 weeks and was discharged. To review, DOL regulations, 29 CFR 825.702(d)(2), specifically permit FMLA leave to run concurrently with workers' compensation when the employee's work injury also is serious health covered by the FMLA and the employer has properly notified the employee that the leave times will run concurrently. The employer had fully complied with that regulation. Concerning the employee's argument that one cannot be forced to take FMLA leave, the appellate court rejected it. Dotson v. BRP US Inc., No. 07-1375, (7th Cir., 3/21/08); 2008 U.S. App. LEXIS 5897 [enhanced lexis.com version].
Section 1981: broad interpretation of race and reprisal claims
Not controlling law, but a good illustration of a court exercising common sense. An Iranian Muslim woman representing herself filled in a discrimination claim by checking only the court form's boxes for "national origin" and "religion". No explanation was provided on the form to distinguish those terms and "race" or "color", and she did not check off those boxes. On the one hand, pleadings should give reasonable notice of the nature of a claim, but court rules also allow for amendments to clarify such situations. The trial court dismissed her claims, but the appellate court revived them, noting when Section 1981 was passed, "it was routine to refer to nationalities or ethnic groups as races" (i.e., the "German" race). And if the employee meant to allege that she was discriminated against based on her Iranian "race," what she checked on her complaint form was within coverage of Section 1981, and her case was "ambiguous because her national origin and 'race' coincide-Iranian". Abdullahi v. Prada USA Corp., No. 07-2489 (7th Cir., 3/21/08); 2008 U.S. App. LEXIS 5881[enhanced lexis.com version]. 
Title VII: discrimination, evidence
Not controlling law, but an illustration of what might be evidence of a discriminatory or harassing attitude and behavior. The screensaver (or "wallpaper") on the computer of a senior pharmacist consisted of a slave master standing over three black males, which offended an African-American pharmacist who had recently been hired. Her complaints to the director of the pharmacy department were ignored. In a subsequent reduction in force (RIF) several months later resulted in her termination. The employer moved for summary judgment, which the trial judge denied because her complaints about the screen saver protected activity under Title VII and the judge that held the new pharmacist had made a prima facie showing of retaliation. Also, inconsistent testimony about the basis for the layoff decision was enough to raise an inference of pretext. However, the defect in her case was failure to plead a hostile work environment, and so she lost [Note: Nonetheless, the screen saver matter should not be disregarded]. Odom v. Mobile Infirmary, (S.D. Ala., 3/17/08) [Note: No additional citation information is available as of 4/3/08.]. 
Title VII: gender discrimination, reprisal, retaliation, mixed motive
Illustrative; not controlling law. Cynthia DeCaire, a Deputy U.S. Marshal, sued on allegations that the District Marshall retaliated against her after she filed complaints with the Equal Employment Opportunity office. Concerning the mixed motives issue of disloyalty and of discrimination:
- the government's attempted defense of disloyalty failed because the District Marshall testified the neither he nor anyone else had such a perception, and
- there was sufficient evidence of discrimination that should have resulted in a finding of liability.
As to reprisal or retaliation, there was sufficient evidence that also should have resulted in a finding of liability. DeCaire  v. Mukasey, No. 07-1539 (1st Cir., 3/11/08); 2008 U.S. App. LEXIS 5174 [enhanced lexis.com version].
Title VII: gender discrimination, pretext, proof from outside of 300 day limit
Illustrative; not controlling law. A fast-tract plan in place for two selected males was found to be the basis for a female employee not being promoted. Because of that the trial court erred in apparently requiring the woman to prove that her credentials were superior to the man who was selected in order to show pretext. Fischer v Avanade, Inc., No. 07-1800 (7th  Cir., 3/14/08); 
2008 U.S. App. LEXIS 5488 [enhanced lexis.com version].
Public Sector: drug testing, Fourth Amendment, search
Illustrative; not controlling law. Remember, government employees have constitutional rights in searches by their employers (private sector employees do not have such rights. An applicant for a part-time position as a library page reused to take a drug test (i.e., a form of personal search) and was not hired. The appellate court ruled that such a requirement was not valid because:
- she would be working as needed with staff at a youth services desk for limited periods of time when needed,
- there was no evidence that pages continuously supervised or interacted with or were responsible for unaccompanied children's safety and security, and
- further, library pages are not safety-sensitive positions in the sense of teaching positions or positions involving work that pose a danger to the public.
Also, the court noted that the city's general concern about drug abuse as a societal issue, the adverse impact of drug abuse on job performance, and the need to protect children from either drug abusers or individuals who might influence children to use drugs did not amount to a special need to justify an exception to requirements of the Fourth Amendment of individualized suspicion.  Lanier v. City of Woodburn, No. 06-35262 (9th Cir., 3/13/08); 2008 U.S. App. LEXIS 5353; Internet: http://209.85.173.104/search?q=cache:qM3pP7LDKc0J:www.ca9.uscourts.gov/ca9/newopinions.nsf/5E2248D8908215C98825740B000347DE/%24file/0635262.pdf+%22Lanier+v.+City+of+Woodburn%22&hl=en&ct=clnk&cd=1&gl=us [enhanced lexis.com version].
FMLA: days, counting, holidays
Illustrative; not controlling law. Do holidays included when computing FMLA leave? Yes according to this case, which you should read and understand. Though it is not from our jurisdiction, it is the first case to decide this issue, and human resources and employment law practitioners ought to discuss it before making such decisions.
Mellen v. Trustees of Boston University, et al., No. 07-1151, 504 F.3d 21 (1st  Cir., 9/21/07); 2007 U.S. App. LEXIS 22518; 154 Lab. Cas. (CCH) P35,339; 90 Empl. Prac. Dec. (CCH) P42,965; 12 Wage & Hour Cas. 2d (BNA) 1838; Internet: http://www.ca1.uscourts.gov/pdf.opinions/07-1151-01A.pdf [enhanced lexis.com version].
Linda Mellen took two separate blocks of FMLA leave to care for her mother. November 17th was a holiday in one of those blocks, and she contended it should not be included in calculating her FMLA leave. The appellate court said:

LYNCH, Circuit Judge. Linda Mellen challenges the district court's grant of summary judgment in favor of Boston University and an individual, Frances Drolette, on her claims that BU interfered with her substantive rights under the Family and Medical Leave Act (FMLA), 29 U.S.C. § 2601 et seq., and the Massachusetts Small Necessities Leave Act (SNLA), Mass. 149, § 52D. Mellen argues that BU miscalculated the period of leave to which she was entitled under both the FMLA and the SNLA, and also used her leave as a negative factor in an employment decision when it treated her failure to return to work as a voluntary resignation.
We affirm the decision that BU properly calculated and provided Mellen with the requisite amount of leave. Her appeal as to the negative factor claim is precluded by her voluntary dismissal  [*2]  with prejudice of her retaliation claims against BU. Accordingly, we affirm the district court's judgment. This case provides the first occasion for judicial interpretation of the intersection of certain FMLA regulations, 29 C.F.R. § 825.200(f) and 29 C.F.R. § 825.205(a), pertaining to proper allocation of intermittent leave. We also address again, as we did in Colburn v. Parker Hannifin/Nichols Portland Div., 429 F.3d 325 (1st Cir. 2005), the distinction between substantive and retaliatory claims under the FMLA.

Confidentiality: attorney-client, waiver, employer's computer system
Illustrative; not controlling law. A ruling similar to this New York County trial court order might well be expected here in our jurisdiction. When fashioning email policies and training employees, this example might help them understand that privacy cannot be expected on the company system. Confidential communications between a client and attorney can be waived if the client in some manner discloses the contents of them to others. Dr. Norman W. Scott made the mistake of communicating with his attorney on the hospital's computer system. His attempt to obtain a protective order to prohibit the employer from access to those communications failed because the trial judge ruled he had waived his privilege. Scott v. Beth Israel Med. Ctr., Inc., No. 602736/04 (NYCtyTrl, 10/17/07); Internet:  http://www.acc.com/resource/getfile.php?id=8977 [enhanced lexis.com version]. [Note: Employers could create that the same problem if they communicate via the Internet about legal matters. Strong encryption software is a possible solution. As always, clients and attorneys should confer about this in advance and follow up with a letter of understanding.]
Title VII, § 1981: right-to-sue letter, work-sharing state, jurisdiction, precondition, exhaust administrative remedies, court waiver
Illustrative; not controlling law. This case is valuable in our jurisdiction because the NM Human Rights Department and the EEOC have worksharing agreement, which means a discrimination claimant may file at either or both agencies to review and decide: (1) there is probable cause that a law was violated, or (2) was not violated, or (3) no determination could be made. Part of the statutory structure is administrative review before a case can proceed to court, a sort of a gate keeping device to make sure only apparently valid cases reach the formal litigation stage. Under option (1), a right-to-sue letter would be issued. In this case the claimant filed with the state agency, which is deemed under the law to be the same as having filed with the federal agency. The requirement of a right-to-sue letter is a condition precedent [i.e., a threshold requirement or ticket of admission). However, not having such a letter is not a jurisdictional bar because in appropriate circumstances a court can waive that requirement. Having right-to-sue letter from the state agency was found to be sufficient. Surrell v. California Water Serv. Co., No. 06-15400 (9th Cir., 3/11/08); 2008 U.S. App. LEXIS 5146 [enhanced lexis.com version].
Title VII: sexual harassment, reasonable fear of retaliation, small town, anonymous plaintiffs, supervisor, registered sex offender; motion to intervene
Illustrative, not controlling law. In this unusual case the trial judge allowed intervening plaintiffs to remain anonymous because it found their fear of retaliation to be reasonable. Evidence offered showed that:
- the community is small,
- the supervisor is a registered sex convicted of rape and had committed violent crimes against the women, and
- as supervisor he could get at them in the workplace.
Finding that the need for anonymity and safety outweighed potential prejudice to the employer by impeding its ability to meaningfully investigate and prepare its defense, the trial judge granted anonymity for at least the early portion of the case. EEOC v. ABM Industries, (EDCal, 3/4/08); [Note: No other citation information available as of 3/20/08.]
ADA: Association discrimination, expense analysis
Illustrative; not controlling. Though infrequently claimed, the ADA has a prohibition against discriminating against person associated a person with disability. Plaintiff's claim survived summary judgment and will go to trial on the following evidence: the employer encouraged "creative" solutions to hold down medical expenses in an attempt to diminish its financial losses, and that coincided with terminating an employee because her husband's prostate cancer treatments were considered too expensive. Dewitt v. Proctor Hosp., No. 07-1957 (7th Cir., 2/27/08); 2008 U.S. App. LEXIS 4157; Internet: http://altlaw.org/v1/cases/1144929 [enhanced lexis.com version].
ADEA: temporary restrictions, no accommodation requested, able to perform, inaccurate job description
Illustrative; not controlling Accurate job descriptions are essential. Barry K. Duncan, age 51, had brief temporary physical restrictions after a back injury. After the restrictions were lifted the employer required him to submit to a functional capacities evaluation - which was based on an invalid job description not matching actual job functions, and that was not shown to had ever been used for any other employee. Plus, he had successfully performed the job. The employer tried to pass off the error onto the consultant who had drafted the job description. Duncan v. Fleetwood Motor Homes of Indiana, Inc., No. 07-1284 (7th Cir., 2/29/08); 2008 U.S. App. LEXIS 4389; Internet: http://www.ca7.uscourts.gov/tmp/BI14QXN4.pdf [enhanced lexis.com version]. 
Title VII: race, comments
Illustrative; not controlling. "White people teach black kids better . . . than someone from their own race" along with "I can run this school any way I want to" and similar statements, though not direct evidence of discrimination would be allowed into evidence as directly demonstrating the supervisor's alleged discriminatory attitude. King v. Hardesty, No. 06-4163  (8th Cir. 2/29/08); 2008 U.S. App. LEXIS 4384; Internet: http://www.ca8.uscourts.gov/opndir/08/02/064163P.pdf [enhanced lexis.com version].
FRCA: investigation, insufficient procedures
Illustrative; not controlling. The Fair Credit Reporting Act requires reasonable investigative procedures. An applicant's job offer was withdrawn because a background report included pending criminal charges pending. Investigation by the applicant took ten minutes compared with thirty-six days for the employer. The company's motion for summary judgment failed and the applicant will have his day in court. Wilson v. CARCO Group, Inc., No. 07-7053 (DCCir., 2/29/08); 2008 U.S. App. LEXIS 4379; Internet: http://altlaw.org/v1/cases/1145010 [enhanced lexis.com version].
ADEA: formal charge, filing, intake form
Controlling law. As long as a written submission "taken as a whole" could reasonably be construed as a request for the agency to act, that will be sufficient to satisfy ADEA regulatory requirements. Patricia Kennedy submitted her claim of age discrimination on an Intake Questionnaire form with six pages of affidavit attached, rather than on a Charge of Discrimination (Form 5). The United States Supreme court ruled that her submission was sufficient. In discussing how this ruling might apply to other types of claims, Justice Kennedy cautioned that "employees…must be careful not to apply rules applicable under one statute to a different statute without careful and critical examination." However, because Title VII of the Civil Rights Act of 1964 and the Americans with Disabilities Act have EEOC filing requirements similar to the ADEA's, her filing was sufficient. Federal Express Corp. v. Holowecki, No. 06-1322 (2/27/08), 552 U.S. ____; 2008 U.S. LEXIS 2196; Internet: http://www.law.cornell.edu/supct/html/06-1322.ZS.html; http://www.law.cornell.edu/supct/pdf/06-1322P.ZO [enhanced lexis.com version]. 
ADEA: formal charge, missing page
Illustrative; not controlling law. As in the Holowecki case, strict formality was an invalid basis for dismissal by the trial judge merely because a page of information was missing. The basis of her claim was obvious from the charge itself and a simple amendment of her submission to include the missing page was allowed by the appellate court. Ximines v. George Wingate High School, No. 06-3627-cv (2nd Cir., 2/20/08); 2008 U.S. App. LEXIS 3494 [enhanced lexis.com version].
Fraudulent Inducement: detrimental reliance on false information
Illustrative; not controlling law. In plain talk: a lie, a sucker punch. DuPont employees alleged that the company fraudulently induced them to accept its offer to terminate their employment with DuPont and accept employment with a DuPont subsidiary. DuPont subsequently sold the subsidiary, thus leaving the employees with nothing. In response to the employees' state court suit, DuPont claimed the state court action was preempted by the NLRA or ERISA. The federal appellate court rejected that defense. DuPont v. Sawyer, No. 06-20865 Cons. w/ No. 07-40574 (5th Cir., 2/15/08); 2008 U.S. App. LEXIS 3323 [enhanced lexis.com version].
Title VII, EPA: equal pay, pay disparity, "gender-neutral" rationale, not similarly situated, deficient skills, relevance of college degree, valid business reason
Illustrative; not controlling law. Both of Betty Warren's claims were dismissed before trial on summary judgment.
- EPA: She complained of being paid less than a male counterpart despite her longer tenure. Her deficient computer skills and high school education contrasted with his proficient computer skills, bachelor's degree and two master's degrees, which amounted to a valid business reason for the employer's actions.
- Title VII: She was found not similarly situated to her counterpart because "employers are permitted to compensate employees differently based on skills that are not specifically required in a given job description so long as the employer considers those skills when making the compensation decision". Warren v Solo Cup Co., No. 06-3504 (7th Cir., 2/20/08); 2008 U.S. App. LEXIS 3500; Internet: http://www.websupp.org/data/CDIL/2:04-cv-02270-40-CDIL.pdf [enhanced lexis.com version]. 
Title VII: racial harassment, retaliation, pretext, insufficient proof, attendance, tardiness, documentation
Controlling law in this jurisdiction.
Weaks v. Roadway Express, Inc., No. 05-1426 (10th Cir., 12/11/07); 2007 U.S.App. LEXIS 28666 [enhanced lexis.com version].
Clifford M. Weaks loaded and unloaded trucks. His numerous documented incidents of tardiness, leaving work early, and unexcused absences were found to be the basis for terminating his employment, not racial discrimination. The appellate court noted that though he made disturbing allegations indicating that  the employer's shipping docks were "enveloped in a toxic miasma of racial bias", his proof was insufficient.
Title VII: racial discrimination, hostile work environment, insufficiently severe or pervasive, retaliation, Burlington Northern & Santa Fe Railway Co.
Controlling law in this jurisdiction.
Egos were not sufficiently bruised to qualify for Title VII protection and relief. [An old academic bit of humor: "Why are faculty disputes so vicious? Because the stakes are so small."]. What is import here is the application of the peculiar retaliation case of Burlington Northern & Santa Fe Railway Co. In order to develop a reasonable working sense of what that case means, we need to study how the trial and appellate courts are interpreting and applying it. Proof of a retaliation claim requires an employee to show:
1. they engaged in protected opposition to discrimination;
2. they suffered an adverse employment action after or simultaneously with the protected activity; and
3. there was a causal connection between the protected activity and the adverse employment action.
BN&SF broadened the nature and extent of actions that could be considered adverse, which essentially is adverse action that would dissuade a reasonable employee from either making or supporting a charge of discrimination.
Somoza v. University of Denver, No. 06-1488 (10th Cir., 12/21/07); 2008 U.S. App. LEXIS 1170 [enhanced lexis.com version].
Oscar Somoza and Miriam Borstein-Gomez were professors in the Spanish department. Snubbing, eye rolling, and alleged harassment from an untenured junior colleague seemed to be the major complaints. However, the appellate court reminded us that the case seemed to be one of bruised egos, and that lack of good manners isn't enough for a discrimination claim to survive. Title VII and other discrimination laws are not codes of civility. In this case the actions complained of were neither severe nor pervasive. The standard of proof is one of objective factors rather than subjective feelings.
Borstein-Gomez also complained that she was not compensated for additional duties in coordinating instructional sessions, but she lost on that because there was no proof that other coordinators were compensated for similar duties.
Claims by both plaintiffs that the totality of all of the circumstances added up to be material and adverse were also rejected.
Public Sector: EEOC settlement agreement, enforcement of 
Controlling law in this jurisdiction. Though private sector employees may enforce EEOC settlement agreements, public sector employees cannot; they are limited to specific governmental administrative processes. Lindstrom v. United States, No. 06-8059 (10th Cir., 12/14/07); 2007 U.S. App. LEXIS 29172 [enhanced lexis.com version].
Title VII: sexual harassment, serial harasser, hostile work environment, "knew or should have known", inappropriate response; summary judgment
Illustrative; not controlling law. The employer's inadequate response "manifests indifference or unreasonableness in light of the facts the employer knew or should have known." Several female employees raised hostile work environment and retaliation claims. As in the February 2008 NMCA case of Littell v. Allstate, similar acts of harassment of which a plaintiff becomes aware during her employment can be introduced as evidence of a hostile work environment, even if the other acts were directed at others and occurred outside of the plaintiff's presence. Anheuser-Busch, Inc., Nos. 81-1153, 81-1993, 697 F.2d 810 (6th Cir., (2/19/08); 30 Fair Empl.Prac.Cas. 1170; 30 Empl. Prac. Dec. P 33,281; Internet: http://www.altlaw.org/v1/cases/475853 [enhanced lexis.com version].  
Title VII: religion, Wiccan necklace, disparate treatment, remarks
Illustrative; not controlling law. A female employee's manager made pervasive disparaging remarks about her Wiccan necklace. Hedum v. Starbucks Corp., No. 3:2007cv00024, 2008 U.S. Dist. LEXIS 9867 (D. Ore.,  2/7/08) [enhanced lexis.com version].
Discrimination Evidence: "me too", Sprint/United Management Co. v. Mendelsohn
Controlling law. 
"Me too" evidence is a concept that relates to evidence of discrimination by other company supervisors completely unrelated to a plaintiff's age discrimination lawsuit. Over the years a theory or concept applied to one kind of discrimination often appears in other types of discrimination cases, so though this U.S. Supreme Court decision dealt with the ADEA, consider it as possibly applicable to evidence in other types of discrimination claims. Each case will handle decisions of such evidence in accordance with the unique facts of that case, i.e., a case-by-case basis.
Sprint/United Management Co. v. Mendelsohn, No. 06-1221 , ____ U.S. ____, (2/26/08); 2008 U.S. LEXIS 2195 [enhanced lexis.com version].
This case holds that no per se rule categorically permits or bars evidence of discrimination by other company supervisors completely unrelated to a plaintiff's age discrimination lawsuit. Relevance is the determinative factor under Federal Rules of Evidence 401, 402 and 403. Rule 403 gives trial judges discretion to exclude evidence that is relevant but which might pose a substantial risk of unfair prejudice.
NMHRA: hostile work environment, severe, pervasive, permeated atmosphere, numerous complaints, ineffective response; intentional infliction of emotional distress, prima facie tort; retaliatory constructive discharge; sufficiency of evidence; compensatory damages; punitive damages; attorney fees
This NM Court of Appeals case is controlling law in this jurisdiction, and it is not proceeding to the NM Supreme Court.
Littell v. Allstate Insurance Companies, 2008-NMCA-012; 2007 N.M. App. LEXIS 154; Internet: http://www.supremecourt.nm.org/opinions/VIEW/08ca-012.html [enhanced lexis.com version]. 
State courts seldom adopt federal law outright. Rather, they cite reasoning in federal cases that they find persuasive in deciding an issue or issues under state law. Thus, in this case a great deal of federal precedent has been found persuasive and is now part of the body of state law interpreting our NM Human Rights Act. 
Filed on November 21, 2007, this case was not officially published until it appeared in the State Bar of New Mexico weekly State Bar Bulletin transmitted electronically on 2/14/08. It will not be reviewed by the NM Supreme Court because no party to the case filed a petition to certify it to that court for review.
Court's outline:
DISCUSSION
I. The District Court Did Not Abuse Its Discretion in Admitting Evidence.
    A. Incidents of Which the Plaintiff Was Purportedly Not Aware.
    B. Evidence of Matters Post dating Plaintiff's Employment with Allstate.
II. There Was Substantial Evidence to Support Plaintiff's Claims of Hostile Work Environment and Retaliatory Constructive Discharge, and to Support the Jury's Award of Compensatory Damages.
    A. Hostile Work Environment
    B. Retaliatory Constructive Discharge
         1. Constructive Discharge
         2. Retaliation for an Act Public Policy Has Authorized or Encouraged
    C. Compensatory Damage for Alleged Emotional Injuries
III. The District court Properly Allowed the Jury to Consider Punitive Damages
IV. The Punitive Damages Award Did not Violate Due Process
V. Plaintiff's Request for Attorney Fees
As stated by the court:
{2}      Plaintiff began work as a paralegal in Allstate's Albuquerque Staff Counsel Office in 1996. In October 1998, Todd Aakhus joined the office as lead counsel. At this point, according to Plaintiff, conditions at the office changed. Aakhus regularly made sexual innuendoes and told dirty jokes that were demeaning to women. Aakhus allegedly engaged in sexual discussions and flirted with female employees, inappropriately touched female employees, commented about other employees' sexual preferences, and tolerated similar conduct by other office employees. When Plaintiff reported these occurrences anonymously to Allstate's hotline for employment disputes, Allstate investigated, but Plaintiff did not feel that Allstate did anything to resolve the situation. Also according to Plaintiff, Aakhus began treating her differently after she complained to the Allstate hotline. He became more aggressive, disciplined Plaintiff for pretextual reasons, and berated and belittled her publicly. Ultimately, when Aakhus refused to give Plaintiff a leave of absence so that she could deal with a "family crisis," Plaintiff resigned.
{3}      Plaintiff sued Allstate and asserted claims for violations of the New Mexico Human Rights Act, intentional infliction of emotional distress, prima facie tort, retaliatory discharge, and punitive damages. The district court entered summary judgment in favor of Allstate on Plaintiff's claim for intentional infliction of emotional distress and on her claim under the Human Rights Act to the extent it was predicated on retaliation. The case went to trial before a jury, and at the close of Plaintiff's evidence, the district court granted judgment as a matter of law in favor of Allstate on Plaintiff's claim for prima facie tort. After deliberating, the jury returned a verdict in favor of Plaintiff on her claims of hostile work environment sexual harassment and retaliatory discharge. The jury awarded Plaintiff $360,000 in compensatory damages and $1 million in punitive damages. The district court denied Allstate's subsequent motion for judgment notwithstanding the verdict or, in the alternative, for remittitur or a new trial. This appeal followed. We provide additional facts in our discussion.
[Note: Detailed discussion by the court follows for seven and a half pages. Though much of the law is familiar federal authority, it is important to note how much of it has become state law.]
ERISA: FAA; 401(k), defined contribution plan, fiduciary duty, breach of duty, failure to follow instructions, losses; Massachusetts Mutual Life Ins. Co. v. Russell, overruled
This landmark United State Supreme Court case is controlling law in our jurisdiction. It allows a 401(k) participant to personally sue for breach of fiduciary duties resulting in losses to plan participants. A fiduciary duty is one of trust and requires loyalty, care, prudence, promptness, attention, etc., when handing the property of others. Of interest to attorneys, this case overrules the earlier USSC case of Massachusetts Mutual Life Ins. Co. v. Russell that denied plan participants the right to sue.
Lesson: The implication of this decision is that ERISA plan managers need to pay close attention to their customers' instructions and investments.
LaRue v. DeWolff, No. 06-856, ____ U.S. ____, (2/20/08); 2008 U.S. LEXIS 2014 (2/20/08); Internet: http://www.plansponsor.com/uploadfiles/laruesupremes.pdf [enhanced lexis.com version].
James Larue sued Dewolff, Boberg & Associates, Inc., alleging brief of fiduciary duty by failing to carry out his trading instructions and allegedly causing a loss of $150,000 to his 401(k) defined contribution plan. 
ERISA § 502(a)(2) provides for suits to enforce the provisions of § 409, which created fiduciary duties:

Any person who is a fiduciary with respect to a plan who breaches any of the responsibilities, obligations, or duties imposed upon fiduciaries by this title shall be personally liable to make good to such plan any losses to the plan resulting from each such breach, and to restore to such plan any profits of such fiduciary which have been made through use of assets of the plan by the fiduciary, and shall be subject to such other equitable or remedial relief as the court may deem appropriate, including removal of such fiduciary. A fiduciary may also be removed for a violation of section 411 of this Act." 88 Stat. 886, 29 U.S.C. § 1109(a).

Why did the law change? Massachusetts Mutual Life Ins. Co. v. Russell, decided by the USSC in 1985 had denied claims for losses under such plans. The reason expressed by the USSC in 2008 for now deciding otherwise is that defined benefits plans were prevalent back then and benefits amounts were secure, whereas the defined contribution plans prevalent now have no protections for the amount of benefits that an employee might obtain. LaRue alleged he lost $150,000 because DB&A failed to carry out his trading instructions, thus adversely affecting the amount of his benefits.
Arbitration: arbitration, federal preemption of state law, Federal Arbitration Act, FAA
This landmark United State Supreme Court case is controlling law in our jurisdiction. The decision hold that: "When parties agree to arbitrate all questions arising under a contract, state laws lodging primary jurisdiction in another forum, whether judicial or administrative, are superseded by the FAA." Preston v. Ferrer, No. 06-1463, ____ U.S. ____, (2/20/08); 2008 U.S. LEXIS 2011; Internet: http://www.law.cornell.edu/supct/html/06-1463.ZS.html [enhanced lexis.com version].
FMLA: Notice, sufficiency
"The critical  test for substantively- sufficient notice is whether the information conveyed to the employer was reasonably adequate to apprise the employer of the employer's request to take leave for a serious health condition that rendered him unable to perform the job." Sarnowski v. Air Brooke Limousine, Inc., No. 2144, 510 F.3d 398 (3rd Cir., 12/1/07); 2007 U.S. App. LEXIS 28668; 155 Lab. Cas. (CCH) P35,373; 20 Am. Disabilities Cas. (BNA) 100; 13 Wage & Hour Cas. 2d (BNA) 73; Internet: http://vls.law.villanova.edu/locator/3d/December2007/062144p.pdf [enhanced lexis.com version].
Title VII: religion, reasonable accommodation
Illustrative, not controlling. Under Title VII an employer is not required to completely eliminate a conflict between work and religious beliefs. If a reasonable accommodation is offered, that should be sufficient. In this case the employee's request involved an extraordinary amount of hours. It is appropriate to consider the impact on both the employee and the employer. EEOC v. Firestone Fibers & Textiles Co., 2008 U.S. App. LEXIS 2949 (4th Cir., 2/11/08); Internet: http://pacer.ca4.uscourts.gov/opinion.pdf/062203  .pdf. [Note: As always, it will be important for an employer to have a valid reason adequately substantiated by documentary evidence showing valid consideration of the request and a genuine hardship for the business.] [enhanced lexis.com version]
Professional Rescuers: firefighters, “firefighter rule” compared and contrasted with police, emergency response teams, and other rescuers; bystander recovery; intentional infliction of emotional distress; intentional torts; reckless misconduct; strict liability; dangerous premises or locations, preventive measures
This New Mexico Supreme Court case is controlling law in our state jurisdiction, and the New Mexico Court of Appeals case that our Supreme Court reversed can provide informative background reading on the nature and extent of the situation.
Any employer either providing services of emergency rescuers or possibly being a recipient of such services should thoroughly discuss this case with legal counsel.
- Employers typically providing such services would be governmental agencies, though volunteer agencies and private contracting agencies may also be subject to this decision.
- Employers requiring emergency services on their premises or locations that might involve gruesome injuries should also read these two cases to consider possible safety measure to prevent injuries and/or death and prevent liability.
As for briefing, I recommend going to the JEC [Rozier E. Sanchez Judicial Education Center of New Mexico] website for an excellent summary overview of the two decisions to help you better understand the ultimate NMSC decision: http://jec.unm.edu/resources/cases/civil/civil_12.htm. 
Full versions of these decisions can be obtained from:
- Baldonado v. El Paso Natural Gas Company, 2008-NMSC-005, 2007 N.M. LEXIS 697; Internet: http://www.supremecourt.nm.org/opinions/VIEW/08sc-005.html [enhanced lexis.com version]
- Baldonado v. El Paso Natural Gas Company, 2008-NMCA-010, 2006 N.M. App. LEXIS 96; Internet: http://www.supremecourt.nm.org/opinions/VIEW/08ca-010.html [enhanced lexis.com version
] 
Title VII: discrimination sex, gender, familial status; summary judgment
Controlling law in our jurisdiction. Though “familial status” is a recognized legal theory in housing discrimination claims and has some value in some jurisdictions for some other discrimination claims, our 10th Circuit Court of Appeal rejected it in a sexual discrimination claim involving a father discharged for hiring his wife and daughter in violation of the discretionary anti-nepotism policy of the non-profit organization’s handbook. Adamson v. Multi Community Diversified Services, Inc., No. 05-3478 (10th Cir., 2/1/08); 2008 U.S. App. LEXIS 2418; Internet: http://ca10.washburnlaw.edu/cases/2008/02/05-3478.pdf [enhanced lexis.com version
]. 
Smoking, ERISA: privacy
Illustrative, creative approach, but not controlling law in our jurisdiction. An individual either not yet an employee or actually a new employee failed the company’s nicotine test, which violated the employer’s prohibition against smoking, even when not at work. One issue was employment status sufficient to qualify for ERISA protection. Asserting invasion of privacy in violation of ERISA prohibitions, the employee had a low standard to remain in court: a likely, credible interest that outweighs the employer’s interest and activities outside of work convinced the trial judge to let the case proceed past dismissal on the pleading for failing to state a claim upon which relief could be granted. Now, whether termination was an interference with an intent to interfere with ERISA employment rights is yet to be determined.  §510 relates to discriminatory conduct directed against individual, not the plan in general. Rodrigues v.The Scotts Co., LLC (D. Mass., 1/30/08); Internet: http://pacer.mad.uscourts.gov/dc/cgi-bin/recentops.pl?filename=otoole/pdf/rodrigues%20v%20scotts%20co%20mot%20to%20dismiss%20order.pdf [enhanced lexis.com version].
FMLA: proposed rules changes
Check this informative summary from Buchanan Ingersoll & Rooney, Proposed Rule on the Family Medical and Leave Act, February 12, 2008, by David L. Hackett, Ronald L. Platt, Mark W. Lenker and Ibie Adeyeye at http://www.bipc.com/news.php?NewsID=2589.
ADA: failure to accommodate
Illustrative; not controlling law. Punitive damages award of $100,000 on an $8000 compensatory damage was affirmed. FedEx failed to reasonably accommodate a package handler who qualified as legally deaf under the ADA by not providing an American Sign Language interpreter. The punitive damages ratio of 12.5:1 was also affirmed [Note: there has been some opinion that perhaps exceeding 10:1 was an outer limit.] EEOC v. Fed Ex Corp., 4th Cir., 1/23/08), Internet: http://www.eeoc.gov/press/12-22-04.html [enhanced lexis.com version].
NLRB: interrupting organizer during presentation
Illustrative; not controlling law. HR staff twice interrupted a union organizers discussion with views of the employer on card signing. Those interruptions were found to be of short duration, not out of the ordinary, and not coercive. Check this case for a new three-factor test of how much intrusion might be deemed coercive. Local Joint Exec. Bd. of Las Vegas, Culinary Workers Local #226 and Bartenders Local 165 v. NLRB (9th Cir., 1/28/08) [enhanced lexis.com version].
FMLA: temporarily expanded for military
Controlling law for federal Fiscal Year 2008. Section 585 of the National Defense Authorization Act for Fiscal Year 2008 ("NDAA") (H.R. 4986) amends the federal Family and Medical Leave Act of 1993 ("FMLA") to provide two new types of FMLA leave to employees with family members serving in the military.
1. The NDAA amends Section 102 of the FMLA to expand the maximum amount of time from 12 weeks to 26 weeks that an employee would otherwise be entitled to take off work to care for a family member with a serious health condition when the health condition is incurred by a member of the military while in the line of duty on active duty. 
2. Employees eligible for this leave now include "next of Kin" in addition to the spouse, children and parents of the injured service member.
This leave is available only during a single 12-month period and it is also combined with all other FMLA leaves, limiting FMLA leave for all purposes to no more than a total of 26 weeks of leave during a 12-month period. Internet:  http://www.michaelbest.com/articles.cfm?action=view&publication_id=2006.
Title VII: intentional infliction of emotional distress, retaliation

Illustrative, but not controlling law.
An African-American employee had a pending EEOC charge, and his employer fired him for refusing to sign a compulsory arbitration agreement that included his pending charge. His attempt to amend the agreement to exclude that charge was rejected. In the past other employees were fired under similar circumstances. Another worker who had refused that kind of offer had been asked to reconsider, but this worked had not been given that option. A causal relationship was found to exist between the pending EEOC and his discharge, and his favorable jury verdict and $500,000 punitive damages award was upheld on appeal. Goldsmith v. Bagby Elevator Co., Inc., No. 06-14440 (11th Cir., 1/17/08); 2008 U.S. App. LEXIS 979; Internet: http://altlaw.org/v1/cases/685847 [enhanced lexis.com version]  
Whistleblower: wrongful discharge, intentional infliction of emotional distress claim
Illustrative, but not controlling law.

 A nuclear medical technologist alleged he had observed and reported numerous violations of Nuclear Regulatory Commission (NRC) regulations during his tenure at the hospital, the hospital's administration allegedly ignored his reports and discouraged him from bringing violations to attention. After firing his it knowingly filed a false charge against him with the NRC to avoid NRC regulatory action against the hospital. This conduct was found to be sufficiently outrageous to state a claim for emotional distress and was allowed to proceed to jury trial. Dismissal of his wrongful discharge claim was affirmed. Kassem v. Washington Hosp. Ctr., No. 06-7161 (DC Cir., 1/22/08); 2008 U.S. App. LEXIS 1174: Internet: http://altlaw.org/v1/cases/685948 [enhanced lexis.com version].
FMLA, Pregnancy Discrimination Act: eligibility, computing hours, intermittent leave; pregnancy, termination, no pretext; termination, performance, dependability; discrimination, retaliation
Valuable detailed illustration of a complex case, well worth read entire decision for helpful guidance, but not controlling law in our jurisdiction. As usual, the Internet URL below will provide you with the full text of this instructive opinion.
Accurately counting the 1250 hours in a 12 month period required for FMLA leave is important. This employee claimed 2,300 but did not have sufficiently detailed records. On the other hand her employer's detailed records showed she had worked 1,127 hours (and 41 minutes) in the 12 months prior to her request for intermittent leave. Detailed records and a detailed written explanation of the basis for her termination were sufficient for summary judgment dismissal of her claim, and the employer avoided trial.
Staunch v. Continental Airlines, 07-3315 (6th Cir., 1/808); 2008 U.S. App. LEXIS 196; 2008 FED App. 0004P; Internet: http://www.ca6.uscourts.gov/opinions.pdf/08a0004p-06.pdf [enhanced lexis.com version]. 
Holly L. Staunch sued for denial of her alleged FMLA rights, for violation of the Pregnancy Discrimination Act, and for retaliation.
Intertwined with these claims were issues of poor performance and undependability. Accurate and detailed documentation warning, counseling and documenting provided a solid basis for ruling in favor of the employer.
The evidence of Continental Airlines clearly showed she had worked less than the 1250 hours in the 12 months before her leave, she could not successfully refute that evidence, and the court found she was not an employee eligible for FMLA leave.
Her allegations of Pregnancy Discrimination Act failed because she did to prove that her employer's evidence of a valid business reason for her termination was a pretext.
And finally, her retaliation claim failed for lack of sufficient evidence.
ADA: regarded as, jury instruction refused
Illustrative; not controlling law in our jurisdiction.
Because the employer's understanding of the employee's work restrictions were based on here treating physician's written work restrictions, abiding by them did not amount to the employer stereotypically regarding the employee as disabled in violation the ADA. Gruener v. Ohio Cas. Ins. Co., No. 05-4220 (6th Cir., 1/3/08); 2008 U.S. App. LEXIS 30; 2008 FED App. 0001P (6th Cir.); Internet: http://www.ca6.uscourts.gov/opinions.pdf/08a0001p-06.pdf [enhanced lexis.com version].
NLRB: illegal workers, NLRA rights
Be aware of this federal appellate court decision from outside of our federal jurisdiction holding that illegal undocumented alien workers will be considered as employees protected under the National Labor Relations Act, even for voting. This DC Circuit case is but one of many decisions making similar rulings, so it is an import one to bear in mind. Agri Processor Co. v. National Labor Relations Board, No. 06-1329 consolidated with 06-1349 (DC Cir., 1/4/08); 2008 U.S. App. LEXIS 101; Internet: http://www.ll.georgetown.edu/federal/judicial/dc/opinions/06opinions/06-1329a.pdf [enhanced lexis.com version].
NLRB: email policy, no union solicitation, use of company email limited to non-work matters
Controlling law [for now, at least, because NLRB decisions can change more readily than judicial decisions].
The Register-Guard newspaper of Eugene, Oregon, written policy prohibited use of email to "non-job related solicitations", though in practice it allowed some non-work-related emails. No evidence was presented that it permitted emails soliciting support for groups or organizations. When the president of the newspaper's Newspaper Guild organization sent union email messages the company sent her two written warnings to stop using the company system for such communication. Relying on prior reasoning of the 7th Circuit Court of appeals distinguishing between personal non-work-related matters and work-related matters, the National Labor Relations Board ruled in favor of the employer. The Guard Publishing Company d/b/a The Register-Guard and Eugene Newspaper Guild, CWA Local 37194, Nos. 36-CA-8743-1, 36-CA-8849-1, 36-CA-8789-1, and 36-CA-8842-1 (NLRB, 12/16/07); Internet: http://www.nlrb.gov/shared_files/Board%20Decisions/351/V35170.pdf [enhanced lexis.com version]. [Note: Check at http://www.brgslaw.com/pdf/RSRe-mailArticle.PDF  for a news article that the NLRB has issued new regulations consistent with the ruling in this case.]
Title VII: Transsexual; gender stereotyping; McDonnell Douglas test, pretext
The employee was transitioning from male to female, and as is often the case, the dispute was which toilet facilities could be used. Transsexuals are not expressly protected by federal law, so the employer's motion for summary judgment (dismissal without trial) was granted. Another approach might have been for the employee to have alleged gender stereotyping, which refers to discrimination based on a person being perceived as not behaving like a typical man or woman might, i.e., either a man acting too feminine or a woman acting too masculine. Though gender stereotyping would not have succeeded in this particular case, it is important to note that this decision indicates our 10th Circuit Court of Appeals seems willing to decide an appropriate case of gender stereotyping in the future.
Had this case involved a similar set of facts in New Mexico, it might have succeeded if a violation of the NM Human rights had been alleged. NM has not decided the toilet issue, but Minnesota has under its essentially similar law involving the Moines case: after the genital operation, the change in toilet use can be made.
This Etsitty case is controlling law in our jurisdiction.
Etsitty v. Utah Transit Authority, No. 05-4193, 502 F.3d 1215 (10th Cir., 9/20/07); 2007 U.S. App. LEXIS 22989; 101 Fair Empl. Prac. Cas. (BNA) 1357; Internet: http://www.ca10.uscourts.gov/opinions/05/05-4193.pdf [enhanced lexis.com version].  
The federal courts decided against Krystal Etsitty on the grounds that federal law does not expressly protect transsexuals, and the transit authority had a valid concern over potential litigation from the public concerned over which toilet facilities Etsitty was using.
Proof of indirect discrimination is handled by the McDonnell Douglas test:
   1. An employee must first present a prima facie case [basically legally sufficient] of discrimination.
   2. If the employee does so, the burden then shifts to the employer to produce a legitimate, nondiscriminatory justification for taking the disputed employment action.
   3. If the employer satisfies this burden, the employee then must provide evidence that the employer's proffered reasons are merely a pretext for discrimination.
Though the requirement to present evidence shifts back and forth, the employee always has the burden of proving illegal discrimination.
The first two elements were not at issue, but the employee failed on the pretext issue because the employer had a valid, non-discriminatory reason for firing the employee.
ADEA: rudeness; McDonnell Douglas test, no pretext; no disparate treatment; summary judgment in favor of employer
Cranky behavior is not limited to any particular age group.
Controlling law in our jurisdiction.
Riggs v. Airtran Airways, Inc., No. 06-3250, 497 F.3d 1108 (10th Cir., 8/8/07); 2007 U.S. App. LEXIS 18769; Internet: http://ca10.washburnlaw.edu/cases/2007/08/06-3250.htm [enhanced lexis.com version].
The employee's rudeness to customers was a valid, non-discriminatory reason for firing her.
ADA, FMLA: termination, discipline, attendance, valid business reason
Illustrative, but not controlling law in our jurisdiction.
Holding that "[R]egular and reliable attendance is a necessary element of most jobs," the court found no reason to decide against the employer. The employee neither notified her employer that her absences were because of a serious medical condition, i.e., depression, as required by the FLSA, nor did she request a reasonable accommodation under the ADA. Rask v. Fresenius Med. Care. N. Am., No. 06-3923 (8th Cir., 12/6/07); 2007 U.S. App. LEXIS 28198 [enhanced lexis.com version]. 
ADEA: reduction in force, RIF, prima facie requirements, similarly situated job, comments not sufficiently related to layoff decision, Reeves v. Sanderson Plumbing Prods., Inc.
Illustrative, but not controlling law in our jurisdiction.
Elimination of a job in a RIF does not automatically provide a basis for an age discrimination claim. Factors to be considered include:
- The case of Reeves v Sanderson Plumbing Prods, Inc., did not address prima facie requirements in the RIF context,
- assumption of the employee's duties by a younger worker does not in and of itself create an inference that the employment decision was based on unlawful criterion,
- evidence by the 53 year-old employee that 71 percent of the eliminated jobs were held by workers over age 50 was meaningless by itself [i.e., needs other evidence of discrimination],
- evidence that a younger worker was promoted to a similarly-titled job two years after the RIF did not create an inference of bias,
- nor were remark from a supervisor or manager in another department that a worker's job was going to someone younger, or a plant manager's comment that all positions (not employees) considered were eliminated sufficient to prove age discrimination. Int'l. Paper. Co., No. 06-2256 (8th Cir., 12/5/07); 2007 U.S. App. LEXIS 28006; 102 Fair Empl. Prac. Cas. (BNA) 167; 90 EPD 43,041 CCH [enhanced lexis.com version].
Title VII: gender, hostile work environment, retaliation
Though not controlling law, this case presents a perspective to be aware of. A professor's secretary had neither the professor watching pornographic videos nor seen them herself. However, as his secretary, she had to handle them while processing his mail and she saw on her office computer pornographic websites visited by him. In retaliation for her complaints her duties were drastically reduced, among other reprisals. The appellate court stated that the mere presence of pornography can demean the status of women, and that a reasonable jury could find that much of the professor's conduct was offensive to women and was intended to provoke the secretary's reaction as a woman. Patane v. Clark, No. 06-3446-cv (2nd Cir., 11/28/07); 2007 U.S. App. LEXIS 27391[enhanced lexis.com version]. 
ADA: nurse, chemical dependency, narcotics, prior drug theft, unable to reasonably accommodate; major life activity not substantially limited
This case is not controlling law, but it illustrates that her conduct of being previously fired for Vicodin theft, not her drug dependency, was the cause for her dismissal. No reasonable accommodation could be found for her in the ward in which narcotics were administered to children an essential function of her job. Further, her successful employment as a nurse at other types of facilities defeated her claim of being disabled from a broad range of employment. Dovenmuehler v. St. Cloud Hospital, No. 07-1096 (8th Cir., 12/4/07); 2007 U.S. App. LEXIS 27953; Internet: http://www.ca8.uscourts.gov/opndir/07/12/071096P.pdf [enhanced lexis.com version].
Title VII: "cultural authenticity", essential function
Not controlling law in this jurisdiction, but illustrative of the need for adequate performance. Disney's Epcot Center runs a restaurant with a Norwegian theme, had a business need for "cultural representatives" to interact with guests to share the culture, tradition, language and history of the country they represent. Gupta, an Asian employee, had very limited knowledge of the Norwegian culture and had only visited the country for a couple of days. He was discharged for deficient qualifications, as was another similarly deficient employee, and thus there was no disparate treatment of Gupta. Summary judgment in favor of the employer was affirmed. Gupta v Walt Disney World Co., No. 07-11409 (11th Cir., unpublished, 11/27/07); 2007 U.S. App. LEXIS 27503; Internet: http://vlex.com/vid/32458595 [enhanced lexis.com version].
Title VII: gender, transsexual, stereotypes 
Not controlling, but illustrative. Schroer was in the process of changing gender from male to female. Transsexuality was not a bar to this gender discrimination claim. One need not conform to an employer's stereotypical notions of gender appearance and behavior. Schroer v. Billington (DDC, 11/2807) 
Title VII: sexual harassment, spoken and physical assault, confusing and ineffective policies; retaliation
Strong illustration, though not controlling law in our jurisdiction. Going to jury trial is this case in which a manager allegedly commented inappropriately to a 16 year old female and also physically propositioned her. The employer lost on two points:
1. Harassment because the employer's harassment prohibition and prevention policies were confusing and ineffective.
2. Retaliation against the young woman by the adverse employment action of firing her after her mother complained to the employer. EEOC v. V&J Foods, Inc., No. 07-1009, (7th Cir., 11/ 7/07): 2007 U.S. App. LEXIS 25856; 101 Fair Empl. Prac. Cas. (BNA) 1676; Internet: http://www.altlaw.org/v1/cases/194530 [enhanced lexis.com version].
FLSA: exempt, independent judgment, managerial duties
Not controlling law in our jurisdiction, but this is persuasive reasoning and a valuable example of judicial interpretation of the new overtime exemption regulations. Often courts must examine the actual circumstances to decide not necessarily covered in agency regulations because not everything can be anticipated and the courts often have to consider the intent of the law.
Cash v. Cycle Craft Co., Inc., No. 07-1768 (1st Cir., 11/20/07); 2007 U.S. App. LEXIS 26808; Internet: http://www.ca1.uscourts.gov/pdf.opinions/07-1768-01A.pdf [enhanced lexis.com version].
Cycle's "customer relations manager" created his own proposed job description, though as a practical matter he did not perform all of the duties described in it. Nonetheless, the appellate court found he met the requirements for the administrative exemption and was thus not entitled to overtime pay:
- his $60,000 salary was equal to or greater than that of other managers,
- he usually attended at least the first part of management meetings to report on status of motorcycles on order (and then was told to leave), but
- he did not supervise or manage other employees.
The appellate court reasoned that:
- he was paid a salary,
- his primary duty was related to management, and
- he "did not simply produce a product; he exercised independent judgment as he engaged in the company's business operations."
Title VII: religion, performance, personal religious beliefs
Not controlling law in our jurisdiction, but a good example of how focusing on performance rather than belief avoided a discrimination judgment against the employer.
Grossman v. South Shore Public Sch. Dist., No. 06-4294 (7th  Cir., 11/15/07) 2007 U.S. App. LEXIS 26479; Internet: http://www.mmmglaw.com/CM/Custom/881AL4YQ.pdf [enhanced lexis.com version]
Denied tenure and her guidance counselor employment contract being not renewed, the employee claimed religious discrimination. Her claim failed because there is a fine distinction between religious beliefs held and conduct motivated simply by one's religion:
- she discarded the school's instructional materials on how to use condoms,
- ordered literature on abstinence, and
- prayed with students in her office.
The appellate court pointed out that even in a small, rural Christian school district such as this one, "[t]eachers and other public school employees have no right to make the promotion of their religion a part of their job description and by doing so precipitate a possible violation of the First Amendment's establishment clause.
Title VII: effective anti-harassment policy, failure to follow; adverse employment action, resignation, no constructive discharge
Not controlling law in our jurisdiction, but a good example of how an employee trained by the company about its anti-harassment policy lost her claim because she failed to follow the policy. Essentially, a complaining employee must allow the employer to take prompt, appropriate remedial action because one of the purposes of the anti-harassment laws is to provide a workplace for all employees that is free of such discriminatory behavior. The employee defeated her claim by resigning before the employer could attempt to remedy the problem. 
Brenneman v. Famous Dave's of Am., Inc., No. 06-1851 (8th Cir., 11/16/07) 2007 U.S. App. LEXIS 26558; Internet: http://www.altlaw.org/v1/cases/218600 [enhanced lexis.com version] 
This employer had an effective anti- harassment policy established and had properly trained its employees about it, which is reasonable care taken to prevent harassment. After the alleged harassment incident it continued to investigate, proposed solutions and asked the victim to return to work after she had resigned. That resignation was not deemed to be an adverse employment action of constructive discharge (i.e., the employee was not essentially forced out). The appellate court found that she unreasonably failed to take advantage of the assistance offered by her employer, even though she claimed she feared adverse repercussions. Importantly, she needed to cooperate with her employer to improve her working conditions.
Title VII: decisionmaker, adverse information, relevance
Remember, if the decisionmaker in an adverse employment action does not have unfavorable discriminatory information or does not have the discriminatory mindset of others, a discrimination claim may fail. This case is not controlling law in our jurisdiction, but it illustrates that relevance is important:
- some employee had written "sexually tinged" poems received by a female coworker, 
- the decisionmaker's information was that expert handwriting analysis determined that the employee in question had likely written those poems, and
- there was no evidence that the decisionmaker shared the sentiments age bias of two other managers.
Critical in these cases is what the decisionmaker believed at the time of taking the adverse employment action. Bennett v. Saint-Gobain Corp., No. 07-1219 (1st Cir., 11/2/07); 2007 U.S. App. LEXIS 25586; Internet: http://www.ca1.uscourts.gov/pdf.opinions/07-1219-01A.pdf [enhanced lexis.com version]  
Arbitration: FMLA, company policy, binding effect, no signature, Federal Arbitration Act, no signature
Though not controlling law in this jurisdiction, this case enforced a policy to arbitrate pursuant to the Federal Arbitration Act even though the employee did not expressly assent to be bound by the policy, which stated that "continuing employment with [the company] means that you agree" to its terms, and the employee had continued working with the company after being informed of the policy. Seawright v American Gen. Fin. Serv., No. 07-5091 (6th Cir., 11/1307); 2007 U.S. App. LEXIS 26328; 2007 FED App. 0451P (6th Cir.); Internet: http://www.ca1.uscourts.gov/pdf.opinions/07-1219-01A.pdf [enhanced lexis.com version]  
Title VII: gender harassment, negligent response, insufficient follow-up
Here is another good illustration from a case that demonstrates a valid point even though it is not controlling law in our jurisdiction. Disciplined twice for harassing two female employees and having been warned in writing of immediate termination if it occurred again, the employee allegedly continued, as did complaints from the women. Not only did the employer not terminate the offender, it decreased rather than increased its threatened sanctions. The targets contended such insufficient response by the employer likely emboldened that offender to continue his harassment, and the appellate court noted that a reasonable jury could find the employer was liable for negligent response. Engel v. Rapid City Sch. Dist., 8thCir, November 9, 2007); 90 EPD 43,011); Internet: http://www.ca8.uscourts.gov/opndir/07/11/063936P.pdf [enhanced lexis.com version]  
Title VII: religion, reasonable accommodation, flex-time, interactive process, employee failure to respond
This case is not controlling law in our jurisdiction, but it illustrates the importance of reasonable accommodation and the need for both employer and employee to engage in an interactive accommodation process. An employee of the Seventh Day Adventist faith working as a unit secretary in a medical center requested accommodation to not work Friday or Saturday shifts from 3 p.m. to 11 p.m. Her employer did not terminate her, but several times offered her via telephone and letter alternative flex time positions. The employer's shift rotation system was neutral, the employer allowed her to swap shifts, it did not discipline her for missing some scheduled shifts, and it encouraged her to transfer to another position. She failed to respond to those reasonable offers and her religious discrimination claim was dismissed. Morrissette-Brown v. Mobile Infirmary Med. Ctr., (11th Cir., 11//7/07), 90 EPD 43,001; Internet: http://www.ca11.uscourts.gov/opinions/ops/200614082.pdf [enhanced lexis.com version] 
Title VII: gender discrimination, disparate treatment, similarly situated employee, union; beach of duty to represent fairly
Less aggressive union representation of a female members compared with similarly situated male members was a breach of the union's duty to pursue a grievance. This case is not controlling law in our jurisdiction, but it illustrates a good point. Beck v United Food and Commercial Workers Union, Local 99, No. 05-16414 (9thCir, 11/1/07); 2007 U.S. App. LEXIS 25505; Internet: http://www.ca9.uscourts.gov/ca9/newopinions.nsf/04485f8dcbd4e1ea882569520074e698/dd65ba6bbd0cc48b88256a4f005b6b5f/$FILE/9971317.pdf [enhanced lexis.com version] 
Title VII: adverse employment action
This case failed because the employee's allegations of interference with his managerial prerogatives because they did not (1) tend to materially impair either his job performance or (2) advancement prospects and thus were not adverse employment actions. Neither was his transfer an adverse employment action because it was made in response to his previous request. This case is not controlling law in our jurisdiction, but it illustrates a good point. Patterson v Johnson, No. 05-5415 (DCCir., 10/3007); 2007 U.S. App. LEXIS 25353; , 90 EPD 42,997; Internet: http://pacer.cadc.uscourts.gov/docs/common/opinions/200710/05-5415a.pdf [enhanced lexis.com version]
EPLI: Employment Practice Liability Insurance
Failure to timely notify the insurance carrier of a claim, in this case an EEOC charge, defeated the employer's demand for coverage after it had defended and settled a claim. This case is not controlling law in this jurisdiction, but it illustrates a critically important point. American Center for Int'l Labor Solidarity v. Federal Insurance Co., No. 04-01523 (CKK) (D.D.C., 10/15/07); Internet: https://ecf.dcd.uscourts.gov/cgi-bin/show_public_doc?2004cv1523-27 [enhanced lexis.com version] 
FLSA: exempt status, overtime pay, non-managerial tasks
This case is not controlling law in our jurisdiction, but it shows an interesting interpretation of managerial status.
Thomas v. Speedway Superamerica, LLC, No. 06-3768 (6th Cir., 10/30/07); 2007 U.S. App. LEXIS 25355; 2007 FED App. 0436P (6th Cir.) [enhanced lexis.com version].
Mabel Kay Thomas spent about sixty percent of her day at work performing non-managerial tasks, but management was her primary duty as manager of a branch of a retail chain. Because she was manager she was a bona fide executive employee under the FLSA and was not entitled to overtime pay, and regular visits and phone calls from the district manager, her direct superior, did not alter her executive status.
Illegal alien workers: criminal convictions
Here is a warning to heed from a case that is outside of our jurisdiction. Though it is not controlling law here, it raises the stakes for those too close to the line for an immigration law violation.
U.S. v Khanani, (11th Cir., 10/2/07) [enhanced lexis.com version] 
Criminal convictions of a Florida retail store owner and his accountant were upheld for violations of the Immigration Reform and Control Act (IRCA). The criminal charge was for "harboring, encouraging or inducing aliens to enter or reside illegally in the US". The defendants contended that "merely" employing illegal aliens did not support felony convictions. They had requested that the trial judge instruct the jury that mere employment was insufficient to support criminal convictions. The trial judge refused that request, and the appellate court affirmed that ruling.
Title VII: gender discrimination, severe, pervasive, pattern and practice; class action, punitive damages, bifurcated trial
This case will mainly be of interest to trial attorneys, and it is not controlling law in this jurisdiction.
EEOC v International Profit Associates, Inc., (N.D. Ill., 10/23/07) [enhanced lexis.com version]  [Note: no additional citation information found]
Punitive damages are at issue in this gender discrimination class action case brought by the EEOC in the U.S. District Court, Northern District of Illinois. The trial judge has ruled that the EEOC will not be able to prove punitive damages on a class-wide basis in this pattern or practice case. Instead, the trial will be bifurcated [split into two parts], liability and then damages. Liability will be determined in the class action part of the trial, and if the defendant is found liable, then the EEOC would be granted injunctive relief [but not damages at that point]. If the jury finds the defendant liable, then the second phase of the trial will deal with damages, compensatory and punitive. Further, the trial judge ruled that the EEOC must prove in both phases of the trial that the harassment was sufficiently severe or pervasive to be sufficient to prove liability, and this is a change from an earlier ruling in that district that would have allowed a "rebuttable presumption of individual liability to all women in the workplace." [Note: Now those of you who are not lawyers will see why only lawyers will primarily be interested in this case.]
ADA: failure to accommodate, tardiness, handicapped, parking space, wheelchair obstacles, interactive process
$100,000 is a costly price for failing to engage in an interactive process to see if there is a reasonable accommodation. Modification of a work schedule is recognized as a possible one under the ADA.
This case is not controlling law in our jurisdiction, but it is an excellent illustration of what to do and not to do.
EEOC v. Convergys Customer Management Group, Inc., No. 06-2874 (8th cir., 7/6/07); Internet: http://www.ca8.uscourts.gov/opndir/07/07/062874P.pdf  [enhanced lexis.com version]
Ahmet Yigit Demirelli was frequently tardy for a number of reasons:
- only two spaces were reserved for handicapped employees,
- cubicles in the call center were not assigned,
- aisles were narrow and difficult to navigate in a wheelchair,
- a number of workstations were inoperable and searches for an unoccupied operable one was difficult, and
- his request for a reserved operable station was initially granted but later revoked.
Demirelli's efforts to be on time were:
- arriving at work an hour early,
- parking at a movie theater parking lot (though the ten minute trip proved too difficult),
- requesting a reserved work station,
- requesting a different shift, and
- requesting a modified work schedule
An employee has an obligation to make known to the employer the need for accommodation, and once the employer is notified the employer and employee need to engage in an interactive process to try to find a reasonable appropriate accommodation.
The appellate court found that the employer failed to do that and that the employee had made a number of reasonable efforts to solve the tardiness problem. Convergys argued that punctuality was an essential function of the job, but failed to produce substantiating evidence. A modified work schedule is one of the accommodations recognized by the ADA.
The $100,000 jury verdict was affirmed.
Title VII: religion, sabbath; accommodation, Pyro Mining test; discrimination, McDonnell Douglas test, Burlington Northern test; summary judgment
Religious discrimination is a sensitive and difficult topic because strong beliefs and emotions often are involved.
This case is not controlling law in our jurisdiction, but it illustrates the legal laws, precedents and considerations involved.
Tepper v. Potter, No. 06-4182 (6th Cir., 10/15/07); 2007 U.S. App. LEXIS 24090; 2007 FED App.; Internet: http://www.michbar.org/opinions/us_appeals/2007/101507/37349.pdf [enhanced lexis.com version] 
Martin Tepper . . .

. . . is a Full-Time Regular Letter Carrier for Chagrin Falls USPS. He began his employment on May 3, 1980, and became a Messianic Jew during the 1980s. Messianic Jews hold Sabbath each Saturday and observe Jewish holidays. In 1992, Tepper requested an accommodation from Chagrin Falls USPS that would allow him to not work on Saturdays. This accommodation was granted and from April 1992 until January 2003, Tepper was not required to work on Saturdays or other significant Jewish holidays.

Over the years staffing requirements at the postal station decreased, Tepper did not attend a union meeting held to discuss staffing and scheduling matters, and the unanimous vote recommended cutting his accommodation.
Over the many years of his USPS employment there had been some grumbling about Tepper's accommodation, and a few jibes at this religious status. Accommodating Tepper put hardships on other carriers. Overtime accommodation costs in the year 2000 were $8,769.60 and $7,015.68 in 2001. Management encouraged Tepper to reserve some of his vacation time for Saturday absences and allowed annual leave without pay and exchanges of days off with other carriers.
Tepper sued under Title VII for (1) failure to accommodate his religion and (2) religious discrimination because use of annual leave and leave without pay reduced his annual pay and future retirement benefits. Summary judgment was granted on the employer's motion, and the appellate court affirmed that judgment.
Here is the applicable law:
Accommodation:
Tepper sets forth a religious accommodation claim under Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e et seq. [annotated lexis.com version] Title VII states in part:

It shall be an unlawful employment practice for an employer - - 
(1) to fail or refuse to hire or to discharge any individual, or otherwise to discriminate against any individual with respect to his compensation, terms, conditions, or privileges of employment, because of such individual's . . . religion . . . or
(2) to limit, segregate, or classify his employees . . . in any way which would deprive or tend to deprive any individual of employment opportunities or otherwise adversely affect his status as an employee, because of such individual's  [*9]  . . . religion . . . .42 U.S.C. § 2000e-2(a). Religion is defined to include "all aspects of religious observance and practice, as well as belief, unless an employer demonstrates that he is unable to reasonably accommodate to an employee's . . . religious observance or practice without undue hardship on the conduct of the employer's business." 42 U.S.C. § 2000e(j).
"The analysis of any religious accommodation case begins with the question of whether the employee has established a prima facie case of religious discrimination." Smith v. Pyro Mining Co., 827 F.2d 1081, 1085 (6th Cir. 1987). To establish a prima facie case, Tepper must show that "(1) he holds a sincere religious belief that conflicts with an employment requirement; (2) he has informed the employer about the conflicts; and (3) he was discharged or disciplined for failing to comply with the conflicting employment requirement." Id. (citation omitted); but see Lawson v. Washington, 319 F.3d 498, 499-500 (9th Cir. 2003) (Berzon, J., dissenting from denial of rehearing en banc) (arguing that the failure to accommodate is itself a Title VII violation.).

Using the Pyro Mining test, the appellate court found that elements one and two were met by Tepper because (1) he held a sincere religious belief that conflicted with the station's rotating schedule, and (2) he informed management of the conflict. Tepper failed on the third element because the appellate court found he did not have a prima facie case of discharge or discipline [partially edited]:

Tepper asserts that he has been forced to take days off from work without pay in order to avoid Saturday work, and that these days off reduce his annual pay and eventual pension. However, more than loss of pay is required to demonstrate *  discipline or discharge. The Supreme Court has stated that "the direct effect of unpaid leave is merely a loss of income for the period the employee is not at work; such an exclusion has no direct effect upon either employment opportunities or job status." Ansonia Bd. of Educ. v. Philbrook, 479 U.S. 60, 70-71, 107 S. Ct. 367, 93 L. Ed. 2d 305 (1986) (quoting Nashville Gas Co. v. Satty, 434 U.S. 136, 145, 98 S. Ct. 347, 54 L. Ed. 2d 356 (1977)). Tepper is simply not being paid for the time he does not work; he has not been disciplined or discharged. 
Tepper argues that Goldmeier v. Allstate Ins. Co., 337 F.3d 629 (6th Cir. 2003) provides support for his religious accommodation claim. In Goldmeier, the plaintiffs chose to terminate their employment prior to being disciplined by their employer and prior to the start of the policy change that would require them to work on Saturdays. Id. at 632. This Court held that they were not constructively discharged, and restated the requirements of making such a showing: 
"To constitute a constructive discharge, the employer must deliberately create intolerable working conditions, as perceived by a reasonable person, with the intention of forcing the employee to quit and the employee must actually quit." Moore v. KUKA Welding Sys. & Robot Corp., 171 F.3d 1073, 1080 (6th Cir. 1999); * * * see also Logan v. Denny's Inc., 259 F.3d 558, 568-69 (6th Cir. 2001). Id. at 635. Putting aside the fact that Tepper did not quit, there is no evidence that Chagrin Falls Post Office deliberately created intolerable working conditions, or that there was any intention that the Saturday work requirement was designed to force Tepper to quit. Goldmeier went further to reiterate this Court's requirement that a plaintiff must demonstrate discipline or discharge to succeed in a religious accommodation claim. Id. at 637. Tepper has not been disciplined or discharged, and thus Goldmeier provides no aid to Tepper.

Discrimination:
[Partially edited]

Tepper also appeals the dismissal of his religious discrimination claim under Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e et seq. To assert a successful claim of religious discrimination under Title VII, a plaintiff must either present direct evidence of discrimination or, in the absence of direct evidence, present a prima facie * * * case of indirect discrimination by showing (1) that he was a member of a protected class, (2) that he experienced an adverse employment action, (3) that he was qualified for the position, and (4) that he was replaced by a person outside of the protected class or that he was treated differently than similarly situated employees. See Johnson v. Univ. of Cincinnati, 215 F.3d 561, 572 (2000); see also McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802, 93 S. Ct. 1817, 36 L. Ed. 2d 668 (1973).
The second prong looks at whether the employee experienced a "materially adverse" employment action. Ford v. GMC, 305 F.3d 545, 553 (6th Cir. 2002); Allen v. Michigan Dep't of Corr., 165 F.3d 405, 410 (6th Cir. 1999). A materially adverse employment action is 

a significant change in employment status, such as hiring, firing, failing to promote, reassignment with significantly different responsibilities, or a decision causing a significant change in benefits." Burlington Indus. v. Ellerth, 524 U.S. 742, 761, 118 S. Ct. 2257, 141 L. Ed. 2d 633 (1998). Such a change "must be more disruptive than a mere inconvenience or an alteration of job responsibilities. A materially adverse change might be indicated by a termination of employment, a demotion evidenced *  * * by a decrease in wage or salary, a less distinguished title, a material loss of benefits, significantly diminished material responsibilities, or other indices that might be unique to a particular situation. Ford, 305 F.3d at 553 (quoting Hollins v. Atlantic Co., 188 F.3d 652, 662 (6th Cir. 1999)). 
- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -1
The Supreme Court has recently expanded the definition of "adverse employment action" for the purposes of a Title VII retaliation claim. Burlington N. and Santa Fe Ry. Co. v. White, 126 S. Ct. 2405, 2415, 165 L. Ed. 2d 345 (2006). In doing so, the Supreme Court distinguished the purposes of the anti-retaliation provision from the anti-discrimination provision in Title VII. Id. at 2411-15. Burlington Northern did not expand or alter this Court's formulation of an adverse employment action for purposes of the discrimination claim before us. 
- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

If the plaintiff is able to present a prima facie case, the burden then shifts to the defendant to articulate a legitimate, nondiscriminatory reason for the adverse employment action. McDonnell Douglas, 411 U.S. at 802. If the defendant meets this burden, then the burden shifts back to the plaintiff who must show that the defendant's proffered reason is a pretext for discrimination. Id. at 804.

Statements by coworkers alleged by Tepper to have been discriminatory were found by the appellate court to be vague, not made by decision-makers, and fell short of demonstrating discriminatory animus.
As to the requirement to prove a prima facie case [i.e., basically legally sufficient], Tepper failed to prove that:
- he suffered a materially adverse employment action because the pay he missed was for time he did not work, and the reduced pay did not affect his employment opportunities or job status, and rotation was a part of the job requirement [as opposed to a condition imposed on him alone],
- comments by coworkers are not protected by Title VII, stated in Faragher v. City of Boca Raton, if the are 'sporadic use of abusive language, gender-related jokes, and occasional teasing", and
- he did not show he was replaced by a person outside of his class or treated differently from other similarly situated employees.
Employment Practices Liability Insurance: EPLI, claim notification time limits
Filing a claim within the time limits of an insurance policy is critical to being covered for that claim. Fail to promptly notify your insurer will leave you without any coverage. American Ctr. for Int'l Labor Solidarity v. Federal Ins. Co., No. 04-01523 (CKK) (D.D.C. Oct. 15, 2007); Internet: https://ecf.dcd.uscourts.gov/cgi-bin/show_public_doc?2004cv1523-27 [enhanced lexis.com version]
Negligent hiring or retention; respondeat superior
This decision is final and stand "as-is" because the NM Supreme Court quashed [denied] the writ of certiorari [refused to review it because essentially they would not change the ruling and decision of the NM Court of Appeals.
Two questions were,answered in this case:
1. Was the employer liable for failing to check on the background of one of its employees either in hiring or retaining him?
2. Was the employer liable for the motor vehicle accident caused by it employee under the legal theory of imputed liability, often also referred to as "respondeat superior"? "Imputed liability" means that the negligence of an employee is imputed (i.e., also assessed against) the employer for the fault of its employee?
Because of the extensive facts in this case and the extensive legal analysis, reading it in detail is recommended.
Lessard v. Coronado Paint and Decorating Center, 2007-NMCA-122; Certiorari Granted, No. 30,537, September 17, 2007 (no published opinion).

Barry Fennell worked with Coronado Paint and Decorating Center to perform tile repair services, which involved driving to home building development sites in various locations. On his way home from work on November 20, 2002, while driving a motor vehicle owned by another person, he was involved in a collision with Susan Lessard about a mile from his last site visit. Coronado did not provide Fennell with a vehicle. Coronado agreed and stipulated that Fennell was its employee. Though Coronado check Fennell's references, it did not conduct a criminal background check, which might have revealed that Fennell's driver's license had been suspended for failure to pay two judgments of motor vehicle accidents, plus numerous other moving violations.
Negligent hiring or retention:
Coronado lost on this issue and a jury trial will be conducted on that question to determine if Coronado should be liable for negligently hiring or retaining Fennell. In other words, was Coronado negligent in hiring or retaining Fennell when Coronado either knew or should have known, through the exercise of reasonable care, that Fennell was either incompetent or unfit? Evidence of fitness requires consideration of the risk he might pose to those with whom he might associate. The NM court of Appeals found that Coronado could reasonably anticipate that Fennell might have a motor vehicle accident while driving from jobsite to jobsite. Thus, according to the NM Court of Appeals, two issues need to be considered by the jury when this case proceeds to trial:
1. Public policy statutorily expressed in NMSA 1978, § 66-5-42 states a duty to the public of an employer whose employees are driving for the company, so did the scope of that duty include investigation by Coronado into Fennell's driving record, capabilities or licensing?
2. If so, was that failure a proximate cause of the accident, i.e., could the accident have been avoided if Coronado had checked and not employed Fennell?
Respondeat superior:
Coronado won on this issue. The legal elements for this issue stated by the NM Court of Appeals were:
1. Was Fennell acting within the course and scope of his employment at the time of the accident?
2. Did Coronado consent to the use of the vehicle driven by Fennell?
3. Did Coronado have the right to control Fennell's operation of the vehicle, or was the use of it so important to Coronado that control could be inferred?
4. Was Fennell acting in furtherance of Coronado's business at the time of the accident?
[Note: Each element must be proven by Lessard in order to win against Coronado.]
The NM Court of Appeals reviewed and discussed the facts and law and ruled that Lessard failed to present evidence that Fennell's conduct at the time of the accident was in furtherance of Coronado's business and that no jury could reasonably infer that Fennell was acting within the scope of his employment at the time of the accident.
Title VII: gender discrimination, policy violations, proper documentation, no disparate treatment, no pretext
Valid policies prohibiting taking gifts from vendors, adequate training about those policies, proper investigation, proper documentation, and consistent treatment of both the male and the female offenders resulted in a favorable summary judgment in favor of the employer, thus saving the expense of a trial.
This case is controlling law in this jurisdiction.
Swackhammer v. Sprint/United Management Co., No. 05-3222, 493 F.3d 1160 (10th Cir., 7/9/07); ; 2007 U.S. App. LEXIS 16203; 100 Fair Empl. Prac. Cas. (BNA) 1704; 90 Empl. Prac. Dec. (CCH) P42,908: Internet: http://ca10.washburnlaw.edu/cases/2007/07/05-3222.htm [enhanced lexis.com version]
Following up on tips, Dena Swackhammer and Paul Garcia were investigated for violation written policies prohibiting "taking advantage of relationship with vendors". Both knew about the policies because they had been properly trained. In addition to travel records, photographs, emails, etc., an independent investigation disclosed their violation of company policy.
The courts found that the employer had a valid reason for termination, and that it was not a pretext. Further, the adverse employment action was consistent against both the woman and the man.
Incidentally, there was evidence she presented of other possible violations by others, including her boss who investigated, but it was inconclusive.
Litigation: discovery of investigation documents; defamation, retaliation; incomplete attorney-client privilege
In the litigation process parties can request documents be produce by their opponents, and this is almost invariably done. Because documentation is so critical to success in employment law cases, it must be done. And because such documentation usually must be produced to the requesting opponent, it is critical that employers anticipated this and make certain that the documentation is fair, objective, professional, comprehensive, indicative of attempts to assist a failing employee (if possible), and of a quality that a hearing officer, judge or jury would find it favorable to the employer and valid evidence of deficient performance by the employee. The specific trial court rule in both state and federal court is civil procedure Rule 34, Production of Documents . . . . As with the Swackhammer case above, it is important that investigations be professionally done because it is highly likely that they will become public.
This case is controlling law in our jurisdiction.
Gingrich v. Sandia Corporation, 2007-NMCA-101; Internet: http://www.supremecourt.nm.org/opinions/VIEW/07ca-101.html [enhanced lexis.com version]
Two of Sandia National Laboratories' internal investigators were of the opinion that their work was being impeded and that their managers were retaliating against them. An independent investigator, Professor Norman Bay of UNM Law School was retained because the Sandia investigators were disqualified by their involvement from investigating the matter.
 This case is primarily about disclosure of investigatory documents pursuant to a request made by the employees to their employer pursuant to Rule 34.
Quoting from the NM Court of Appeals opinion:

The letter memorializing Bay's engagement, sent by Lawrence Greher, Senior Attorney for Sandia, instructed Bay to conduct an inquiry into the investigators' allegations that they were:

(1) being prevented from fully and faithfully carrying out their assigned duties as security investigators and (2) being retaliated against because of their past or ongoing efforts to ferret out possible fraud, waste [or] abuse at Sandia.

{4}      Sandia further instructed Bay to conduct a "complete, thorough, and comprehensive investigation into the allegations," to treat his investigation as "attorney-client privileged to the fullest extent possible," and to submit a "comprehensive report on [his] findings to C. Paul Robinson, Sandia's President and Laboratory Director." In addition to submitting a written report containing the results of his investigation, Bay was directed to "advise [Sandia's in-house counsel] from time to time concerning, in general terms, the progress being made in completing [his] investigation."

Gingrich's attorney requested Sandia to produce certain items in order to prepare for trial:

{6}      The district court found that waiver of both the attorney-client privilege and work product immunity had occurred as a result of Sandia's disclosure of the Report prior to and during this litigation, and by Sandia's direct use of the Report in defending against Plaintiff's claim that she was demoted, and constructively discharged, without cause. In determining the scope of the waiver resulting from Sandia's disclosure and use of the Report, the district court ordered that the following additional materials be disclosed as well:
(1) communications between Bay, Sandia lawyers, and Sandia representatives regarding Plaintiff and the Report; (2) work product materials prepared by Sandia's in-house counsel and communicated to non-legal representatives of Sandia; and (3) all materials prepared or compiled by Bay relating to the Report.

Sandia refused on the grounds that those items were protected by attorney-client privilege, but that argument was rejected by the trial judge because those items formed the basis for Sandia's decision to take an adverse employment action. On appeal, the NM Court of Appeals upheld the ruling of the trial judge except for Bay's personal notes that he had not given to Sandia.
ADEA: validity of information at time of decision, pretext
Courts focus on what a decisionmaker believed when he took an adverse employment action, and make no difference if it later turns out to be wrong. Proper procedures include, but are not limited to:
- Designating one decisionmaker, because group decisions open up inquiry into the motives of each person in the group.
- That person should use professional documenting methods discussed in the cases above. This includes, and is not limited to: policies claimed to have been violated, interview/investigation notes, evidence of violations, past disciplinary actions (preferably of similar conduct), etc. Keeping such a file as events unfold is easier than going back and trying to reconstruct one because electronic information may be lost if backup are deleted, etc.
- Best practices for good management and thorough documentation of the basis for an adverse employment action are an employer's best justification (and defense in litigation), and giving an employee a written summary of that for which he or she should sign (or have another member of management witness as having been refused) make the matter clear.
Enderwood v. Sinclair Broadcast Group, Inc., No. 06-6232, 233 Fed. Appx. 793 (10th Cir., 4/23/07); 2007 U.S. App. LEXIS 9393; 100 Fair Empl. Prac. Cas. (BNA) 745; 12 Wage & Hour Cas. 2d (BNA) 897 [enhanced lexis.com version]
Richard C. Enderwood was suspected of violating written policies prohibiting disclosure of confidential information and that was the basis for immediate termination of his employment. Emails indicated he was sending such information about the station to its network. The employer won because the courts found the information the employer had at the time was a valid, nondiscriminatory reason for termination and that it was not a pretext for firing him because of his age.
ADEA: comments by management
Shooting oneself in the foot hurts.
This case is not controlling law in our jurisdiction, but it illustrates the kind of behavior that allows an employee to easily win a discrimination claim or lawsuit.
Blair v. Henry Filters Inc., 6th Cir, (10/15/07) [enhanced lexis.com version]
These are the damaging statements made by the decisionmaker, each one of which could have been sufficient alone as the basis for ruling in favor of the employee:
- his direct supervisor taunted him as "the old man on the sales force",
- removed him from a profitable account because he was "too old", and
- told another employee he "needs to set up a younger sales force".
FMLA: Byrne exception, bizarre behavior, duty to inquire, serious medical condition, constructive notice
This is not controlling law in our jurisdiction, but it is a good one to know about. This is the "Byrne exception", and "constructive notice" means that though the employee did not give actual notice that she might have a serious medical condition, her behavior was peculiar enough to require her employer to see if she did have a serious medical condition.
When in doubt, get expert legal and medical advice.
Stevenson v Hyre Electric Co., No. 06-3501 (7th Cir., 10/16/07); 2007 U.S. App. LEXIS 24197 [enhanced lexis.com version]
Basically, a stray dog wandered into the workspace of a formerly "model" employee, triggering a bizarre reaction that included, among other things:
- calling the police and
- yelling and swearing at her superiors so severely that they locked her out of the building.
Concerning the "Byrne exception" [partially edited]:

Direct notice from the employee to the employer is not, however, always necessary. * * * Stevenson's case may go forward if Hyre had constructive notice of her need for FMLA leave. In Byrne v. Avon Products, 328 F.3d 379 (7th Cir. 2003), this court held that either an employee's inability to communicate his illness to his employer or clear abnormalities in the employee's behavior may constitute constructive notice of a serious health condition. Id. at 381-82. "It is enough under the FMLA if the employer knows of the employee's need for leave; the employee need not mention the statute or demand its benefits." Id. at 382.

FMLA: discrimination, "severe work restrictions", failure to obtain work release, "unbroken chain of events"; prescription drugs, safety concerns; leave, interference, retaliation; termination, wrongful discharge; jury issues
Pervasive behavior may amount to discrimination. Employers need to consult with employees and their physicians in complex cases rather than make essentially less than informed decisions.
Though this case is not controlling law in our jurisdiction, it illustrates important factors to consider when dealing with a complicated medical situation.
Wysong v. The Dow Chemical Company, No. 05-4197 (6th Cir., 10/1/07); 2007 U.S. App. LEXIS 22975; 2007 FED App. 0402P (6th Cir.); Internet: http://www.ca6.uscourts.gov/opinions.pdf/07a0402p-06.pdf [enhanced lexis.com version]
Because of the extensive complex and specific facts of this case and the extensive discussion of the law, it should be read carefully. A brief would not be able to accurately inform you of the full nature and extent of this problem.
Title VII: hostile work environment; summary judgment
This employee's extensive social interaction with her boss over a long period of time convinced the appellate court that a reasonable jury would not conclude that she subjectively considered her work environment to be hostile.
This case is not controlling law in our jurisdiction, but it illustrates how a seemingly hostile work environment may not actually be one that would support a discrimination verdict - peculiar and perhaps reprehensible behavior, but not sufficient for a favorable outcome for the employee.
Bannon v. The University of Chicago, No. 06-2955 (7th Cir., 10/1/07); 2007 U.S. App. LEXIS 22986; Internet: http://www.mmmglaw.com/CM/Custom/701B8B0D.pdf [enhanced lexis.com version]
Judge Williams of the appellate court summarized the case:

Gloria Bannon and Dr. Jacqueline Burton both sued The University of Chicago, operator of the Argonne National Laboratory where both plaintiffs worked. Bannon, a woman of Mexican ancestry, claims her supervisor leveled racial epithets at her and repeatedly blocked her attempts to gain promotion from a secretarial position to a supervisory one because of her national origin. Further, Bannon says that after winning promotion in November 2002, she was "frozen out" of opportunities in retaliation for reporting funding irregularities. Bannon began a medical leave in February 2003, and never returned to work. Instead, she initiated this action, claiming  [*2]  she was: (1) denied promotion because of her national origin, (2) subjected to a hostile work environment, and (3) constructively discharged in violation of Title VII of the Civil Rights Act. Burton, a white female, claims the university violated Title VII by denying her a promotion to senior scientist because of her gender and that she was fired in retaliation for reporting improper billing practices, and not for the reason provided by the school--a failure to report a conflict of interest.

The district court dismissed Bannon's retaliatory constructive discharge claim on the pleadings and granted summary judgment to the defendant on all other claims. We affirm as to Bannon because: (1) she has no timely failure-to-promote claim; (2) she did not establish that she found her workplace subjectively hostile; (3) her IIED claim is partially preempted and she was not the victim of extreme and outrageous conduct; and (4) Illinois does not recognize a cause of action for retaliatory constructive discharge. With respect to Burton, we affirm because she never applied for the promotion and cannot show that the reason given for her termination was pretextual.
[Note: "IIED" is intentional infliction of emotional distress.]
Over a five year period of time the secretary had not reported her boss's racial slurs:
- wetback,
- brown cow,
-terrorist in a miniskirt
- Mexican brain can't understand figures, etc.
On the other hand, there were other factors, such as:
- admitted socializing with her boss outside of work,
- a week of vacation together with their spouses, and
- initiation of lunch by a card describing him as a "great boss".
[Note: Let's review some major case law to put this decison in perspective:
- From Oncale v. Sundowner Offshore Services, Incorporated:
   - A hostile work environment exists if the workplace is "permeated with discriminatory intimidation, ridicule, and insult * * * that is sufficiently severe or pervasive to alter the conditions of the victim's employment and create an abusive working environment." Harris v. Forklift Sys., Inc., 510 U.S. 17, 21, 126 L. Ed. 2d 295, 114 S. Ct. 367 (1993) (internal citation and quotation omitted) [enhanced lexis.com version]. The conduct in question must be judged by both a subjective and an objective standard. See id. To determine whether an environment is hostile, courts must look at all the circumstances, including the "frequency of the discriminatory conduct; its severity; whether it is physically threatening or humiliating, or a mere offensive utterance; and whether it unreasonably interferes with an employee's work performance." Faragher v. Boca Raton, 524 U.S. 775, 787-88, 141 L. Ed. 2d 662, 118 S. Ct. 2275 (1998) (internal quotation and citation omitted) [enhanced lexis.com version].
   -Justice Scalia cautioned that Title VII is not a general civility code. He stated the Court has "never held that workplace harassment, even harassment between men and women, is automatically discrimination because of sex merely because the words used have sexual content or connotations".
- In the ABA Journal, May 1998, Signs of Disagreement: Four important conclusions were stated:
   (1) Title VII's prohibits discrimination because of sex protects both male and female employees from sexual harassment regardless of the harasser's gender,
   (2) illegal harassment can be motivated not only by sexual desire but also by hostility,
   (3) the ultimate test is whether the harassment is so severe as to constitute actual "discrimination because of sex" - the behavior must be "so objectively offensive as to alter the conditions of the victim's employment" and put him or her at a disadvantage compared to others because of sex, and
   (4) Common sense and social context count.]
Title IX: educational institution, gender discrimination, intentional disregard of sexual misconduct
Summary judgment in favor of the University of Colorado at Boulder was reversed, and trial will proceed on the issue of whether the school's failure to act to prevent alleged sexual assaults may be the result of deliberate indifference. A large number of amicus curiae (friend-of-the-court advisory) briefs were filed in this case, which emphasizes its importance.
This is controlling law in our jurisdiction, and though it involves an educational institution and Title IX, its reasoning could be applied to Title VII cases involving similar behavior by companies or governmental agencies and those individuals they may be recruiting or entertaining.
Simpson v. University of Colorado Boulder, No. 06-1184, No. 07-1182 (10th Cir., 9/6/07); 2007 U.S. App. LEXIS 21478 [enhanced lexis.com version]
Judge Hartz' introduction of the case sums it up quite vividly [partially edited]:

Simpson and Anne Gilmore (Plaintiffs) claim that they were sexually assaulted on the night of *  * * December 7, 2001, by football players and recruits of the University of Colorado at Boulder (CU). They brought this action against CU under Title IX of the Education Amendments of 1972. See 20 U.S.C. §§ 1681-1688. The district court granted summary judgment for CU, see Simpson v. Univ. of Colo., 372 F. Supp. 2d 1229, 1246 (D. 2005), and later denied motions to alter or amend the judgment and to reopen discovery. Plaintiffs appealed these rulings in our case number 06-1184. Later the district court denied a second motion for relief from judgment. Plaintiffs appealed that ruling in our case number 07-1182. We grant Plaintiffs' motion to consolidate the two appeals. Two amicus curiae briefs have been submitted by organizations in support of Plaintiffs' position. * * * We have jurisdiction under 28 U.S.C. § 1291. In our view, the evidence presented to the district court on CU's motion for summary judgment is sufficient to support findings (1) that CU had an official policy of showing high-school football recruits a "good time" on their visits to the CU campus, (2) that the alleged sexual assaults were caused by CU's failure to provide adequate supervision and guidance to player-hosts * * * chosen to show the football recruits a "good time," and (3) that the likelihood of such misconduct was so obvious that CU's failure was the result of deliberate indifference. We therefore hold that CU was not entitled to summary judgment. Because we reverse and remand for further proceedings, we need not address the merits of the postjudgment motions.

ADA, ADEA, FMLA: termination, timing, deficient performance, adequate documentation, different proof for different acts
Granting FMLA leave does not automatically mean the employer regarded the employee as disabled because the proof differs for each act. This employee lost on all of her claims, and adequate documentation or deficient performance significantly aided the employer's defense against her numerous claims.
This case is controlling law in our jurisdiction.
Berry v. T-Mobile, No. 05-1533, 490 F.3d 1211 (10th Cir., 6/27/07); 2007 U.S. App. LEXIS 15258; 100 Fair Empl. Prac. Cas. (BNA) 1623; 19 Am. Disabilities Cas. (BNA) 877; Internet: http://ca10.washburnlaw.edu/cases/2007/06/05-1533.htm [enhanced lexis.com version]  
Barbara Berry's deficient performance as a care team manager was well documented, that was the basis for her termination, and the trial court and the appellate court both agreed there was no illegal discrimination against her. One creative twist in the case was her claim that because her employer had granted her FMLA leave it amounted to proof that her employer regarded her as disabled. Proof under the FMLA requires a serious medical condition, whereas the ADA requires proof of substantial limitation of one or more major life activities, and seldom to the two overlap.
The Tenth Circuit court of Appeals decision stated:

After T-Mobile USA, Inc. (T-Mobile) terminated Barbara Berry's employment, she filed an action claiming the termination violated the Americans with Disabilities Act (ADA), 42 U.S.C. §§ 12101-12213, Title VII of the Civil Rights Act (sex discrimination), 42 U.S.C. § 2000e, and the Age Discrimination in Employment Act (ADEA), 29 U.S.C. § 621. She also alleged breach of implied contract and promissory estoppel. The district court granted summary judgment in favor of T-Mobile concluding Berry was an "at-will" employee. The court also determined: (1) Berry was not "disabled" under the ADA because she had not shown her disability severely * * * impacted a major life activity, and (2) she failed to establish pretext in relation to her gender and age discrimination claims. Exercising jurisdiction pursuant to 28 U.S.C. § 1291, we AFFIRM.

Title VII: gender discrimination, disparate treatment, disparate impact; McDonnell Douglas, pretext; summary judgment
The employee lost on her disparate treatment claim, but was allowed to go to trial on her disparate impact claim. The two theories differ in that:
- disparate treatment involves intentional denial of employment, promotion, raise, etc., to a person because of his or her protected status, whereas,
- disparate impact involves a systematic practice and/or policy that disproportionately affects a person or persons in a protected class, no matter what the employer's intentions might have been.
Once again, the court refused to micromanage or to second-guess business judgment because the statutory duty is to determine whether hiring or other employment actions were based on illegal discriminatory reasons - not to decide who might have had the better qualifications.
Santana, v. City and County of Denver, No. 05-1111; 488 F.3d 860 (10th cir., 5/24/07); 2007 U.S. App. LEXIS 12176; 100 Fair Empl. Prac. Cas. (BNA) 1160; Internet: http://ca10.washburnlaw.edu/cases/2007/05/05-1111.htm [enhanced lexis.com version] 
Kathy Santana, a deputy with the sheriff's department, applied for promotion to Captain. Though her score was 93.3 in the skills examination, she admitted she did poorly in the interview. That caused the evaluators to question if her inability to stand the stress of that process also meant she wouldn't be able to handle the stress of a captain's duties.
Her gender placed her in a protected class, so she satisfied the first element of the McDonnell Douglas test [see numerous previous statements of that test in this database]; the employer offered a legitimate non-discriminatory reason for not promoting her, and she then had the burden of proving that was a pretext. She failed because every applicant was interviewed and ranked the same way, and she did not discredit the employer's contention that she did not answer the three interview questions completely or present herself strongly. Accordingly, her disparate impact claim failed.
However, that left her disparate impact claim. At trial she will have to prove that the department somehow has a systematic policy and or procedure that discriminates illegally against women [and intent need not be proved].
Wages: class action certified
A class action allows similarly situated plaintiffs to have their claims litigated as a group. Attorneys will be primarily interested in this civil procedure decision. Of interest for employers and related human resources practitioners is that the plaintiffs intend to use some of the employer's internal monitoring programs for productivity, tardiness, attendance, scheduling, door alarms, etc., to prove their contentions that the employer's actual practices violate/violated its written policies.
Armijo v. Wal-Mart Stores, Inc., 2007-NMCA-120, cert. denied, No., 30,586, September 7, 2007: Internet: http://www.supremecourt.nm.org/opinions/VIEW/07ca-120.html. 
Essentially, the group claims relate to failure to compensate for:
- missed rest breaks,
- missed meal breaks,
- night employees not being timely let out of the store, and/or
- encouraged to work off of the clock.
The court noted this case is one of many similar class actions being filed nationwide.
A class actions are allowed both by state and federal district court civil procedure rule 23, as well as our state NM Minimum Wage Act and the federal Fair Labor Standards Act, which allow for collective action by employees.
Rule 23 lists four prerequisites for certification of a class action in its first subsection, (A) or (a):
(1) the class is so numerous that [individual] joinder of all members is impractical;
(2) there are questions of law or fact common to the class;
(3) the claims or defenses of the representative parties are typical of the claims or defenses of the class; and
(4) the representative parties will fairly and adequately protect the interests of the class.
Additional rule requirements also need to be met, and it was found that they were.
FMLA: leave calculation
This case from outside our jurisdiction is not controlling law here, but it helps by construing two regulations: Mellen v. Trustees of Boston University, (1st Cir., 9/21/07); Internet: http://www.ca1.uscourts.gov/cgi-bin/getopn.pl?OPINION=07-1151.01A [enhanced lexis.com version].
Title VII: national origin; poor performance; McDonnell Douglas, pretext
This case from outside our jurisdiction was lost by the Iraqi employee because he could not prove his firing was based on national origin. Though the war was discussed in the workplace, no one made disparaging remarks about him. Abdulnour v Campbell Soup Supply Co., LLC, (6th Cir., 9/19/07) [enhanced lexis.com version]. 
Title VII: judgment not dischargeable in bankruptcy
Not controlling law in our jurisdiction, but might be helpful to attorneys if the issue arise here. In re Porter, (8th Cir., 9/21/07); Internet: http://www.ca8.uscourts.gov/opndir/07/09/076008P.pdf [enhanced lexis.com version].  
ADA: procedural legal issues
Attorneys, check these two recent 10th Circuit cases for legal procedural precedent:
- The employee successfully challenged the company's "100% healed" policy requirement even though he had failed to check off "disability" or "reprisal" when completing his EEOC intake questionnaire. Jones v. UPS, Nos. 06-3088, 06-3095 (10th Cir., 9/13/07); 2007 U.S. App. LEXIS 22036; Internet: http://www.ca10.uscourts.gov/opinions/06/06-3088.pdf 
- The employee's administrative charge alleging ADA retaliation was timely filed. Proctor v. UPS, No. 06-3115 (10th Cir., 9/18/07) 2007 U.S. App. LEXIS 22306; Internet: http://ca10.washburnlaw.edu/cases/2007/09/06-3115.pdf 
Title VII: religious bias, pretext
Tenure was denied to an associate professor. Her evidence of remarks was found not to be sufficient proof of discrimination.
Adelman-Reyes v. Saint Xavier University, No. 06-2284, (7th Cir., 9/14/07); 2007 U.S. App. LEXIS 22061[enhanced lexis.com version].
The appellate court stated the facts, analyzed and discussed them and the law, and then stated its conclusion [both quotations partially edited]:

Sharon Adelman-Reyes filed suit in federal court alleging her former employer, Saint Xavier University ("University"), denied her tenure because of her Jewish faith in violation of Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-2. Adelman-Reyes also alleged that the dean of the University's School of Education tortiously interfered with her prospective employment at the University by writing a negative tenure recommendation letter. The district court granted summary judgment for the defendants. Adelman-Reyes appeals, and we affirm.
* * *
As we have noted in affirming summary judgment on Adelman-Reyes's discrimination claim, tenure decisions "necessarily rely on subjective judgments about academic potential. Experienced faculty members may well come to different conclusions when confronted with voluminous and nuanced information about a colleague's overall capacity to make a long-term institutional contribution." * * *  Moreover, "winning the esteem of one's colleagues is just an essential part of securing tenure." * * * Gulley's recommendation communicated her subjective * * * opinion about Adelman-Reyes's suitability for tenure; it is worth noting that the University's established tenure process required her to submit it. There is no evidence suggesting Gulley went out of her way to sabotage Adelman-Reyes's career at the University. To the contrary, Gulley previously promoted Adelman-Reyes to a tenure-track teaching position and then recommended her for an associate professor position. Adelman-Reyes has produced no evidence from which a reasonable juror could infer that Gulley was acting recklessly or with a direct intent to injure her. Accordingly, summary judgment dismissing Adelman-Reyes's tortious interference claim was properly granted.

Title VII: pre-employment waiver, background check
An applicant for a police officer's position with the City of Mesa, Arizona, waived her right to assert employment discrimination claims that were predicated on actions taken during the city's investigation of her background, the Ninth Circuit ruled. That appeals court upheld the pre-employment waiver of any discrimination claims related to the background investigation.
Nilsson v. City of Mesa, No. 05-15627 (9th Cir., 9/13/07); 2007 U.S. App. LEXIS 21912; Internet: http://www.ca9.uscourts.gov/ca9/newopinions.nsf/5D57D4DAED10B76588257354007DEA39/$file/0515627.pdf?openelement [enhanced lexis.com version].
Christine Nilsson applied to be a police officer, and one requirement of the process was that she had to waive any right to file a discrimination claim relating to investigation of her background.
This statement of the facts by the appellate explains the situation [partially edited]:

Nilsson applied for a police officer position with the City of Mesa. In conjunction with her employment application, Nilsson agreed to "waive all [her] legal rights and causes of action to the extent that the Mesa, Arizona, Police Department investigation (for purposes of evaluating [her] suitability or application for employment) . . . violate[d] or infringe[d] upon . . . [her] legal rights and causes of action . . ." In addition, Nilsson:
[A]gree[d] to hold harmless and release from liability under any and all possible causes of legal action the City of Mesa, Arizona Police Department, their officers, agents, and employees for any statements, acts, or omissions in the course of the investigation into [her] background, employment history, health, family, personal habits and reputation.
Officer * * * Dwayne Yunker (Yunker) was assigned to investigate Nilsson's background. After an initial review, Yunker "gave . . . Nilsson the thumbs up," and her employment application was sent to the Mesa Police Department's (Mesa PD) Hiring Board. Yunker continued discussions with Nilsson, however, because he was unable to answer the Hiring Sergeant's questions regarding the conditions under which Nilsson left the Tempe Police Department (Tempe PD), as well as the various legal proceedings in which Nilsson had been involved while employed by the Tempe PD. Nilsson disclosed that she had been involved in an EEOC dispute with the Tempe PD, and that she left the Tempe PD as part of a settlement agreement. In a subsequent discussion, Nilsson explained that she had been involved in civil proceedings in 1983, 1988, 1991, and 1992. Nilsson also revealed that in or around 1990 or 1991 she filed a worker's compensation claim, and that in 1993 she was involved in a labor board proceeding.
The Hiring Board denied Nilsson's application, but did not inform her of its decision. Nilsson learned that her application had been denied from Detective John Newberry (Newberry), a friend of hers at the Mesa PD. Newberry * * * also informed Nilsson that "there could be a possibility [the hiring officials] . . . could change their mind." The Mesa PD subsequently extended a conditional offer of employment to Nilsson, subject to her successfully completing a physical aptitude test, a medical examination, and a psychological evaluation. Nilsson passed the physical aptitude test, as well as the medical examination, but failed the psychological evaluation. Dr. Robin Ford, a clinical psychologist, recommended that Nilsson not be hired, citing among other reasons "[Nilsson's] stubborn, [sic] edginess and impulsivity." Nilsson was ultimately not hired by the Mesa PD.

ADA: obesity, major life activity; no disability
The employer had a valid safe load limit policy that the employee could not comply with because he was unable to lose enough weight.
Greenberg v BellSouth Telecomm, Inc., No. 06-15134 Non-Argument Calendar (11th Cir., 9/10/07); 2007 U.S. App. LEXIS 21670; 20 Fla. L. Weekly Fed. C 1064  : Internet: http://www.ca11.uscourts.gov/opinions/ops/200615134.pdf [enhanced lexis.com version]. 
His ADA claim was denied because he failed to show his impairments substantially limited him in a major life activity.
Rehabilitation Act: ADA analogy, PTSD, dangerous behavior, coworkers; leave, retaliation
Focusing on behavior rather than disability should be the way to avoid liability under the ADA and the Rehabilitation Act, and in this case it was. However, note that his retaliation claim will go to trial.
This case is controlling law in this jurisdiction. Because ADA cases frequently rely on Rehabilitation Act decisions, this is an important decision. Also, it is a strong indicator that the peculiar decision in Gambini v. Total Renal Care, Inc., No. 05-35209 (9th Cir., 11/27/06); 2007 U.S. App. LEXIS 5444;154 Lab. Cas. (CCH) P35,261; 19 Am. Disabilities Cas. (BNA) 1; 12 Wage & Hour Cas. 2d (BNA) 692, most likely will not be followed in our jurisdiction.
Jarvis v Potter, No. 06-4090 (10th Cir., 8/3007); 2007 U.S. App. LEXIS 20789; Internet: http://www.kscourts.org/ca10/cases/2007/08/06-4090.htm [enhanced lexis.com version]. 
Lanny Bart Jarvis, a decorated Vietnam War veteran, suffered from post-traumatic stress disorder (PTSD), but his employment was terminated because of concerns for the danger he posed to coworkers. He was easily startled, jumpy, combatively defensive, and on one occasion inappropriately touched a female employee. This opinion sets forth an extensive history of such events.
Judge Hartz' appellate opinion concludes [partially edited]:

We AFFIRM the district court's grant of summary judgment on Mr. Jarvis's discrimination claim and his retaliation * * * claims based on failure to transmit Mr. Palmer's statement to the investigator and on his placement on administrative leave. But we REVERSE the judgment as to his claims that the Postal Service retaliated against him by (1) denying him pay or access to his accrued leave while he was on administrative leave, and (2) terminating him rather than allowing him to take disability retirement; on those claims we REMAND for further proceedings.

Union: pre-hire agreement; contract renewal, binding contract; timing of notice; arbitration
A pre-hire agreement is allowed by Section 8(f) of the National Labor Relations Act, which means that a union and an employer in the construction industry may enter into an agreement covering wages, conditions of employment and methods of hiring prior to hiring any employees without committing an unfair labor practice.
At issue was whether the employer's notice of refusal to renegotiate the pre-hire agreement was timely and effective. It was not.
This case is controlling law in our jurisdiction.
Sheet Metal Workers' Int'l Assn v McElroy's, Inc., No. 06-3189 (10th Cir., 8/29/07); 2007 U.S. App. LEXIS 20627 [enhanced lexis.com version].
After affirmation of the independent National Joint Adjustment Board (NJAB) arbitrator's ruling in favor of the union, affirmation by the NJAB, affirmation by the federal district trial court, our 10th Circuit court of appeals also affirmed because the employer's notice was late, coming after the union had served notice of intent to renew the pre-hire agreement:
Here, the district court was correct to enforce the NJAB's order directing the parties to negotiate new agreement. The Union served McElroy's with notice of reopening more than ninety days prior to expiration of the agreement; negotiations became "deadlocked" when McElroy's refused to negotiate; and the Union submitted the case to arbitration pursuant to Article X, Section 8 prior to expiration of the agreement.
Stated simply, this opinion means that contract provisions will be enforced, in this case the agreement to renegotiate the pre-hire agreement.
Union: coercion, construction project owners, union-only project labor agreements, permit extortion, environmental projects, unfair labor practice (ULP)
Involved in this case is pressure on construction project owners when they start to apply for required regulatory permits and approval for projects. Over the years building trades unions would oppose the project in governmental hearings, especially the environmental and zoning aspects. As practical matter, this slows the project and the tendency is then that owners of the projects bend under this pressure and accept less than favorable union contract terms in order to progress to completion.
Glens Falls Building and Construction Trades Council (Indeck Energy Services, Inc.), 350 NLRB No. 42 (2007) [enhanced lexis.com version].
These kinds of cases depend on their particular facts as to whether the project owner is is engaged in the construction industry as defined by Section 8(e) of the National Labor Relations Act.
Benefits: deductions allowed, group plan over and above wages
Deductions from employee paychecks are usually restricted by state employment law statutes. However, a supplementary compensation rewarding employees, over and above their regular wages, for their collective efforts producing a positive financial result for their employer has some attractive aspects to consider. One observation about these kinds of plans is that they may draw allegations that they discourage reporting such problems as work injuries, discrimination and/or harassment, etc.; as always, whether that is true is another matter. 
See NMSA § 50-4-1 through 31 for our jurisdiction's basic state statutes, among other laws; Internet: http://www.conwaygreene.com/nmsu/lpext.dll?f=templates&fn=main-h.htm&2.0 
This case is not controlling law in our jurisdiction, but employers interested in incentive plans that involve deductions from paychecks may want to check the details and consult with legal counsel. It is noted that a number for courts in eastern states have reached similar results.
Prachasaisoradej v. Ralphs, No. S128576 (Cal., 8/23/07); 2007 Cal. LEXIS 8909; Internet: http://www.courtinfo.ca.gov/opinions/documents/S128576.PDF [enhanced lexis.com version]. 
This bonus plan was based on target profit and target bonus figures. If actual profits increased in relation to the bonus target profits, the percent of the target bonus paid was increased. Calculations were based on "normal concepts of profitability". Reductions from gross target profits were, among other things:
- workers' compensation claims,
- cash shortages,
- merchandise shortages or shrinkage,
- the costs of non-employee tort claims not caused by the willful or dishonest acts or gross negligence of the employees, and, among to the things,
- costs of goods sold, utilities and the renting of the premises (which are typical deductions from gross profits).
Though the opinion is not as clear as attorneys might prefer, apparently the major factor persuading the majority of the justices was that the bonus was supplemental and not earned by any individual employee's efforts, and thus not actually a wage.
Attorney-client privilege: discovery, investigation, retaliation, hostile work environment
Attorneys' attention is invited to this civil procedure discovery case: Gingrich v. Sandia Corporation, 2007-NMCA-101; Certiorari denied, No. 30,527, July 30, 2007 [enhanced lexis.com version].
Detailed legal case not briefed because of its intricate and extensive complexity relating to civil litigation procedural rules primarily of interest to litigators.
Title VII: English language requirement; direct evidence of discrimination
Requiring that English be spoken in the workplace can expose employers to claims of discrimination based on national origin unless there is a valid business purpose that English be spoken in matters of safety, health, quality control, process-related matters, etc. This is a complicated case involving factual issues, timing, and other specific factors. Basically, trial of this direct discrimination claim will revolve around those factors.
This case is controlling law in our jurisdiction. If the issue of an English-only language policy is critical to your company or clients, then you should read the entire decision for all of the intricate details, twists and turns that cannot accurately be represented in a brief.
Nguyen v. Gambro BCT, Inc., No. 05-1422 (10th Cir., 6/20/07); 2007 U.S. App. LEXIS 14956;
Internet: http://www.kscourts.org/CA10/cases/2007/06/05-1422.htm [enhanced lexis.com version].
Gambro manufactures medical devices for blood collection and processing, and it requires assemblers to have (1) either a high school diploma or a recognized equivalent and (2) also to be fluent in reading and writing English. Despite those requirements, it hired Dung Nguyen, a Vietnamese woman. After she was hired the company developed and implemented guidelines for use of English in the workplace for all matters related to process in order to ensure high quality standards and team unity. Nguyen worked for Gambro for almost three years, and for her first two years received positive performance evaluations. Trouble arose in her third year for inappropriately playing around with male coworkers, and she was sent home early that day. A second incident a few months later involved an allegation that she had spoken disrespectfully about a coworker in Vietnamese to another coworker. From that point on, the matter of conversations in Vietnamese became the subject of this claim, as well as her employment status, adverse employment actions, and the timing of all of that. Ultimately, she was fired.
She claimed discrimination based on race, color, national origin, sex and retaliation. Summary judgment was granted in favor of the employer in all issues. The appellate court affirmed summary judgment on her retaliation claim, but allowed her to proceed to trial on her claim of direct discrimination.
As to the proof of direct discrimination, the elements will be:
1) was Dung Nguyen in a protected class, 
2) was she qualified for her job,
3) was she fired, and 
4) was the position still open [i.e., not eliminated] after her employment was terminated?
She will not need to show that she was replaced or treated any differently than any other person not in a protected class who was similarly situated. Clearly she is in at least one of the protected classes, performance evaluation seemed to indicate she was qualified for her job, she was fired, and the position was open after she was fired.
Gambro faces the issue that its reason for firing her was a pretext, i.e., had she breached confidentiality restrictions on employment actions by talking about them to a coworker? This is the point at which the testimony about conversations, timing, and other matters will be critical to the outcome of the case.
Title VII: sexual harassment, retaliation, adverse employment action
The NM Scorpions hockey team threatened to publicize rumors of a former female employee's sexual activities, paid no regard to the truth of those rumors, and opposed her application for unemployment benefits. The trial court ruled in favor of the employer on all counts. The appellate court agreed with the trial court on all but the retaliation claim, finding that there were adverse employment actions upon which the employee might be able to recover.
This case is controlling law in our jurisdiction, and it is important to note because it is this jurisdiction's first consideration and application of Burlington Northern & Santa Fe Railway Company v. White retaliation case.
Williams v. W.D. Sports, N.M., Inc., No. 05-2127 (10th Cir., 8/7/07); 2007 U.S. App. LEXIS 18721; Internet: http://www.kscourts.org/ca10/cases/2007/08/05-2127.htm [enhanced lexis.com version].
The appellate court summarized the case [partially edited]:

Several female former employees of the New Mexico Scorpions, a minor league hockey team, filed suit against the team and various of its managers, alleging that they engaged in sexual harassment and other conduct proscribed by Title VII and state law. After a 10-day trial, a jury found for defendants on all counts. In this appeal, plaintiffs direct us to no fewer than thirty rulings they argue were mistaken and require reversal. We find one such argument meritorious. After the district court's decision, and during the pendency of this appeal, the Supreme Court issued Burlington Northern & Santa Fe Railway Company v. White, ____ U.S. ____, 126 S. Ct. 2405, 165 L. Ed. 2d 345 (2006), setting forth * * * a new rubric for analyzing Title VII retaliation cases. In White, the Court held that an employee subjected to employer conduct, whether inside or outside the workplace, that well might dissuade an objectively reasonable worker from making or supporting a charge of discrimination suffers a sufficiently adverse action to state a claim under Title VII. Because a reasonable jury could find that the employer in this case took such an action against one of the plaintiffs before us, Rosann Williams, we reverse and remand her retaliation claim for trial. On all remaining scores, we affirm the judgment of the district court.

Title VII: religion, national origin, pervasive hostile work environment mental anguish
Religious harassment claims have risen in recent years, and in this case the employee is entitled to a jury trial
E.E.O.C. v. WC&M Enterprises, Inc., No. 05-21090 (5th Cir., 8/10/07); 
2007 U.S. App. LEXIS 19105; Internet: http://www.ca5.uscourts.gov/opinions/pub/05/05-21090-CV0.wpd.pdf [enhanced lexis.com version]. 
Harassment: These were the hostile actions [partially edited]:

Rafiq began having problems with harassment at Streater-Smith immediately following the September 11, 2001 terrorist attacks. When Rafiq arrived at work for his afternoon shift on that day, a number of his co-workers * * * and managers, including Matthew Kiene (a co-worker), Kevin Argabrite (a finance manager), Jerry Swigart (Rafiq's direct supervisor), and Richard Burgoon (the general manager of the dealership), were watching television coverage of the attacks. Upon seeing Rafiq, Kiene called out, "Hey, there's Mohommed," and Argabrite said, "Where have you been?", in a mocking way, at which point everyone began to laugh. Rafiq inferred from these comments "that [his] supervisors and colleagues were implying that [he] had participated in some way in the terrorist attacks against the United States."
After the United States took military action against Afghanistan later in 2001, Kiene and Argabrite began calling Rafiq "Taliban" whenever they saw him (i.e., multiple times per day). In addition, Rafiq's manager, Swigart, also called Rafiq "Taliban" on four or five occasions. Rafiq repeatedly asked Kiene and Argabrite to stop calling him "Taliban," to no avail. He also complained a number of times to Swigart and Burgoon without any real success.
Kiene and Argabrite also allegedly ridiculed and harassed Rafiq in other ways. For example, Kiene asked Rafiq, "Why don't you just go back where you came from since * * * you believe what you believe?" Kiene and Argabrite mocked Rafiq's religious dietary restrictions and his need to pray during the workday. They also often referred to Rafiq as an "Arab," even though Rafiq told them on numerous occasions that he was from India. In addition, Argabrite once played a "Taliban" joke over a speaker on the sales floor. According to Rafiq, this harassment continued through the end of his employment.
On October 16, 2002, Rafiq got into a dispute with his manager, Swigart, after Swigart told him that it was mandatory for all employees to attend a United Way meeting. When Rafiq questioned what, if any, connection there was between the United Way and his job, Swigart said, "This is America. That's the way things work over here. This is not the Islamic country where you come from." After the confrontation, Swigart issued Rafiq a written warning, which stated that Rafiq "was acting like a Muslim extremist" and that he could not work with Rafiq because of his "militant stance."
On October 26, 2002, Argabrite "banged" on the partition separating Rafiq's office space from the sales floor, and said to Rafiq, "Got you." According to Rafiq, Argabrite allegedly did this every * * * time he walked by Rafiq's office in order to startle him. This time, however, Rafiq responded by banging on the partition himself and saying, "Don't do that." Argabrite then allegedly got in Rafiq's face and told Rafiq that he was a manager, so Rafiq could not tell him what to do. Rafiq later complained to Burgoon about Argabrite's continual harassment. Two days later, Rafiq was fired from Streater-Smith.

Mental anguish: The type of mental anguish involved in a federal hostile work environment claim is different from what may be defined under state law.

In the instant case, Rafiq testified at his deposition that the alleged harassment caused problems with his family life that led him to seek counseling from several mosques, that he had difficulty sleeping, lost 30 pounds, and suffered gastrointestinal problems. Although Rafiq equivocated about whether his gastrointestinal problems were attributable to the harassment, the record evidence is sufficient to show that the harassment caused some discernible injury to his mental state even when those symptoms are not considered. Accordingly, the district court erred in concluding that the EEOC could not recover for any mental anguish that Rafiq suffered.

Title VII: racial discrimination, plagiarism, retaliation, reprisal
Plagiarism in his application, not racial discrimination, was the reason for the community college employer (1) refusing to select the employee for president of the college and (2) for demoting him to a position with paying a significantly lower salary.
Gilbert v Des Moines Area Community College, No. 06-3021 (8thCir, August 8, 2007); 2007 U.S. App. LEXIS 18755; Internet: http://www.ca8.uscourts.gov/opndir/07/08/063021P.pdf
Discovered in the application of Fred Gilbert were statements found to have been copied almost word for word from two separate textbooks, which Gilbert admitted, but  stated that (1) he had hired a consultant to assist him in completing his application, (2) the consultant prepared the essay answers for Gilbert and apparently committed the act of plagiarism, and (3) he was unaware any plagiarism had occurred.
The appellate court ruled that:

Based on the results of DMACC's investigation, the DMACC Board of Directors voted to terminate Gilbert's contract as Urban Campus Provost on the ground "Dr. Gilbert's application for President of DMACC contained substantial acts of plagiarism and acts of misrepresentation." The decision to remove Gilbert from academic administrative employment was influenced largely by DMACC's consideration of Gilbert's academic governance duties, which included administering academic programs and determining sanctions for academic misconduct. In President Denson's words, "plagiarism is a serious matter in academia," and DMACC "did not want Dr. Gilbert in a position where [Gilbert was] judging students for plagiarism when he has been involved in plagiarism." DMACC offered Gilbert a new position as a grants specialist, which carried a significant reduction in salary.

ADA: violent behavior, standards of performance, adverse employment action, no retaliation, corrective action, no inconsistent treatment no comparable seriousness; no pretext; issue preclusion
A teacher who had twice injured her head and suffered from anger outbursts and irritability was fired for unprofessional behavior that disqualified her for the job. Her argument that her verbal outburst were symptomatic of her disability was rejected by the appellate court. Note that this appellate circuit did not follow the reasoning of Gambini v. Total Renal Care, Inc., No. 05-35209 (9th Cir., 11/27/06); 2007 U.S. App. LEXIS 5444;154 Lab. Cas. (CCH) P35,261; 19 Am. Disabilities Cas. (BNA) 1; 12 Wage & Hour Cas. 2d (BNA) 692, which has been viewed by many as aberrant [enhanced lexis.com version].
Though not expressly dealt with in the opinion, it seems there might have been a question of how well past corrective actions were documented, if at all.
This case is not controlling law in our jurisdiction, but its point of termination based on behavior rather than disability reinforces the importance of that difference in an adverse employment action. For attorneys, the matter of issue preclusion (collateral estoppel) may be of interest.
Macy  v. Hopkins County School Board of Education, No. 06-5722, 484 F.3d 357 (6th Cir., 4/12/07);  2007 U.S. App. LEXIS 8382; 154 Lab. Cas. (CCH) P60,392; 19 Am. Disabilities Cas. (BNA) 271; Internet: http://www.ca6.uscourts.gov/opinions.pdf/07a0133p-06.pdf [enhanced lexis.com version].
Sharon Macy's closed head injuries in 1987 and 1996 resulted in numerous problems, including anger outbursts and irritability with others. The school board developed an individualized accommodation plan for her. Over time she had numerous problems with standards of performance such as tardiness, outbursts, inappropriate conduct, etc. She had claimed inconsistent treatment, and while that matter was pending an incident occurred in which she contended she had found a group of boys playing unsupervised basketball, took them into the school and lectured them on the dangers of that, and warned them that they could have been seriously injured or killed. The boys claimed that she had threatened to kill them.
An investigation was ordered by the school superintendent, and 31 previous incidents of inappropriate conduct were revealed. Macy was terminated. She lost in an administrative tribunal and all judicial appeals.
Criminal charges resulted form the basketball incident, she was found guilty and also lost in the appellate courts. EEOC dismissed her claims.
The Sixth Circuit Court of Appeals ultimately wound up with the case, and it too rejected her claims. On its own initiative, that court raised the theory of issue preclusion, which means that a party is precluded from litigating an issue that has previously been litigated and decided [i.e., enough is enough]. Thus, Macy was barred from arguing that there was no factual basis for the allegation by the board that she threatened and disparaged students.
Her claim of inconsistent treatment was also rejected by this appellate court because she could not demonstrate instances of substantially similar conduct involving a non-disabled employee who was not terminated.
Union: objection to fees unrelated to collective bargaining activities, union procedure, Free Speech, First Amendment
Public sector employees who are part of a union bargaining unit, but who are not union members, are required to pay their fair share of gains from union collective bargaining activities. Conflicts arise over how to calculate that fair share and the nature and extent of objections, and typically the union is obligated to provide accurate accounting.
This case is not controlling law in our jurisdiction, but it may have persuasive value here. 
Seidemann v. Bowen, No. 05-6773 (2nd Cir., 8/1/07) [enhanced lexis.com version].
The appellate court ruled that it was a violation of professor Seidemann's First Amendment right of free speech to require him to file annual objections for agency fees and to require him to specifically state what percentages of the disputed fees he found unreasonable.
ADEA: statutory claims, arbitration agreement unenforceable
A clause in a collective bargaining contract waiving the rights of an employee to pursue statutory discrimination claims in court was held to be unenforceable.
This is not controlling law in our jurisdiction, but it could persuasive authority here.
Pyett v. Penn Bldg Co., Nos. 06-3047-cv(L), 06-3106-cv(CON) (2nd Cir., 8/1/07); Internet: http://www.ca2.uscourts.gov:8080/isysnative/RDpcT3BpbnNcT1BOXDA2LTMwNDctY3Zfb3BuLnBkZg==/06-3047-cv_opn.pdf [enhanced lexis.com version].
No brief is provided because the opinion is about the length of the description above.
FMLA: light duty pay
Returning to work on light-duty status after a torn rotator cuff injury, the employee was held not entitled to be paid the same pay as her regular job.
This is not controlling law in our jurisdiction, but it is helpful reasoning.
Hendricks v. Compass Group, USA, No. 06-3637 (7th Cir., 8/6/07); 2007 U.S. App. LEXIS 18606; 154 LC  35,322 [CCH] [enhanced lexis.com version]. 
Susan D. Hendricks worked as a utility driver when she sustained a workers' compensation injury to her rotator cuff (shoulder area). A week later she returned to work at light duty on workers' compensation benefits pay, a difference of $3.23/hr. She sought payment of the differential under the FMLA.
The district court granted her employer's motion for summary judgment on the grounds that FMLA leave is unpaid leave and that the collective bargaining agreement (CBA) did not entitle Hendricks to payment of the wage rate differential. The appellate court agreed and affirmed the judgment of the trial court:

The FMLA does not provide for paid leave nor does it dictate the wage rate for an employee to receive while on light duty under a workers' compensation plan. Light duty also is not covered by Compass Group's CBA. Accordingly, we AFFIRM the district court's grant of summary judgment to Compass Group.

Title VII: retaliation; close relation in time
Timing is critical in retaliation cases.
This case is not controlling law in our jurisdiction, but the reasoning is sound and might be persuasive here.
Pantoja v. American NTN Bearing Manufacturing Corporation, No. 06-1252 (7th Cir., 8/6/07); 2007 U.S. App. LEXIS 18611[enhanced lexis.com version].
Juan Pantoja claimed that disciplinary warnings were retaliation or reprisal for filing a racial discrimination claim, and the appellate court agreed he was entitled to a jury trial because a reasonable juror could infer from the relevant facts that there was a causal connection between the employer' discipline and the discovery by the employee's supervisor that the employee had filed an EEOC claim.
Title VII: religion, pharmacist, contraceptive, accommodation, undue hardship, adverse employment action; summary judgment
Note the ADA factors imported into this Title VII case. This is becoming quite common in both federal and state cases.
This case is not controlling law in our jurisdiction, but the reasoning might be persuasive here.
Vandersand v Wal-Mart Stores, Inc., 2007 U.S. Dist. LEXIS 55250 (C.D.IL, 7/31/07) [enhanced lexis.com version].
This Wal-Mart pharmacist was put on unpaid leave for refusing to dispense emergency contraceptives was found to have a claim that should be heard by a jury to determine if there were reasonable accommodations that could be made for his religious beliefs that would not impose an undue hardship on the employer. Summary judgment for the employer was denied.
ADA: reasonable accommodation
The employer accommodated the employee more than once over the years, and ultimately he refused a reasonable accommodation and refused to suggest a reasonable one. The appellate court found the employer was continuing to provide reasonable accommodation, that the employee was being unreasonable, and that he caused a breakdown in communication in the required ADA interactive process by not supplying the employer with information sufficient to enable it to attempt to accommodate him. The interactive accommodation process has been law for many years, and this case demonstrates that it applies to employees as much as to employers. 
This is not controlling law in our jurisdiction, but its reasoning could be persuasive here.
Whelan v. Teledyne Metalworking Products, No. 06-1460 (3rd Cir., 3/15/07); 2007 U.S. App. LEXIS 6268; 19 Am. Disabilities Cas. (BNA) 116 [enhanced lexis.com version]
Edward J. Whelan had worked for Teledyne Metalworking Products for many years. In 1993 he informed his employer that he had a degenerative eye disease; he requested and was given a transfer to an outside sales job. In 1995 he told his employer that his vision had worsened to the extent that he could no longer perform the outside sales position, and he was permitted to work from his home in Pittsburgh as a marketing manager.
Financial problems forced Teledyne to consolidate its operations in Grant, Alabama, including its marketing department. Whelan was informed that he would be required to transfer and asked him for information about the accommodations he would need to perform his essential job functions. He repeatedly proposed only one accommodation - that Teledyne permit him to continue working out of his home in Pittsburgh, and ultimately he was fired.
On his ADA claim, the jury found in favor of the employer, and the appellate court found that verdict was supported by substantial evidence, noting that an employee who insists on a single accommodation and who is responsible for the breakdown in communication in the interactive accommodation process is not entitled to recover on his ADA claim.
Title VII: religion; pretext; nominal damages, $1, attorney fees and costs
Claims for religious discrimination have risen and held steady. 
This case is not controlling law in our jurisdiction, but it is a useful illustration of an interesting aspect of the problem.
Ollis v. HearthStone Homes, Inc., No. 06-2852 (8th Cir., 7/27/07); 2007 U.S. App. LEXIS 17895; 89 EPD 42,905; Internet: http://www.ca8.uscourts.gov/opndir/07/07/062852P.pdf [enhanced lexis.com version].
Doyle Ollis, Jr., presented enough evidence for his case to be heard by a jury: fired for complaining of mandatory sessions of "Mind Body Energy" emphasizing such things as which spirituality, reincarnation and "leaving behind all experiences from past lives".
He was discharged on a claim of sexual harassment that was found by the appellate court to be a pretext for terminating his employment.
Equal Pay Act: sufficient evidence
This case is not controlling law in our jurisdiction, but it can provide guidance to the nature and extent of evidence required to support a claim under the EPA
Brown v. Fred's Inc., Nos. 06-2503/06-2791 (8th Cir., 7/23/07); 2007 U.S. App. LEXIS 17433, 89 EPD 42,900; Internet: http://www.ca8.uscourts.gov/opndir/07/07/062503P.pdf [enhanced lexis.com version]
The jury verdict was affirmed by the appellate court on the ground that a reasonable juror could have found that Donna Brown's employer failed to prove the salary differences between the manager and her male counterparts were based on a factor other than gender.
ADEA: double damages affirmed; willful
Willful or intentional discrimination can be costly.
This is not controlling law in our jurisdiction, but it was an expensive lesson for this employer.
Kight v. Auto Zone, Inc., No. 06-3509 (8th Cir., 7/23/07); 2007 U.S. App. LEXIS 17432; 89 EPD 42,904) [enhanced lexis.com version].
Roger Kight, 51, claimed age discrimination, and his award of double damages was affirmed because sufficient evidence supported it, and the jury instructions on willfulness were appropriate.
Title VII: punitive damages inappropriate, unclear situation, good faith action by employer.
The Eighth Circuit Court of Appeals held that it made no sense to let the jury consider the issue of punitive or exemplary damages and award them in this case where the employer had attempted in good faith to comply with the law. As you will recall, the purpose of punitive or exemplary is to punish or make an example of a defendant who has acted intentionally or recklessly (i.e., in bad faith), which would not be that case of an employer who had acted in good faith.
This is not controlling law in our jurisdiction, but the appellate court's reasoning and handling of the fact are persuasive.
Dominic v. DeVilbiss Air Power Co., No. 06-3236 (8th Cir., 7/20/07); 2007 U.S. App. LEXIS 17241 [enhanced lexis.com version]. 
Factually, this case was difficult because it required careful investigation into the credibility of those employees involved. Four investigations, one led by outside counsel, found no substantiation of the harassment and retaliation claims.
Downsizing made separating the parties impossible, though t too preventive action that included a warning to the alleged perpetrator, monitored communications between the parties, and conducted harassment prevention training for all salaried employees. 
ADA: reasonable accommodation, essential function, disability-related tardiness, wheelchair, new no-fault punctuality policy, strictness
"Reasonable" is a key word in this case, as is "essential". Though courts are reluctant to second-guess employers, in cases such of this involving inflexibility or lack of common sense, the courts will allow a jury to decide. This is a good case to read all the way through to see how inflexible management was shooting itself in the foot - and probably the wallet.
This case is not controlling law in our jurisdiction, but it contains a valuable review of the law, a great degree of common sense, and almost a parody of a company going wrong in a manner the could be an episode in The Office television series.
Holly v. Clairson Industries, L.L.C., No. 06-13365 (11th Cir., 7/19/07); 2007 U.S. App. LEXIS 17151; Internet: http://www.ca11.uscourts.gov/opinions/ops/200613365.pdf
Tommy Holly had an excellent work record for seventeen years. Confined to a wheelchair after a motorcycle accident, he still managed to be a model employee who not only did his job, but often on his own initiative did more that was required.
Late in his career with Clairson, apparently tardiness and absenteeism became a matter of pressing importance for the company. For the purposes of this case, the plant primarily operated as an assembly line production facility. However, after items came off of the assembly line they then went to the finishing operation in which Holly worked. Significant to this case is that strict needs of the assembly process were different from those of the finishing process, and it was new management's failure to recognize that difference that caused it to be in court, and ultimately to find the case going to a jury to decide what was reasonable and essential relating to Tommy Holly.
Assembly line production requires workers to be on time, in place, and functioning as a cohesive, efficient unit. Not so for the finishing process, and the appellate court spent a great amount of time and words making that point.
Holly's problem with clocking in within the narrow time span allowed by the company with its new no-fault tardiness policy and new high tech recording device was that he often had trouble gaining access to it: tables or materials stacked close to it, fighting the crowds waiting to clocking, etc. These problems were related to being wheelchair-bound. Further, the court noted that in Holly's case, what was at issues often involved only a minute or two. As an excellent, skilled, motivated employee his supervisor and manager had no problem with his slight and occasional tardiness because he made up time during the day. Their testimony also pointed out that the finishing process was unlike the highly integrated assemble line process. Over the years preceding the new no-fault policy things had worked out very well for the employer and the employee.
The employer argued that tardiness costs the company money because of forced idleness and lost productivity, though it never demonstrated that was the case on the far more flexible finishing process [and the company may have a very difficult time proving that to a jury].
Title VII: adverse employment action, trivial harms exception, retaliation, implications for Burlington N. & Santa Fe Ry. Co. v. White type claims
When the Burlington N. & Santa Fe Ry. Co. v. White decision was published there was concern about it affect on taking necessary corrective action or adverse employment action with problem employees. The White case discussed the defense of the trivial harm exception in discrimination cases.
This case is not controlling law in our jurisdiction. It is the first one since White dealing with the issue of trivial harm, and thus may be valuable in determining the nature and extent of what can be done with an employee failing to meet performance standards. A trial level decision carries less weight than an appellate level decision, so proceed carefully. Read it carefully and discuss it with experienced and competent human resources professionals and legal counsel.
Devin v. Schwan's Home Service, Inc., No. 06-3551 (8th Cir., 7/6/07); 2007 U.S. App. LEXIS 16017; 100 Fair Empl. Prac. Cas. (BNA) 1713; Internet: http://www.ca8.uscourts.gov/opndir/07/07/063551P.pdf [enhanced lexis.com version]. 
Schwan's Home Service, Inc. is a frozen/refrigerated food delivery company, and Jessica T. Devin was a delivery route driver.
She complained several times of sexual harassment and other discrimination, of stated reluctance by the employer to discuss past harassment claims, of reprimands by supervisors relating among other things to critical comments about insufficient customer solicitations, and of denial of assistance for sales of questionable value.
Here is what was involved:
1. A written warning that customer solicitations were insufficient - no negative consequences: no pay or benefits lost (in White the employee had been deprived of thirty-seven days of pay).
2. A Route Builder is an assistance program, but denial of it in this instance was found to have been of no practical value.
3. The employer's decision to focus on future work performance and still allow complaints from the employee was not a materially adverse employment action under the White decision.
ADA discrimination, misconduct, behavior, misconduct, lack of knowledge, accommodation, McDonnell Douglas
Misconduct was the reason for termination of employment, not discrimination because of epilepsy. 
This is controlling case law in our jurisdiction.
Ainsworth v. Independent School District No. 3 of Tulsa County, Oklahoma, No. 06-5126 (10th Cir., 4/23/07); 2007 U.S. App. LEXIS 9392; 19 Am. Disabilities Cas. (BNA) 352; Internet: http://www.kscourts.org/ca10/cases/2007/04/06-5126.htm [enhanced lexis.com version].
The decision to fire Ay Ainsworth was based on his inappropriate conduct in a school classroom, and the school official did not know at the time she decided to fire him that he had epilepsy.
It is basic ADA law that without knowledge of a disability, there can be no discrimination.
Title VII: harassment, hostile work environment, severe, pervasive; summary judgment
Litigation eventually came down to just the issue of hostile work environment.
This is controlling case law in our jurisdiction.
EEOC v. PVNF LLC, No. 06-2011, 487 F.3d 790 (10th Cir., 5/14/07); 2007 U.S. App. LEXIS 11276; 100 Fair Empl. Prac. Cas. (BNA) 1043; 89 Empl. Prac. Dec. (CCH) P42,815; Internet: http://www.kscourts.org/ca10/cases/2007/05/06-2011.htm [enhanced lexis.com version].
It is the totality of circumstances that a jury considers in determining if there was a hostile work environment, and this case had an astoundingly pervasive collection of abuse.
Title VII, ADEA: sex, age, inconsistent treatment, disparate treatment; business necessity; sufficient documentation; retaliation
This female bank executive was fired for clear violations of written company policy and for taking money for her own use.
This is controlling case law in our jurisdiction
Timmerman v. U.S. Bank, N.A., 483 F.3d 1106 (10th Cir., 4/27/07); 2007 U.S. App. LEXIS 9583; 89 Empl. Prac. Dec. (CCH) P42,813; Internet: http://www.kscourts.org/ca10/cases/2007/04/06-1185.htm [enhanced lexis.com version]. 
Extensive sufficient documentation proved that the bank had a valid business reason for firing this executive. Her disparate impact and inconsistent treatment claims failed for lack of valid statistical proof and failure to prove her treatment was discriminatory in comparison with other situations.
Her retaliation claim was based on the counterclaim filed by the bank for the money she took from it, and the appellate court affirmed the judgment in favor of the bank.
Title VII: communication, accent, business necessity; discrimination, national origin, comment, direct proof
Comments by the local human resources manager of a national employer were allowed as direct evidence of discrimination against a Hispanic employee who spoke fluent English, but with an accent. The key question is whether the employer's concern was based on a valid business necessity for clear communication or for discriminatory reasons. For example, there might be a difference between brief interactions with customers not used to the accent as compared with regular communications with subordinates who would be accustomed to the accent. One of the aims of Title VII is to break down stereotypes, biases and prejudices.
This is not controlling law in our jurisdiction, but it is a useful example. 
Gold v. FedEx Freight East, Inc. (In re Rodriguez), No. 06-1988, 487 F.3d 1001 (6th Cir., 7/27/07); 2007 U.S. App. LEXIS 15244; 2007 FED App. 0246P (6th Cir.); 100 Fair Empl. Prac. Cas. (BNA) 1475; Internet: http://www.ca6.uscourts.gov/opinions.pdf/07a0246p-06.pdf [enhanced lexis.com version]. 
Jose Antonio Rodriguez sought promotion to a supervisor position, and in that process the local human resources manager commented about her concern over his accent and its affect on his ability to rise in the company, that is, how strong was his accent and did it hamper clear communication? The implication of that comment is that it was held to be possible direct evidence of discrimination based on national origin that would require the employer to demonstrate that it had a legitimate business reason for such a concern.
USERRA: burden of proof
This case states a new and more difficult burden of proof in Uniformed Services Employment and Reemployment Rights matters, one more difficult than McDonnell Douglas. And as a reminder, be sure that if you are basing a corrective action or an adverse employment action on a violation of company policy that:
- the policy is written,
- was distributed and acknowledged,
- the conduct alleged was a violation policy, and
- other employees who have violated the policy have been similarly situated and treated.
This is not controlling law in this jurisdiction, but it is a useful example.
Garcia v. Horizon Lines of Puerto Rico, Inc., No. 06-1082, 473 F.3d 11 (1st Cir., 1/4/07); 2007 U.S. App. LEXIS 114; 181 L.R.R.M. 2097; 153 Lab. Cas. (CCH) P10,775; 88 Empl. Prac. Dec. (CCH) P42,649;
Internet: http://www.ca1.uscourts.gov/cgi-bin/getopn.pl?OPINION=06-1082.01A [enhanced lexis.com version]. 
Carlos Velazquez-Garcia was a shift supervisor and also a Marine Corps reservist. Timing of his firing was critical because coincidentally with his return from duty he accused of violating company policy of conducting personal business.
USERRA prohibits discrimination against employees because of their military service.
The appellate court stated a new test of discrimination based on two factors:
1. An employee must initially show that his military service was a motivating factor in his termination, and
2. The employer must prove that the firing [or other adverse employment action] would have occurred despite the employee's military service.
[Note: This two part test is more difficult than the typical McDonnell Douglas test:
1. An employee must make a threshold showing of discrimination.
2. Next, the employer must show a legitimate, nondiscriminatory reason for taking the action it did.
3. Finally, the burden shifts back to the employee to show that the employer's stated reason was a pretext for discrimination.
The difference is significant because under this new USERRA test the employee doesn't have the burden of showing that the employer's stated reason was a pretext. Rather, the employer now must show that its stated reason wasn't a pretext and the termination would have occurred even if the employee hadn't served in the military.]
FMLA: interaction of paid and unpaid leave policies and federal regulations
This case is not controlling law in our jurisdiction. However, it contains important reasoning.
Repa v. Roadway Express Inc., 477 F.3d 938, (7th Cir., 2007) [enhanced lexis.com version]. 
[Note: Because of the highly technical and specific nature of this case, it will not be briefed and practitioners are encouraged to read the entire decision.]
ADA: attorney fee, no monetary award, order to destroy test results
An employee must gain something of value as a result of discrimination litigation in order for attorney fees to be awarded. The court ordered the employer to destroy psychological test results previously ruled inappropriate under the Americans with Disabilities Act [See the previous case brief of the Karraker case in this database], and that sufficient to qualify for an attorney fee award.
This Seventh Circuit case is not controlling law in our jurisdiction, but its reasoning might be persuasive here.
Karraker v. Rent-A-Center, No. 06-2617 (7th Cir., 7/9/07); 2007 U.S. App. LEXIS 16184 [enhanced lexis.com version]. 
RAC's managerial test included a Multiphasic Personality Inventory (MMPI), which earlier had been held inappropriate under the ADA. Plaintiffs now sued to have the test results destroyed, and, which ultimately was ordered by the court, along with a $1 nominal damages award.
The 1992 United States Supreme Court opinion in Farrar v. Hobby, 506 U.S. 103, had held that $1 In nominal damages was sufficient to support an award of attorney fees:

[A] plaintiff 'prevails' when actual relief on the merits of his claim materially alters the legal relationship between the parties by modifying the defendant's behavior in a way that directly benefits the plaintiff.

In this Karraker case the request for relief was for an injunction mandating the destruction of psychological test results, and the Seventh Circuit Court of Appeals found that to be at least worth $1, and therefore a sifficiennt basis for an award of an attorney fee.
[Note: The case did not implicitly rule on the reasonableness of the award.] 
ADA: reasonable accommodation, wheelchair, interactive process to determine accommodation
Just a reminder of previous case law: when a disability is apparent, the employee need not necessarily request an accommodation, and the process of exploring whether an accommodation is reasonable must be interactive.
Equal Employment Opportunity Commission v. Convergys Customer Management Group, Inc., No. 06-2874, (8th Cir., 7/6/07); 2007 U.S. App. LEXIS 16019; available on the Internet: http://www.ca8.uscourts.gov/opndir/07/07/062874P.pdf [enhanced lexis.com version].  
This case is not controlling law in our jurisdiction, but the reasoning has been applied here. 
FMLA: waiver, court of DOL approval required
This decision from outside of our jurisdiction points of something that we may need to pay attention to: a Department of Labor (DOL) regulation interpreting the Family and Medical Leave Act (FMLA) prohibits employees from waiving FMLA rights, even in a post-dispute settlement, unless a court or the DOL approves the waiver. Discussing it with your employment law attorney would be a good idea.
This Fourth Circuit Court of Appeals case is not controlling law in our jurisdiction.

Taylor v. Progress Energy, No. 04-1525 (4th Cir., 7/3/07); 2007 U.S. App. LEXIS 15846; available on the Internet at: http://pacer.ca4.uscourts.gov/opinion.pdf/041525.P.pdf [enhanced lexis.com version].
DOL regulation §220(d), provides: "Employees cannot waive, nor may employers induce employees to waive, their rights under FMLA." 29 C.F.R. 825.220(d) [annotated lexis.com version].
The Fourth Circuit Court of Appeals held that this regulation means that employees may not waive their FMLA rights without either DOL or court approval. Essentially, its reasoning was that the regulation is clear and, like the FLSA, the FMLA provides certain minimum standards and rights that must be upheld in order not to undermine the intent of Congress.
Title VII: termination: settlement agreement, rehire, legitimate non-discriminatory reason; summary judgment, McDonnell Douglas
Should a termination agreement include a provision declaring the employee ineligible for rehiring? It depends on how that agreement is worded and relied upon, and in part this decision also depended on the trial court procedural rules and the employee's failure to adequately use them.
Lesson: In these situations, be careful what you say and how you say it: relying on the termination settlement prohibiting rehire is okay, but referring to a former discrimination claim or lawsuit would be an error because it could be the basis for the employee of pretext allegation under the McDonnell Douglas discrimination evidentiary rules (see numerous previous case briefs here setting forth those elements of proof). As you will see, the response from the company's corporate office focused on (1) her insufficient sales performance and (2) the terms of her settlement agreement barring her from reemployment - not her prior claim of discrimination.
This case is controlling law in our jurisdiction
Jencks v. Modern Woodmen of America, No. 05-5130, 479 F.3d 1261 (10th Cir, 3/19/07); 2007 U.S. App. LEXIS 6302; 89 Empl. Prac. Dec. (CCH) P42,740; available on the Internet at:
http://www.kscourts.org/ca10/cases/2007/03/05-5130.htm [enhanced lexis.com version].
The appellate court summarized the case [partially edited]:

MWA, an insurance company, employed Jencks in 1990 as a district manager. * * * In 1994, she was terminated from that position and offered a contract as a district representative, a sales agent position. She accepted the demotion. Due to on-going problems with her production, she was terminated from the district representative position but was offered * * * a district agent contract. This, she did not accept. She filed a claim with the EEOC, alleging discriminatory demotion (from district manager to district representative) and discharge (from the district representative position). She then sued MWA, adding claims of sexual harassment, retaliation and racial discrimination. The court granted summary judgment as to all claims relative to Jencks' termination because the district representative position was that of an independent contractor, not an employee. The claim of sexual discrimination in the demotion from district manager to district representative proceeded to trial. Jencks prevailed and the court ordered her reinstated to the district manager position. Jencks and MWA then entered into a Mutual, General, and Complete Release (the "Settlement Agreement") in which, among other things, Jencks waived any entitlement to re-employment or reinstatement with MWA. 
- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - - * * *
As district manager, Jencks was an employee of MWA. However, all other positions involved in this case are independent contractor positions. The parties are careful to distinguish these positions. MWA in particular is very precise in referring to Jencks' relationship with it - both in the past and in this case - as an "affiliation" and not employment.
- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

A few years after her termination MWA made a mass mailing to insurance agents in her area soliciting applications for the position of sales agent. Jencks applied. The state manager and her former supervisor replied that because of her settlement agreement and "history" with the company the ultimate hiring decision would have to be made by the corporate office. Corporate's letter sent to her a few days later stated she wasn't eligible for two reasons: (1) of her insufficient sales results when she previously worked for the company and (2) the terms of her settlement agreement barred her from reemployment.
Jencks sued for discrimination and also claimed retaliation for her prior suit against the company. MWA contended it was not retaliating, but rather was enforcing its rights under the termination settlement agreement.
The summary judgment granted in favor of the employer by the trial court was affirmed. One reason was that the employee had failed to adequately respond to the employer's motion for summary judgment.
Union, Public sector: agency-shop agreements
An "agency-shop" agreement requires a union to obtain permission from those paying union agency fees before using their money for political purposes. Nonunion employees pay fees to a union whose collective bargaining activities have gained benefits for a group of employees. How much nonunion employees members pay in comparison to union members depends on a "fair share" accounting formula that estimates how much of a union's activities resulted in employment benefits and how much of its activities were for other purposes, such as politics, ideology, etc. Refer to these cases previously briefed in this database:

A "fair-share" fee is charged by unions on non-union members for the proportionate share of the cost of negotiating and administering the collective bargaining agreement and adjusting grievances and disputes of bargaining unit employees. Essentially, it is the charge assessed on non-union employees for the benefits they obtain from the union's efforts on wages and terms of employment. Wessel v. City of Albuquerque, CIV 00-0065 LH/KBM (D.N.M. Mem. Op., July 27, 2004); Harrington v. City of Albuquerque, CIV 01-0531 LH/WDS (D.N.M. Mem. Op., July 27, 2004).

When public sector employees are involved, First Amendment (free speech) issues arise because individual employees may be forced to contribute money to a union as a condition of their employment.
This case is controlling law in our jurisdiction, and it holds that states do not violate the First Amendment of the United States Constitution by requiring public-sector unions to obtain authorization from nonmember agency fees payers prior to using nonmembers' money for political purposes.
Davenport v. Washington Education Association, Nos. 05-1589, -1657, ____ U.S. ____ (USSC, 6/14/07); 2007 U.S. LEXIS 7722 [enhanced lexis.com version].
In 1992 voters in the state of Washington voted in favor of Initiative 134, a political campaign reform initiative that, among other things, capped political contribution and required annual, written authorization from workers before deducting funds from their paychecks to be used for political purposes. Legislation resulting from that initiative, know as "Section 760", provided in pertinent part that:

A labor organization may not use agency shop fees paid by an individual who is not a member of the organization to make contributions or expenditures to influence an election or to operate a political committee, unless affirmatively authorized by the individual.  (Wash. Rev. Code § 42.17.760)

Extensive litigation followed challenging how nonunion employees could notify the WEA of their request to receive a rebate of union dues deducted from their paychecks for purposes other than for the union's efforts on wages and terms of employment.
The United States Supreme Court held that it was upholding Section 760 only as it applied to public sector unions [thereby leaving open the issue of how private sector unions might be affected]. It ruled that Section 760 did not violate the First Amendment of the United States Constitution, and rejected the WEA's contention that it limited the union's use of money in specifically finding that Section 760 simply is "a condition placed upon the union's extraordinary state entitlement to acquire and spend other people's money." 
Title VII: racial discrimination, prompt remedial action
Recognizing an error and promptly moving to investigate and correct the situation often can save an employer form liability.
This case is not controlling law in our jurisdiction, but it illustrates that courts will recognize reasonable actions by an employer to correct a situation and not find an employer liable for an initially erroneous act.
Fair v. Norris, No. 06-1580, 480 F.3d 865 (8th Cir., 3/27/07); 2007 U.S. App. LEXIS 7059; 100 Fair Empl. Prac. Cas. (BNA) 517; 89 Empl. Prac. Dec. (CCH) P42,752 [enhanced lexis.com version].
Viola Fair, an African-American employee of the Arkansas Department of Correction, applied for a position at an entry-level salary. In the screening process, an ADC employee erroneously denied her points for her college degree because it was considered not to qualify for extra points, and that kept Fair out of the top three applicant positions.
Fair filed an internal grievance based on racial discrimination, and she asked her employer to remedy the problem by hiring her at the maximum pay level, plus retroactive pay and benefits.
The employer's investigation disclosed the error, and after about three weeks met with Fair, explained the error and offered her the position at the entry-level rate of pay retroactive to the date when she would have been hired. Fair rejected that and sued.
Ultimately, the courts found it was not necessary to decide if she had been discriminated against because she had not been rejected from the position [partially edited]:

We need not reach the question of pretext in this case, because Fair was not ultimately rejected for the promotion. Therefore, we find that Fair failed to present a prima facie case of discrimination. See Ross v. Kansas City Power & Light Co., 293 F.3d 1041, 1046 (8th Cir. 2002) (listing the four elements of a prima facie case for the failure to promote under Title VII, one of which is a showing that the plaintiff was rejected for the position she sought). It is true that the ADC initially failed to hire Fair for the position she sought. Had the ADC not taken corrective action and offered Fair the job after reviewing her grievance, she may have been able to present a prima facie case of discrimination. Once the ADC made its subsequent * * * offer of the promotion with retroactive pay and benefits, however, it had no longer rejected Fair for the promotion. The basis for Fair's initial grievance was the ADC's failure to select her for the position; the ADC acted upon this grievance, discovered that it had erroneously rejected her for the promotion, and attempted to right its prior wrong by offering her the position she wanted. Even if there were flaws in the manner in which the ADC handled Fair's grievance, its ultimate decision to offer the promotion to Fair is the kind of extrajudicial corrective action envisioned by Congress when it passed Title VII. See Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, 764, 118 S. Ct. 2257, 141 L. Ed. 2d 633 (1998) (noting "Congress' intention to promote conciliation rather than litigation in the Title VII context").

As for the three weeks period during which the employer was investigating and deciding what to do, that was found to be a minor inconvenience not compensable under the law.
FLSA: health aides and other companions employed by third parties, overtime exemption inapplicable; deference by courts to agency interpretation
A longstanding Department of Labor regulation interpretation was upheld by the United States Supreme Court on the grounds that courts generally defer to an administrative agency's interpretations of its own regulations unless that interpretation is "plainly erroneous or inconsistent with" the regulations in question.
This is controlling law in our jurisdiction.
Long Island Care at Home Ltd. v. Coke, No. 06-593, 551 U.S. 158 (June 11, 2007); http://www.supremecourtus.gov/opinions/06pdf/06-593.pdf [enhanced lexis.com version].
Evelyn Coke was employed by Long Island Care at Home as a "home healthcare attendant" for the elderly. She sued her employer, alleging rights to overtime and minimum wags under the Fair Labor Standards Act (FLSA). The federal district trial court ruled in favor of her employer, holding that she fell under the FLSA's exemption for employees engaged in "companionship services", thereby giving deference to the Department of Labor's (DOL) regulation 29 CFR Section 552.109(a) exempting employees in "companionship services" who are "employed by an employer or agency other than the family or household using their services."
trial court, the U.S. Court of Appeals for the Second Circuit ruled that the regulation unenforceable because it was a misinterpretation of the statute. It declined to give the DOL's regulation any of the judicial deference normally due to administrative regulations because the regulation was under a section titled "Interpretations." Regulations that are interpretive rather than legislative are not entitled to deference. The Court of Appeals also ruled that the regulation was "unpersuasive in the context of the entire statutory and regulatory scheme," and thus not entitled to deference.
However, the United States Supreme Court reversed the appellate court, stating that the DOL's regulation was within the scope of its of rulemaking authority delegated by Congress in the FLSA and that "an agency's interpretation of its own regulations is "controlling" unless 'plainly erroneous or inconsistent with' the regulations being interpreted."
Where an agency rule sets forth important individual rights and duties, where the agency focuses fully and directly upon the issue, where the agency uses full notice-and-comment procedures to promulgate a rule, where the resulting rule falls within the statutory grant of authority, and where the rule itself is reasonable, then a court ordinarily assumes that Congress intended it to defer to the agency's determination.
Title IV, ERISA: merger does not terminate plan, bankruptcy, defined plan,
For those of you practicing in the area of benefits, check this case for the specific details: Beck, Liquidating Trustee of Estates of Crown Vantage, Inc., et al. v. PACE International Union, et al., No. 05-1448, 551 U.S. 96 (6/11/07), 2007 U.S. LEXIS 7716 [enhanced lexis.com version]. 
USERRA: hostile work environment.
Over the years we have seen courts allowing a liability theory from one anti-discrimination act to be applied in another anti-discrimination act. A federal district court in the Kentucky recently allowed the hostile work environment liability theory developed in Title VII, then applied in the ADA, to be applied in USERRA: Steenken v. Campbell County, No. 04-224-DLB, (U.S.E.D, KY, 3/15/07) [enhanced lexis.com version].
Title VII: "reverse" religious discrimination; evidence, McDonnell Douglas burden-shifting test, pretext; summary judgment for employer reversed
Claims of reverse religious discrimination are rare. However, this case held that when there is an issue of fact about whether an employer's reason for an adverse employment was a pretext to cover up discrimination, the employee may present either direct evidence employer's discriminatory motive or indirect evidence that undermines the credibility of the employer's articulated reasons [pretext]:
- Direct evidence stands on its own to prove an alleged fact, such as testimony by a witness about what that witness personally saw or heard or did, e.g., testimony of a witness who says he saw a defendant pointing a gun at a victim during a robbery.
- Indirect evidence of discrimination or retaliation may be proved by the McDonnell Douglas:
   1. An employee must first present a prima facie case [basically legally sufficient] of discrimination.
   2. If the employee does so, the burden then shifts to the employer to produce a legitimate, nondiscriminatory justification for taking the disputed employment action.
   3. If the employer satisfies this burden, the employee then must provide evidence that the employer's proffered reasons are merely a pretext for discrimination.
This case is not controlling law in our jurisdiction, but it illustrates an important evidentiary point that may be available for trial attorneys. Also, it is yet another case demonstrating the need to document objective criteria that were the basis for a promotion, especially when qualifications of competing employees are significantly different.
Noyes v. Kelly Services, No. 04-17050 (9th Cir. May 29, 2007); 2007 U.S. App. LEXIS 12356 [enhanced lexis.com version].
The appellate court stated the facts [partially edited]:

Lynn Noyes alleges that a supervisory employee at her former employer, Kelly Services, Inc. ("Kelly Services"), was a member of a small religious group, the Fellowship of Friends ("Fellowship"), and * * * that he repeatedly favored and promoted other Fellowship members. Noyes claims that she was passed over for a promotion because she does not adhere to the religious beliefs of the Fellowship, and that a Fellowship member was promoted instead. She appeals the district court's order granting summary judgment in favor of Kelly Services on her Title VII disparate treatment claim and dismissing her state law claims for lack of subject matter jurisdiction.

She worked in the computer software and multimedia department from October 1994 until she was laid off in May 2004. In 2001 the position of Software Development Manager opened up and she applied for it. No candidates from outside of the company were considered. The senior manager responsible for filling that position belonged to a religious group called the Fellowship of Friends. Of the several candidates, only one was a member of the Fellowship. The senior manager stated during the screening process that Noyes was not interested in the position, which she stated was false. The employee offered the promotion was a Fellowship member, and the senior manager said he was concerned that it might be considered favoritism. Noyes, an MBA, had worked for the company for six years longer than the employee promoted, and not an MBA, and she pointed out that the senior member had given preferential treatment to the promoted employee, plus paying him a higher salary because of his "lifestyle.
The main issue on appeal was whether to reverse the summary judgment in favor of the employer i.e., did Noyes have sufficient evidence of discrimination to entitle her to a jury trial? Applying the McDonnell Douglas test, the appellate court found that (1) she had established a prima facie case of discrimination, (2) the employer had offered an apparently legitimate, nondiscriminatory justification for taking the disputed employment action. That left the issue of (3) whether the employer's reason was a pretext, and the appellate court found that the summary judgment in favor of the employer should be reversed because the plaintiff had established that there was a material [triable] issue of fact for a jury. Her best evidence was the senior manager's statement that she was not interested in the position, his past favoring of the promoted employee, and the better qualifications of Noyes compared with the man who got the job.
FCRA: Fair Credit Reporting Act, willful violation, intentional or reckless conduct required
For a violation of the Fair Credit Reporting Act to be "willful", the United States Supreme Court has ruled that it must have been committed "knowing and recklessly". This case the controversy was over denial of insurance coverage. In the employment context, the Act would cover checking on credit of employees in the background check process. 
Safeco Insurance Company of America v. Burr, Nos. 06-84 and 06-100 (USSC 6/4/07); 551 U.S. 47, 2007 U.S. LEXIS 6963 [enhanced lexis.com version], decided together with No. 06-100, GEICO General Insurance Co. et al. v. Edo, also on certiorari to the same court
Under the Act:
- if a violation is willful, the damages allowed by statute are:
   - actual damages sustained by the employee,
   - statutory damages ranging from $100 to $1,000,
   - punitive damages, plus
   - attorney fees and court costs.
- if a violation is willful, the damages allowed by statute are:
   - actual damages sustained by the employee,
   - attorney fees and court costs.
[Thus, there is a significant difference in the potential liability and recovery. An action is reckless if it was objectively unreasonable. Essentially then, this distinction amounts to whether the conduct was intentional or negligent.]
FLSA: going and coming, Portal to Portal Pay
When is a worker paid for commuting costs? Under the FLSA, the question is whether an activity is "integral and indispensable part" of the employees' principal work, and to determine that the factors to be considered include whether the activity:
- is required by the employer,
- is necessary for the employee to perform his or her duties, and
- primarily benefits the employer.
Bonilla v. Baker Concrete Construction, No. 06-12515 (11th Cir., 5/30/07); 2007 U.S. App. LEXIS 12431 [enhanced lexis.com version]. 
The court stated these critical facts [partially edited]:

Appellants were construction workers employed by appellee, a subcontractor for the lead contractor Turner-Austin, for the North Terminal project at Miami International Airport ("MIA project") from approximately November 2001 until March 2003.
 * * *
In order to reach their work sites inside the airport, appellants were required to pass through a single security checkpoint to the tarmac and then ride authorized buses or vans to their particular work site. Because FAA regulations prohibit unauthorized vehicles in the secured tarmac area, Turner-Austin provided free buses or vans to transport appellants and other workers from the free employee parking lot to the security gate and on through to each of the separate work sites. Appellants were not required to park at the employee lot, but they were required to enter the facility through the single authorized security entrance and then ride the contractors' authorized vehicles to the various work sites. The security gate was near other public parking lots and a public bus stop; appellants were free to meet the authorized vehicle at the security gate rather than at the employee parking lot several miles away. Riding Turner-Austin's authorized vehicles was the only way for the workers to access the construction sites after passing through the security gate.
The employees did not perform any labor while waiting for or riding the vehicles, either at the beginning or end of each work  [*3]  day. No instructions were given by the supervisors nor were any tools carried on the buses because the tools were kept at the work sites. Appellants signed in at the work site and then received their instructions for the day. At the end of the day, appellants would sign out before boarding the bus to leave the airport through the security gate.
Although appellants claim that appellee or Turner-Austin supervisors did work on the vehicles and at the security gate (head counts and general supervision), appellants do not claim that they had any responsibilities or duties before arriving at their respective sites other than to show their identification at the security gate and carry their personal safety equipment, including safety goggles, a hard hat, and work boots. Appellants point to the contractors' agreement with the airport, the Construction Related Requirements ("CRR"), that requires all employees to display their personal safety equipment as a condition of being transported to the job site. Appellee disputes appellants' claim that there was any evidence that employees were required to carry their personal safety equipment on the bus.
Appellants were not paid by appellee for the * * * time spent riding the buses or vans. There were no allegations that appellee, Turner-Austin, or any representative of appellee ever discussed with appellants whether they would be paid for the time waiting for or riding the authorized buses, nor were there any requests by appellants to be paid for this time.

Based on the three factors applied to these facts, Portal to Portal Pay was denied.
Title VII: statute of limitations, time-barred claim, wage claim, pay discrimination, discriminatory intent, disparate impact
When must an employee make a wage discrimination claim? That depends on the circumstances. Here, the United States Supreme Court held that the employee's wage discrimination claim was limited by the requirement that she file within 180 days of the discriminatory act (300 days in NM and some other states).
Basically, this case favors employers. Because the nature of the discrimination makes the critical difference here, attorneys will need to read the entire case very carefully, and clients should seriously consider having this opinion interpreted for them by their legal counsel. Many hairs are split here, and the legal distinctions may seem elusive, so a great deal of legal expertise will be involved in understanding how one situation may differ from another. 
This case is controlling law in our jurisdiction.
Ledbetter v. The Goodyear Tire & Rubber Company, Inc., No. 05-1074 (USSC, 5/29/07); 550 U.S. 618, 2007 U.S. LEXIS 6295; http://www.supremecourtus.gov/opinions/06pdf/05-1074.pdf [enhanced lexis.com version].
The United States Supreme Court, Justice Alito writing for the majority, quoted the legal issue stated by Lilly M. Ledbetter, the employee claiming gender discrimination [partially edited]:

Whether and under what circumstances a plaintiff may bring an action under Title VII of the Civil Rights Act of 1964 alleging illegal pay discrimination when the disparate pay is received during the statutory limitations period, but is the result of intentionally discriminatory pay decisions that  * * * occurred outside the limitations period.
* * *
Title VII of the Civil Rights Act of 1964 makes it an "unlawful employment practice" to discriminate "against any individual with respect to his compensation . . . because of such individual's . . . sex." 42 U.S.C. § 2000e-2(a)(1). An individual wishing to challenge an employment practice under this provision must first file a charge with the EEOC. § 2000e-5(e)(1). Such a charge must be filed within a specified period (either 180 or 300 days, depending on the State) "after the alleged unlawful employment practice occurred," ibid., and if the employee does not submit a timely EEOC charge, the employee may not challenge that practice in court, § 2000e-5(f)(1).
In addressing the issue * * * whether an EEOC charge was filed on time, we have stressed the need to identify with care the specific employment practice that is at issue. Morgan, 536 U.S., at 110-111, 122 S. Ct. 2061, 153 L. Ed. 2d 106.

Lilly M. Ledbetter was a salaried worker for Goodyear from 1979 to 1998, and during that time salaried employees were granted raises, or denied them, based on how their supervisors evaluated their performance. Lilly apparently did not learn of her initial lower pay status until close to the time she was to leave her employment with Goodyear [and her initial status affected all of her subsequent raises].
Her wage discrimination claim made a number of allegations under various legal theories, two of which were a Title VII pay discrimination claim and an Equal Pay Act claim. In essence, she asserted that during her Goodyear employment that [partially edited]:

. . .employment several supervisors had given her poor evaluations because of her sex, that as a result of these evaluations her pay was not increased as much * * * as it would have been if she had been evaluated fairly, and that these past pay decisions continued to affect the amount of her pay throughout her employment.
* * *
[A] disparate-treatment challenge focuses exclusively on the intent of the employer"). However, Ledbetter does not assert that the relevant Goodyear decisionmakers acted with actual discriminatory intent either when they issued her checks during the EEOC charging period or when they denied her a raise in 1998. Rather, she argues that the paychecks were unlawful because they would have been larger if she had been evaluated in a nondiscriminatory manner prior to the EEOC charging period.

Having framed the issue this way, the majority concluded that her failure to claim discrimination at the time she alleged the discrimination occurred would bar her claim for wages back beyond the 180 day limitation period. The court noted that a disparate-treatment claim requires proof of two elements: (1) an employment practice and a discriminatory intent by the employer.
Ledbetter argued that in Bazemore v. Friday, 478 U.S. 385, 106 S. Ct. 3000, 92 L. Ed. 2d 315 (1986) (per curiam) [means the entire court] [enhanced lexis.com version] would apply to her situation. But Bazemore involved a government agency using a scheme in which employees had originally been segregated into "a white branch" and "a 'Negro branch'" in which the Negroes received less pay. In 1965 the two branches were merged, and after Title VII was amended in 1972 to cover public sector employees, the Negro employees sued on the basis that the pay disparities attributable to the original discriminatory old pay scale persisted and affected their subsequent raises. That discrimination claim was timely made.
Thus,

Bazemore stands for the proposition that an employer violates Title VII and triggers a new EEOC charging period whenever the employer issues paychecks using a discriminatory pay structure. But a new Title VII violation does not occur and a new charging period is not triggered when an employer issues paychecks pursuant to a system that is "facially nondiscriminatory and neutrally applied."

[The term "facially" means that something is in plain, obvious terms, i.e., on its face, either discriminatory or not.]
Justice Alito continued [partially edited]:

Contrary to the dissent's assertion, * * * what Ledbetter alleged was not a single wrong consisting of a succession of acts. Instead, she alleged a series of discrete discriminatory acts * * *  (arguing that payment of each paycheck constituted a separate violation of Title VII), each of which was independently identifiable and actionable, and [the Morgan[case]  is perfectly clear that when an employee alleges "serial violations," i.e., a series of actionable wrongs, a timely EEOC charge must be filed with respect to each discrete alleged violation.

[Note: As you may have concluded by now, this is an intricate case to analyze. However, basically the lesson appears to be that employees must be alert and aware of the terms and conditions of their employment in order to timely assert their rights. Much of this is discussed in the dissent by Justice Ginsburg. Also, this decision may be an example of the kinds of decisions one might anticipate coming from this court, that is, technical and involving close reading and interpretation of former law in a manner perhaps not seen for many years, plus a policy to not decide any more than is necessary to conclude the matter.]
ADA: not regarded as disabled, class of jobs
Merely being unable to perform a specific job is not enough to qualify for ADA coverage; the inability must be for a class of jobs.
This case is controlling law in our jurisdiction.
Equal Employment Opportunity Commission v. Burlington Northern and Santa Fe Railway Company, No. 06-6074 (10th Cir., 11/29/06); 211 Fed. Appx. 682; 2006 U.S. App. LEXIS 29526; 18 Am. Disabilities Cas. (BNA) 1427 [enhanced lexis.com version].
This opinion not sufficiently instructive enough to be briefed.
Title VII: discrimination, disparate treatment, not similarly situated, different degrees of fault, dishonesty valid business reason for firing, retaliation, close timing
Circumstances differed to a legally significant degree to support summary judgment in favor of the employer's firing of a female officer but not the male office in a jail suicide incident.
McGowan v. City of Eufala, No. 04-7083, 472 F.3d 736 (10th Cir., 12/19/96); 2006 U.S. App. LEXIS 31277; 99 Fair Empl. Prac. Cas. (BNA) 747 [enhanced lexis.com version].
Jean McGowan had been with the city since 1983. In 2003 a prisoner committed suicide by hanging himself with his belt while in the jail on her watch. The male officer who arrested the prisoner failed to take his belt. This was a violation of written jail policy. As the jailer on duty, McGowan was to visually inspect the prisoner and his cell to ensure his safety. Both officers were suspended for thirty day and placed on probation. Later the city conducted an investigation over a period of three months, and it discovered that not only had McGowan not only failed to make the required inspections, she had falsified the logs.
A complicating factor was that in 1999 the chief of police had requested McGowan's assistance in an EEOC investigation of a discrimination claim by an African-American officer, and she had refused. She claimed that because of her refusal, the chief and other officers retaliated against her and that her son and his girlfriend were harassed by the department. Additionally, she claimed she had been improperly denied her request to transfer to the day shift despite her seniority. One day after her testimony in the 1999 discrimination case, she was fired [thereby creating an interesting timing issue]. The city's reason for firing her was because of her great amount of culpability in the suicide incident, and her dishonesty about it.
This was sorted out by the appellate court as follows:
Harassment: This was legally insufficient because it was directed at her son and his girlfriend rather than at her.
Termination:
- Causal connection: There was a sufficient adverse employment action to support a discrimination claim. The timing was also a significant factor in showing a possible link between her actions in the 1999 discrimination claim and her firing, and a jury might be able to infer a causal connection based on that.
- Disparate treatment/similarly situated employees: The court found significant differences between McGowan's culpability and that of the arresting officer in the suicide incident: Dawson violated police policy by failing to remove the prisoner's belt and was honest about that omission, whereas McGowan violated state law requiring visual inspections, she was not, plus she was dishonest.
Thus, the appellate court decided that the critical cause for her termination was based on a legitimate and non-discriminatory reason: the suicide occurred on her watch and she was dishonest about it.
Title VII: racial discrimination, hostile work environment, pervasive behavior
One is issue in a hostile work environment discrimination harassment case is whether the behavior was severe or pervasive. Here is a gritty and graphic example.
This case is controlling law in our jurisdiction.
Herrera v. Lufkin Industries, Inc., No. 04-8089, 474 F.3d 657 (10th Cir., 1/4/07); 2007 U.S. App. LEXIS 421; 99 Fair Empl. Prac. Cas. (BNA) 809; 89 Empl. Prac. Dec. (CCH) P42,657  [enhanced lexis.com version].
The appellate court found the following behavior and incidents to demonstrate what is persuasive, and it was the basis of its ruling on that issue [partially edited]:

Herrera presented evidence of several discrete incidents of racial harassment occurring during the four years that Buddy Moore oversaw Lufkin's Casper service center while Herrera worked there. Herrera testified that when he first met Moore, in 1997, Moore refused to shake Herrera's hand. And in 1999, Moore sent Cunningham some candy with a note attached indicating it was "Mexican peanut brittle." Moore directed that Cunningham give this candy to Herrera. Cunningham did so, including Moore's note. Herrera was offended. Herrera sought advice from an attorney about these incidents and complained to Lufkin's human resources attorney, to no avail.
Also in 1999, Moore told Cunningham to have Herrera talk to a certain customer because that customer was Mexican. Cunningham relayed this message to Herrera. On another occasion in 1999, Moore himself told Herrera to go see another customer because that customer "was from San Antonio . . . so he likes Mexicans." In addition, Moore once said directly to Herrera, "Spanish lover, come here."
On yet another occasion, Moore told Cunningham to tell Herrera not to "Mexicanize" Herrera's new company truck. Carolyn Coleman, the Casper service center's * * * secretary, translated "Mexicanize" to mean "lots of chrome, you know, dice hanging off the mirror." Moore also wanted Herrera to remove a cactus from atop the truck's antenna. Moore gave this directive several times in late 2000 and again in early 2001. Cunningham relayed these comments to Herrera.
In addition to these discrete incidents, however, Herrera also asserted evidence of other ongoing harassment occurring during this entire four-year time period. Moore would refer to Herrera as "the Mexican" or "the fucking Mexican" whenever Moore would speak to Herrera's supervisor, Cunningham, and sometimes when Moore spoke to the Casper service center's secretary, Carolyn Coleman, and the warehouse manager, Bill Bryant. This did not happen just once or twice. Rather, there is evidence that Moore made such comments every two to three days. * * * Although Cunningham did not tell Herrera about these comments every time Moore made such references to Herrera, both Cunningham and Coleman did occasionally tell Herrera about them. * * * Further, in light of Moore's racially charged comments, Cunningham specifically warned Herrera to be wary of Moore because he was a bigot.

FMLA: interference, retaliation
Are claims for interference and for retaliation mutually exclusive? An interference claim would seem to be based on conduct prior to FMLA leave in an effort to deny or prevent it, whereas a retaliation claim would seem to be based on conduct afterwards. However, in this case both types of claims were allowed to be asserted. Do note that the employer's timing was uncomfortably close and probably could have been better. In the end, the employer won the case because it proved a solid case of the employee's deficient performance to have been the actual reason for terminating her employment.
This case is controlling law in this jurisdiction.
Campbell v. Gambro Healthcare, Inc., No. 06-3062, 478 F.3d 1282 (10th Cir., 3/9/07); 2007 U.S. App. LEXIS 5545; 154 Lab. Cas. (CCH) P35,262; 89 Empl. Prac. Dec. (CCH) P42,746; 12 Wage & Hour Cas. 2d (BNA) 677. [enhanced lexis.com version]. [Also seethe illustrative (not controlling law) case of Bryant v. Dollar General, No. 07-5006, 538 F.3d 394 (6th Cir., 8/15/08); 2008 U.S. App. LEXIS 17310; 2008 FED App. 0294P (6th Cir.); 156 Lab. Cas. (CCH) P35,467; 91 Empl. Prac. Dec. (CCH) P43,306; 13 Wage & Hour Cas. 2d (BNA) 1697; Internet: http://www.ca6.uscourts.gov/opinions.pdf/08a0294p-06.pdf. [enhanced lexis.com version]]
The appellate court stated [partially edited and reformatted for clarity]:

To establish an interference claim, Campbell must show:
(1) that [s]he was entitled to FMLA leave,
(2) that some adverse action by the employer interfered with her right to take FMLA leave, and
(3) that the employer's action was related to the exercise or attempted exercise of her FMLA rights.
To  make out a prima facie retaliation claim, Campbell must show that:
(1) she engaged in a protected activity;
(2) Gambro took an action that a reasonable employee would have found materially adverse; and (3) there exists a causal connection between the protected activity and the adverse action.
We have characterized the showing required to satisfy the third prong under a retaliation theory to be a showing of bad intent or "retaliatory motive" on the part of the employer. * * * Notably, we interpret retaliation claims under the burden-shifting architecture of McDonnell Douglas Corp. v. Green, whereas the employer bears the burden of proof on the third element of an interference claim once the plaintiff has shown her FMLA leave was interfered with. * * * Due to this difference in where the burden lies with respect to the third element of each theory, it is not unusual for a plaintiff to pursue an interference theory while the defendant argues * * * that the evidence may only be analyzed under a retaliation theory.

Eunice Campbell was a Patient Care Technician (PTC) for Gambro Healthcare, Inc. (Gambro), at its Atchison clinic, a small facility with only five employees that provided end-stage renal dialysis and related services. Campbell cared for patient and also served as the clinic's inventory technician, secretary, and was responsible for maintaining patient charts and data.
When the Atchison clinic began to experience a steady decline in the number of patients, Gambro decided to reduce PCT weekly hours to twenty-four. Though it stayed open, profitability decreased greatly.
Campbell slipped and fell at home, injuring her back and also aggravating it pre-existing degenerative condition. Company policy required employees to notify the employer of anticipated absences, and she missed her next shift. FMLA leave was requested by her for back surgery, which was approved. The clinic's director complained to Gambro's regional director by email that Campbell was unreliable and that her absence had disturbed her vacation.
During Campbell's absence for back surgery other Gambro employees for neighboring clinics covered her inventory and secretarial duties. Major inventory problems were discovered, most notably an inventory discrepancy between the database and the physical stock in the amount of $6,500. Her secretarial performance was similarly bad, particularly the discovery of several thousands sheets of old patent records piled in an office in violation of company policy requiring prompt filing.
Returning to work after her back surgery, she learned that PCT hours had been decreased from 24 to 21, that she had been relieved of her secretarial and inventory duties, and she was served with a corrective action form for not calling in on the day following her injury.
In the district court the trial judge granted Gambro's motion for summary judgment on her interference claim because the adverse employment action came after her FMLA leave ended and she had been reinstated. That left her retaliation claim to be tried.
On appeal, that court disagreed with the trial court because:

To hold otherwise would create a perverse incentive for employers to make the decision to terminate during an employee's FMLA leave, but allow the employee to return for a brief period before terminating her so as to insulate the employer from an interference claim.

So, because Gambro's decision to fire Campbell was based on factors before she returned to work, she was allowed to proceed with her interference claim.
Despite all of this, the appellate ultimately rejected her claim because the decision to terminate was found to have been actually based on Campbell's performance deficiencies. There was no evidence to dispute the decreasing number of patients and the proof of her deficient employment performance.
Disclosures: inquiries from prospective employers, consent, releases, immunity, good faith, qualified immunity, public safety, public policy encouraging full and accurate disclosure, potential liability to third parties for not disclosing danger
How much information a former employer should  disclose in response to an inquiry from a perspective employer is usually a difficult decision to make. Often the response is typically brief: date of start of employment and date of end of employment. What about negative information that ought to be disclosed to in the interest of public safety, such us medical facilities, police matters, etc.? In this case, one healthcare facility inquired of another about the work history of an applicant for a position as physician's assistant. Keep in mind, also, that a third party, such as a patient, may also have an interest in the competence of a healthcare employee and might sue the former employer for failing or refusing to disclose unfavorable or questionable information that might have saved the patient from harm or injury.
This NM court of Appeals case is controlling law in our jurisdiction (the NM Supreme Court reviewed it and decided it need not modify it). This opinion is not as strong as many employers would like it to be, but it goes a long way in declaring a strong public policy in favor disclosure. As much as employers would probably like to have absolute immunity about release of information about former employees, that may never happen in NM based on past cases, the reference immunity statute (1978 NMSA, § 50-12-1), and other precedents that to the effect that one's negligence cannot be protected by a total release from liability. For your information:

§ 50-12-1. Employer immunity from liability for references on former employee 
 When requested to provide a reference on a former or current employee, an employer acting in good faith is immune from liability for comments about the former employee's job performance. The immunity shall not apply when the reference information supplied was knowingly false or deliberately misleading, was rendered with malicious purpose or violated any civil rights of the former employee.

One factor to bear in mind when deciding whether or not to disclose information is potential liability claims from third parties, such as patents in a medical situation, who might be harmed by a former employer failing or refusing to disclose that a former employee may be dangerous or harmful.
DiMarco v. Presbyterian Healthcare Services, Inc., 2007-NMCA-053, cert. denied, No. 30,326, May 2, 2007; http://www.supremecourt.nm.org/opinions/VIEW/07ca-053.html (no published opinion).
Vincent P. DiMarco had worked for Presbyterian Healthcare Services, Inc., (Pres) as a physician's assistant from 1998 to 2000, when he resigned in September. During his application process with Pres, DiMarco signed four forms authorizing release of information about his employment. Three of the releases discharged liability with no limitation, the fourth limited disclosures to those made in good faith. Presbyterian contended the releases allowed unconditional disclosure, but this opinion took the narrow approach that an employer at least is conditionally immune from liability from disclosure as long as it is accurate and made in good faith. "Conditionally" means that if the disclosure is inaccurate and/or made in bad faith, then the employer may be liable for inaccuracies [Note: This means that investigations of allegedly deficient performance need to be through, fair, and accurate.].
When DiMarco applied to Gerald Champion Regional Medical Center (GCRMC), it faxed to Pres the Good faith release form, and the medical staff coordinator confirmed dates of DiMarco's employment but declined to answer specific questions about his performance at Pres [which is the typical response these days]. After DiMarco, his wife, and GCRMC request Pres to provide more information, the regional medical director for Pres completed GCRMC's evaluation form by answering specific questions, and some of the answers reflected negatively on DiMarco's work history. Consequently, DiMarco was not hired, and DiMarco began legal action.
Ultimately, the issue in the case was whether the disclosures were made in good faith. DiMarco contend they were not, and Pres contended they were.
[Note: At this point, it is important to discuss the procedural status of the case. Pres moved for summary judgment, and the trial court granted that motion, i.e., case dismissed without trial. Summary judgment procedure requires a party opposing the motion to sufficiently rebut the evidence of the party moving for summary judgment, and DiMarco failed to do that. If he had succeeded, then the next step would have been trial and even though he might have presented enough evidence to avoid summary judgment, and that is a pretty low standard, the amount of proof to convince a jury that he was right and that Pres was wrong, i.e., had not acted in good faith, might not have been strong enough for him to win. However, the implication of that is that Pres would have additional expense of a full scale trial. This is why investigations of allegedly deficient performance need to be through, fair, and accurate. As a practical matter, if an employer's proof is strong from the very start, the case may never be accepted by an attorney - there are no guarantees, but that is a factor to consider.]
 The opinion points out that conditional or qualified privilege and immunity for disclosures is the law in this state:

{10} We begin by assuming, but not deciding, that Presbyterian's disclosures are protected only if made in good faith and that, accordingly, Presbyterian's privilege is conditional, subject to forfeiture if the privilege is abused. Baker v. Bhajan, 117 N.M. 278, 283, 871 P.2d 374, 379 (1994) ("A conditional or qualified privilege will be lost if it is abused."); Bookout v. Griffin, 97 N.M. 336, 339, 639 P.2d 1190, 1193 (1982) ("[Q]ualified privilege exists where there is a good faith publication in the discharge of a public or private duty."); see, e.g., Williams v. Bd. of County Comm'rs, 1998-NMCA-090,  22, 125 N.M. 445, 963 P.2d 522 (assuming without deciding for purposes of the discussion). At common law, a former employer is conditionally privileged when it provides information about a former employee to another person who has an interest in the subject matter of the information. Gengler, 92 N.M. at 467, 589 P.2d at 1058. In our case, Presbyterian clearly has a conditional privilege-at common law, under the terms of the good faith release, and pursuant to Section 50-12-1. Id. ("When requested to provide a reference on a former or current employee, an employer acting in good faith is immune from liability for comments about the former employee's job performance."). 
{11} DiMarco contends that Presbyterian abused its privilege because Presbyterian lied and distorted the facts regarding DiMarco's work history in order to punish him for speaking out about alleged problems in the management of Presbyterian's emergency room and for filing the first lawsuit. A plaintiff has the burden of proving that a defendant has abused its conditional privilege. See Gengler, 92 N.M. at 468, 589 P.2d at 1059. An employer abuses its privilege if it lacks belief or reasonable grounds for belief in the truth of the information disclosed; if it provides information for an improper use; if it provides information to a person unnecessary for the accomplishment of the purpose; or if it provides information beyond the scope reasonably necessary to accomplish the purpose. See id.

* * *

{15} . . . "[P]ublic policy supports full and accurate disclosure of non-confidential information by employers, and we seek to encourage employers in that direction." Davis, 1999-NMCA-110,  28; see also Robert S. Adler & Ellen R. Peirce, Encouraging Employers to Abandon Their "No Comment" Policies Regarding Job References: A Reform Proposal, 53 Wash. & Lee L. Rev. 1381, 1427 (1996) (stating that the "widespread withholding of critical reference information" affects economic efficiency and presents difficulties in addressing the safety of employers, employees, and the public); Markita D. Cooper, Beyond Name, Rank and Serial Number: "No Comment" Job Reference Policies, Violent Employees and the Need for Disclosure-Shield Legislation, 5 Va. J. Soc. Pol'y & L. 287, 296-97 (1998); Alex B. Long, Note, Addressing the Cloud Over Employee References: A Survey of Recently Enacted State Legislation, 39 Wm. & Mary L. Rev. 177, 194-95 (1997). Moreover, as discussed more fully in paragraph 16, Presbyterian has a duty of care to third parties who could be physically injured by a former employee if information provided in a reference is a negligent misrepresentation of the employee's work history. Davis, 1999-NMCA-110,  21-22. In light of public policy supporting full and accurate disclosure and of the Davis duty imposed on employers, we conclude that DiMarco cannot rely on the differences between his evaluation form and the evaluation forms of other employees to prove Presbyterian did not act in good faith when the disclosures made on DiMarco's evaluation form were truthful. Cf. id.  31 ("[T]he policy gains of imposing a duty not to misrepresent under these limited circumstances outweigh the potential consequences of inhibiting employer disclosure."). 
* * *
{16} . . . This Court concluded in Davis that "employers who do not remain silent . . . owe [a] duty of reasonable care in regard to what they say and how they say it" when there is "a substantial, foreseeable risk of physical harm to third parties by the employee." Id.  13; see also id.  18-19 (stating that the rule of negligent misrepresentation involving physical harm "extends to anyone undertaking to give information to a person who knows or should realize that the safety of the person of others may depend upon the accuracy of the information" (internal quotation marks and citation omitted)). Similarly to police officers, emergency room physicians' assistants serve in sensitive positions; they are accountable for decisions that affect the health of the public.
















