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Executive Summary

Socio-economic research creates intellectual property and is itself based on intellectual property. The rules concerning intellectual property rights should always be kept in mind when conducting any kind of socio-economic research.

These guidelines should enable those concerned with socio-economic research to take an overview of the rights at stake, and how to take them into account. By identifying possibly protected material as the source or result of any particular research activity, a researcher should be able to determine whether or not questions of intellectual property are involved.

These principles are governed by EU and Member States legislation. A researcher who works within the limits of legislation will therefore show full respect for intellectual property. These guidelines are meant to enable researchers to respect intellectual property, and are therefore based on these regulations. It is by no means an exhaustive list of all legal aspects to be considered in a particular case.

The guidelines are particularly subject to the following limitations:

· Where possible, the guidelines are based, above all, on the EU Directive harmonising copyright,
 but due to the incomplete implementation in the Member States and limited scope of harmonising EU-legislation it mostly had to be based on the variety of national provisions, especially regarding copyright before implementation.

· Because of this legislative delay and limited scope, disparities between Member States still govern intellectual property, especially copyright, therefore the guidelines focus on basic principles and describe key concepts and common standards; where possible, short outlines of the variety of national provisions are given. More details have been added in a Survey of national provisions in the Appendix .

· The practices of courts in all Member States have not been the subject of these guidelines. A respective survey might be a useful result of a future project, once implementation of the Copyright Directive is finished.

· Only the present EU Member States are covered by the guidelines and the task of the project; nevertheless footnotes allow a side-glance regarding US legislation and a Survey of national provisions regarding the ten Accession States are included in the guideline and Appendix as well as the respective links.

· National legislation has been considered in as far as that the English versions were published and available to the project by October of 2003. More recent alterations will be taken into consideration as far as possible for the online version of these guidelines published later.

· The guidelines are focussed on the question of how socio-economic research should be carried out with regard to copyright and other intellectual property questions. Information has therefore been standardised and simplified for the benefit of practical use.

The guidelines are meant to give an outline of the rights at stake and the principles governing the variety of intellectual property relations within socio-economic research. They cannot replace the advice of legal experts in a particular case and in each Member State.

Draft Guidelines on Intellectual Property 

The following questions and principles should be taken into account when conducting socio-economic research:

· Recognising that intellectual property rights are typically relevant to socio-economic research.
· Understanding the application of international and multiple national intellectual property laws in modern socio-economic research, especially regarding online activities.

· Identifying what kind of material used in socio-economic research is protected by copyright legislation (copyright, database protection, software protection).

· Examining what kinds of rights are reserved for the author and what acts are therefore restricted under copyright legislation.

· Finding out what kind of exceptions/exemptions/limitations might apply to socio-economic research.

· Realising the consequences of copyright violations.

· Keeping in mind contractual questions. Realising how to use licences and assignments of rights.

· Taking into account how employment contracts might affect intellectual property.

Basic rules to be followed by a socio-economic researcher in order to use contents in accordance with intellectual property law:

· Finding out whether questions of intellectual property rights are concerned in the particular case (identification of IP-Protection relevant for socio-economic research).

· Examining which laws apply (question of applicable laws/private international law).

· Finding out whether any created or used material is protected by copyright, database and/or software protection.

· Figuring out whether the conduct in question is generally subject to restrictions due to intellectual property rights.

· Checking whether any legal permission (especially exceptions) might apply to the conduct in question.

· If statutory permissions do not cover the research activity in question, identifying the copyright owner in order to conclude contracts (licence agreements) with the authors/right holders to obtain their authorisations for the specific use within socio-economic research.

A. Introduction

Socio-economic research, through its conduct, publication and dissemination of findings, creates intellectual property and is itself based on intellectual property, in the process of research, publication and dissemination.

For designing studies, planning a proposal, drawing up contracts, carrying out research projects, dissemination etc., it is necessary to respect the rights of others (and to defend one’s own).

When planning, applying for, and carrying out research, as well as disseminating the findings, the rules concerning intellectual property should always be kept in mind. Details about the consequences caused by an infringement of copyright or related rights can be found in Section D, Subsection IV.

I. The aim of these guidelines

These guidelines should enable those concerned with socio-economic research to get an outline of the rights at stake regarding socio-economic research, as well as how to make use of or to correspond with them.

The guidelines are structured as follows:

A. General introduction
B. Basic information on intellectual property rights in research

C. Section on the question which national laws apply
D. to F. Sections on copyright/database protection/software protection

E. to G. Section on contractual questions
F. to H. Appendix including additional links and legislation
II. How to use these guidelines

The main question will be how a socio-economic researcher should proceed in order to use a work protected by copyright.

Some basic rules can be followed in order to use content in accordance with copyright (and related right) law. One may adopt the following steps:

1. Find out whether questions of intellectual property rights are concerned in socio-economic research, and which kind of legislation (copyright/database protection/software protection) needs to be considered more closely in a particular situation (Section B).

2. Examine which laws apply (Private International Law; Section C).

3. Find out whether any used (or created) material is protected by intellectual property legislation (see first Subsection of Sections D-F, ie. D I, for copyright, E I for databases, and F I for software protection).

4. Figure out whether the conduct in question is generally restricted (see the following in Sections D-F, ie. D II for copyright, E II 2 for databases and F II for software).

5. See whether any legal permission might apply to the conduct of the research in question (see the third Subsection in Sections D-F, ie. D III for copyright, E III for databases and F III).

6. If statutory permission does not cover the research activity in question, identify the copyright owners and find out how to conclude contracts (licence agreements) with the authors, in order to obtain their authorisations for the specific use within the research activity (Section G).

III. What is not accomplished with these guidelines

The guidelines are meant to offer an outline of issues to researchers and research managers. Information given and also legal provisions presented for this purpose in the Appendix can by no means replace full legal sources and advice. Besides this general restriction these guidelines are subject to the following limitations:

· The first limitation is obviously that only laws of EU-Member States during the project-phase
 are covered. As outlined in Section C, where other countries’ laws (eg US intellectual property provisions) might have to be considered with regard to research projects, the necessary information will have to be subject to another project. Nevertheless some information, especially regarding the US-situation, is included in footnotes. Surveys of some national provisions of Accession States
 are included in the Appendix.

· Secondly, only English versions of national laws in force and available to the project by October 2003 could be taken into consideration for these guidelines (except for Luxembourg.
) Some of the more recent acts are unfortunately not yet translated or published in English (especially those of 2003) and could therefore not be included in the final version of these guidelines. Major changes during 2002 and 2003 have been considered as far as possible (references added in catchwords or unofficial translation), but drafts and pending acts have proven to be subject to so many changes that their presentation would be misleading for practical purposes. In addition, some Member States have not yet implemented the Directive 2001/29/EC of 22 May 2001 at all. This Directive has the purpose to harmonise certain aspects of copyright within the EU and the Member States should have brought into force the laws necessary to comply with this Directive before December 2002. As to October 2003 only Austria, Denmark, Germany, Greece, Italy and UK have done so. Therefore many changes in national copyright law could in some cases not even be considered in the final version of these guidelines according to Member States’ progress in implementing the Directive. Thus, a researcher has to bear in mind that major changes concerning the national copyright legislation will soon occur, due to the implementation of the Directive. Even those Member States having implemented already might change their legislation in the near future due to the progressive development within the field of copyright protection.

· Finally, the work concentrates on the law in force, whilst Courts’ practices in all the Member States have not been subject of this project. Nevertheless they are mentioned in various places where the decisions were regarded to be useful to illustrate typical questions and solutions. Wherever court decisions are mentioned the guideline-user has to bear in mind that each decision is just one example of one particular country not suitable for generalisation.

One further characteristic should, at best, not be a limitation but a benefit for the practical use of these guidelines. All information is organised around questions asked by practitioners in the field of socio-economic research
 and is therefore concentrated on the question of how socio-economic research should be carried out with regard to copyright and other intellectual property questions. Briefness and comprehensibility necessitate constant simplification and thus judicial accuracy cannot be guaranteed. Where this causes misrepresentation of a Member State’s legal situation relevant to activities of socio-economic research, comments on these guidelines are most welcome.

One has to emphasise that these guidelines do not aim to replace an expert’s advice in individual cases. These guidelines cannot answer each specific question concerning intellectual property rights that occurs in the context of socio-economic research activities. In the case of special problems and questions, particularly concerning the national legislation of the Member States, a researcher should not hesitate to contact qualified persons or organisations in the respective countries.

B. Basic Information on Intellectual Property Rights

Material used as source or resulting from research will in many cases be subject to intellectual property rights. By identifying such protected material in general this section should enable the reader to determine whether or not questions of intellectual property are concerned.

These general concepts of intellectual property should be kept in mind when planning a project within the field of socio-economic research in order to identify upcoming legal issues. In almost any typical research work, intellectual property will be both used and created. In order to ensure respect for the intellectual property rights of others (and to make best use of one’s own results), one has to determine, as a first step, to what extent the material in question in the particular research activity might be subject to intellectual property rights. One should consider whether a research activity refers to any of the following categories of intellectual property.

I. Intellectual Property

Intellectual property rights serve the protection of different types of intellectual creations, eg inventions, business names, creativity and inventiveness. They grant creators and producers of intellectual goods (temporary) rights to control the use of their creations or productions. Intellectual property rights are the rights resulting from intellectual activity in many fields, especially socio-economic research. Intellectual property aims:

· firstly, at giving statutory expression to creators’ control over their works and the use thereof (see moral and economic rights in Section D)

· secondly, at initiating the creation and dissemination of new pieces of work.

Intellectual property is a broad term, comprising two main branches — industrial property, and copyright (including related rights).

1. Industrial Property

Industrial property principally deals with the protection of inventions (patents and utility models), marks (trademarks and service marks) and industrial designs, and the repression of unfair competition. The first three subjects mentioned have certain features in common, in as much as protection is granted for inventions, marks and industrial designs in the form of exclusive rights of exploitation.

Since these guidelines are to be applied within the field of socio-economic research, industrial property questions will only be considered where necessary. It is quite possible that the research activity in question does not concern industrial property at all. Nevertheless, one should keep these rights in mind, especially regarding dissemination. Eg, when disseminating research results on the Internet, the domain name used should not interfere with an existing trademark of a third party. The design used to promote one’s results on paper or on the Internet cannot simply be taken from a third party, since this party might enjoy industrial property protection for the design. These questions relate to publication on the Internet rather than to socio-economic research itself. Support answers to questions on industrial property can be found, eg, at the EU-IPR-Helpdesk (see the Appendix for general links).

2. Copyright and related rights

More typical of socio-economic research are issues of copyright and related rights. The subject matter of copyright and related rights is traditionally described as ‘literary and artistic works’ that are original creations in the fields of literature and arts. However, the sectors covered by those rights are more diverse and include print media, arts, music, sound recordings, films, but also broadcasting, computer programs, databases and other types of multimedia works. The so-called ‘information society’ is having a strong impact on this sector, as most of the new products and services are protected by copyright (such as VHS, CD-audio, CD-ROM and CDI, and online services).

Almost any research activity in the field of socio-economic research will cover several areas of copyright or related rights. Thus, the main emphasis of these guidelines will be on copyright, database and software protection.

II. Copyright, database and software protection

Copyright and related rights will be the main points of concern dealing with socio-economic research. To proceed within these guidelines, one should determine whether one of the following might apply to the research activity in question.

Socio-economic research could most probably refer to:

· copyright

· database protection

· software protection.

A look at the material used or created during the research activity in question can help to find out whether these rights are concerned:

1. Copyright

Copyright protects intellectual creations showing a certain degree of originality and which are expressed in a particular form. This means a broad range of creations and forms. In most cases, socio-economic research will use texts of a third party as source material and thus concern copyrights.

In this regard, the following materials should be taken into special consideration as possibly being copyrighted:

· books (eg reference)

· articles (eg scientific treatises)

· photographs

· pictures

· graphics

· drawings

· illustrations

· tables

· multimedia works.

However, not all of these materials are necessarily copyrighted or in some cases their use might be allowed (eg via quotation right). But in any case, one should have a closer look at copyright if any of the material above is used or produced in a research activity (Section D).

Section D will also include information on related rights as far as they are relevant for socio-economic research.

Software, such as programmes used to process empirical data and databases with information relating to certain aspects of research, might also be subject to copyright or other protection, but will be covered in separate Sections (E and F) due to their immense importance within the online environment.

2. Database protection

If any of the following material is used or produced, questions of database protection arise, and should be considered carefully:

· scientific databases

· digital encyclopaedias

· collections of links.

Databases in any form are protected. A database is a collection of independent works, data, or other materials arranged in a systematic or methodical way and individually accessible by electronic or by other means. This definition not only covers electronic databases, but also paper databases or microfiche collections. A database can consist of simple textual items, such as names or numbers, but also of complete independent works. The protection also applies to the materials necessary for the operation or consultation of certain databases, such as thesaurus and index systems.

If these or similar materials are used in the individual research activity in question, more information can be found in Section E.

3. Software protection

Any modern research activity will include the use of a computer and therefore software. Software exists to control the operation of the computer; without it, the computer would be static.

Two separate software areas have to be distinguished in relation to intellectual property. On the one hand, there is the level perceptible for the user on the monitor, the surface representation, and on the other hand, the invisibly working software in the ‘back-office’ (the actual program). Software as an actual program is, in many cases, protected by copyright. Software protection is to be dealt with if eg the research activity in question includes:

· text-processing programs (eg ‘Word’ by Windows)

· calculating programs

· graphics programs

Software protection is a sensitive issue. If those programmes are obtained and used, licences will be necessary in most cases. If software is produced within the research (eg by developing a program for processing certain kinds of empirical information) then intellectual property rights might help the researcher benefit from the creation (Section F).

C. Which National Law Applies (Private International Law)

Before discussing intellectual property provisions in detail, one has to find out which national legislation relates to the particular copyright problem. Therefore, the first fundamental question is:

I. Which (national) copyright laws to take into account
While using protected material, the question of the applicable national copyright law that determines the legality of the relevant use is usually quite clear. The copyright laws of the country in which the use of the copyright-protected content takes place bind the researcher. Eg, a researcher conducting a study in Italy who utilises the pieces of work of other scientists for a study has to check the Italian copyright laws to determine the legality of this conduct.

This eventually applies in ‘pure’ national cases, with no so-called ‘foreign contacts’.

Example: The researcher is an Italian national, the use takes place in Italy, and the copyrighted material used is from an Italian author and was first published in Italy. But even if the pieces of work used are produced by Spanish and German nationals and probably first published in the UK, the copyright law governing their utilisation within Italy will always be the national Italian copyright law.

Therefore the decisive factor for determining the applicable copyright law is basically the place where the copyright-relevant act occurs.
 Accordingly, the law of the country in which the act whose copyright legality is in question occurs is applicable.

This rule applies independently of the nationality of the user or author, and irrespective of where the work was first published. All over the world, especially in the whole EU, national courts administer justice corresponding to this principle.

If one has determined that only one country’s law has to be applied, the special Sections D on copyright/E on database protection/F on software protection and the special provisions of this country (see Survey of national provisions in the Appendix) should be taken into account as the benchmark.

II. What happens if different countries are concerned?

In most cases, this rule provides for a simple and clear answer to the applicable law by allowing the application of the domestic copyright law. Thus, anyone who uses copyright protected content should be familiar with the pertinent legislation of the state in which the socio-economic research is carried out.

However, this basic rule leads to more complicated results if the act of utilisation is not limited to the territory of one particular country but concerns several territories, consequently showing a cross-border character.

Example: A copyrighted art-photo is placed in an international magazine or a copyrighted song is distributed worldwide. Each of the distribution countries’ laws has to be considered regarding distribution in that particular country.

In applying the general rule described, the national copyright law of each individual country governs the use of copyrighted photo’s or songs in different countries. To be accurate, each country’s law only governs that fraction of distribution that occurs within its borders. Therefore, the distributor needs to take into account all the different copyright laws of the countries in which distribution takes place. Likewise, a researcher publishing the results of his study including lengthy quotes from other authors, some photos and some other images from third parties in the EU, the US or Japan, needs to check whether the publication and distribution conforms with the copyright laws of all these countries.

Only the laws of countries to which copies are distributed unintentionally (eg some copies of the study are brought to universities in Korea or Mexico without the knowledge of the researcher — so called ‘spill over effect’) can be left aside. In general, one can conclude:

With respect to the use of copyrighted material that takes place in several countries, or has a cross-border reference, each of those countries’ copyright laws apply to the part of the utilisation that takes place within its borders.

If it is determined that several countries’ provisions have to be applied, the special Sections D on copyright/E on database protection/F on software protection, and the special provisions of all these countries (Survey of national provisions), should be taken into consideration.

III. What to consider in an online environment

The results of this rule are particularly difficult if applied to the online environment. If copyrighted material eg the newest scientific article or some pictures and photos on one’s own website is made available on the Internet via a file swapping network (like ‘Kazaa’ for music), then two possible answers as to the applicable copyright law exist. The act of making available could be considered to take place either in the country where the uploading server is located, or in all countries where the material can be retrieved and looked at.

In the EU, in order to avoid access to copyright infringing content from a third country with very low or no standards of copyright protection in the EU, the EU Commission and the Member States have adopted the latter approach. One is, in general, bound by all the laws of the countries where the protected material can be viewed on screen, and therefore by all national copyright laws of the world. Some Courts in the EU and the US, however, tend to limit the number of applicable national laws. The most dominant approach is to consider only the laws of the countries to which the website is directed.

For example, what if a researcher from Italy makes his study on the influence of Italian media on politics, which is written in the Italian language and contains copyrighted pictures available on the Internet? It could be argued that even though the study can be accessed from all over the world, only Italian law applies, since the study is only directed at Italians. However, it is more difficult to determine the targeted users when someone posts a study on the Internet on the effects of globalisation, all written in English language.

According to traditional doctrines, when posting copyrighted material on the Internet, all the national copyright laws of the world bind you, since the material can be accessed from anywhere in the world. It is, however, reasonable to believe that most courts would take into account this worldwide accessibility, and therefore not apply a particular national law unless the material is directed at that particular country.

In order to limit applicable laws, one might use a disclaimer stating that the website addresses only users in country x, y, z, but it is important that the design of the website and its content does not give a distinct impression (eg by the use of other languages, etc.).
Therefore, when publishing study results on the Internet or using material from the Internet, the copyright laws of all target States have to be considered (see Sections D, E, F), such as the special provisions of all these countries (Survey of national provisions).

After identifying, as a first step, which intellectual property rights might be affected in general (Section B), and as a second step, determining the applicable law, the intellectual property rights at stake have to be checked in detail (see Sections D-F).

In the following chapters, these guidelines will explain the laws of the EU Member States (on copyright, database protection and software protection) insofar as they are relevant for using copyrighted material for socio-economic research. In several areas of copyright law, EU legislation harmonising the laws of the Member States exists. Within these areas, therefore, the national laws do not vary, and one can rely on uniform rules when using copyrighted material throughout the EU. These guidelines will indicate where such uniform rules apply, and in which areas national laws diverge.

IV. Recommendations

· Researchers should keep in mind that many acts of using copyrighted material are not limited to the territory of one particular country but concern several territories. Therefore they should examine, which different national legislation could possibly be touched by their research activities.
· In general, at least the law of the country, in which the act whose copyright legality is in question occurs, is applicable. This rule applies independently of the nationality of the user or the author, and irrespective of where the work was first published.

· The distributor needs to take into account all the different copyright laws of the countries in which distribution takes place. Only the laws of countries to which copies are distributed unintentionally can be left aside.
· In an online environment the act of making available is not considered to be the country where the uploading server is located, but in all countries where the material can be retrieved and looked at. As some Courts in the EU and the US tend to limit the number of applicable national laws by considering only the laws of the countries to which the website is directed, every researcher should use a disclaimer stating that the website addresses only users of specific countries.
D. Questions of Copyright

In most cases, those concerned with socio-economic research activities will have to consider copyright and related rights as the most important field of intellectual property (IP). The purpose of copyright is (amongst others):

· to promote the progress of science through creation and dissemination on the one hand

· and to reward creators and thus encourage new creations on the other.

Through copyright, the author or creator of a work enjoys some rights enabling him to control the use of his research activities’ results. Those dealing with socio-economic research might profit from copyright and related rights, but they will have to respect third parties’ rights as well.

Section B of these guidelines (basic information on intellectual property rights) provides first rough indications on whether copyright (or any other type of intellectual property) might be relevant for particular research activities. As a second step, Section C gives information on the applicable national legislation in the particular case. Step three is now to identify protected material — followed by further steps showing under what conditions the use of protected material is legal. This section gives more details on issues researchers have to keep in mind regarding copyright
. Deviating from general dogmatic legal principles, descriptions of database protection and software protection can be found in separate Sections, E and F.

The core question of intellectual property for socio-economic research is always:

Is (statutory/contractual) permission necessary for the intended use of material?
With the help of the following information, one can, based on a very basic introduction on copyright, determine:

· which material used or created/produced by socio-economic research activities is protected by copyright or related rights (Subsection I)
· whether the conduct in question is generally restricted due to certain rights (Subsection II), and if so

· whether any exceptions might apply to the conduct in question (Subsection III).

As pointed out in Section C, many research activities are affected by several national laws. Each Member State has its own particular legislation (and the according case law). Although substantial copyright legislation has been harmonised to some extent by EU Directives, differences still exist to a degree relevant for socio-economic research. In order to keep the information workable, this section mainly offers a rough outline. In cases where some kind of common ground for all, or at least some, of the Member States could be identified, this is pointed out as an introduction to each aspect, followed by an outline of the Member States particularities. These enumeration’s are not exhaustive. Whenever detailed information about Member States’ legislation is necessary, it can be found in the appendices, which contain a Survey of national provisions on copyright (to the extent to which they may typically be applicable to socio-economic research), and a table of copyright acts used for the guidelines which contains links to the current Member States’ legislation on copyright.

Following the Subsections on copyrighted material, and creators’ rights causing restrictions in research conduct and on limitations/exceptions/exemptions, copyright questions can be resolved.

If the envisaged activity includes the use of copyrighted material of a third party without enjoying one of the exceptions or exemptions to copyright, contractual solutions (eg licences) should be kept in mind (see Section G). Licenses for copyrighted material will be a standard tool of socio-economic research in an online environment.

I. What kind of material used in socio-economic research is protected by copyright legislation?

Substantial copyright has been subject to harmonisation within the EU, based on the ‘Directive on the harmonisation of certain aspects of copyright and related rights in the information society’
 (see the appendices for relevant EU Directives), and harmonisation is still proceeding. Although legal experts will still identify enormous discrepancies between Member States that could not always be acknowledged in detail in these guidelines, some more or less common principles can be identified. 

These principles should help practitioners in socio-economic research consider copyright questions:

1. Basic principles

Copyright protection basically has two requirements throughout the EU,
 even though exact legal wordings and exact interpretation differ:

· some kind of originality/certain level of creativity/ personal intellectual creation

· expression in a particular form.

Expression in a particular form means existence in a physical form, such as a written text, recorded speech, song, movie or broadcast. For the online environment, it is important to know that digital storage devices like CD-ROMs and documents on a server are understood to meet this requirement. Details on how the requirement of originality is interpreted in different Member States can be found in Subsection 3.

Copyright never protects ideas themselves, but the expression of intellectual creations in a particular form.

Example: The idea of a survey on children’s behaviour in relation to TV commercials cannot be protected by copyright, nor can any ideas for the respective questionnaire. The expression of this idea in a particular questionnaire, on the other hand, will enjoy protection in any EU Member State.

Based on the same thought principle the following are not protected under copyright law:

· information as itself

· mathematical theories and

· algorithms (eg in empirical studies).

Copyright (unlike patents and trademarks) is not based on any formal requirements. A creation of some originality expressed in a particular form is a ‘work’ protected by copyright without any formal act such as registration or copyright notices. This also applies to other signatories of the Berne Convention, such as the United States.

Grouped around the actual work and copyright are other ‘neighbouring’ or ‘related’ rights. These concern accomplish​ments which approach the creation of a work, or which are closely related to the performance of a work, eg, accomplish​ments of a performer or producer of a work. Many of them, like the rights of broadcasting organisations, will rarely be important for socio-economic research. Besides the rights referring to databases (see Section E), rights in photographs should be particularly kept in mind. More detailed information on related rights can be found in the particular Member State’s outline following. One particular aspect of related rights with importance for socio-economic research is the shorter duration of protection (ranging from 15 to 50 years) compared to the standard 70 years after the author’s death for copyright (for details on the period of protection see Subsection III 2).

In order to determine whether material used in socio-economic research is copyrighted, one should first try to divide the material into smaller, copyrightable pieces of work.

Example: A typical socio-economic survey for instance, may include scientific analyses in text-form and maybe graphs. Each of them will, in most cases, be a copyrighted work.

For each independent accomplishment, the type of work (and therefore the question of copyright) has to be determined separately. If the work in question is indivisible, its type can usually be determined with regard to the main emphasis of the achievement.

2. Protected categories in particular states

Most Member States identify different types of pieces of work that are subject to copyright. In general, literary, scientific and artistic pieces of work enjoy protection under copyright law. Writings or speeches within socio-economic research will therefore regularly be subject to copyright. Furthermore, the national copyright acts mention, amongst others, the following categories, not all of which are necessarily protected in each Member State. Some of them will only rarely be relevant for socio-economic research. The following list (selected with regard to the wide range of socio-economic research activity) is, therefore, primarily meant to demonstrate the existing variety of protected categories and definitions within the EU and is by no means exhaustive:

Austria

works of language of any kind, including computer programs, works of scientific or didactic nature which consist of pictorial representations in two or three dimensions

Belgium

writings of any kind, or any other oral manifestation of thought such as lessons, lectures, speeches and sermons

Denmark

maps and drawings and other works of a descriptive nature executed in graphic or plastic form shall be considered as literary works, also computer programs

Finland

fictional or descriptive representation in writing or speech, also maps and other descriptive graphically or three-dimensionally executed works

France

artistic and scientific writings, plans, sketches and three-dimensional works relative to geography, architecture and science; translations, adaptations; titles of a work of the mind

Germany

photographic works including works produced by processes similar to cinematography, illustrations of a scientific or technical nature, such as [...] tables; editions which consist of non-copyrighted works or texts if they represent the result of scientific analysis and differ in a significant manner from previously known editions of the works

Greece

translations, adaptations, arrangements and other alterations of works or of expression of folklore

Ireland

typographical works/arrangements

Italy

protection of the title, headings and external appearance of works and of articles and news, prohibition of certain acts of unfair competition; derivative works such as translations, transformations into any other literary or artistic form, modifications and additions, adaptations, arrangements, abridgements and variations

Luxembourg

all productions in the literary, scientific and artistic domain

Netherlands

music, art, architecture, cinematography and photographic works, audio-visual arts, lithography, typographical works, engravings, works of applied arts and industrial designs and models

Portugal

emblems or slogans, even if used for advertising, provided that they show originality, parodies

Spain

court pleadings, academic treatises, graphs, maps and figures relating to topography, geography and science in general

Sweden

fictional or descriptive representations in writing or speech, computer programs, musical or dramatic works, cinemato​graphy, photographic works or other works of fine art, works of architecture or applied art, works  expressed in some other manner

UK

literary, dramatic, musical or artistic works, sound recordings, films, broadcasts, the typographical arrangements of published editions; a literary work means any work, other than a dramatic or musical work, which is written, spoken or sung and includes eg tables and compilations other than a database, computer programs, preparatory design material for computer programs and databases

Further details regarding the national law can be found in the Survey of national provisions in the Appendix.

Depending on the national legislation(s) involved, most of the material used in socio-economic research will be subject to copyright.

Example: The following may be protected by copyright: books, CDs, directories, drawings, e-mails, films, graphs, letters, memoranda, multimedia works, music, photos, pictures, press articles, scientific articles, sculptures, sound recordings, etc.

Courts throughout Europe are generally favourable to creators, whereas legislation leaves room for interpretation.

Exception:
There is, in most cases, no copyright in laws and decrees, or in decisions and declarations of public authorities and other public bodies (see Section D III 5 for details of exceptions).

The categorisation of copyrightable works is similar in most Member States. If the material in question is mentioned as copyrighted in at least one of the countries above, protection in other countries relevant to a particular research activity should be double-checked in the survey of national provisions. They should also possibly be checked in the national legislation itself (see the table of copyright acts in the appendices). This is advisable anyway, since all research activities involving the Internet might have to take into account several countries’ legislation due to private international law (see Section C). The Copyright Directive will not harmonise the types of works or introduce new types, leaving the distinction to the national legislator.

As mentioned before, the examples above are only illustrative. Therefore, even if the material in question is not listed above, copyright protection is still quite possible. Categories of copyrightable material are usually broadly interpreted; therefore new developments will often be included.

Example: In 2001, the Austrian Supreme Court
 had to judge the question, whether the layout of a website could be protected by copyright. The result was that the graphical design of a website can be considered as a work with a certain level of creativity. The layout of a website is a complex composition which contains photos, textual and graphical elements and is therefore protected by copyright if its design expresses some kind of originality. A work cannot be protected by copyright if the layout was only a matter of routine or a product of standardised software.

‘Multimedia works’ such as web pages are not currently mentioned in the wordings of the Member States’ copyright acts. However, such works might, besides copyright protection of their individual parts (eg texts, photos), enjoy copyright protection as whole works due to the broad interpretation of, for instance, ‘literary works’, ‘artistic works’, or even ‘cinematographic works’.
 Even if the material in question belongs to one of the categories above, it has to meet the second standard of copyright protection, which is the requirement of originality.

3. Requirement of originality/creativity

In all EU Member States, a work must be ‘original’ to be protected by copyright. Unfortunately for those involved in research activities, this term is interpreted rather differently
 throughout the EU.
 Although this may seem a rather theoretical question, the consequences of interpretation of ‘originality’ for research activities are immense. Depending on this question, a work might be used freely in one country while being subject to copyright protection, and therefore restricted in use, in other countries. Most Member States define a work as ‘original’ if it is the author’s own creation. Thus, in some countries, originality means that a work is marked by the personality of the author or creator. 

At least a minimum of intellectual content that can be attributed to the creator has to be shown. Protection is not limited to fine arts, but intended to also include scientific works, eg, including those created by socio-economic researchers. Creators must have determined the work. Therefore, external factors such as technical requirements or a simple alphabetical order of items do not lead to copyright protection. In particular, the United Kingdom has a lower originality ‘threshold’, demanding only an element of skill or labour, and that the work has not been copied. 

While this divergence is addressed with an EU-Directive regarding software protection, harmonisation has not been reached for general copyright protection. Therefore, material used in socio-economic research might be copyrightable in countries whilst being open for free use in other countries.

a) Original intellectual productions required

Austria, Belgium,
 France (‘work of mind’, creation), Germany, Greece, Ireland (original literary, dramatic, musical or artistic works and original databases), Italy (works of mind with creative character), Luxembourg, Netherlands (originality and personal stamp of the author required), Portugal, Spain (original creations), UK.

b) No express requirement of creativity/originality

Denmark, Finland, Sweden

4. Research practice

Research within the field of socio-economic research will, in many cases, include research papers, essays, opinions, interviews, etc. — from digital sources (Internet, CD ROM, etc...) as well as analogue sources (paper journals, etc...); from public sources (official reports, government statistics, etc...) as well as private sources occasionally. Most of the material used and produced within the process will be protected by copyright (see Section E for databases and F for software) in at least some Member States.

5. Related rights

As outlined in Section B, additional rights are grouped around copyrights acknowledging contributions to works. Besides the rights of performing artists (relevant, eg, as an object of socio-economic research) and producers of sound recordings (again rather an object than a result of socio-economic research), the rights of broadcasting organisations should be considered when using material from that source. Questions of database protection are covered in Section E).

6. Recommendations

Recommendations for research activities regarding the identification of protected material are:

· When planning or carrying out socio-economic research, one should bear in mind that almost any activity concerns copyrightable material.
· International research activities especially (be aware that almost all activities are international with regard to the Internet, see Section C ) should be checked for possible copyright protection in other Member States, and how this deviates from the protection in the researcher’s home country (see Survey of national provisions and the actual legislation linked in the Table of Copyright Acts used for the guideline in the appendices for details).

· If there are doubts about the necessary ‘originality’, to be on the safe side, material of third parties used within a research activity should be considered as possibly protected by copyright.

· The results of one’s own research activities should always contain an indication of the copyright-holder (copyright-notice). Although this is neither a legal requirement nor an exact proof, it helps other researchers to respect copyright rules.

II. Restricted acts under copyright legislation — what rights are reserved for the author?

The right holder is granted certain rights that enable him to bar others from a series of acts (carried out without permission). Copyright protection for the material (‘works’) in question does obviously not mean that any use is prohibited. Whenever copyrighted material is needed for research activities, the next step is to determine whether the conduct in question concerns rights granted to the copyright holder that have to be respected. Thus, researchers can conform with copyright, for instance, by obeying the conditions of statutory permissions (see Subsection D III on exceptions/exemptions) or obtaining contractual permission (see Section G). This Section shows what kind of rights are in principle, reserved for authors/ creators, and thus not free for others without further consideration.

1. Basic principles

Copyright grants certain rights to the creator of a work. Despite differences throughout the EU, some common principles can be identified.

c) Which rights are granted to authors?

If a work is copyrighted, the right holder (mostly the author, see Section II 1 b on the right- holder) is granted certain rights. As a consequence, a large number of acts typical of research activities might be restricted by copyright. In all EU Member States,
 authors are granted two kinds of prerogatives:

· economic rights

· moral rights.

1) Economic rights

Economic rights are those rights that provide creators with the possibility to gain profit from their work. They are therefore sometimes also called exploitation rights, or rights of utilisation. Important economic rights relevant to socio-economic research are:

· the right of reproduction (Details in Section D II 2 a ), eg, making a copy on paper or on a CD-ROM

· the right of distribution (Details in Section D II 2 b), eg, publishing the original work

· the right of communication to the public.

In addition, insofar as this has not yet been enacted, all Member States will have to implement the right of ‘making available to the public’ specified in the Copyright Directive (see Section D 2 b for Details on communication to the public/making available).

Thus, any of the following activities will in almost any case concern copyright:

· making a paper copy

· making a digital copy (on CD-ROM, disk etc.)

· downloading and storing material from the Internet

· uploading material on the Internet (eg a research draft for discussion)

· issuing copies of a piece of work to the public in any way (speech, paper, articles, etc...)

· showing the work (eg a film) to the public

· altering the work in any way (eg adaptation, amendments)

· translating a piece of work

· integrating the work into a web presentation

· ‘framing’ a third party’s material on a web presentation.

2) Moral rights

Moral rights concern the personal creation an author contributes to a piece of work. They include:

· the right of publication

· the right to be recognised as the author

· the right to prohibit distortion of the work.

The right of publication is described in most Member States
 as the ’disclosure of the work to the public with the author’s consent’. In most countries, publication usually means any form of making a work accessible: Member States name, amongst other things, putting the work on sale/on market. The right includes control of time, place and manner in which the work is made accessible to the public. The right of recognition of authorship is granted to the author in all Member States. It contains, in most cases, the right to be, or not to be, designated as the author. In almost all countries, this right is inalienable, while, eg, Finnish legislation expressly allows the author to waive the right (though under strict conditions). The right to oppose the distortion of the work is granted in all Member States. The scope of protection, however, varies from the right to oppose any deviation to the right to oppose those deviations that may be hazardous to the author’s moral interests, such as honour and reputation (regulation in most Member States) and finally, the protection of all cultural interests after the author’s death. For details, see the Survey of national provisions.
The moral rights do not expire at the same time as economic rights in all Member States. Due to their personal character, these rights cannot be transferred as such to a third party; however agreements obliging the author to refrain from exercising these rights are allowed to a certain extend (see Section G for information on contractual questions).

3) Recommendations

Recommendations for research activities concerning economic rights:

· No single one of the activities listed above (and those similar) should be carried out without statutory/ contractual permission. Any of these acts carried out without authorisation is an infringement of copyright possibly penalised (see Subsection IV on Consequences of copyright infringements). Even the simple download of a scientific article on a personal computer should only be done where exceptions/limitations of copyright apply (see Subsection D III on limitations/ exceptions/exemptions/ limitations).

· As far as a tacit authorisation by those putting up the material on the Internet is concerned, this only applies to the inevitable RAM storage. Permanent storage (eg on a hard disk) needs the right holder’s consent, unless a more or less explicit consent (eg ‘click here for download’) is included in the website — and even then it will not cover any other restricted acts.

· Digital conduct should be treated as carefully as traditional research activities. Acts restricted by exploitation rights in the analogue environment will, in general, also be restricted when carried out in the digital environment. Closer attention should be paid to the fact that, by online distribution, authors’ rights might not become exhausted, as they do for analogue copies (see below for details on the principle of exhaustion). Authorisation should therefore be obtained before redistributing or re-communicating material purchased online.

Recommendations for research activities concerning moral rights:

· Where a third party’s work is used, the author(s) need(s) to be recognised.

· An explicit authorisation should be obtained from the author before altering a work, to ensure that they will not invoke any moral rights.

· To be on the safe side, when in doubt, one should regard an act as relevant to the moral rights, and obtain the author’s permission.

d) Who is the right-holder?

A central question of intellectual property is the precise identification of right holders. For the purpose of compliance with copyright, researchers might want to contact the right holders, eg, in order to obtain a licence for the intended use of their material. Creators themselves might also have to consider this question occasionally. Today’s socio-economic research is hardly ever planned, carried out and made use of by one single person. Groups of researchers in different official positions work together in teams in one institute; different institutes co-operate in elaborate research activities, more and more frequently crossing borders. Compliance with copyright requires identification of right holders. This could be either the original right-holder or someone who obtained rights from that original right-holder.

4) Concepts of authorship

The regulation on (original) right-ownership regarding copyright follows two major concepts across Europe
 — the ‘continental’ approach and the ‘British’ approach.
 The different approaches have practical consequences, and are therefore important for socio-economic research:

Majority of continental Member States: 

In most continental EU Member States,
 the creator of a piece of work is considered to be the author and copyright-holder. In most cases, that original right-holder will be an individual. Some countries like, eg, Finland or Germany don’t accept legal entities like universities or companies to be such original copyright-holders at all. Some countries (eg France, Portugal, Spain, Italy and the Netherlands) allow them to obtain copyright as such only under quite restrictive conditions. This would be the case regarding some collective works. The copyright is bound to the author of a work. Copyright as such is (except for inheritance and similar situations) in general not transferable in most countries (see the appendices for details on particular countries in the Survey of national provisions). In most cases rights can, however, be assigned to others (see Section G for details on transfer and assignment of rights). In employment situation (Section G V) the continental approach usually supposes copyright to rest in principle with the employee while certain rights have to be assigned to the employer.

UK/Ireland/Netherlands:

The creator of a work may transfer copyright as a whole to another legal or natural person. (Original) Copyright-holder can, eg, be the employer (instead of the creating employee).

These differences will not be abolished in the course of the implementation of the Copyright Directive, and need to be taken into account, especially in the strategic planning of research activities.

Example: Concerning a research project of, or with, a research institute, in most of the continental European Member States contractual agreements (explicit or at least implied, eg, in the employment contract) are necessary to assure all rights required for full exploitation of future research results for the institute in charge. Otherwise, negotiations with each particular researcher might hamper scientific and economic success.

Creation within employment situations often constitutes an exception to these principles. Most Member States
 provide for the transfer of copyright (where possible), or at least the right to utilise the creations (see for details Section G and the Appendix on contractual questions). Nevertheless these contractual transfers do not apply to the author’s moral rights.

5) Creations with several contributors

A further aspect particularly relevant to practical research is the question of right-ownership in cases where several individuals contribute to the research results, and participate in the creation of a work. In legal terms, this can lead (varying in exact wording and consequences) to:

· joint authorship/works created by collaboration

· composite works
· works on commission
· collective works
· compound works.

This issue deals with the question of authorship and the exercise of rights in cases of more than one person participating in the creation of rights.

Example: The Beckingham/Hodgens case of 2002
 provides for an example of the problems that may arise when creators fail to close a contractual agreement on the question of who owns the copyright of a created work. The claimant, who is professionally known as Bobby Valentino, was hired as a session musician in 1984 when the band ‘Bluebells’ first recorded their version of ‘Young at Heart’. In 1993 the song was re-recorded successfully and Mr Valentino then claimed that he wrote the famous violin riff for the song. As this part of the song was a significant and original contribution to the work he was therefore joint author and joint owner of ‘Young at Heart’ and was entitled to a share of the copyright proceeds of the recording re-release. This was disputed by Robert Hodgens who claimed that he in fact composed ‘Young at Heart’, including the violin part, himself and that Mr Valentino’s contribution to the song was as a performer and not as a composer. Alternatively, he claimed that even if Mr. Valentino did more than that, his composition was neither original nor substantial enough to attract a share of the copyright. Hodgens claimed that joint authorship requires a joint intention to create a joint work.

After stressing the difficulty in resolving what happened in a recording studio some 18 years ago without any documents, the London’s High Court decided that after hearing the song and expert evidence, Mr Valentino’s contribution is considered to be significant and original. As a result Mr Valentino is a joint author of the copyright in the song. The Court found that the three requirements for joint authorship were satisfied. There must be collaboration in the creation of a new work, there must be a significant and original contribution from each joint author and the contributions from each author must not be separate. The concept of authorship does not require a joint intention but is a question of fact.

As far as contractual questions (eg employment contracts) are concerned, see Section G as well. The issue of participation in the creation of a work is regulated differently throughout Europe. However, there are certain principles that are common to most jurisdictions.

Joint authorship

All Member States (see Survey of Member States) have somehow enacted the principle of joint authorship, sometimes also called collaboration (eg in France). Sometimes, this principle is not expressly provided, but its existence is stipulated in the relevant act.
 It applies, in general, where two or more persons have jointly created a work in such a manner that the individual parts of the creators cannot be divided any more, and the result forms an indivisible whole. Many research teams will thus create works in joint ownership/collaboration. In such a case, the copyright belongs jointly to all the authors. This will usually be the case with articles written by more than one person (eg for a scientific journal).

Thus, any alteration or exploitation of the work requires the consent of all the authors. If consent is unreasonably refused, courts are entitled to order the demanded consent. Only proceedings for infringement of copyright can be instituted separately. It shall be noted that there are some differences throughout the concept of joint authorship (see the Survey of Member States legislation for details).

Composite works

Another principle is the principle of composite works (with some legal alteration in detail these are also called collective works). It is common to some legislation, that where several works are combined to create a new work, that the person combining it is the author of the new work and is the owner of that copyright, subject to the rights of the authors of the pre-existing works.
 Research activities with distinct work packages carried out by different researchers, which are then integrated at a later stage, will, in many cases, be composite works.

Works on commission

Some Member States, like Belgium, provide for a distinct principle for works on commission in their legislation. Where works are created by an author on commission, the economic rights may be assigned to the person commissioning the work on the condition that the activity is in a non-cultural field or in advertising and that the work is intended for such activity. A similar principle also exists in Portugal where ownership of copyright is determined in accordance with the relevant agreement if the work is carried out on commission.

Collective Works

Similar to the latter principle is the French principle of collective work. According to this, the copyright is assigned to the person under whose name the work has been disclosed, as long as the work was created at the initiative of that person and the contributions of the various authors who participated are merged in the overall work. This principle also applies in Greece, Portugal, Spain and Italy, in a slightly different form.

The Netherlands has a similar principle — if a literary, scientific or artistic work consists of separate works by different persons, the person who has guided supervised or compiled the work is deemed to be the author of that work, subject to the copyright in the derivative works. Moreover, if a work has been made according to the draft and under the guidance and supervision of another person, that person is deemed to be the author.

Compound works

Another relevant principle is the German principle of compound works. This applies where pieces of work are combined for exploitation in common. In this case, each author may require consent from the others for the exploitation or alteration of the work, if it is deemed reasonable.

These alternatives of participation in the creation of a work show that permission of several persons might be necessary before using a third party’s material. This might even apply to a work created by one person. In accordance with the scope of possible rights concerned in copyright (see Section D II on granted rights) there might be moral rights staying with the original author, while economic rights/licences are transferred/ granted to others.

Recommendations

Recommendations for research activities regarding right-ownership:

· Right-ownership should be indicated on all documents when publishing research results — better even whenever material is shared with others (eg on an internal database)
· Where necessary, according to national legislation(s) (see Survey of national provisions), right-ownership of the researchers and other persons involved should be clearly denominated in contracts (ie. work and labour/ employment/consortium agreements). The transfer of rights or, as the case may be, licences (see Section G) should be kept in mind
· Right-ownership regarding all material (‘works’) created by third parties should be identified, and the respective rights considered, before any acts relevant for copyright (eg downloads) are carried out.

2. Details on creators’ rights/restricted acts

e) Right of reproduction

Reproduction (see also Section D II a I above for a general description of economic rights) concerns typical acts carried out in research, ie. different manners of making a copy of a work. Copies, or reproductions, could either be analogue (eg paper copy) or digital (eg CD-ROM storage). Whether or not short-time storage of a copy in the RAM-storage is such a copy or not has been disputed among legal experts. With regard to the fact that the Copyright Directive will probably be implemented in all Member States
 soon, its provisions should be considered in all Member States for socio-economic research. According to Article 2 of this Copyright Directive 
 Member States are required to provide for authors’ (and other right-holders’, eg film producers’) exclusive right to decide about reproductions like eg copies on paper or a digital device. Member States’ understanding of what a reproduction especially in an online environment is still varies, especially since implementation is not yet completed.

In those countries where the term of reproduction is defined by law, it includes at least a fixation of the work on a medium in a way that the work can be perceived from this medium.

Differences exist in relation to the temporal extent of reproduction, as well as the kind of fixation:

Austria

Art. 15 gives the author the exclusive right of reproduction without defining the term exactly. Included is any kind of process, quantity and period of time (temporary/permanent reproduction) as well as the fixation of recitations and performances of works on audio and video recording devices. Not protected is casual/incidental reproduction under the strict provisions of Art. 41a.

Belgium

According to Art. 1, the author of a literary or artistic work alone has the right to reproduce his work or to have it reproduced in any manner or form whatsoever. This right comprises the exclusive right to authorise adaptation or translation of the work. It further comprises the exclusive right to authorise rental or lending of the work.

Denmark

According to sec. 2 (1), the right of making copies, while any direct or indirect, temporary or permanent reproduction, in whole or in part, by any means and in any form shall be considered as reproduction as well as the recording of works on devices which can reproduce it (Sec. 2 (2)). There is further an explicit provision on temporary reproduction in Sec. 11a, which is generally permitted. This, however, does not apply to computer programmes and databases.

Finland

Art. 2 provides for the right of making copies including recording on devices which can reproduce the work. It is not important which device is used and how long is the existence of the copy. 

France

According to  Art. L. 122-1, -3 reproduction shall consist in the physical fixation of a work by any process permitting it to be communicated to the public in an indirect way. It may be carried out, in particular, by printing, drawing, engraving, photography, casting and all processes of the graphical and plastic arts, mechanical, cinematographic or magnetic recording.

Germany

Exclusive right of reproduction by any method or quantity and including fixation on audio or video recording mediums and not depending on whether copies are made temporarily or permanently (Sec. 16). Reproduction is the production of one or several fixations that can directly or indirectly enable a perception of the work by human senses.
 If the work has been included into a periodically appearing collection with the author’s consent the publisher is deemed to have acquired reproduction and distribution rights (Sec. 38).

There are furthermore special provisions in Sec. 44a concerning temporary acts of reproduction made incidentally without a separate commercial purpose as well as in Sec. 57 for incidentally made insignificant works.

Reproduction of works at exhibitions and similar premises as well as at publicly accessible places is paid attention to in Sec. 58 and Sec. 59.

Greece

An exclusive right of fixation and direct, indirect, temporary or permanent reproduction by any means and in any form, in whole or in part is provided for in sec. 3 (1) (a)). Not included are specific transient or incidental acts of reproduction (par. 28B). No one except the author may reproduce electronic databases even for private purposes (par. 3 (4)).

Ireland

The right of reproduction includes the right to copy a work and to authorise others to do so (Sec. 39 (2)). Copying is, above all, storing on any medium, reprographic copying of typographical arrangements as well as incidental and transient copying.

Italy

Reproduction includes multiplication of copies of a work by any means such as copying by hand, printing, lithography, engraving, photography, phonography, and cinematography as well as any other process of reproduction (Art. 13).

Luxembourg

Art. 3: Right of reproduction without a precise definition of the term.

Netherlands

According to Art. 13 reproduction of a literary, scientific or artistic work includes the translation, arrangement of music, cinematographic adaptation or dramatisation and generally any partial or total adaptation or imitation in a modified form, which cannot be regarded as a new, original work. Art. 14 then covers by the term of reproduction of a literary, scientific or artistic work the fixation of the whole or part of the work on an object which is intended to play a work or to show it.

Portugal

Art. 68: No exact definition of the reproduction term; printing is mentioned as a means of graphic reproduction.

Spain

Art. 18: Reproduction means the incorporation of the work in a medium that enables it to be communicated and copies of all or part of it to be made.

Sweden

Art. 2: No precise definition; included is also the recording of works on devices which can reproduce them. As in Finland, it is not important which device is used and how long the copy exists .

UK

Sec. 17: Copying in relation to a literary, dramatic, musical or artistic work means reproducing the work in any material form. This includes storing the work on any medium by electronic means.

f) Right of communication to the public/Making available

Art. 3 of the Copyright Directive, concerning the communication to the public of the works right and the making available to the public right (see Section D II 1 a (1) for general information), requires harmonisation of national provisions with regard to the following principles:

· Member States have to provide for authors’ exclusive rights to decide about any kind of communication to the public of their works and the making available to the public. Communication to the public includes transmission and distribution of copyright works other than in physical form.

· Member States have to provide for these rights so as not to exhaust by an act of communication to the public or making available.
 In consequence even a document already made available on a website is still subject to the making available right and can therefore not be uploaded on another website without the right-holder’s authorisation.
Again, the Directive has not yet been implemented in some countries.
 According to Member States’ legislation available in English, they provide for communication to the public in varying provisions.

As the wording and content of national provisions have not yet been harmonised, certain actions in socio-economic research might be restricted in one Member State, while not being relevant to copyright in another State. This applies especially to online environment acts. National legislation mentions among others:

· broadcasting of the work (eg by television, radio)

· right of (public) recitation

· exhibition (in public)

· performance (in public; eg lectures, addresses, speeches, visual or acoustic)

· presentation of works

· public recitation

· public projection

· offering (of copies) for sale/rental/lending or other distribution

· transmission in a public place of a tele-diffused work.

See Subsection III 5 b and Surveys of Member States’ provisions for details.

g) Rights of distribution — and the principle of exhaustion

One of the major rights of authors is the distribution right. The most typical act of distribution is to sell a work or a copy of it. The Copyright Directive provides for the right of distribution in Art. 4 (1).
 Accordingly all Member States
 have to ensure that all authors have the exclusive right to decide about selling their work (or copies of it).

As this is now also required by the Directive, most of the Member States have included ‘rental’ and ‘lending’ (eg offering CD-ROMS with scientific facts for short-term use) in the term distribution, as well as ‘other forms’ of distribution. There are, however, exceptions from this rule, eg the Netherlands, and also differences as to exact definitions. Particular provisions regarding distribution include:

· offering copies for sale/renting/lending/leasing (sale, rental and loan, also often covered by the term ‘circulation’)

· putting them into circulation, resulting in public availability

· issuing of works/copies of it to the public

· authorising others to issue works/copies of it to the public

· the exclusive right to make the work available to the public by:

· posting

· printing

· hanging

· exhibiting

· or similarly using copies thereof

· importing of copies in a Member State/the EU.

See Surveys of Member States’ provisions or Member States provisions for details.

However, the distribution rights listed above and in the appendices are subject to a special limitation, the principle of exhaustion. According to this principle, distribution is no longer restricted once the right holder has sold a work or a copy of it.

Example: In preparation for a study, a scientist buys, amongst others, a quite expensive book which turns out not to match their subject exactly, thus he wants to resell it. If distribution rights were not restricted, this resale would be a restricted act under copyright legislation. Nevertheless, this resale of a copy of a work does not need authorisation, because the author’s rights are exhausted with the first sale or with the consent of the right holder, as can be supposed when buying a book in a bookstore.

Here too, the Member States’ legislation varies, and is supposed to be harmonised by the implementation of Art. 4 (2) of the Copyright Directive
 demanding the distribution right to exhaust with the first legally sold (or otherwise transferred) original or copy.

Most Member States have already included the principle of exhaustion — at least where the first distribution has occurred within the EU.

Application of the principle of exhaustion on activities in the online environment is still in discussion, and is handled differently in the Member States. Eg, the resale of content purchased on the Internet might still be restricted under copyright. Before distributing third parties’ material, Member States legislation (see Survey of Member States’ legislation) (and jurisdiction) should be checked with regard to exhaustion. Once the EU Directive is implemented correctly in all Member States, any offer of copyrighted material on the Internet will be subject to the ‘right of making available works to the public’. Therefore forming part of the right of communication to the public (see above) which is not exhausted like the distribution right. This harmonised approach means eg that even though material is already made available on the Internet, the distribution right is not exhausted and the author’s permission is still necessary for any act of distribution, like offering this content on a website.

h) Adaptation

Any alteration of a work within research activities might constitute a restricted act under copyright legislation, an adaptation and the creation of new work at the same time.

· An adaptation might be:

· taking a piece out of a work (eg a paragraph from a text)

· changing the dimensions of presentation (eg adjusting the size of a graph to one’s own purposes)

· integrating a work with other elements on a website

· translation.

There is no exact definition of the term of adaptation, or especially, translation in Member States’ legislation. There are, however, two main points worth mentioning about the scope of the right: In all States, adaptations are protected as separate works by copyright, however, only insofar as they do not prejudice any rights in the original work. Furthermore, protection as a separate work in some of the countries requires the adaptation to be a creative work of mind. In almost all Member States, official translations are expressly not protected by copyright. Variations among Member States include:

Austria

Translations and other adaptations are protected under Art. 5 (1) as original works. However, the author of a translation or adaptation himself violates the copyright of the author of the original work if he translates or adopts the work without the original author’s consent.  The author of a translation or an adaptation has all the economic rights if the author of the original work has transferred to him an exclusive right of translation or adaptation or has authorised him to translate or to adopt the work (adaptation- or translation right) (Art. 14 (2)).

Belgium

Under Art 1 (1) the right of translation or adaptation is contained in the right or reproduction of the work and therefore originally belongs to the author of the original work.

Denmark

Sec. 2 includes the exclusive right to make the work available to the public, inter alia, in amended form, translation or adaptation. The person amending or translating the work gains the copyright in the new form of work subject to the copyright in original work (Sec. 4).

Finland

According to Art. 2 the authors’ rights to ‘control the work’ (regarding publication, distribution etc.) includes control of altered forms.

France

Under Art L. 112-3 the authors of translations, adaptations, transformations or arrangements of works of the mind shall enjoy the protection afforded by this Code, without prejudice to the rights of the author of the original work. Adaptation and transformation is only lawful with the consent of the author of the original work (Art. L. 122-4).

Germany

Translations and other adaptations of a work which constitute personal intellectual creations of the adapter shall enjoy protection as independent works without prejudice to copyright in the work that has been adapted. Insignificant adaptations of a non-protected musical work shall not enjoy protection as independent works (Sec. 3).

Greece

Translations, adaptations and other alterations of works are protected as works provided the new arrangement is original. This shall not prejudice the rights in the original works used for the alteration (para 2 (2)).

Ireland

Under Sec. 37 (1) adaptation of the original work as well as copying and making available of the adaptation is one of the exclusive rights of the author. The adaptation contains under Sec. 43, inter alia, translation of the work. Adaptation is further referred to in Sec. 109 which codifies the right to prohibit distortion of the work with the consequence that the latter mentioned right is also applicable to an adaptation of the work.

Italy

Art. 4.: Without prejudice to the rights subsisting in the original work, works of a creative character derived from any such work, such as translations into another language, transformations into any other literary or artistic form, modifications and additions constituting a substantial remodelling of the original work, adaptations, arrangements, abridgements and variations which do not constitute an original work, shall also be protected.

Art. 18: The exclusive right of translation concerns all forms of modification, adaptation and transformation of a work as referred to in Art. 4.

Luxembourg

Under Art. 3 translations, adaptation, arrangements of music and other transformations of a literary or artistic work shall be protected as original works without prejudice to the rights of the author of the original work. The right to make translations, arrangements or other alterations, however, is originally vested to the copyright owner. 
Netherlands

Art. 10 (2): Reproductions of a literary, scientific or artistic work in a modified form, such as translations, arrangements of music, cinematography and other adaptations and collections of different works shall be protected as separate works, without prejudice to the copyright in the original work.

According to Art. 13 the reproduction of a literary, scientific or artistic work includes the translation, arrangement of music, cinematographic adaptation or dramatisation and generally any partial or total adaptation or imitation in a modified form, which cannot be regarded as a new, original work.

Portugal

Under Art. 3 (1) (b): Translations, arrangements and other transformations of a work are deemed to be original and are protected without prejudice to the rights of the original work. The translation, adaptation, arrangement or any other transformation of the work belong according to Art. 68 to the exclusive rights of the author.

Spain

Translations and adaptations are under Art. 11 item 1 without prejudice to the right in the original work subject of intellectual property.

Sweden

Translations and adaptations are protected as separate works, however, they are subject to the copyright in the original work (Art. 4). Originally, the right to make translations etc... is vested to the owner of copyright in original work (Art. 2).

UK

Under Sec. 21 the adaptation of a work can infringe the copyright of the author of the original work. Adaptation includes, inter alia, the translation of the work.

III. What kind of exceptions/exemptions/limitations might apply to socio-economic research?

Copyright is not granted without limitations. Even if material envisaged for use within socio-economic research is protected (see Subsection I), and the particular act of research conduct is restricted in principle by Copyright (see Subsection II), the utilisation might still be allowed because of copyright limitations, exceptions and exemptions.

1. Basic principles

Not every form of utilisation relevant to copyright requires the authorisation of a right holder. Copyright is subject to diverse restrictions in order to establish a balance between creators’ and societies’ legitimate interests in the use of creations (see also Section B for fundamental principles of intellectual property). Legislation in all Member States
 provides for a wide choice of limitations. The exact legal significance of those restrictions varies between Member States, and not all of them are genuine exceptions (especially with regard to dogmatic questions). The basic principle is always that certain utilisation of copyrighted material is allowed (though possibly forming a restricted act) without authorisation by the right holder within the limits and keeping the conditions of those concessions. Only a few of each Member States’ list of limitations will be relevant for socio-economic research and therefore named here. Amongst them are:

· educational use/teaching
· scientific use
· library and archive use
· private use
· quotation.

Much to the regret of those, using third party material within research, but for the profit of those creating new material, there is no blanket exception for research as such. Even where research can be labelled for ‘scientific use’, not any conduct will be allowed. Instead of general reference to that limitation, special legal requirements have to be met to enjoy protection.

Further restrictions regarding copyright exceptions are caused by copy-protection. More and more of today’s digital documents are provided with technical devices controlling access and use, especially reproduction of these documents. A legitimate use according to copyright exceptions does not necessarily include measures taken with regard to such anti-copying-devices (see Subsection III 5 a for Details).

Example: A researcher carrying out communication studies wants to analyse public relations material of several enterprises for a comparative study. Although he is allowed to make reproductions for this purpose based on the particular Member State’s exception for research he is stopped by a copying device preventing any copying activity. ‘Cracking’ that copying-device — even though meant for a legitimate use — would make the researcher subject to prosecution.

In addition, Member States’ particularities have to be considered, even when the Copyright Directive will be implemented in all Member States, since exceptions have rarely been harmonised (see Subsection 5 for details).

2. Term of protection

Copyright only exists for a limited period of time, called the ‘term of protection’. Before considering a special exception for the intended use of material, one should always consider whether or not the material is still protected under copyright law. For practical purposes of socio-economic research, term of protection might serve the same purpose as exceptions, since works where the copyright protection has expired can be used freely (as long as all related rights have expired as well).

The term of protection has been substantially harmonised by the Directive on copyright duration (‘term of protection’)
 (see EU — and international legislation).

Pursuant to the Directive, all Member States
 have to provide as follows:

· With regard to economic rights, copyright protection expires, in principle, 70 years after the author’s death in all Member States, Art. 1 (1), while the term for moral rights is not yet harmonised, Art. 9, therefore in some Member States (eg, in France) moral rights are perpetual, while in others, moral rights expire at the same time as economic rights).
· The term runs irrespective of the date when the work is lawfully made available to the public.
· In cases of joint authorship, Collective Works or Works on Commission the term is, in principle, calculated from the death of the last surviving author, Art. 1 (2) + (4).
· Related rights expire on shorter terms:

· 50 years for performers after the date of the performance, Art. (1), of phonogram and film producers after fixation, Art. 3 (2) + (3), for broadcasting organisations after first transmission, Art. 3 (4)
· 30 years maximum, at Member States’ choice, for protection of critical and scientific publications of works that have come into the public domain.
· 25 years for previously unpublished works, Art. 4.

If a copyright (or related right) seems to have expired according to the rough list above, the precise respective national legislation should be consulted for national peculiarities (see Survey of national provisions), with special regard to enduring moral rights. In addition, implementation of the Directive is, in some Member States, still quite recent, thus longer terms that were granted before implementation of the Directive might still exist.
 However, all Member States are obliged to confer a 70-year term to all new works.

3. Recommendations

Recommendations for research activities regarding exceptions:

· Before carrying out restricted acts with copyrighted material, one should consider whether an exception to copyright applies

· Expiration of rights (term of protection) may be considered in addition to exceptions

· If an exception seems to broadly meet the purpose, exact conditions of the particular exception should be checked — if necessary for all relevant countries (see Section C)
· Where doubts arise, to be on the safe side, one should consider an act as not benefiting from the particular exception

· Where envisaged conduct does not exactly meet the conditions of statutory permissions, authorisation by the right holder should be obtained
· Material protected by technical copy-protection devices should only be used if such means as are necessary to benefit from an exception are approved by the right-holder, such as decryption keys.

4. Excursus: How to deal with quotations in scientific work

It is an essential method of scientific research to consider existing results of other researchers in the relevant field of work. Therefore, it is necessary for every kind of scientific work to include quotations of those parts of third parties’ work, which were referred to by the researcher. Thus, the quality of a scientific work results, among other criteria, from the personal contribution of the researcher just as from the analysis of third parties’ results. However, copying of third parties’ works literally or textually and without stating the source and the name of the author of the work, has to be regarded as plagiarism. To avoid such legal conflicts, every researcher is required to make sure that the act of quotation does not conflict with the interests of the copyright-holder.
· Unfortunately, the requirements for the quotation right are not identical in every Member State, but most states apply a similar regime, which means that the following principles can be regarded as essential elements of quoting legally:

· A work can only be quoted after it has lawfully been published

· A permissible quotation has to be made for a certain legitimate purpose (eg criticism or review)

· The permissible extent of a quotation is mostly ascertained by the purpose. In most states, the permissibility of a quotation is limited in the way that it has to be in accordance with fair practice, proper usage or fair dealing. In consequence, a quotation may not go beyond what is necessary for the new scientific work in question.

It is required that the source of the work and the name of the author of the quoted work have to be mentioned. In some states it is additionally specified that the publisher,
 the title,
 or the translator
 of the work has to be mentioned. Therefore it is advisable always to mention all these elements. However, this does not apply if it is impossible to do so, eg if the work was published anonymously.

Example: Pro Sieben is a German television company. In August 1996, Pro Sieben featured an interview with Ms Mandy Allwood who had received fertility treatment and, as a consequence, was pregnant with eight live embryos. Pro Sieben had paid Ms Allwood for the opportunity to interview her and to broadcast the interview. Carlton UK Television Limited produced a television programme for the purpose of criticism of works of chequebook journalism in general, and in particular the treatment by the media of Ms Allwood’s multiple pregnancy. Carlton UK therefore included a thirty-second extract from the Pro Sieben interview with Ms Allwood. Pro Sieben sued for infringement of its copyright interest in the television programme. Carlton UK claimed that its use of the copyright broadcast constituted fair dealing for the purpose of criticism or review and/or fair dealing for the purpose of reporting current events. Furthermore there had been a ‘sufficient acknowledgement’ of the television programme’s author. While the extract from the interview had been shown the name of the programme and the name of Pro Sieben appeared on the screen. The Court of Appeal considered that the programme was indeed made for the purpose of criticising and reviewing the Pro Sieben report. The Court of Appeal concluded that the use of the extract constituted ‘fair dealing’. The thirty-second extract was ‘quite short’ and the programme of Carlton TV was not produced in the course of unfair competition with Pro Sieben. Sufficient acknowledgement of authorship had been given (Pro Sieben Media AG v. Carlton UK Television Ltd, among others). 

For details regarding quotation in Member States see the following sections.

5. Details on exceptions/exemptions

Detailed information on exceptions and exemptions to copyright can be found in the EU Directive on Copyright in the Information Society
 (see EU — and international legislation), and in Member States’ particular provisions. Originally, the Directive was meant to harmonise copyright limitations. Due to abundant compromises within the legislation process, it failed to do so, since there is now a long list of mostly optional exceptions. Nevertheless, it sets a framework of provisions that might be found in particular Member States, once they have implemented the Directive in the near future.

i) Exceptions according to the Directive

The only mandatory exception to copyright provided for in the Directive, Art. 5 (1) refers to temporary acts of reproduction necessarily occurring in the online environment,
 RAM-copies made on the home computer of a user and proxy caching are typical acts covered by this exemption. Member States, which have not yet expressly stated so in their legislation, will in most cases, come to the same solution by jurisdiction.

All further exceptions and limitations are only optional, and in some cases will therefore only exist in one particular state. In some cases, exceptions and exemptions are linked to fair compensation. For details, see the following Section and the Directive itself (EU — and international legislation).

Exceptions to the right of reproduction include, according to Art. 5 (2):

· analogue reproductions effected by photographic techniques or similar, provided for fair compensation (eg paper copies)

· reproductions by a natural person for private use and no commercial end

· specific acts of reproduction made by publicly accessible libraries, educational establishments or museums, or by archives without commercial advantage

· ephemeral recordings by broadcasting organisations by their own facilities

· reproductions of broadcasts made by social institutions pursuing non-commercial purposes, such as hospitals or prisons, on condition of fair compensation.

Exceptions to the communication/making available to the public and the rights of distribution are provided for in Art. 5 and include, among others:

· use for the sole purpose of illustration for teaching or scientific research (with an indication of the source)

· uses for the benefit of people with a disability under certain conditions

· ‘reproduction by the press, communication to the public or making available of published articles on current economic, political or religious topics, or of broadcast works or other subject matter of the same character, in cases where such the use is not expressly reserved’ (including an indication of the source)

· ‘quotations for purposes such as criticism or review, provided that they relate to a work or other subject matter which has already been lawfully made available to the public’ (including an indication of the source) in accordance with fair practice, and to the extent required by the specific purpose

· use of political speeches as well as extracts of public lectures or similar works or subject matter, to the extent justified by the informatory purpose (including source indication)

· use of works made to be located permanently in public places (eg sculptures)

· incidental inclusion of a work in other material

· use by communication or making available, for the purpose of research or private study, to individual members of the public by dedicated terminals under certain conditions.

This selection of exceptions with regard to possible use within socio-economic research cannot be applied directly, but needs implementation in national legislation by the respective Member State(s). Since most of the limitations are optional, it is quite probable that exceptions might stay the same as listed below for present legislation.

‘Quotation’ (see above Section D III 4 for a general information on quotations) is a good example of how the varying concept of exceptions to copyright is applied on the European as well as on the national level. Whether a particular quotation conflicts with the copyright is question of the copyright law actually being in force in the relevant country. In general, it is up to the national legislator to include an exception or limitation to the copyright of the author for the purpose of quotation or not. However, EU Member States are obliged to meet the requirements set up by Article 5 (3) (d) of the EU Copyright Directive.
 This regulation allows them to provide for exceptions or limitations to copyright in the case of quotations, for purposes such as criticism or review, provided that:

· they relate to a work or other subject matter which has already been lawfully made available to the public and

· the source, including the author’s name, is indicated (unless this turns out to be impossible), and

· their use is in accordance with fair practice, and

· to the extent required by the specific purpose.

Even those Member States which have not yet brought the Directive into force, provide for exceptions or limitations to copyright in the field of quotations.

Copy-protection systems (see Subsection III 1 for basic information) and other types of technological measures protecting digital documents can create a relevant drawback to the use of copyright exceptions. According to the Directive (Art. 6) Member States are obliged to protect anti-copying devices and to outlaw circumventing acts (ie. ‘cracking’ those devices or related acts). This protection of technological measures is in principle also applied to beneficiaries of copyright exceptions or limitations, such as researchers for research purposes and/or quotations. 

Member States have to take measures to ensure that right-holders make available to those beneficiaries the means of benefiting from certain exceptions
 (ie. any tool enabling the legitimate use). Nevertheless it is questionable whether the implementation of this provision will offer appropriate access for researchers. One reason is that the obligation to enable use of protected material only covers a few exceptions,
 furthermore the kind of measures taken by each Member State to ensure legitimate use of copy-protected material are not harmonised. Therefore Member States can refer legitimate users to courts in order to obtain means to benefit from an exception regarding copy-protected material,
 if the right-holder does not voluntarily handover the necessary tools. 

A material meant to be an object of legitimate research activities might therefore be inaccessible for researchers for all the time a court’s decision might take.

j) Exceptions in Member States’ legislation

Exceptions of copyright listed below are not categorised by their name within a particular country or their broad spectrum of application, but by their use within socio-economic research. See Survey of national provisions and the national legislation linked in the table of copyright acts in the Appendix for more details regarding particular Member States.

6) Educational/Scientific use

Austria

Reproduction by schools for own use; exempted are works that are intended for teaching or training; Art. 42 (6) as well as reproduction of whole of books or periodicals or sheets of music or copies thereof (Art.  42 (8)). Works of literature and elucidating works of pictorial representations of scientific or didactic nature may be reproduced, distributed and made available to the public in collections of works intended for school use if this is done after the publication of the works for non-profit purposes and to the extent justified by the purpose (Art. 45 (2)); under certain circumstances school broadcasting of published works of literature (Art. 45 (3)).

Use of school books for commercial purposes provided the user has obtained the rights required for this from the responsible collecting society (Art. 59c). Use of individual oral presentations or individual performances for scientific and educational purposes as far as justified by a non-commercial purpose and the source is indicated (Art. 71a (4)).

Belgium

Reproduction in part or in whole of articles or works of fine art or reproduction of short fragments of other works fixed on a graphic or similar medium where reproduction is intended for a strictly private or didactic purpose (Article 22 (1) 4.) The same applies to reproductions in part or in whole of articles or works of fine art or reproduction of short fragments of other works fixed on any medium where such reproduction is intended illustration of education or scientific research to the extent justified by the education or research purpose     (Article 22 (1) 4bis and 4ter).

Making of an anthology for education (after the death of the authors, their work can be used without right-holder’s authorisation, but with a remuneration).

Reproductions and communications to the public used for examinations.

Denmark

Quotation rights in accordance with proper usage; for the purpose of educational activities, copies of published works may be made, provided that the requirements regarding extended collective licences have been met; short literary works or minor portions of them may be reproduced in composite works for educational activities (exempted are works intended for use in educational activities as well as any use for commercial purposes: ‘school textbook clause’); non-commercial recording of work performances as part of educational activities.

Finland

Parts of literary works may be used in exams or comparable tests; minor parts of a literary work may be used in a compilation intended for use in education; only non-profit educational activities are covered.

France

Analyses and short quotations justified by the educational or scientific nature of the work in which they are incorporated.

(broader exceptions for education and scientific research will probably be integrated in the law when implementing the copyright directive. The exact scope of such exceptions is still being discussed)

Germany

According to Sec. 46 reproduction, distribution and making available of parts of published works in certain types of collections comprising works of a number of authors are allowed if meant for certain educational purposes. Sec. 47 contains exceptions for school broadcasts. The new Sec. 52 a provides for making available small parts of a work, small works and single contributions from newspapers and periodicals for the purpose of illustration instructions in non-commercial education, restricted to a limited circle of people and to the extent necessary for the purpose. 

This provision concerns namely making available of material for eg a research group in an intranet (not Internet). If however a work is designed for teaching, the right-holder has to be asked for permission. 

Reproduction for personal scientific use and for inclusion into a private archive is covered by Sec. 53 (2)). Sec. 52 (3) provides for reproduction of small parts of published works for school and non-commercial education as well as state examinations.

Greece

‘School textbook clause’ for use in primary and secondary education. However, only applicable to reproduction by means of printing; reproduction for teaching purposes or examinations in accordance with fair practice and not in conflict with the normal exploitation of the work or other protected subject-matter and without prejudicing the legitimate interests of the right-holder.

Ireland

Fair dealing with a literary work or a non-electronic original database for the purposes of research or private study does not infringe copyright; fair dealing requires that the work has already been lawfully made available to the public and that the purpose of the copy does not unreasonable prejudice the interests of the copyright owner; also no copyright infringement by inclusion in an incidental manner into another work; special provision concerning copies of abstracts of scientific articles published in periodicals (copying and making available is permissible); ‘school textbook clause’; educational establishment covers schools, universities and other esta​blishments prescribed in a decree by the Ministry (not available yet); reprographic copies by educational establishments are allowed for the educational purposes of that establishment but limited to an amount of up to 5 % of any work any calendar year; licensing schemes may be granted to educational esta​blishments but may not restrict the exceptions above.

Italy

School anthologies are allowed but restricted to the extent specified in regulations that also lay down the manner for determining the equitable remuneration for such reproduction. Reproduction of photographs in anthologies for school use and in scientific or didactic works is lawful subject to the payment of equitable remuneration determined in the regulations.

Luxembourg

No infringement by the use of literary works by way of illustration in publications for teaching, to the extend justified by the purpose.

Netherlands

Taking over of parts of literary or scientific works in publications for teaching purposes is permissible under those circumstances, with the additional requirement of equitable remuneration; exception for limited amounts of copies made of literary or scientific works for the sole purpose of private study of the person who makes or orders the copies (remuneration is owed for this reproduction); also allowed: reproduction of scientific works including individual articles, reports or other texts, or short passages of books or other writings, on behalf of an enterprise, organisation or other establishment provided that the number of copies is limited to the number reasonably needed by the organisation.

Portugal

Right of partial or even total reproduction by photography or by an analogous process carried out by a library, a non-commercial documentation centre or a scientific institution, limited to the requirements of such institutions’ activities; this privileged scientific use, however, requires equitable remuneration to be paid to the author and to the publisher; the same right applies to educational establishments if the reproduction and the number of copies are made exclusively for educational purposes and their use is not profit-making; in this case, there is no requirement of equitable remuneration; ‘school textbook clause’; special provision concerning one single copy of works not commercially available or impossible to obtain for purposes of exclusively scientific interest and restricted to the period necessary for the use; in those cases, there seems to be no requirement for equitable remuneration either.

Spain

Privilege of reproductions of works made ‘without gainful intent by museums, libraries, record libraries, film libraries, newspaper libraries or archives which are in public ownership or form part of institutions of cultural or scientific character, and where the reproduction is effected solely for research purposes’, Art. 37 (1) — this exception shall privilege researchers making copies in the mentioned institutions; exceptions may not be interpreted in a manner capable of unreasonably prejudicing the legitimate interests of the author or adversely affecting the normal exploitation of the works (Art. 40bis); exceptions from database protection exist for purposes of illustration in teaching or scientific research, provided that the use is made to the extend justified by the non-commercial purpose pursued and that the source is mentioned (Art. 34 (2) (b)).

Sweden

Privilege for copies of published works prepared by means of reprographic reproduction for educational activities where an extended collective licence applies; those copies may only be used in such educational activities which are covered by the agreement forming the basis for the extended collective licence; ‘school textbook clause’; archives and libraries have a right to make copies for purposes of research; restricted to public archival authorities, those scientific and research libraries that are run by public authorities and public libraries; the same right may be granted by the government to other certain archives and libraries.

UK

Fair dealing with a literary work for the purpose of research for a non-commercial purpose does not infringe any copyright in the work; copying by a person other than the researcher or student is not fair dealing in case of multiple copies (Section 29). Also the purpose of private study constitutes fair dealing (Section 29). According to Section 32 copyright is not infringed if copying is done for the purpose of instruction or examination under certain conditions. Also the inclusion of a short passage from a published literary or dramatic work in a collection does not infringe copyright, provided it is intended for use in educational establishments and fulfils other criteria (See Section 33 for details, ‘school textbook clause’). Also Section 34, 35, 36 and 36 a provide exceptions in regard to educational establishments.

Material from Member States shows that an exception such as this should not be used broadly by its mere label, but in consideration of the precise understanding in a Member State.
 This can be illustrated by some explanations offered in a British copyright guideline, taken from the TLTP (UK Teaching and Learning Technology Programme) copyright guidelines (see Links to other copyright guidelines): 

‘In all cases, the term ‘fair’ means ‘not unduly prejudicial to the copyright owners’ interests’, especially financial interests. In deciding whether or not to use material without permission by relying on the fair dealing provisions, you must make a judgement whether or not, if you were the copyright owner, you would think it ‘fair’. Fair dealing is not a right, but a defence against an infringement action. If sued for infringement, you must be prepared to demonstrate not only that the copying was done for one of the approved purposes, but also that it was indeed ‘fair’ to the copyright owner. Our advice is that this provision is unlikely to be much help in the present context, as multiple copying or subsequent publications are almost certainly unfair.’

‘Apart from fair dealing, the previous concessions, are not specifically designed to help education, although they can be utilised for that purpose. However, there are some limited concessions aimed specifically to help the teacher and learner.’ 

Reprography

Literary, dramatic and musical works (not artistic) and published editions may be photocopied by or on behalf of an educational establishment for the purposes of instruction. There are, however, severe limitations; only ‘passages’ (not defined) may be copied and only 1% of any work may be copied in any calendar quarter. Note that it is 1% of the work, so a short story in a collection would be a distinct work and 1% would apply to it and not to the collection as a whole. On the other hand, any number of copies may be made. Against this, computer programs are excluded and, in any event, the resulting copies may not be sold, hired or offered for sale. Before using this rather limited concession, a check should be made as to whether or not you are covered by a licence issued by the Copyright Licensing Agency (CLA) since the concession lapses if and to the extent that licensing schemes are on offer. The CLA might be able to offer a licence for reproduction for use in programmes for exploitation.’

7) Quotation

All Member States have integrated the concept of legitimate quotations in their legal system somehow. See general introduction to quotations in research  above for an example. Some Member States provide for quotation as such, others refer to quotations of certain material or certain purposes. Some, like the UK, rely on a general concept of fair use.

Austria

Reproduction and distribution as well as oral public presentation, radio broadcast and making available to the public are permissible where individual parts of an published work of language are inserted or where individual works of language or works of a scientific or didactic nature, after they have been published in the quantity justified by the purpose, are included in a work of an essentially scientific nature whereas a work of a scientific or didactic nature may be included only for the purpose of elucidating the contents (Art. 46).

Belgium

According to Article 21 short quotations taken from a lawfully published work for the purpose of criticism, polemic or teaching or in scientific works in accordance with the fair practice of the profession and to the extent justified by the purpose are allowed.

Denmark

Quotations in accordance with proper usage and to the extent required for the purpose from a work which has been made public are permissible (Sec. 22).

Finland

A disseminated work may be quoted, in accordance with proper usage, to the extent necessary for the purpose (Art 22).

France

Pursuant to Article L122-5 Nr. 3 a) analyses and short quotations justified by the critical, polemic, educational, scientific or informatory nature of the work in which they are incorporated are permissible on the condition that the name of the author and the source are clearly stated.

Germany

German copyright law distinguishes between the inclusion of individual works and the quotation of passages from a work. According to Sec. 51 Nr. 1 the inclusion of a work in another work is, to the extent justified by the purpose, permissible where the individual works are included after their publication in an independent scientific work to illustrate its content. The quotation of passages from a work in an independent work of language is permissible according to Sec. 51 Nr. 2.

Greece

Pursuant to Article 19 the quotation of short extracts of a lawfully published work by an author for the purpose of providing support for a case advanced by the person making the quotation or a critique of the position of the author is permissible, provided that the quotation is compatible with fair practice and that the extent of the extracts does not exceed that justified by the purpose.

Ireland

According to Sec. 51 (1) fair dealing with a work for the purposes of criticism or review of that or another work or of a performance of a work does not infringe any copyright in the work where the criticism or review is accompanied by a sufficient acknowledgement
Italy

Quotation and reproduction of fragments or parts of a work is permissible for instructional purposes within the limits justified for such purposes provided that such acts do not conflict with the commercial exploitation of the work (Article 70).

Luxembourg

Quotation right to the extent justified by the purpose provided that the quotations are compatible with fair practice (Art. 10).

Netherlands

Quotations in an announcement, criticism, polemic or scientific treatise are permissible if the work has lawfully been communicated to the public, the quotation is in conformity with social customs, the extend of the quotation is justified by the purpose and the moral rights of the author are not
infringed (Sec. 15).

Portugal

Quotation right in support of one’s own opinions or for purposes of criticism, discussion or teaching unless the quotation is so extensive that it prejudice the interests in the work (Art. 75 (f)).

Spain

According to Section 32 it is lawful to include in one’s own work fragments of the works of others, whether of written, sound or audiovisual character, and also to include isolated works of three-dimensional, photographic, figurative or comparable art character, provided that the works concerned have already been disclosed and that they are included by way of quotation or for analysis, comment or critical assessment. Such use may only be made for teaching or research purposes and to the extent justified by the purpose of the inclusion and the source and the name of the author of the work have to be stated.

Sweden

Quotation right in accordance with proper usage and to the extent justified by the purpose (Art. 22).

UK

Section 30 (1) allows fair dealing with one work in order to criticise or review another work provided that it is accompanied by a sufficient acknowledgement and provided that the work has been made available to the public. Criticism can be scathing and can involve a substantial part of another work and yet still be fair dealing.

Whether a usage of a work is fair dealing, depends especially on the motive behind the use of the author’s works.

As you have seen, besides some clear and definite legal provisions, there are many less definite general legal terms applicable to the quotation right. How far these general terms may influence the right of quotation in the individual case is a question of their interpretation by the national judiciary. To make sure the relevant quotation does not conflict with the copyright of the author it is therefore, in case of doubt, recommendable to consult the national organisation responsible for questions of copyright law and its interpretation.

8) Libraries and archives

Austria

Single copies of works in their possession or works which have been sold out; generally no reproduction of whole books/periodicals (except copied by hand).

Belgium

Exceptions only concerning cinematographic works in favour of the ‘Cinémathèque Royale de Belgique’ (Film Archive. The exception might be broadened as to include all archives and museums when implementing the Copyright Directive).

Denmark

For copies in digital form making available outside the libraries, archives or museums is not allowed according to Sec. 16 (1). Works which have been made public may only be made available for personal viewing or studying on the spot. Further there are rules for making single copies by libraries, archives and museums laid down in the Order of the Right of Archives, Libraries and Museums to Make Copies of Literary and Artistic Works, etc. .No. 876 of November 28, 1997. The rights stated there are primarily granted to public authorities, libraries and archives (the institutions) for the purpose of the institution’s activities. The rights include under Sec. 6, eg, the right to make single copies for use in research; for handing out copies of single articles or short book sections to other users and for lending copies. Only one copy may be made available to the individual user (Sec. 6). Not allowed is making copies of computer programs in machine-readable form. The copies made under the Order may only be used by individuals for personal consultation or study. Copies can, however, be in paper form handed out to individuals under the provisions of Sec. 6. Acts of ‘Making available’ of works are excepted from the rules laid down under Section 1.
Finland

Decree regulating the right of archives and libraries to make copies of a work for the purpose of their activities under conditions specified in the decree; proposed amendments during the implementation of the Copyright Directive

France

No explicit reference in the Intellectual Property Code

Germany

Reproduction for collections of (parts of) works for religious, school and instructional use (Sec. 46 (1)) and recordings of documentary nature placed in official archives (Sec. 55 (2)) are exempted.

Greece

Reproduction of one additional copy made from a work already in the permanent collection is permissible in non-profit libraries or archives only if an additional copy cannot be obtained in the market promptly and on reasonable terms. The additional provision introduced by the Law 3057/2002 amending the Copyright Act is under para 28 C that the use permitted under the limitation does not conflict with a normal exploitation of the work or other protected subject-matter and does not unreasonably prejudice the legitimate interests of the right-holder.

Ireland

Above all, regulations may be made by the Minister that include the following matters: the conditions under which librarians can make copies for the library’s permanent collection or for persons requesting a copy. Further, Sec. 60 and the following provide that one copyshell, eg, be supplied to a requesting person if he declares that he requires it for research or private study; copies also may be supplied from library to library if the work in question has already been lawfully made available to the public without infringing on any copyrights. 

Included are further limitations on multiple copying and regulations on culturally important works and others.

Italy

The photocopying of works available in libraries for personal use or for the services of the libraries is permitted; the reproduction of intellectual works for personal use, when done by photocopying, xerocopying or a comparable medium, is permitted up to a limit of 15% of each volume or issue of a periodical, excluding pages of advertising; the distribution of those copies and any use that infringes the exploitation rights of the author is prohibited; loans from libraries and record libraries belonging to the State or to public authorities, made exclusively for purposes of cultural promotion and personal study without authorisation of the right-holder concerning printed copies of works, except for music scores, further concerning certain phonograms and videograms; reproduction of single copies of the phonograms and videograms containing cinematographic or audiovisual works or sequences of moving images, with or without sound by departments of libraries and record libraries belonging to the State.

Luxembourg

Public lending may not be prohibited by the author; he is, however, entitled to remuneration for such lending on conditions laid down in a Grand-Ducal regulation specifying the circumstances (regulation not available).

Netherlands

Exceptions from lending remuneration for educational establishments, research institutes and the libraries attached to them; no express exceptions concerning reproduction.

Portugal

Right of partial or even total reproduction by photography or by an analogous process carried out by a library, a non-commercial documentation centre or a scientific institution, limited to the requirements of such institutions’ activities. This privileged use, however, requires equitable remuneration to be paid to the author and to the publisher.

Spain

Art. 37 (1): privilege of reproductions of works made without gainful intent by museums, libraries, or archives which are in public ownership or form part of institutions of cultural or scientific character, and where the reproduction is effected solely for research purposes. Where this is the case, no authorisation and no payment or remuneration is required for the loans that these institutions make.

Sweden

Archives and libraries have a right to make copies for purposes of preservation, completion or research, or of single articles or short extracts which for reasons of security must not be given away in the original; restricted to public archival authorities, those scientific and research libraries that are run by public authorities and public libraries; the same right may be granted by the government to other certain archives and libraries (decree not available).

UK

Libraries and archives are defined in regulations made by the Secretary of State (regulations not available) which specify the provisions for different types of libraries and archives for different purposes; librarians in the sense of the copyright act are allowed to make copies for persons satisfying the librarian that they require the copies for purposes of research for a non-commercial or private study only; this right is restricted to single copies of articles in periodicals and parts of literary works and conditioned by the requirement that the persons to whom the copies are supplied are required to pay a sum not less than the cost attributable to the production of the copies, including a contribution to the general expenses of the library.

Even the United States have — in addition to their fair use practice — an explicit limitation of copyright regarding libraries and archives.

9) Private use

Almost all national laws contain an explicit exception concerning copies made for private use of some kind. Where not explicit provision applies, the common-law concept of ‘fair use’ best known from United Kingdom (and the United States) might be applicable. Irrespective of the dogmatic solution, the private use-exceptions should be handled with care. Whether or not eg the exceptions might be applied to digital copies or not varies between Member States and is not always explicitly provided for. The number of copies covered by the exception varies between Member States and is often only decided by judges. Researchers should prefer to refer to the more specific exceptions for research purposes/scientific use as described above.

Austria

Art. 42 contains a reproduction right for one’s own use in general for analogue copies (1) and for all types of copies for own research (2) and at the same time a limitations of this right (Art. 42 (5)). That means, that copies reproduced for one’s own use must not be used for the purpose of making the work accessible to the public.

Belgium

Regarding a lawfully published work an author may according to Sec. 22 (1) Nr. 4 not prohibit reproduction of articles or works of fine art or reproduction of short fragments of other works fixed on a graphic or similar medium where such reproduction is intended for a strictly private or didactic purpose and does not prejudice the publication of the original work.

Denmark

According to Art. 12 (1), private non-commercial copying is in principle allowed, but Subsection 2 contains a list of exceptions to this permission, among those provisions regarding certain forms of material in digital form, databases, computer programs.

Finland

According to Sec. 12 private copies of disseminated works are allowed with a number of exceptions including musical works, cinematographic works, useful articles or sculptures, or the copying of any other work of art by artistic reproduction, databases, computer programs.

France

According to Article L122-5 Copies of a disclosed work are allowed for strictly private use, except for works of art to be used for purposes identical with those for which the original work was created and except for computer programs (unless for a necessary backup) and databases.

Germany

Private copies for personal use from a not obviously illegal source and non-commercial purposes are allowed according to Sec. 53 (1), another person may only be asked to make analogue (paper) copies. In addition for own research purposes both types (analogue and digital) are allowed even when made by a third person.

Greece

Private Copies of a lawfully published work are in principle allowed according to Sec. 18, unless this is in conflict with normal exploitation of a work or the author’s legitimate interests. All copies concerning somehow ‘technical means’ are subject to restrictions and a remuneration scheme.

Ireland

No specific reference to private use, but copyright subject to ‘fair use’ concept (see Sec. 50)

Italy

Reproduction of single works or of portions of works for the personal use of the reader, when made by hand or by a means of reproduction unsuitable for marketing or disseminating the work in public. Photocopying of works available in libraries for personal use when done by photocopying, xerocopying or a comparable medium up to a limit of 15% of each volume or issue of a periodical, excluding pages of advertising; however, no distribution of copies as mentioned before in public and, in general, no use of them that infringes the exploitation rights of the author. Allowed are further Loans from libraries and record libraries belonging to the State or to public authorities, made exclusively for purposes of cultural promotion and personal study and exclusively concerning printed copies of the works, except for music scores and certain phonograms and videograms.

Luxembourg

According to Art. 10 an author may not prohibit a copy ‘effectuée à titre gratuit par le copiste’ and for strictly private purposes.

Netherlands

According to Sec. 16 b a limited number of copies made for private practice or study

Portugal

According to Art. 81, copies for exclusive private use allowed, provided that it does not harm normal exploitation of the work nor cause unjustified prejudice to the author’s legitimate interests

Spain

With certain conditions stated in that section, reproductions of already disclosed works are allowed according to Art. 31 (1) for the private use of the copier, provided that the copy is not put to either collective or profit-making use; subject to a remuneration scheme (Sec. 25).

Sweden

Single copies for private use of works, which have already been made available, are allowed according to Art. 12, but digital copies are among the exceptions to this right.

UK

No specific provision for private use, but copyright subject to ‘fair use’ concept ‘fair dealing’ is possible with the works regarding private study eg a single copy of an extract of a work or other very limited use within the scope of the term ‘private study’.

All the exceptions mentioned above have to be handled with regard to the particular provisions, see the Survey of national provisions in the Appendix, and the national legislation (Table of Copyright Acts).

10) Source Indication

All Member States impose an obligation to acknowledge the source of a copy. In most Member States, there are specific provisions stipulating that the source and the name of the author have to be mentioned in the case of copies that are covered by an exception to copyright protection, especially concerning the right of quotation.

In addition, there is the general moral right of recognition of authorship that applies in those jurisdictions which do not explicitly refer to the copier’s duty to mention the author’s name in case of copyright exceptions. Concerning the necessary information that has to be provided, some national copyright laws explicitly require mention of the source and the name of the author (or even the publisher of the copied work, eg Italy), while other Member States refer to ‘proper usage’ and ‘sufficient acknowledgement’.

Austria

source indication obligatory for specified uses

Belgium

quotations require mentioning the source and the name of the author

Denmark

source shall be indicated in accordance with proper use

Finland

necessary because of general requirement of acknowledgement of source, no special provision concerning exceptions

France

required for quotation

Germany

clear acknowledgement required

Greece

required

Ireland

sufficient acknowledgement of the work and the author required

Italy

acknowledgement of title, name of the author, publisher, translator required

Luxembourg

mention of the source and of the name of the author

Netherlands

required

Portugal

mention, where possible, of the name of author and publisher, title and other elements enabling the work to be identified

Spain

Source and name of author have to be stated in case of quotations and concerning exceptions from database protection; generally necessary because the legitimate interests of the author may not be unreasonably prejudiced, and one of those interests is the moral right of recognition of authorship.

Sweden

Source and name of the author shall be stated to the extent and in the manner required by proper usage

UK

In general sufficient acknowledgement is necessary; except in cases where this would be impossible for reasons of practicality or otherwise or in certain other cases. In addition, there is the general right to be identified as author (Sec. 77, exceptions Sec. 79).

IV. Consequences of copyright infringements

Any act relevant to copyright as described above (eg publishing, copying, altering etc., see Section D II regarding restricted acts for details) carried out without legislative or contractual permission will typically constitute an infringement of copyright in a legal sense besides the ethical problems. An infringement of copyrights and other related rights has various civil and criminal consequences. Unfortunately, these legal sanctions are not harmonised throughout the European Union.
 The measures of protection, and also the level of protection, differ from country to country. These disparities are hampering the proper functioning of the internal market, and make it difficult to combat counterfeiting and piracy effectively, and lead to the ‘race to the bottom’ phenomenon.
 Furthermore, the conditions for fair and equal competition are weakened by differing national rules on enforcing intellectual property rights,
 in research as well as other relevant markets.

Moreover, it makes it difficult for entities that are working throughout the European Union to overlook the different systems of sanctions, and hampers their opportunity to react adequately to copyright and related rights infringements.

Up until now, there is only a proposal for a Directive on measures and procedures to ensure the enforcement of intellectual property rights
 see Appendix for EU-legislation. Until the enactment of this directive and its proper implementation into the national laws, each Member State will keep its particularities. This causes difficulties in providing a general outline of the system of sanctions and gives reason to seek professional assistance in cases of copyright infringement. As a first instance, it is advisable to contact one of the organisations that are dealing with socio-economic research, if you think that an infringement of copyright or a related right has occurred or will occur. A comprehensive list of these organisations, compiled by FORBA
 is available on the RESPECT homepage.

Nevertheless, it might be useful to give a general outline of the system of sanctions in order to give an idea of the consequences of an infringement of copyright or a related right.
 See Survey of national provisions and links to national legislation in the Table of Copyright Acts in the Appendix for more details on particular Member States’ provisions.

1. Civil consequences

Most of the EU Member States have enacted their own system of sanctions concerning the infringements of copyrights and related rights.

Only a few legal systems
 have not provided their own system of sanctions for these infringements. In these countries, this issue is dealt with by the general civil law. However, there are often certain rules modifying the general rules, particularly in the aspect of procedural law.

Nevertheless, there are some general principles, which are common to most legal systems. In general, obligations of an infringing party comprise remuneration, surrender of profits, damages and duties regarding the infringing material.

k) Appropriate remuneration

In most legal systems,
 the infringing party has to pay at least appropriate remuneration to the right holder if a work has been used unlawfully, regardless of whether the infringement was committed intentionally or with negligence. Mostly, the amount of remuneration depends on the sum that would have been paid if the violating party had acquired a proper licence. With varying dogmatic approaches some Member States require infringers to pay a multiple of this sum. It should be kept in mind that pursuant national legislation remuneration might even have to be paid where the use of protected material itself enjoys an exception/ exemption/limitation.

l) Surrender of profits

According to some of the national legislations,
 an injured party is entitled to request the surrender of the profits derived from the acts of infringement under certain conditions (intention, negligence).

m) Damages

It is a common principle to all national legislations that the infringing party is obliged to pay damages to the injured party, proved that the inflicting act has been intentional or with negligence. However, the amount of damages awarded does differ. In some legal systems the infringing party is obliged to pay an even higher amount of indemnification than the extent of the de facto caused damage.
 In some cases,
 the amount of indemnification is at least twice as high as the amount of reasonable remuneration. The treatment of the infringement of moral rights sometimes differs;
 and non-economic loss is recoverable. In some legal systems,
 damages even have to be paid if the infringement is committed in good faith, but only up to the profit gained.

Whether or not different consequences as named above are applied at the same time differs between Member States.

n) Infringing material

In most legal systems,
 a right-holder can demand either the destruction or the rendering useless of illegal copies and material that is intended
 for the unlawful manufacture of copies. In some jurisdictions,
 this right is only given if the destruction is not disproportionate. Sometimes,
 these rights are also extended to protection-defeating devices. Mostly, the delivering of the conflicting material to the injured party is also permissible, sometimes only in return for equitable remuneration.
 In some legal systems this right does not extend to works of architecture,
 to copies that were acquired in good faith
 or, in the case of good faith; these measures can be averted by the payment of a reasonable indemnification in money.
 In some cases, 
 the seizure of goods is permissible if there is reason to believe that these goods are to be marketed.

o) Injunctive relief

In general infringing parties will be obliged to refrain from any further infringing acts, called injunctive relief. All jurisdictions grant injunctive relief of some kind to cease copyright and related right infringements. Only the requirements for an order of injunctive relief differ.

2. Criminal consequences

Most jurisdictions have criminalised certain infringements of copyrights and related rights. The sanctions vary from fines to imprisonment. Mostly, the criminal regulations are enacted in the Copyright Acts. However, sometimes they are part of a general penal code.

See the Survey of national provisions and the table of copyright acts with links in the Appendix for details on Member States’ provisions.

3. Recommendations

Recommendations for research activities regarding infringements:

· Avoid infringements, thus before carrying out an act relevant to copyright (such as copying, making available, down- and uploading, altering etc...) make sure that the act does not constitute an infringement, eg:

· make sure that the respective exception (for research, quotations or the alike) really covers the intended use

· make sure that the permission obtained from the right-holder covers the intended use

· make sure that rights really rest with the party in question

· consider online-activities the same way analogue (paper) activities would be considered

· regard that copyright legislation varies between EU Member States

· consider copyright questions in all contracts (employment, research groups, networks etc.).

· However, if notified that a third party considers a certain use to be an infringement, stop that use immediately and tell the notifying party; if the third party indicates legal consequences seek legal advice immediately

· When realising that a third party is infringing your copyright ask that party to refrain immediately (without waiving further claims)

· If an infringing party does not react properly to your request, inform the respective research bodies (see FORBA’s list of relevant bodies on the RESPECT homepage
) and seek legal advice.

E. Questions of Database Protection

Databases, like compilations of empirical data, are used frequently within socio-economic research, and will increasingly be a fundamental basis of research in a digital environment. The making of databases requires the investment of considerable human, technical and financial resources therefore databases are protected in all EU Member States. In March 1996 a European Directive concerning the legal protection of databases
 was passed with the aim to establish a sufficient protection of databases in all Member States and to harmonise the existing different attributes of the protection. From that date on, Member States were required to protect databases. Currently, every EU Member has adopted the Directive in its national legislation.

Therefore databases, even if they might be as simple as a link-list made by a third party, should be handled with care, since databases enjoy strong protection. Policy known from copyright in general (see Section D) cannot be automatically applied to databases.

Researchers should check before using a database:

· whether it is protected by one of the two database regimes in Europe (by copyright, see below and Section E I 1 and by the special ‘sui generis’ right, see below and Section E I 2)

· whether or not the intended use is subject to restrictions under database legislation, and if so

· whether or not any of the special exceptions/limitations might be applied to the conduct in question.

I. What is protected?

According to the Directive collections, sometimes also called ‘compilations’ of work, data or other materials that are arranged, stored and accessed by means which include electronic, electromagnetic, electro-optical or analogous processes are protected in all EU Member States.
 In case of using third parties’ data or compilations of data a researcher has to check, if the relevant data may be qualified as such a database.

The Directive protects ‘databases in any form’ (Art. 1 I). This definition not only covers electronic databases, but also paper databases such as telephone books, or microfilm collections. The term ‘database’ should be understood to include literary, artistic, musical or other collections of works or collections of other materials, such as texts, sound, images, numbers, facts and data.

Protection is provided for databases defined as:

· collections of independent works, data or other material

· which are systematically or methodically arranged

· and can be individually accessed

· by electronic or other means.

Example: The items in the database can be simple textual items, but can also be complete independent works (copyrighted or not). Thus, an encyclopaedia with different entries qualifies as a database. An electronic photo book is also protected, even if the database creator does not have the copyright to the photos in the photo book. Of course, making this database available requires the permission of the copyright holders of the individual photos.

To be protected by copyright, a database has to be the author’s own intellectual creation, otherwise it cannot be protected by copyright because some Member States therefore require certain creativity. In many cases considerable financial investments are made to create a database, which does not fulfil the criteria of an intellectual creation itself (eg in the structure of a telephone book there is rarely no scope for creativity). For this reason the Directive introduces two separate ways through which a database can be protected, deviating from the requirement for copyright protection.

· First, it confirms the existing practice in several Member States that a database can be protected by copyright, if there is an intellectual creation involved in the selection and arrangement of materials (see Section I 1)

· Second, it introduces a new, independent right, if there is no creativity but a qualitatively and/or quantitatively substantial investment in the obtaining, verification or presentation of the contents of a database. This right is called ‘sui generis’ right (see Section I 2).

By the time of this document’s edition, all Member States have implemented this two tier approach of database protection.

The following subjects are explicitly excluded from the extent of the protection as a database:

· computer programs used in the making or operation of a database (see Section F)

· the works and material contained in the database (the works themselves might be protected by copyright law if they fulfil the requirements for protection, see Section D)

· recording or an audio-visual, cinematographic, literary or musical work as such does not fall within the scope of this Directive

· the rental and the lending of databases in the field of copyright and related rights are governed exclusively by Council Directive 92/100 EEC of 19.11.1992,

· the moral rights of the natural person who created the database remain outside the scope of the protection.

The following Sections describe which databases are protected by copyright (I 1), which are protected by the ‘sui generis’ rights (I 2), which rights are in principle reserved to the right-holder (II) and significant exceptions to the protection (III).

1. Database protection by copyright

The Directive stipulates that databases which, by way of the selection or arrangement of their contents constitute the author’s own intellectual creation, shall be protected as such by copyright. No other criteria shall be applied to determine their eligibility for that protection, which means that Member States
 may not introduce other, additional requirements to limit the copyright protection of databases. The scope of the protection by copyright is the intellectual creation.

Example: In July 2001 the Austrian Supreme Court
 decided that a website containing information on holiday houses with links to independent websites is protected by copyright. The court held that the information had been systematically arranged. Having found that the website constituted a ‘database’, the court also awarded copyright protection because of the creativity comprised in it.

2. ‘Sui generis’ protection of databases

Even with the harmonised rules on copyright protection for databases, many databases are left unprotected because they lack creative content. To overcome this problem, the Database Directive also introduces a so-called ‘sui generis’ protection regime. The scope of protection by ‘sui generis’ right is the investment in modern information storage. According to the Directive (Article 7, ‘Object of protection’), Member States
 shall provide for a right for the maker of a database which shows that there has been:

· qualitatively and/or quantitatively a substantial investment

· in either the obtaining, verification or presentation of the contents

· to prevent extraction and/or re-utilisation of the whole or of a substantial part, evaluated qualitatively and/or quantitatively, of the contents of that database.

The substantial investment can be found, eg, in the work or the money required to obtain the individual elements. Eg, the collection of people’s birth dates by visiting all church archives and other public records could qualify. The design of a user interface, or the digitalisation of existing paper records could also be seen as a substantial investment. Compiling music tracks on a compact disc or other carrier does not qualify, because this shall not be seen as a substantial investment.

Example: The online database Berlin Online,
 which contained classified ads from the Berliner Zeitung newspaper, was systematically searched by a ‘meta-search engine’, that automatically e-mailed search results to users. The Berlin Court ruled that the conversion into digital form and the selecting, updating and verifying of the ads constituted a substantial investment under §87a (1) (1) of the German Copyright Act. The use of the search engine was held to amount to repeated and systematic extraction of insubstantial parts of the database that unreasonably damaged the lawful interests of the owner of the database rights. The website owner was deemed to have suffered damages because the search engine systematically bypassed the advertisements on the Berlin Online site.

In all EU Member States ‘sui generis’ database protection exists and the definition provided by the Directive has, in the main, been adopted by them. According to the Directive,
 the maker of a database is the person who takes the initiative and the investment risk. Though only some Member States have expressly implemented that the maker of a database is the person who takes the initiative and the investment risk, all national courts of the EU Member States will have to identify the maker in accordance with the Directive even in absence of an explicit implementation in their national legislation.

II. Which rights are reserved?

The following chapter contains information about the implementation of the economic/exploitation rights granted by the Database Directive; the moral rights are provided for in the Copyright Directive which has been examined in Section D II 1 a) (2).

1. Rights provided for by copyright protection of databases

According to the Directive (Art. 5, Restricted Acts) in respect of the expression of a database which is protectable by copyright, the author of a database should have the exclusive right to carry out or to authorise:

· temporary or permanent reproduction by any means and in any form, in whole or in part

· translation, adaptation, arrangement and any other alteration
· any form of distribution to the public of the database or of copies thereof; the first sale in the Community of a copy of the database by the right holder or with their consent shall exhaust the right to control resale of that copy within the Community;

· any communication, display or performance to the public

· any reproduction, distribution, communication, display or performance to the public of the results translation, adaptation, arrangement and any other alteration.

The legitimate user of a database may perform all these acts without the authorisation of the author of the database that are necessary for the purpose of access to the contents of the database and normal use of these contents. This user may retrieve and re-use, without authorisation and for commercial purpose, non-essential parts of the contents of a database. They may not perform acts which unreasonably prejudice the legitimate interests of the maker of the database or of a person providing the works or services contained in the database.

2. Rights provided for by ‘sui generis’ protection of databases

The protection as database reserves certain rights for the right-holder of a database. According to the Database Directive
 see Appendix for EU-legislation) the maker of a database, which is protected by the ‘sui generis’ right, shall be prevented from extraction and/or re-utilisation of the whole or of a substantial part, evaluated qualitatively and/or quantitatively, of the contents of his database.

· ‘Extraction’ shall mean the permanent or temporary transfer of all or a substantial part of the contents of a database to another medium by any means or in any form.

· ‘re-utilisation’ shall mean any form of making available to the public all or a substantial part of the contents of a database by the distribution of copies, by renting, by online or other forms of transmission. The first sale of a copy of a database within the Community by the right holder or with their consent shall exhaust the right to control resale of that copy within the Community; Public lending is not an act of extraction or re-utilisation.

· The repeated and systematic extraction and/or re-utilisation of insubstantial parts of the contents of the database implying acts which conflict with a normal exploitation of that database or which unreasonably prejudice the legitimate interests of the maker of the database shall not be permitted.

‘Sui generis’ rights form pecuniary rights and as such can be transferred, assigned or granted under contractual licence.

III. Exceptions to database protection

Legal protection of databases does not necessarily mean that they cannot be used at all. Even an individual permission is not necessary, if a statutory permission (exception) can be applied. Exceptions exist regarding copyright as well as ‘sui generis’ protection of databases.

1. Exceptions to copyright protection of databases

The general structure of exceptions is reflected by Art. 6 of the Database Directive, which contains, in addition to the regulations for the lawful user of a database, Art. 6 (1), the options for the EU Member States
 to provide limitations on the authors’ rights.

Limitations can be set in the following cases:

· in the case of reproduction for private purposes of a non-electronic database

· where there is use for the sole purpose of illustration for teaching or scientific research, as long as the source is indicated and to the extent justified by the non-commercial purpose to be achieved

· where there is use for the purposes of public security or for the purposes of an administrative or judicial procedure

· where other exceptions to copyright which are traditionally authorised under national law are involved, without prejudice to points mentioned before.

p) Scientific research and education

Most of the general copyright exceptions for teaching illustrations and scientific research apply to database protection in the same way as they apply to all other protected works. These exceptions to copyright for scientific use have therefore already been explained in Section D III 5 b) (1) of these guidelines. In the most cases there is additionally a special protection for scientific databases. For details concerning this topic in the national legislation please see Appendix (Survey of national provisions, Table of copyright acts).

q) Archives and libraries

There are no special provisions for the use of databases by libraries and archives. Therefore, where databases are protected by copyright, the common exemptions for libraries and archives as stated in Section D III 5 b) (3) could apply. These would probably fall under Art. 6 (2) (d) of the Database Directive as exceptions traditionally authorised under national law without prejudice to the provisions of Art. 6 (2) (a), (b), (c). The researcher should, however, take care in cases where those general exemptions could circumvent the exclusive provisions on teaching and research.

r) Quotations

The same applies to the exceptions for quotations where they are not covered by the scientific research exception. As shown above, those exceptions which do not fall under the scientific research exception of Article 6 (2) (b) are covered by Article 6 (2) (d) as traditionally authorised national exceptions.

2. Exceptions to ‘sui generis’ protection

According to the Database Directive (see EU-Directives in the Appendix, Article 9, ‘Exceptions to the ‘sui generis’ right’) Member States may stipulate that lawful users of a database which is made available to the public in whatever manner may, without the authorisation of its maker, extract or re-utilise a substantial part of its contents. The exemptions stipulated might be relevant for socio-economic research:

· in the case of extraction for private purposes of the contents of a non-electronic database

· in the case of extraction for the purposes of illustration for teaching or scientific research, as long as the source is indicated and to the extent justified by the non-commercial purpose to be achieved

s) Teaching and research

For the purposes of the RESPECT project, the most relevant exemption is that of Article 9 (b) for teaching and scientific research. Therefore, you will find the details of the different regulations in the Member States concerning this important topic in the Survey of the national provisions and in the national legislation linked in the table of copyright acts (Appendix).
t) Exemptions for libraries, archives etc.

Although the Database Directive does not provide for an exemption to the ‘sui generis’ protection for archives, libraries and similar institutions, some Member States have included such an exemption in their national laws. The Copyright Acts of Denmark, Finland and Sweden contain an explicit provision concerning such an exemption.

IV. Term of protection

The right to prevent the unauthorised retrieval of the contents of a database extends for a period of 15 years with effect from the date on which the creation of the base was terminated.

To qualify for protection under those rights, a database must meet certain requirements; a database can qualify for both rights at the same time.

V. Recommendations

· Realise that work with databases will in almost any case constitute a restricted act under database restriction; when in doubt consider the material as protected.

· If a database is found to be protected by (any) one of the provisions mentioned above, it should not be used for research without (statutory or contractual) permission, if the intended use constitutes a restricted act.

· Any research activity that contains a restricted act of database use listed above (in at least one of the Member States) should not be carried out unless one of the exceptions can be applied or permission obtained.

· Unless there is a unquestionable implied permission (see for implied licence Section G II 3 on formal requirements), explicit permission for any use should be obtained from the right holder.

· A researcher using any material, eg establishing a website, should check carefully whether he has obtained the necessary rights for all the third party material that could be subject to database protection. The fact that material is ‘freely available’, eg on the Internet, does not mean that there are no third party rights attached to it. A researcher should — as a general rule — assume that most of the material described above will be protected by intellectual property laws, and therefore refrain from using any of this material without explicit permission.

· If the researcher uses his own material which meets the criteria for protection, eg, establishing a website, it should include a short copyright notice
 on the webpage or connected to the copyrightable content (eg at the beginning or the end of a text, or under a picture). In case such notice appears on the copy, in a copyright infringement suit in some countries a defence cannot be based on the assertion that an innocent infringement occurred. Also, in most European countries it is presumed that the person mentioned as the author on the work is in fact the creator of the achievement. Finally, the removal or alteration of such a copyright notice can serve as an extra ground to pursue claims against a person who has taken material from one’s own website.
F. Questions of Software Protection

Any modern socio-economic research activity will include the use of software, at least, eg, the use of a word processor. Most of the software used in a professional working environment will not be free, but subject to rights which should be respected. Even for the special purposes of research statutory or contractual permission is necessary in most cases. The fact that a software-version has been bought once officially does not necessarily contain all the rights obligatory for later research activities (eg an adaptation of the software might not be permitted; licences usually only permit the installation on one single computer). Statutory protection for software in copyright laws has become increasingly important because more software is mass-marketed through traditional channels from a website without a signed licence agreement.

Copyright protection of software is first of all determined by the Directive 91/250/EEC (see Appendix for EU-Directives) on the legal protection of computer programs. The aim of this Directive is to establish that Member States should accord protection to computer programs under copyright law as literary work. To establish who and what should be protected, the exclusive rights on which protected persons should be able to rely in order to authorise or prohibit certain acts, and for how long the protection should apply. To date, all Member States have adopted the Directive on the legal protection of computer programs, mostly not by separate acts on computer software protection (with the exception of Belgium) but by amendments to the existing copyright acts.

Nevertheless all researchers should be aware that software is not only protected by copyright, but, in some cases not normally relevant in socio-economic research, also be protected by way of a patent (see Section B I 1 on industrial property).

I. What is protected by copyright?

Software exists to control a computer’s operation. Without software the computer would be static. Software instructs the computer’s hardware to carry out functions in discrete steps and for this reason, software is sometimes called ‘instructions’.

While the term ‘computer program’ is not defined in the Directive 91/250/EEC,
 it includes:

· programs in any form, including those which are incorporated into hardware

· preparatory design work leading to the development of a computer program, provided that the nature of the preparatory design work is such that a computer program can result from it at a later stage.

In the area of software protection, the conditions for protection are the same or very similar in the EU Member States. The necessary level of originality that is required for copyright protection of computer software is defined as the ‘author’s own intellectual creation’, thereby harmonising this aspect throughout the EU
. This requires:

· the creation of the software by a human being

· that the material has to be the result of that person’s own intellectual creation.

Sufficient is the showing of a minimum of individuality or creativity. Only totally trivial material, which does not even contain a spark of individuality or creativity, is ineligible for protection. Whereas, in respect of the criteria to be applied in determining whether or not a computer program is an original work, no test as to the qualitative or aesthetic merits of the program should be applied. Some Member States, such as Germany, had to lower the threshold for protection. Although not all Member States have implemented the exclusion of other criteria expressis verbis, the Software Directive has nevertheless led to a harmonised level of originality concerning copyright protection of software.

II. Restricted acts regarding software protection

If there are no exceptions to those restricted acts as mentioned below, the following exclusive rights belong to the right-holder:

· reproduction — which includes permanent or temporary reproduction of a computer program by any means and in any form, in whole or in part. This does also include the loading, displaying, running, transmission or storage of the computer program

· translation

· adaptation

· arrangement

· or any other alteration of a program

· as well as any form of distribution to the public, including software rental.

III. Exceptions to those restricted acts

There are certain permissible exceptions to the exclusive rights
 listed above.

1. Activities by ‘lawful acquirers’

Generally speaking, normal activities by ‘lawful acquirers’ of the program are allowed. Acts do not require authorisation by the author of the program whenever a:

· reproduction, translation or any other restricted act is necessary

· for the use of the program

· by the lawful acquirer

· in accordance with its intended purpose.

2. Reverse engineering techniques

This is especially true for certain reverse engineering techniques. The person having a right to use a copy of a computer program shall be entitled, without the authorisation of the right-holder:

· to observe, study or test the functioning of the program

· in order to determine the ideas and principles underlying any element of the program

· so long as this does not result in an infringing copy, as the ideas and principles themselves are not covered by copyright.

3. Right to make a back-up copy

There is also an explicit right to make one back-up copy which is necessary for the use of the program by the lawful acquirer. Such rights of the rightful possessor cannot even be overridden by a contract. This right is restricted to one copy and is only applicable if the right-holder himself did not hand out a back-up copy to the lawful acquirer.

4. Decompilation

A very important exception is the possibility of decompiling a program to make it interoperable with other programs. Such decompilation is only allowed if:

· it is indispensable to obtain the information necessary to achieve the interoperability of an independently created computer program with other programs

· such decompilation is performed by the person having a right to use a copy of a program,

· the information has not previously been readily available to this person (eg because it has been made available by the author)

· the decompilation is confined to the parts of the original program which are necessary to achieve interoperability

· the information obtained by the decompilation is not used for other goals than to achieve the desired interoperability. It may especially not be given away to others, or used for copyright infringing purposes such as the development of substantially similar computer programs.

The interpretation of the decompilation
 exception differs from country to country.

5. Other exceptions

As computer programs are protected as a special form of literary work both under the Directive and under the national law of the Member States, one might think that any exceptions applicable to those works may just as well be applied to computer programs. Such a transfer of exceptions would, however, undermine the exclusive list of copyright exceptions concerning the protection of computer software. Member States are not allowed to provide any additional exceptions. While the specific exceptions addressed above limit copyright protection of computer programs under certain circumstances, the Community legislator has at the same time, excluded the applicability of other copyright privileges, as they are not mentioned in the exclusive numeration of Art. 5 and 6 of the Directive.

· Private copying of computer programs was excluded from the scope of permissible exceptions from restricted acts, although some Member states do not state that explicitly in their national legislation.

· Exceptions for scientific research cannot be applied to computer programs although not all national laws do say so explicitly.

IV. What is protected by patent law?

Software is not only protected by copyright, but might in some cases also be protected by way of a patent. A patent is an exclusive right for a new invention, normally in the technical field. It is granted by patent offices to give the applicant the right, for a limited period of time, to prevent others from (re-)producing, offering, using or selling the invention without his permission. The legal position on the patentability of computer programs is very ambiguous and this issue is dealt with inconsistently throughout the European Union. Article 52-2c of the European Patent Convention states that computer programs are not to be considered as inventions and cannot be protected as such by way of a patent.

However, courts and the patent offices have made several decisions in the past, where after computer programs are patentable under certain conditions:

· The guidelines for examination in the European Patent office state that a computer program, itself or as a record on a carrier, is patentable in principle if ‘the program has the potential to bring about, when running on a computer, a further technical effect which goes beyond the normal physical interactions between the program and the computer’.

· Furthermore a computer program has to meet — as any invention — the criteria of novelty, inventive step and industrial application.

Examples: A computer program controlling x-ray equipment
; a program controlling the co-ordination and control of the internal communication between programs and data files
 or a method for entering a rotation angle value into an interactive draw graphic system were held to be patentable.

Thus, such a program might be protected by way of a patent and any use without the permission of the patent holder would be prohibited. In February 2002 the European Commission drafted a Proposal for a Directive on the patentability of computer programs. Since the European Parliament rejected this draft in September 2003, the future development of the patentability remains uncertain.

V. Recommendations

Recommendations for research activities regarding software:

· Recommendations given in connection with copyright (see Section D) and database protection (see Section E) are of course valid in this context. Using any material, you should check carefully whether you have obtained the necessary rights for all the third party material that could be subject to software protection.

· You are explicitly permitted to make a single back-up copy of the software for bona fide reasons if a back-up version wasn’t handed out by the right-holder. If this back-up copy fails, you can then make another back-up copy. You may not make multiple copies unless you get a licence permitting this.

· You may reverse engineer, that is, take portions of some software code to ensure that software you are developing is fully compatible with it.

· The situation regarding rental and lending of software is particularly complex. Rental (ie. lending for a charge) of a third parties’ computer software is an infringement if done without permission. There is no obligation upon the copyright owner to give such permission (except in the case of public libraries). Free loan of software is never an infringement as long as the software has been lawfully obtained.

G. How to Treat IP-Questions in Contractual Agreements

Questions of intellectual property rights arising in socio-economic research are often treated in contracts. These guidelines are mainly designed to enable researchers and the respective management to do their work in compliance with the intellectual property rights of others. Thus the most important contract issue for researchers may be agreements necessary to use works created by a third party within the research activity. This might necessitate a contract granting (utilisation) rights to use material in a certain way.

Licensing contracts and contractual relations concerning copyright and related rights have not been subject to overall harmonisation within the Community.
 Therefore the variety of relevant national provisions within the Member States makes it difficult to elaborate general principles of the transfer of rights. In some cases the contract law concerning intellectual property right is ruled by civil law, in other cases the EU Member States created specific national provisions for the contractual agreements concerning the transfer of intellectual property rights. Many Member States have also implemented a number of specific measures designed to protect authors in their contractual relations with third parties.
 Nevertheless, some aspects relevant in most or all Member States are presented in Subsection I — IV.

Another typical scope of contracts regarding intellectual property in socio-economic research are the employment contracts of researchers, whose working results are in many cases meant to be exploited by their employers. Their influence on intellectual property rights are covered by Subsection V.

I. Basic principles of transfer of rights

In many cases, the first contact of a socio-economic researcher with intellectual property contracts will concern a transfer of rights to grant a third party certain rights concerning the use of protected material (see, eg, Section D I for material protected by copyright). Without some form of transfer of rights or permission to perform certain acts with respect to the protected subject matter, the exploiter would be committing an infringement of the creator’s right. Contractual agreements enable the undertaking of a restricted act.

A researcher will need any form of transfer of rights whenever he wants to use a work created by a third party if:

· the usage constitutes an act relevant to intellectual property (see, eg, D II for restricted acts in copyright), ie. using rights granted in principle to the author, and

· the usage is not covered by statutory exceptions or the like (see, eg, D III for limitations of copyright).

If no exception applies, the use of copyrighted material requires the right holder’s consent.

Example: Supposing a researcher is using some kind of software (no freeware) for his work (eg a word processor, a program to process empirical data) he does not ‘own’ the software unless he has written the software himself without being in an employment situation. The extent of the legal usage depends on his licence for the protected software.

Within the Member States different legal constructions exist to transfer intellectual property rights. The term ‘transfer’ is to be understood in its broadest sense and includes all possible forms of alienation of rights. A brief overview of the most common forms of transfer of rights and their main characteristics is given which enables researchers to choose the form that will fit best their needs. The restrictions regarding the transferability of rights apply to copyright. All rights concerning the ‘sui generis’ protection of databases can be transferred.

1. Assignment of rights

An assignment is generally understood as the complete transfer of the rights in the protected subject matter from the initial author to another party.
 It can be limited to apply to one or more acts that the right owner has the exclusive right to perform. It can also be limited to the time period and to certain forms of exploitation. Once a right is assigned the initial owner loses all his claims on the assigned right. In most Member states copyrights may be subject to an assignment.

2. Licence

A licence is defined as the permission to do an act, which without that permission would be an infringement of copyright or related right.
 A licence may cover all of the acts of the right-holder, it may also be limited to one or more or to certain forms of exploitation, a time period or a geographical territory, and it may be exclusive or non-exclusive. In general the author’s rights may be divided with respect to the modes of exploitation.

In practice, an exclusive licence and an assignment of rights have similar economic consequences for the author and the exploiter since an exclusive licence excludes all other persons, including the grantor of the licence, from exploiting the work.
 The essential difference between the licence and the assignment lies in the fact that, contrary to the assignment, the licensee cannot be considered the owner of the right. The licence gives authors the possibility to transfer their rights if an assignment is not possible because of the unalienable rights of the authors.

3. Waiver

Copyright protection consists of the protection of economic and of moral rights. Moral rights are generally considered to be inalienable. As a consequence, a global waiver of an author’s moral rights is generally not valid. However in some Member States moral rights are subject to Copyright and Related Rights Acts which allow the authors under certain circumstances to waive certain attributes of their moral rights which makes it easier for the contracting party to use the protected work.
 Nevertheless national legislation varies significantly on the question of the renunciation to some of the creator’s moral rights.
 Therefore it’s important to recognise the differences between the legal approaches towards moral rights within the Member States.

4. Collective licence

Rights can be transferred by single licences or collective licence agreements. For the latter, the right holder transfers (mostly all of) his rights to a collective society which then offers licences to third parties, returning a certain sum to the original right holder for each licence granted. Collective licensing might above all be important for research related to music, which is in most cases exploited by collecting societies. A special kind of licence provided for in some of the Member States are compulsory licences administered by collecting societies as well.

II. Basic principles of contractual agreements

In application of the principle of freedom of contract, parties are free to conclude any agreement that they perceive to be in their best interest. Nevertheless they have to obey some general principles concerning contractual agreements which are not only valid for IP questions but for every kind of civil law contract. At the moment the level of regulation on intellectual property contracts still varies to an extent, hampering activities related to intellectual property contracts. Some provisions regard the form of contracts (see the following Subsection), others the content. Some Member States require specific information on the geographical scope,
 the duration,
 the forms of exploitation
 and the amount of remuneration.

To overcome this problem of different contract law regulations the Principles of European Contract Law
 were created which aim to harmonise this field. They are intended to be applied as general rules of contract law in the European Union when the parties have agreed to incorporate them into their contract or that their contract is to be governed by them. Nevertheless these principles contain no specific rules for the transfer of intellectual property rights.

1. Good faith

In all Member States the principle of good faith exists. While some Member States have transposed this provision literally in their copyright acts,
 other States did not implement it because the principle of good faith is a fundamental concept of their legal system.
 Good faith means that the obligor and the obligee shall behave according to the rules of fairness. This principle reflects the general recognition that parties have an obligation of loyalty and a duty on each party of the agreement to take one another’s interest into account. It is also recognised as allowing courts to bring correctives to the application of legal norms and contractual agreements.

Example: A young researcher wrote a book and entered into an exclusive 10-year-agreement with a publisher. The publisher assigned the copyright for the whole world for every research activity being published by the researcher during this period. The publisher had no obligation to exploit any work of the researcher, could terminate the agreement at any time and could assign the benefit of it. Vice versa no such right was given to the researcher.

Such an agreement is neither fair nor reasonable and infringes upon the principle of good faith.

2. Standard form contracts

In the field of copyright, agreements often take the form of standard form contracts. The question therefore arises whether such a transfer of rights could be invalidated on the basis of its unfairness towards the author. To protect authors in their contractual relations most of the Member States stated, eg that in doubt about the scope of a transfer, the contract must be interpreted in favour of the author and therefore against the user. In general a party who accepts another party’s standard terms is bound by those terms irrespective of whether or not the contracting party actually has knowledge of the content of the contract. But where circumstances indicate that one party could not comprehend the contractual agreements or in cases of unfair standard regulations some Member States
 have adopted legal provisions to declare specific contractual agreements to be unfair and therefore invalid. In other Member States
 the protection against the use of abusive clauses is lower.

3. Formal requirements

Formal requirements for licence agreements vary throughout Member States. Oral agreements according to explicit legislation are sufficient in some countries (Austria and Nordic countries), while most Member States demand agreements to be in written form (see Survey of national provisions for details; mostly just conditions for full proof, not making other agreements invalid). To be on the safe side, licence agreements should be made in written form, since several Member States legislation might be applicable on an international research activity, and will be applicable when publishing on the Internet (see Section C). Since there are no further special requirements, a licence might be asked for and granted with informal letters exchanged containing the necessary information.

Provided that an agreement is only linked to a country not requiring written form, a licence can be implied.

Example: Suppose someone places a study on a webpage, combined with a button ‘click here for download’. It can be assumed that the right holder authorises the necessary restricted acts to do so. Nevertheless, this authorisation cannot be assumed to cover further acts relevant to copyright such as, for instance, distribution to others.

4. Unknown means of utilisation

In many Member States there are restrictions referring to unknown means of utilisation. If a certain usage is not known at the time the contract is concluded, any contractual obligation cannot refer to those new means in the respective countries.

Suppose a contract signed in the late 1980s contains a licence covering all aspects of reproduction, distribution and communication to the public relating to a certain text. If the licensee now wants to publish this text on the Internet, he has to seek for a new licence, since according to the principle of unknown means the parties could not possibly have agreed on this aspect back then, because it wasn’t known at all.

Example: In the year 2000, eight French journalists sued the Gestion du Figaro for publishing their newspaper articles in an electronic edition of the last two years’ Figaro-archive. They claimed that reproducing and distributing the newspaper articles in a digital form was considered to be an infringement of their copyrights. According to the judgement of the Cour d’appel de Paris
 the creator of a work is granted the economic and the moral rights. In cases of new technological ways of distribution there is no tacit authorisation for the assignment and exploitation of these rights. An additional agreement with the right-holder has to precede the distribution via new technologies.

5. Works created in the future

Like in the case of the transfer of rights, in future forms of exploitation the national legislations within the Member States vary quite a lot with respect to the possibility to transfer rights on future works.

· The Copyright Acts of some Member States allow the transfer of rights in future works at the moment the contract is concluded under certain conditions, mostly under the condition of limitation in time

· in other countries the Copyright Acts strictly prohibits the transfer of rights in works to be created in the future

· the Copyright Acts of Ireland and the United Kingdom allows the transfer of rights in future forms of exploitation without any restriction

· finally, a number of Copyright Acts lay down no references to the transfer rights in future works.
 With respect to the principle of ‘freedom of contract’ the transfer of rights in future works might be allowed in these Member States.

In addition, the national courts have to point out under which conditions the transfer of rights in future forms of exploitation are invalid on the basis of the general rules of copyright law (see the Survey of national provisions in the appendices for details).

6. Special conditions of the online environment

The terms and conditions mentioned above are, in principle, applied to contracts in the online environment as well. Some aspects are of special importance to this field. Still problematic is the electronic transfer of intellectual property rights.
 As mentioned above, some Member States require contracts to be in written form. Generally, this cannot be accomplished online.

On the other hand, acquiring digital material via the Internet will become more and more standard within socio-economic research. The most common example today is the download of software or scientific articles. These agreements are often referred to as click-wrap-agreements. The term refers to the agreement reached by two parties, sometimes including general business conditions, by clicking the respective button of a webpage or online dialogue. According to the E-Commerce-Directive,
 Member States have to ensure possibilities for digital contracts, but so far, the usage of a certified electronic signature often necessary to replace a signature written on paper is not yet popular. In cases where the written form is not necessary, access to information will be given with a mere click which will simultaneously indicate consent to a licensing contract with little or no negotiating clout to the contractual conditions.

Another aspect of online work is the scope of rights affected. If material is eg, supposed to be put on the Internet, the necessary digitisation is a restricted act of reproduction. In many cases this material has to be altered to fit into the online scheme. These alterations might be relevant even to moral rights, as might be the case with drawings losing their intended effect due to format changes. Combinations with other material might change the implications of a work and again constitute an act restricted by copyright legislation.

7. Remuneration

The majority of copyright acts do not provide measures for the amount of remuneration to be paid to the author.
 There are numerous ways to calculate the amount of remuneration to be paid to the author for the use of his work. The most popular payment forms are proportional, equitable or lump sum. It depends on each situation and the form of exploitation which payment fits best. Therefore the question of the amount of remuneration should be part of the contractual agreement.

8. Effect of the transfer of rights to a third party

After having reached a contractual agreement on the transfer of a required right a researcher might have the necessity to re-transfer the acquired right to a third party. Therefore it is important to know if the transferee obtains the right for further transfers under the law.

The answer to these questions does not depend solely on the nature of the transfer, whether assignment or licence, but depends also on the law of each Member State. In almost all European Member States, the transferee is entitled to transfer the rights he acquired to a third party, provided that the author has given his consent to the transfer.

The question of whether the exploiter has standing to sue for copyright infringement is regulated only in a minority of Member States. In general, the assignee and the holder of the right of an exclusive exploitation right are permitted to sue in his own name for copyright infringement. By contrast, the holder of a non-exclusive licence is not entitled to institute proceedings in his own name.
 As national laws differ very much from each other and often reserve the power to the sole author to enforce his rights, legal expert should be contacted if a transfer to a third party is intended or if someone has to be sued for a copyright infringement.

III. Details on copyright related agreements in Member States

The following list only contains a choice of Member States’ provisions that are meant to give an idea of the national approaches on copyright agreement matters. The fact that a certain subject is not mentioned here does not allow the conclusion that the particular Member State has not regulated the aspect. Even if a respective provision cannot be found in the more extensive Survey in the Appendix or in the national copyright acts, general civil law might have to be applied in a particular state.

The given overview is just a short résumé of a study on the conditions applicable to contracts relating to intellectual property in the European Union, which was commissioned by the European Commission in May 2002.

Austria

Copyright is subject to inheritance, but is otherwise inalienable. There is only the opportunity to authorise others to exploit the work by some or all possible methods of exploitation or to grant other persons the exclusive right to exploit the work. Such an exclusive right is subject to inheritance and alienable. Even if an exclusive exploitation right was granted, there remain still some exploitation rights to the author (eg to include his work in a compilation of his works after a period of twenty years have elapsed from the date of publication of the work).

The way and the means of use are determined by contract. There are no special requirements of form for such a contract under Austrian copyright law. Moreover, there is also no explicit rule restricting the transfer of rights in future forms of exploitation. However, the courts have held that transfers of rights in future forms of exploitation are invalid on the basis of the general rules of copyright law. Dispositions concerning works yet to be created are valid. However, contracts, which transfer the exclusive rights of all works of an author to be created during his lifetime or during a time period exceeding five years, are subject to cancellation after a time period of five years. Under Austrian copyright law, the parties are free to agree whatever remuneration they please to. If an exclusive right is not used properly, the contract is subject to cancellation after an appropriate deadline. A waiver of this right is void, if it exceeds a time period of three years. Contracts are in general to be construed narrowly and in favour of the author. A waiver of moral rights is in general invalid (except for professionally produced audiovisual works and computer programs).

Belgium

Copyright is inalienable, only the economic rights are movable, assignable and transferable. In particular, they may be the subject of alienation or of an ordinary or exclusive licence. Contracts between authors and assignees or licensees are required to be in written form. Contractual provisions relating to copyright and to its modes of exploitation are to be interpreted restrictively. The author’s remuneration, the geographical scope and duration of the assignment shall be set out explicitly for each mode of exploitation. The assignee is required to exploit the work in accordance with the fair practice of the profession. It is controversial whether this rule entitles the author to terminate the contract in case the user does not exploit the work. However, the author has a right of termination if the work is not used properly within a stipulated time limit. In general, the assignment of rights in respect of as yet unknown forms of exploitation is null and void, unless provided otherwise. The assignment of economic rights relating to future works is valid only for a limited period of time and only if the types of works to which the assignment applies are specified.

Contracts related to copyrights between other persons than the original author, eg between a publisher and a user, do not have to comply with all those requirements. A waiver of moral rights is in general null and void.

Denmark

Copyright is alienable wholly or partially subject to the limitations following from the author’s moral rights. There are no formal requirements to be met for a contract assigning copyright but the contracts are to be construed restrictively. Moreover, there are also no rules regarding future works and future forms of regulations. At its best, such agreements are void under general contract law. The assignee is under an obligation to exploit the work. The author may cancel the agreement if the assignee has not exploited the work within a reasonable time or at the latest five years after the time where the agreement has been fulfilled on the part of the author. Where the agreement does not expressly specify individual forms of exploitation comprised by the assignment the author may subject to a reasonable notice terminate the assignment of the rights in the unspecified forms of exploitation which have not been implemented by the assignee within three years from the time when the agreement has been fulfilled on the part of the author. Assignment of the copyright does not give the assignee any right to reassign the copyright unless the reassignment is usual or obviously presumed. The assignor remains liable for the performance of the agreement with the author. Moral rights cannot be waived except in respect of a use of the work which is limited in nature and extent.

Finland

Copyright may be transferred in its entirety or in part, subject to the limitations provided by moral rights. Moral rights may be waived with binding effect only in relation to use that is limited in character and extent. Copyright is subject to inheritance. In general, an acquired right is not assignable to third parties unless provided otherwise. Under Finnish copyright law there are no formal requirements and no restrictions regarding future forms of exploitations and future works. There are special provisions for public performance contracts, publishing contracts, film contracts.

France

Only the right of performance and the right of reproduction (economic rights) may be transferred. The total transfer of future works is null and void. Most contracts concerning copyrights have to be in written form. In the event of a transfer, each of the assigned rights has to be mentioned separately. Moreover, the scope and purpose, place and duration of the exploitation has to be defined. The assignee has the obligation to exploit the assigned right in accordance with trade practice. There are also special provisions for publishing and performance contracts. The assignment of rights comprises a proportional participation by the author in the revenue from exploitation of the work; in certain cases the author’s remuneration may be calculated as a lump sum. If the assigned remuneration is a burden for the author, he may demand review of the price conditions. A waiver of moral rights is in general not permissible.

Germany

The transfer of copyright is only possible by inheritance and the alike. Under German copyright law, there is a further the opportunity to grant exploitation rights, to meet obligatory agreements on exploitation rights as well as to close agreements on alterations. An exploitation right can be granted for special or all manners of use; it can be granted as exclusive/non-exclusive right and be possibly limited in respect of place, time or purpose. An exclusive exploitation right includes, above all, the granting of exploitation rights to other persons while the author may reserve a right of use to himself. Even if the author has granted an exclusive exploitation right, the author keeps certain rights such as the translation of the work. In any case, he has the right to use his work in a compilation twenty years after the work was published. The granting of exploitation rights for as yet unknown types of use and the alike has no legal affect. The granting of licences for the exploitation of future works is possible. However, as an exception, these contracts have to be in writing to be binding. Such contracts are revocable after a time of five years. Where not specified exactly, the scope of exploitation right is determined in accordance with the purpose envisaged in making the grant. The same applies to the question whether an exploitation right has been granted, whether it is an exclusive right and concerning the extent of the right. In a case of doubt, the contract is interpreted in favour of the author. The author is entitled to fair compensation, the remuneration to be paid is specified. A waiver of moral rights is in general not permissible,
 however there is the possibility to agree on specific alterations.

Greece

Economic rights may be transferred or inherited. Moral rights are not transferable, but inheritable. The Greek system differs between exploitation contracts, by which economic rights are transferred and exploitation licences, by which an author authorises another person to exercise certain rights. These contracts and licences can be exclusive or non- exclusive. In the events of doubts, it is presumed that the contract or licence is non- exclusive. In an exploitation contract, the other party has the obligation to exercise the assigned rights. However, the contract or licence may in no circumstances confer any total right over the future works of the author, and will never be deemed to refer also to forms of exploitation which were unknown on the date of the contract. The aforementioned rights are not transferable to third parties without the consent of the author.

Contracts have to be in writing. There are also some provisions governing the contract. The scope and duration, the geographical application and the extent or the means of exploitation can be restricted by contract. If the duration is unspecified, its duration is deemed to be limited to five years, provided conventional mores do not indicate otherwise. If the geographical application is unspecified, it is deemed that it applies to the country in which they were concluded. If the extent and the means of exploitation is unspecified, it is deemed that it refers to the extent and the means that are necessary for the fulfilment of the purpose of the contract or licence. In all cases, the person who acquires the right or the licence is obliged that within a reasonable period of time, the work is accessible to the public via an appropriate form of exploitation. In general the fee payable to the author is obligatorily determined as a percentage, only in exceptional cases the fee may be agreed as a lump sum. However, this does not apply to employment contracts, computer programs and advertisement in any form. A waiver or transfer of moral rights is not permissible. However, consent given for a certain action is binding upon the author.

Ireland

The copyright in a work is transmissible in whole or in part by assignment as personal or movable property. In addition, the granting of an exclusive or non-exclusive licence is possible. Contracts assigning the copyright in a work and also exclusive licences have to be in writing. In general, there are no restrictions to the scope of a transfer of copyright, to future forms of exploitation or to the transfer of future works. However, an assignment of future works can be not enforceable according to the doctrine of restraint of trade. Also the amount of remuneration to be paid is up to the discretion of the parties. Copyright contracts are construed according to the normal rules of interpretation and not subject to special rules of revocation. Although a transfer of moral rights is not admissible. A waiver of moral rights will be valid, provided it is in writing, even in regards to future works.

Italy

Only the economic rights of copyrights are assignable to others. The moral rights of copyright remain always at the author. Furthermore the Italian law differs between exclusive and non-exclusive licences. The transfer of an exploitation right has to be in writing. The duration of a publishing contract may not exceed twenty years. An assignment does not include the exploitation by future means of exploitation. Regulations are set up regarding future works. In principle, the transfer of rights in future works is admissible, if the time does not exceed ten years. However, if such an agreement comprises all works of a certain category for an unlimited time, the contract is deemed to be void. A waiver of moral rights is in general not permissible. However a given consent for certain actions is binding.

Luxembourg

The moral rights and the rights of exploitation may be assigned or transferred wholly or in part. Also the granting of exclusive or simple licences is admissible. Those agreements have to in writing to be enforceable against the author. Publishing contracts and certain other contracts must provide a time limit. A transfer of rights on unknown forms of exploitation is only valid if it is specially paid. A transfer of rights in relation to not yet created works is possible under Luxembourg law. There are no special provisions governing the remuneration to be paid. A contract must be interpreted in favour of the author. The waiver or transfer of moral rights is permissible as long as the honour or reputation of the author is not affected.

Netherlands

The Dutch copyright law does not contain a specific part on contracts. Economic rights may be alienated or granted under simple or exclusive licence. The assignment of such a right has to be in writing, the granting of a licence has in general no special formal requirements. The Dutch Act does not mention future forms of exploitation or the assignment of rights in future works. Therefore it is controversial in legal literature whether those assignments are valid. Several rules demand the payment of equitable remuneration for the use of the work. An assignment is to be interpreted restrictively, in favour of the author. Certain moral rights may be waived.

Portugal

The copyright owner may authorise use of the work/ transfer or assign all or part of the economic content; simple authorisation for disclosure, publishing, use or exploitation does not imply transfer of copyright in the work. The authorisation shall only be granted in writing and should contain specific details (form of disclosure, publication and use; relevant conditions governing duration, place, remuneration). However this requirement is not substantial for a valid agreement. The assignment of a right has to be in writing to be valid. Powers granted for the guardianship of moral rights may not be subject to transfer or assignments. It is required that the duration, place of exercise and, where payment is involved, the amount of remuneration, is to be laid down in writing. If no duration is agreed, the duration of the assignment is considered to be twenty-five years in general and ten years in the case of works of photography or applied art. Moreover, the use and exploitation of a work can take place by any means presently known or later developed. A contract for the assignment of rights in future works must provide a time limit (maximum period is 10 years) to constitute a valid contract. There are detailed provisions on remuneration. Moral rights are not subject to waiver.

Spain

Exploitation rights may be transferred limited to the rights transferred, to the means of exploitation expressly provided for and the time and territorial scope specified. The failure to mention the time limits the transfer to five years. A global transfer of exploitation rights regarding all future works is null and void. A more rigid rule applies to publishing contracts. Future works may not be the object of a publishing contract. Moreover, an assignment does not apply to forms of future exploitation and the author has the right to terminate an agreement if it is not evidenced in writing. The author can also grant exclusive or non-exclusive licences. An agreement which grants an exclusive license is also revocable by the author if it is not evidenced in writing. The general rule of interpretation is that the transfer shall be limited to such exploitation as is necessarily deduced from the contract itself and is essential to the fulfilment of the purpose of the contract. The author has a right to terminate the contract under certain conditions. Remuneration is governed in the Copyright Act. Moral rights are unrenounceable and inalienable.

Sweden

Subject to the limitations following from moral rights, copyright may be transferred entirely or partially. If not agreed otherwise, the transferred copyright may not be transferred to others, only the transfer of copyright within a whole business transfer is admissible. There are no rules concerning future forms of exploitation or future works. Such agreements are only subject to the general law of unfair contract terms. Moreover the Swedish Copyright Act does not contain special provisions on the interpretation of copyright contracts but it does contain special provisions on publishing contracts. Moral rights may be waived in relation to uses which are limited as to their character and scope.

United Kingdom

Copyright in a work is transmissible by assignment, by whole or in part, as personal or movable property. A contract assigning the copyright in a work has to be in writing and signed to be valid. The owner can also grant licences. An exclusive licence has to be in writing to be binding. In general, there are no restrictions to the scope of a transfer of copyright to future forms of exploitation or to the transfer of future works. However, an assignment of future works can be not enforceable according to the doctrine of restraint of trade. Also the amount of remuneration to be paid is up to the discretion of the parties. Copyright contracts are construed according to the normal rules of interpretation and are not subject to special rules of revocation. Moral rights are not assignable, but can be waived.

IV. Recommendations

A transfer of rights is needed if a researcher uses a work created by a third party, the usage constitutes an act relevant to intellectual property and the usage is not covered by statutory exceptions or the like. The review of the international instruments reveals that the main treaties and directives in the field of copyright and related rights offer little or no protection to authors and performing artists regarding the conclusion of exploitation contracts, nor do they contain any rule regarding the formation, execution, and interpretation of exploitation contracts. They merely imply, without more, that the economic rights of authors and performing artists may be freely transferred to third parties.
 For this reason, an agreement concerning the transfer of rights has to be set up carefully. To reach a licence agreement the following steps should be undertaken:

1. Identification of the right-holder

The natural author who creates a work is far from being always considered as the initial owner of the copyright on a work. Therefore, first of all the right-holder (see Section D II 1 b on right-holders in general) has to be identified, keeping in mind that some rights (eg moral rights) might have stayed with the creator/author, while (some of the) economic rights have been transferred to a third party. In such a case, a double authorisation is necessary. Copyright indications on the material itself (copyright notices) are a first indication on whom to address in order to acquire the necessary rights. Those rights necessary for the intended use have to be identified as well (see Sections on restricted acts D II, E II, F II) as exactly as possible, in order to make sure agreements cover neither less nor more than needed.

Example: The use of a graph containing empirical data within a website includes the reproduction right and the right of communication to the public/making available right.

Some Copyright Acts require that the contract should set out explicitly, for each mode of exploitation the author’s remuneration, the geographical scope and the duration of the transfer.

2. Scope of transfer

The researcher has to decide what kind of rights the parties want to agree upon. An agreement can (and in some Member States has to)
 refer to:

· the transfer (assignment or licence) of rights where possible

· an exclusive or non-exclusive licence

· a limited or unlimited period of time (within the terms of intellectual property protection as, eg, 70 years after the authors death for copyright)

· geographical limits (eg reproduction and distribution only within the EU)

· exploitation rights (reproduction/communication to the public/distribution rights (see D II 2 on details of restricted acts)

· moral rights (not to be renounced generally in any of the Member States but may be waived to some extent in most of the Member States)

· remuneration in all possible forms

· amount of remuneration

· mode and term of payment

· to be on the safe side, licence agreements should be made in written form.

3. Necessary contents of contractual agreements

· preamble (parties, subject matter, purpose = intended use)

· rights (assignment of rights, non-exclusive or exclusive licences)

· description of the material (format, quality)

· extent of use (economically)

· description of (technical) necessary acts, eg digitisation

· possible alterations (eg size, format to meet online needs)

· possible combination with other material

· possible future changes

· duration of contract/period of licence (eg notice of (extraordinary) cancellation)

· place of exercise/possible geographical restrictions (less probable for Internet use)

· updates

· moral rights clause

· warranty clause (licensor guarantees to be the author of the respective material and is lawfully entitled to fulfil the contractual obligations)

· indemnification (licensor will have to pay for any damage caused by the fact that the material agreed upon infringes the rights of a third party)

· waiver of liability (eg for intention)

· choice of law

· jurisdiction

· amount of remuneration (eg lump sum, equitable, proportional)

· in an online situation the content of a contractual agreement should be checked carefully because of the danger of precipitation

4. Further requirements

· The principle of good faith has to be regarded for all contractual agreements.

· Concluding a contract the Principles of European Contract Law
 may be incorporated.

· It should be checked if there are only provisions in the civil law or if specific provisions for contractual agreements exist.

V. How employment contracts affect intellectual property

If an employee has created a work, the problem of ownership of copyright and the ownership of economic and moral rights arises. Up to now, this issue has not been harmonised by the European Union. Only two Directives have dealt with this issue. Art 2 (3) of Directive 91/250/ CEE
 (see the Appendix for relevant EU directives) provides that an employer is entitled to exercise all economic rights of a computer program if this computer program is created by an employee in the execution of his duties, unless it is provided otherwise by contract. Directive 96/9 /CEE
 leaves it to the discretion of the Member States whether to apply this regulation also to the creation of databases or not. Thus, there are several principles recognisable within the European Union regarding employment and copyright.

1. Basic principles

Most Member States provide for exceptions to the basic rule that authorship implies ownership, the so called ‘creator doctrine’. One of these cases is work made under an employment situation. Where works are created within an employment situation, copyright stays in principle with the employee. The Copyright and Related Rights Acts of most Member States contain no provision regulating the ownership of works created under employment, with the exception of the provision concerning the creation of a computer program or a database in the course of employment. Nevertheless, employment contracts play an important role; many of them will transfer or assign rights to the employer — as far as possible with regard to moral rights. Most Member States provide at least for an assumption regarding this rights transfer. In some of the Member States the courts have read in the employment contract an implicit transfer of rights in favour of the employer. Even in countries where the creator doctrine is strictly applied, courts have accepted that the employer has at least the right to exercise certain powers over the work created under his employment.

Since the situation for employed researchers varies from Member State to Member State (see the following Subsections), including an explicit transfer/assignment of rights is the best solution to be on the safe side. It should be done in writing (as most Member States require written form) and can be included in the employment contract.

2. Details on Member States’ provisions

Austria

There is no rule under Austrian copyright law, which asserts the copyright to the employer. A legal person is never deemed to be the owner of copyright. If a computer program is created by an employee in the performance of his employment duties, the employer enjoys an unlimited right of utilisation in the work unless he has agreed otherwise with the author of the program. In such cases, the employer is entitled to exercise the rights; the author’s right to claim authorship for himself remains unaffected. Thus, the employer will never be the initial copyright owner, he will only get an unrestricted licence to use the work. The same applies to databases.

Belgium

In Belgium, the copyright of a work remains at the employee. The economic rights may be assigned to the employer on condition that assignment is explicitly laid down that the creation of the work falls within the scope of the contract, that the work was created on commission and that the employer’s activity is in a non- cultural field or in advertising. An agreement between employer and employee transferring future works has to be express and must foresee the employee’s participation in the profits. In respect to the creation of computer programs, the employee is deemed to be the assignee of the economic rights in the work. The same rule is valid in respect to databases.

Denmark

Under Danish Copyright law no general rule governing the issue of employment exists. Only in respect to the creation of computer programs there is the rule that an employer is the owner of copyright if the computer program is created by an employee in the execution of his duties.

Finland

Also under Finnish Copyright law there is no general rule. However, the employer is the owner of copyright of a computer program and a database if the work was created by an employee in the course of his duties.

France

Under French copyright law, the existence of a contract for hire or of service does not derogate the author’s copyright protection. The general rule is that the author of a work enjoys copyright protection. However, the way French courts have interpreted employment contracts, there is an implicit transfer in favour of the employer of the rights in the works that the employee creates in the course of his employment, to the extent needed to conduct the employer’s business.
 The principle of collective work can apply, according to which all rights can vest in the employer. The economic rights are transferable by contract to the employer. Moral rights are not transferable. The employer is the owner of the economic rights in a computer program if it was created by an employee in execution of his duties.
Germany

In Germany, the economic rights remain with the employee, except if the terms or nature of the contract of employment provide something else. A different regulation is provided on the authorship in computer program. Unless otherwise agreed, the employer is entitled to exercise the economic rights where the employee has created the program in the execution of his duties or following the employer’s instructions.

Greece

In Greece, economic rights, which are necessary for the fulfilment of the purpose of the contract, are transferred exclusively to the employer, unless provided otherwise by contract. The copyright as such remains with the author. The economic right in a computer program created by an employee in the execution of the employment contract is transferred to the employer unless provided otherwise by contract.

Ireland

Unless there is any agreement to the contrary, the first ownership of copyright in a literary, dramatic, musical or artistic work (including a computer program) created by an employee in the course of his employment stays with the employer.
Italy

In general, the whole copyright remains with the author. The economic rights of computer programs, database and photographs created under employment, and computer programs and databases created in the execution of the employees duties or following the instruction given by the employer, stays generally with the employer.

Luxembourg

The initial ownership of rights on computer programs created by employees in the execution of their duties or following the instruction given by their employer stays with the employer. Other provisions concerning works created under employment do not exist. The economic rights are transferable by contract to the employer.

Netherlands

Where labour, carried out by an employee, consists in making of certain literary, scientific or artistic works, the employer shall be deemed the author thereof, unless otherwise agreed between the parties. If a work has been made according to the draft and under the guidance and supervision of another person, that person shall be deemed the author of the work.

Portugal

The ownership of copyright is determined in accordance with the relevant agreement. If there is no agreement, the copyright belongs to the intellectual creator (employee), unless the name of the creator is not mentioned. In the latter case, the copyright belongs to the employer. The moral rights remain under this regime with the creator. However all rights in a computer program belong to the employer, unless there is a stipulation to the contrary or unless the nature and object of the contract dictate otherwise. The same rule applies to databases created under employment.

Sweden

There is no general provision regulating the issue of employment in Swedish copyright law. Only copyright in a computer program created by an employee as a part of his tasks is transferred to the employer unless otherwise agreed by contract.

Spain

Unless the parties have agreed otherwise in a written contract, the economic rights are presumed to be transferred to the employer, to the extent necessary for the exercise of the customary activity of the employer. Unless otherwise agreed, the exploitation rights in a computer program belong exclusively to the employer if the computer program was created by an employee in the course of his duties.

UK

Unless there is any agreement to the contrary, the first ownership of copyright in a literary, dramatic, musical or artistic work (including a computer program) created by an employee in the course of his employment stays with the employer. 

H. Appendices

I. Additional Links

The following list of links leads to general information on intellectual property and especially copyright as well as other copyright guidelines.

1. General links

www.respectproject.org
www.ompi.int/about-ip/en/ (basic information from the world intellectual property organisation (WIPO) on intellectual property including copyright)

www.unesco.org/culture/copyright/ (basic information of United Nations Educational, Scientific and Cultural Organization UNESCO intellectual property organisation on intellectual property including copyright)

www.unesco.org/culture/copy/index.shtml (national copyright legislation according to UNESCO)

www.wto.org/english/tratop_e/trips_e/tripfq_e.htm (basic information of World Trade Organization on intellectual property, especially the TRIPS-agreement on Trade Related Aspects of Intellectual Property Rights)

http://trade-info.cec.eu.int/doclib/html/111709.htm (WCT)

www.ipr-helpdesk.org (EU-project offering help regarding questions of intellectual property with the emphasis on industrial property referring to EU-research within the 6th framework program and SMEs)

http://wiki.ael.be/index.php/EUCD-Status (information on the implementation of the Copyright Directive)

http://europa.eu.int/comm/research/era/ipr_en.html (information on intellectual property and the European research area)

www.europa.eu.int/scadplus/leg/en/s06020.htm (information on intellectual property)

http://europa.eu.int/comm/internal_market/en/intprop/index.htm (information on intellectual property)

http://europa.eu.int/eur-lex/de/index.html (access to Euro​pean Legislation) 
Links to information on open access/open content and the respective initiatives:

· www.soros.org/openaccess/g/read.shtml 
· www.publiclibraryofscience.org/
· www.amacad.org/publications/trans15.htm
2. Links to other copyright guidelines

Please note that there are many more guidelines available on the Internet, some of which might contain information applicable for socio-economic research in Europe. Guidelines and codes of practice for particular fields of practise often contain at least a section on copyright/intellectual property. It should be kept in mind though that especially guidelines coming from the United States do not represent the typical European approach to those questions (eg regarding the concept of fair use). They might serve as source of respectful conduct within socio-economic research but should be used only in combination with a source of European provisions.

www.lib.jmu.edu/Org/MLA/Guidelines/ (US; guidelines by the Music Library Association; professional organisation in the United States devoted to music librarianship)

www.ukoln.ac.uk/services/elib/papers/other/jisc-tltp/ jisc.pdf (UK; guideline by the JISC/TLTP copyright working group on behalf of the Joint Information Systems Committee, developed from guidelines originally created for the TLTP)

www.musiclibraryassoc.org/Copyright/guidemed.htm (US; guidelines supposed to provide guidance on the application of fair use principles by educators, scholars and students who develop multimedia projects)

www.ipr-helpdesk.org (EU-Helpdesk on Intellectual Property Rights specialised on SMEs and Questions of the 6th Framework)

www.ipr-helpdesk.org/guias/imprimible/cuerpo.jsp?guia=
guia2&len=en (copyright guideline of the EU Intellectual Property Helpdesk)

http://europa.eu.int/comm/research/era/pdf/
iprmanagementguidelines-report.pdf (guidelines for IP-Manage​ment in Publicly-funded Research organisations, working paper, expert group report for the European Commission)

II. Additional information on this research

1. Questionnaires

The following questionnaires were used in an early stage of the project in order to get a first impression of what those active in research and research management and, on the other hand, what legal experts in the Member States consider to be important topics.

Answers are subject to data-protection and therefore not published, but information has been included as far as possible in the guidelines.

u) for researcher/research managers

11) Copyright Implications of Socio-Economic Research

Preface: We are trying to develop Copyright Guidelines applicable to Socio-Economic Research and would be grateful if you could assist us in understanding how your work may involve copyright issues — in particular in how far it involves the use of third party content. We therefore provide you with a few questions whose answers would be of great help for us when producing the copyright guidelines for socio-economic research. If you have any further comments or ideas as to our topic, please feel free to let us know!

1. Please explain in what field of socio-economic research you work!

2. Please describe your (typical) activities/conduct in your field of work!

3. Does your research involve any of the following activities (vertical left column):


always
often
sometimes
never

Using data from public sources (official reports, government statistics, etc..)





Using data from private sources 





Using data from analogue sources (paper journals, etc..)





Using data from digital sources (Internet, CD ROM, etc..)





Using data from a collection of information (database)





Using data from any other source (please specify)





Use of literary works such as research papers, essays, opinions, interviews, etc...– any content in which an author expresses a (personal) opinion instead of merely stating facts





Use of plain data (facts)





Use of music/sounds, graphics/pictures/photos/video





Use of any other or any specific category of content (please specify)





4. In relation to the following material (horizontal column), does your work involve any of the following activities (vertical column):


Literary works such as research papers, essays, opinions, interviews, etc..
plain data (facts)
music/sounds, graphics/pictures/ photos/video

Reproducing /copying any material — in part or as a whole?




Integrating any material into one’s own research: In part or in total?




Citing from pre-existing works: Short/extensive/ verbatim/summarising?




Altering/changing any material




Translating pre-existing works: in total or in part; word by word or by its meaning?




Digitalising analogue material




Placing material in a distinct (new) context (displaying/using that material in a context that alters its original impression/meaning, etc..)




Distributing physical copies of one’s own research results in case one has performed any of the above activities during the course of research




Making one’s research results otherwise available to the public (via broadcasting, Internet, etc..) in case one has performed any of the above activities during the course of research




Making previously unpublished material (eg interviews) available to the public (in the course of publishing one’s own research results)




In case of making the material available online: hyper linking to third party material (eg for reference)




5. Do copyright issues (ie. legal restraints when using third party material for one’s own research) play a role in your everyday work? If so, in how far?

6. Which areas of practice (of your work) do you find as particularly difficult to deal with as to copyright issues (and would therefore need guidelines related thereto)?

7. Do you view copyright as a major/minor obstacle to your research activities? Please explain in how far!

8. When using text, other kind of data, images, photos, etc. within your work, how do you proceed as to copyright issues?

9. When using protected material outside your country or on the Internet have you ever taken into account, the copyright laws of foreign countries?

10. Can you rely on any kind of guidelines or other advice which addresses copyright issues? If so, which ones? (please name author and — if possible — Internet location of the guides)

11. Would you find (further) Copyright Guidelines for the fields of socio-economic research helpful? What would you expect from such guidelines?

v) for legal experts

12) Interview Questions on Copyright and Research Issues

Preface: We are trying to develop Copyright Guidelines applicable to socio-economic research and would be grateful if you could assist us in understanding how your national Copyright Laws apply to the use of copyrighted material in the context of (socio-economic) research. We therefore provide you with a few questions whose answers would be of great help for us when producing the copyright guidelines for socio-economic research. If you have any further comments or ideas as to our topic, please feel free to let us know!

12. In how far do Copyright Laws in your country provide for exceptions from the exclusive right of reproduction relating to:

· Scientific research

· Libraries

· Quotations

13. In how far do Copyright Laws in your country provide for exceptions from the exclusive right of making available to the public relating to:

· Scientific research

· Libraries

· Quotations

14. In how far do Copyright Laws in your country provide for exceptions from the exclusive right of distribution relating to:

· Scientific research

· Libraries

· Quotations

15. Can you think of any other copyright exceptions which might benefit (socio-economic) researchers using protected material?

16. Do any of the exceptions mentioned above apply also in case of research for commercial purposes? If so, which ones?

17. Do any further exceptions apply if the research is commissioned or done by a government/public entity?

18. Relating to the exceptions mentioned above, in how far do your national Copyright Laws change due to the implementation of the Copyright in the Information Society Directive?

19. In particular, has your country implemented Art. 5 (3) (a), (d) and/or (n) of the Directive? Please describe any relevant divergence from the Directive!

20. As to which activities/conduct  — related to (socio-economic) research — do you see ignorance to Copyright rules in the research community?

21. Do you know of any (national or international) copyright guidelines, codes or policies applicable to the research community or to activities performed in relation to socio-economic research? (If so, we would be happy to receive more information on this)

22. What particular issues would you find most important to address in copyright guidelines for socio-economic research (considering that the addressees are not legal experts)?
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III. Law

1. Table of copyright acts used for the guidelines

Countries
English versions of copyright law
Original titles
Future developments

Austria


Federal Law on Copyright in Works of Literature and Art and on Related Rights (BGBl. No. 111/1936) as last amended by the Law of 1.7.2003 (BGBl. I No. 32/2003)

(No English version available)
Urheberrechtsgesetz in der Fassung nach der Änderung gem. Bundesgesetzblatt BGBl. I 32/2003

www.50plus.at/Default.htm?http%3A// www.50plus.at/stichw/urheberrechtsgesetz.htm
Urheberrechtsgesetz-Novelle 2003

http://attorney.bei.t-online.de/0306Nove.pdf


Belgium
Law on Copyright and Neighbouring Rights of June 30, 1994, as amended by the Law of April 3, 1995

http://clea.wipo.int/clea/lpext.dll?f=templates&fn=
main-h.htm&2.0
Law Transposing to Belgian Law the European Directive of May 14, 1991, on the Legal Protection of Computer Programs (of June 30, 1994)

http://clea.wipo.int/clea/lpext.dll?f=templates&fn=
main-h.htm&2.0
Law of August 31, 1998 implementing the Directive 1996/9/EC on the legal protection of databases

(No English version available)
Loi relative au droit d’auteur et aux droits voisins du 30 juin 1994, modifiée par la loi du 3 avril 1995 et par la loi du 31 août 1998

http://clea.wipo.int/clea/lpext.dll?f=templates&fn=main-h.htm&2.0
Loi transposant en droit belge la directive européenne du 14 mai 1991 concernant la protection juridique des programmes d’ordinateur (du 30 juin 1994)

http://clea.wipo.int/clea/lpext.dll?f=templates&fn=main-h.htm&2.0
Lois du 31 août 1998 transposant en droit belge la directive européenne du 11 mars 1996 concernant la protection juridique des bases de données

Moniteur belge, 14 novembre 1998, p.36.914

http://clea.wipo.int/clea/lpext.dll?f=templates&fn=main-h.htm&2.0
Proposition de loi modifiant la loi du 30 juin

1994 relative au droit d’auteur et aux

droits voisins dans le contexte du développement

de la société de l’information

www.ael.be/docs/eucd/704-4.pdf

Denmark
Consolidated Act of Copyright 2003, No. 164 of March 12, 2003

www.kum.dk/sw4550.asp?usepf=true
Bekendtgørelse af lov om ophavsret

LBK nr 164 af 12/03/2003 (Gældende)

www.retsinfo.dk/_GETDOC_/ACCN/A20020105130-REGL


Finland
Copyright Act, Law No. 404 of July 8, 1961, as last amended by Law No. 748 of October 9, 1998 (not an official translation!)

www.copyrightsociety.fi (user identification required!)



France
Law No. 92-597 of July 1, 1992, on the Intellectual Property Code

Legislative Part

as amended by Law No. 97-283 of March 27, 1997

As amended Law No. 98-536 of July 1, 1998 (Database)
As amended Law No. 2001-624 of July 17, 2001

As amended Law No. 2001- 1135 of 3 December 2001
ANNEX

Intellectual Property Code (Legislative Part)

http://clea.wipo.int/clea/lpext.dll?f=templates&fn=
main-h.htm&2.0
Loi no 97-283 du 27 mars 1997 portant transposition dans le code de la propriété intellectuelle des directives du Conseil des Communautés européennes nos 93/83 du 27 septembre 1993 et 9398 du 29 octobre 1993

http://clea.wipo.int/clea/lpext.dll?f=templates&fn=main-h.htm&2.0
 

Germany
Law on Copyright and Neighbouring Rights as last amended by the Law of 13. September 2003

(No English version available)
Gesetz über Urheberrecht und verwandte Schutzrechte (Urheberrechtsgesetz), zuletzt geändert am 13. September 2003

http://bundesrecht.juris.de/bundesrecht/urhg/ index.html


Greece
Copyright Law (Consolidation), 03/03/1993, No. 2121 as amended by Law No. 2435 of August 2, 1996

http://clea.wipo.int/clea/lpext.dll?f=templates&fn=
main-h.htm&2.0
Copyright Law Amendment, Art. 8, 1997, No. 2557,

as last amended by Law 3057/2002, Article 81 Implementation of the Directive 2001/29 EC

www.culturegr/8/84/e8401.html



Ireland
Copyright and Related Rights Act 2000, No. 28 of 2000

www.entemp.ie/copyright.pdf

Expected date of the transposition of the Directive: 11 April 2003 (According to the Department of Enterprise, Trade & Employment

www.entemp.ie/ecd/purpose.htm)

Italy
Law for the protection of copyright and neighbouring rights

Law No. 633 of April 22, 1941, as last amended by Legislative Decree Law No. 154 of May 26, 1997

http://clea.wipo.int/clea/lpext.dll?f=templates&fn=main-h.htm&2.0
as last amended by Legislative Decree No. 95 of February 2, 2001

(No English Version available)
L. 22 aprile 1941, n. 633-Protezione del diritto d’autore e di altri diritti connessi al suo exercizio.


Luxembourg
Rights of the author, neighbouring rights and databases of April 18, 2001

(No English version available)
Loi du 18 avril 2001 sur les droits d’auteurs, les droit voisins et les bases de donneés, Memorial Journal Officiel du Grand-Ducheé de Luxembourg, A-No. 50, 30 avril 2001, p. 1042

www.etat.lu/legilux/DOCUMENTS_PDF/
MEMORIAL/memorial/a/2001/a0503004.pdf


Netherlands
Copyright Act 1912 consolidated version of July 20, 1999

www.ivir.nl/legislation/nl/copyrightact.html
Database Act of 8 July 1999

www.ivir.nl/legislation/nl/databaseact.html
Neighbouring Rights Act 1993

www.ivir.nl/legislation/nl/nra.html
Wet van 23 september 1912, houdende nieuwe regeling van het auteursrecht
(Auteurswet 1912)

www.ivir.nl/wetten/nl/auteurswet.html
Wet van 8 juli 1999, houdende aanpassing van de Nederlandse wetgeving aan richtlijn 96/9/EG van het Europees Parlement en de Raad van 11 maart 1996 betreffende de rechtsbescherming van databanken

www.ivir.nl/wetten/nl/databankenwet.pdf
Wet van 18 maart 1993, houdende regelen inzake de bescherming van uitvoerende kunstenaars, producenten van fonogrammen of van eerste vastleggingen van films en omroeporganisaties en wijziging van de Auteurswet 1912
(Wet op de naburige rechten)

www.ivir.nl/wetten/nl/wnr.html
Act relating to an amendment to the 1912 Copyright Act, the Neighbouring Rights Act and the Database Act implementing Directive no. 2001/29/EC of the European Parliament and the Council of the European Union of 22 May 2001 on the harmonization of certain aspects of copyright and related rights in the information society (OJ EC L 167) (Act relating to the implementation of EC Directive on copyright and related rights in the information society)

www.justitie.nl/Images/11_14575.doc

Portugal
Code of Copyright and Related Rights (Law No. 45/85 of September 17, 1985, as last amended by Law No. 114/91 of September 3, 1991)

http://clea.wipo.int/clea/lpext.dll?f=templates&fn=
main-h.htm&2.0
Latest version (not used by RESPECT)

www.gda.pt/legislacao_codigo.html
Containing the following laws:

2000 Decreto lei n.º 122/2000, de 4 de Julho (Protecção jurídica das bases de dados)

and

Decreto Lei n.º 332/97 e 334/97, de 27 de Novembro
(Alteração ao Código do Direito de Autor e dos Direitos Conexos)
Projecto de Decreto Lei Para Transposição da Directiva Comunitária N.º 2001/29/CE, do Parlamento e do Conselho de 22 de Maio, Relativa à Harmonização dos Direitos de Autor e dos Direitos Conexos na Sociedade da Informação

(Proposal for the law implementing the Directive 2001/29/EC in Portuguese)

www.ansol.org/politica/eucd-texto.pt.html

Spain
Copyright Law, Consolidated Text of the Law of Intellectual Property, 06/03/1998

(approved by Royal Legislative Decree 1/1996 of April 12, 1996, and amended by Law 5/1998 of March 6, 1998, incorporating Directive 96/9/EC of the European Parliament and of the Council of 11 March 1996 on the Legal Protection of Databases)


Real Decreto Legislativo 1/1996, de 12 de abril, por el que se aprueba el Texto Refundido de la Ley de Propiedad Intelectual, regularizando, aclarando y armonizando las disposiciones legales vigentes sobre la materia (BOE núm. 97, de 22-04-1996).


Borrador de Anteproyecto de Ley de Reforma del Real Decreto

Legislativo 1/1996, de 12 de Abril, por el que se aprueba el texto refundido de la Ley de Propiedad Intelectual, Noviembre 2002.

www.cobdc.org/00Home/BorradorNoviembre02.pdf

Spain (cont.)
http://clea.wipo.int/clea/lpext.dll?f=templates&fn=main-h.htm&2.0
[Modificada por la Ley 5/1998, de 6 de marzo, por la que se incorpora al Derecho español la Directiva 96/9/CE, de 11-3-1996, del Parlamento Europeo y del Consejo, sobre la protección jurídica de las bases de datos (BOE núm. 57, de 7-3-1998), y la Ley 1/2000, de 7 de enero, de Enjuiciamiento Civil (BOE núm. 7, de 8-1-2000), disposición final segunda]

http://civil.udg.es/normacivil/estatal/reals/
Lpi.html


Sweden
Act on Copyright in Literary and Artistic Works
(Law No. 729, of December 30, 1960, as amended up to April 1, 2000)

(Not available online but used by RESPECT)

Status : FIRST DRAFT: The Government presented a first draft of the preposition 17/06/2003 and will have a final preposition by the end of the year. The law is planned to come into force 01/01/2004.

http://wiki.ael.be/index.php/EUCD-Status

UK
Copyright, Designs and Patents Act 1988 as amended at 1/2/2000

As amended by the Copyright, etc. and Trade Marks (Offences and Enforcement) Act 2002

(as amended by the Copyright (Visually Impaired Persons) Act 2002 coming into force 31st October 2003,

as amended by Statutory Instrument 2003 No. 2498 The Copyright and Related Rights Regulations 2003 coming into force 31st October 2003, as modified by Statutory Instrument 2003 No. 2500 The Electronic Commerce (EC Directive) (Extension) (No. 2) Regulations 2003))

www.hmso.gov.uk/acts/acts1988/Ukpga_19880048_en_1.htm
www.patent.gov.uk/copy



2. Survey of national provisions

The following Survey of national provisions on intellectual property is based on the aims of the RESPECT project and therefore limited to those provisions with probable relevance to typical activities carried out around socio-economic research. It is by no means a conclusive enumeration of all provisions possibly applicable in each Member State in a particular case; this is particularly true for provisions of general civil codes and the alike which have not been listed at all. Furthermore the Survey contains for practical reasons only those national provisions available to the project in English by October 2003. Due to the delay of publication of translated national acts and the ongoing implementation of the Copyright Directive, the Survey will not correspond to all acts entered into force and/or translated later by the time of publication of these guidelines.

w) Austria

Austria

Federal Law on Copyright in Works of Literature and Art and on Related Rights (BGBl. 111/1936) as last amended 2003 (BGBl. I Nr. 32/2003).

Modifications enacted by the Law of 2003 are not available in English yet. These modifications have therefore been subject to unofficial translations from the original document. For the original Austria document see table of copyright acts used for the guidelines.

Protected Works

Categories of protected works
§ 1.

(1) Works within the meaning of this Law shall be original intellectual productions in the fields of literature, music, art and cinematography.

(2) The copyright protection provided by this Law shall extend to a work as a whole and to its parts.

§ 2.

Works of literature within the meaning of this Law shall be

1. works of language of any kind, including computer programs (§ 40a)

2. theatrical works expressed by gestures or other movements of the body (works of choreography and pantomime);

3. works of a scientific or didactic nature which consist of pictorial representations in two or three dimensions, unless they constitute works of art.

Conditions for protection
§ 1.

(1) Works within the meaning of this Law shall be original intellectual productions in the fields of literature, music, art and cinematography.

§ 5: Protection of translated and adopted works

§7: No protection of official documents

Database protection
§ 6: Definition of Collective Works

§ 40f :Definition of database

§ 40 f : Copyright Protection of Databases

(2) Databases shall be protected by copyright as collective works (§ 6) if they constitute original intellectual creations (database works) by reason of the selection or arrangement of the material.

§ 40g.

The author shall have the exclusive right to reproduce a database work for public use.

§ 40h.

(1) § 42(1),(3) and (4)shall not apply to database works. However, any natural person may produce individual copies of a database work of which the elements are separately accessible by electronic means for personal use and neither directly nor indirectly for commercial purposes.

(2) § 42 (2) shall apply to database works subject to the proviso that reproduction is also permissible on paper or a similar carrier.

§ 76c.

Sui Generis Protection of Databases:

‘qualitatively or quantitatively a substantial investment’

§ 76 d.

Sui generis protected rights.

(1): The person who has made the investment as described in § 76c (producer) has, subject to the limitations stipulated by law, the exclusive right to reproduce, to distribute, to broadcast to publicly perform and to make available to the public the whole database or a part of it which is substantial as to the extent or kind of use.

§ 76d (3) Nr. 2

Exception for scientific or educational purposes : The reproduction, distribution, broadcasting, public performance and making available to the public of a substantial part of a published database shall be permissible

...

2. for scientific or educational purposes, to the extent justified by the purpose, provided there is no commercial purpose and the source is stated.

§ 76e.

Contracts for the use of databases

Any contractual agreement under which the lawful user of a published database has an obligation towards the maker to refrain from reproducing, distributing, broadcasting or communicating to the public qualitatively or quantitatively insubstantial parts of the database shall be invalid where such acts neither conflict with the normal exploitation of the database nor unreasonably prejudice the legitimate interests of the maker of the database.

Computer Software
Special provisions in §§ 40a.-40e.

§ 40a.

(1) Computer programs shall constitute works within the meaning of this Law when they are the result of their author’s own intellectual creation.

(2) The term ‘computer program’ as used in this Law shall comprise all forms of expression, including the machine code, and the material for developing the program.

§ 40c.

Rights to use computer programs may be transferred to others without the consent of the author, unless otherwise agreed with the author. The provisions of § 29 shall not apply to rights to use computer programs.

§ 90b.

The rightholder of an exclusive right/right of exclusion on a computer program provided for by this act using technical measures to protect that program can claim omission and removal of the conditions violating the law if means are brought on the market or being possessed for profit purposes, which are solely determined to help illegally removing or circumventing the technical measures. The §§ 81, 82 (2) to (6), 85, 87 (1) and (2), 87a (1), 88 (2), 89 and 90 apply accordingly.

Scope/Form of Protection

Economic/Exploitation Rights

Exploitation rights
§ 14.

(1) Within the limits defined by law, the author shall have the exclusive right to exploit his work in the manner reserved to him in the provisions which follow (exploitation rights).

(2) The author of a translation or other adaptation may exploit such work in the manner reserved to him only where the author of the adapted work has granted him the exclusive right or the permission to do so (right of adaptation or translation).

(3) Communication to the public of the contents of a work of literature or cinematography shall be reserved to the author, for as long as neither the work nor its substance has been published with his consent.

Chapter VI (§§ 38-41): Special Rules for Cinematographic Works Commercially Produced

Right of reproduction
§ 15.

(1) The author shall have the exclusive right to reproduce his work by any process, in any quantity whether temporarily or permanently.

(2) Reproduction shall also be constituted by, in particular, the fixation of a recitation or performance of a work on any device permitting repeated visual or sound reproduction (video or audio recording media), such as film or phonograms.

(3) Devices permitting the repeated reproduction of works without recording of the sound, produced by perforating, punching, arranging pins or similar (barrel-organs, musical boxes, etc...) shall be considered equivalent to phonograms.

(4) In the case of plans and designs for works of art, the right of reproduction shall also include the exclusive right to execute the work according to such plans or designs.

§ 41a: Casual/incidental reproduction

Right of communication to the public and right of making available
§§ 8, 9: Definitions of published works and works made available to the public
§ 16a: Rental and Lending

§§ 17.-17b: Broadcasting

§§ 18.-18a: right of recitation, performance and presentation

Distribution right
§ 16.

(1) The author shall have the exclusive right to distribute copies of his work. By virtue of this right, copies of the work may not be offered for sale or put into circulation in such manner that the work is made available to the public without the author’s consent.

(2) For as long as a work remains unpublished, the right of distribution shall further include the exclusive right to make the work available to the public by publicly posting, printing, hanging, exhibiting or similarly using copies thereof

(3) The right of distribution shall not extend, subject to § 16 a, to copies of the work which, with the authorization of the person entitled thereto, have been put into circulation in a Member State of the European Community or of the European Economic Community by transfer of ownership.

(4) The right of distribution in a work of art shall not extend to copies which are attached to immovable property

(5) The term ‘to distribute a work’, as used in this Law, means only such distribution of copies as is reserved to the author under subsections (1) to (3).

§16a: Exemptions for lending and rental

Chapter V (§§ 33-37): Reservations in favor of the author

[mostly concerning the right of distribution]

Moral rights

Right of publication
§ 14.

(3) The communication to the public of the contents of a work of literature or cinematography shall be reserved to the author as long as neither the work nor its substance has been made public with his authorization.

Recognition of authorship
§ 19.

(1) Where the authorship of a work is contested or the work is attributed to a person other than its creator, the latter shall be entitled to claim authorship. After his death, the right to safeguard the authorship of the creator of the work shall, in such cases, be held by the persons upon whom the copyright devolves.

(2) Waiver of this right shall be without effect.

§ 20.

(1) The author shall determine whether and in what manner the work is to bear a designation of author.

(2) An adaptation may not bear a designation of author in a manner that would make the adaptation appear to be an original work.

(3) Copies of works of art may not bear a designation of author that would make the copies appear to be originals.

Distortion of the work
§ 21.

Where a work is used in a manner which makes it available to the public, or where it is reproduced for the purpose of distribution, no abridgements, additions or other alterations to the work itself, its title or the designation of author may be made, even by a person entitled to such use, unless the author consents thereto or unless the law permits such alteration. Such alterations, in particular, shall be permissible, as the author may not prohibit in accordance with the accepted practices of fair trading, that it to say, alterations necessitated by the manner or purpose of the authorized use of the work.

(2) The provisions of subsection 1 shall apply to the originals of works of art even where such originals are not used in a manner that makes the work available to the public.

(3) The fact of having given his consent to alterations which are not specifically designated shall not prevent the author from opposing distortions, mutilations or other alterations of the work which seriously violate his moral interests in the work.

For damage to the author’s reputation by presentation/performance of works of language/music using recording devices cf. § 68 (1) and (1a).

Duration of Protection
§ 60.

Works of literature, music and art with presumption of authorship (Art. 12)

70 years after the death of the author or the last surviving joint author

§ 61.

Works of literature, music and art without presumption of authorship (Art. 12)
70 years after the creation of the work; if published before the expiry of this period 70 years after making public.

§ 61a.

Within the term specified in § 61, the name of the author (§ 10(1)) may be notified to the Register of Authors maintained by the Federal Minister for justice either by the author or by the persons upon whom the copyright devolves after his death. Upon such notification, the term of protection shall be computed pursuant to 60.

(...)

§ 62.

Copyright in cinematographic works shall terminate 70 years after the death of the last surviving person among the following: the principal director of the film and the authors of the screenplay, the dialogues and the musical work specially created for the cinematographic work.

§ 63.

For works which are made public in several volumes, parts issues, numbers or episodes, and for which publication determines the commencement of the term of protection, that term shall be computed from the publication of each separate element.

§ 64.

In computing terms of protection (§§ 60-63) the calendar year in which occurs the event that determines the commencement of the term shall not be counted.

§ 65.

The creator of a work shall be entitled to assert his rights under §§ 19 and 21 (3) during his lifetime even if the term of protection has expired.

Exceptions and limitations

Educational and scientific purposes
§ 42. Reproduction right for personal use

(6) Schools and higher educational institutions for purposes of teaching or training, in the quantities required for a specific class or lecture (reproduction by schools for own use).

Modification: other carriers than mentioned in subsection 1 for non-commercial purposes only

Exemption: works which, by their nature and designation, are intended for teaching or training.

(8) However consent of the person entitled required for:

1. reproduction of whole books or periodicals or of sheets of music; the same shall also apply where the copy is not made from the book or periodical itself but from a copy thereof, produced by any method; exception has to be made where reproduction is made by hand, the work in question has not been published or has been sold out, or where subsection (7), item 1 applies;

2. Execution of a work of architecture according to a plan or design or a reproduction of such work.

For reproduction for use of a third person cf. § 42a

For reproduction for distribution to disabled persons cf. § 42d.

§ 44.

(2) Essays included into a newspaper or a magazine may and reproduction of which is allowed under subsection 1 may be orally presented in public, broadcasted and made available to the public.

§ 45. Reproduction and distribution of works of literature

(1) Individual works of language or works as referred to in § 2, item 3, may be reproduced, distributed and made available to the public after they have been published, to the extent justified by the purpose and if this done for non-profit purposes

1. in a collection containing the works of several authors and intended by its nature and designation for use in churches, schools, or for educational purposes; a work as referred in § 2, item 3, may be included only for the purpose of elucidating the content;

2. in a work which, by its nature and designation, is intended for use in schools, only for the purpose of elucidating the content.

(2) Works of language which have been published may also be used, to the extent justified by the purpose, in broadcasts designated as school broadcasts where the use of the work in schools has been authorized by the education authorities and the use does not serve a commercial purpose.

(3) The author shall be entitled to equitable remuneration for reproduction, distribution and making available to the public in accordance with subsection (1) and for broadcasts in accordance with subsection (2). Such claims may only be asserted by collecting societies.

§ 46.

Reproduction and distribution as well as oral public presentation, radio broadcast and making available to the public shall be permissible:

1. when individual parts of an published literal work are inserted

2. when individual works of language or works as referred to in § 2, item 3, after they have been published in the quantity justified by the purpose, are included in a work of an essentially scientific nature; a work as referred to in § 2, item 3, may be included only for the purpose of elucidating the contents.

§ 51: Individual works of music for school education

§ 52.

Reproduction, distribution, public performance, broadcasting and making available to the public of musical works (…) permitted (…)

3. Where isolated musical works which have been published are included, to the extent justified by the purpose, in a work that is predominantly scientific.

§ 54. Reproduction, distribution an making available to the public of works of art

(1) (…)

3. works of art which have been published, in a work of language which is intended for use in schools or teaching, provided this serves only to elucidate the contents, or in a schoolbook for the purpose of educating the young in the arts and provided this is done for non-profit purposes;

3a.works of art which have been published, in a work that is predominantly scientific;

4. it is permitted to present in public, by means of optical devices, works of art which have been published, in a predominantly scientific or educational lecture, provided this serves only to elucidate the contents, and to make copies as necessary for this purpose;

§ 56c. Cinematographic works and the associated musical works

(1) Schools and higher educational establishments/universities?? for the purpose of teaching and lectures and to the extent justified thereby;

higher educational establishments alone, however, shall have the right to show feature films.

(2) The author shall be entitled to claim equitable remuneration for public performance in accordance with http://clea.wipo.int/lpbin/lpext.dll?l=jump&iid=10.1048%2f%5bNFOID%5d1ffe20fe.1e2be25a.0.0&f=link[document.htm]&nid=f8db - JD_f8db subsection (1). Such claims may be asserted only by collecting societies.

(3) Subsections (1) and (2) shall not apply

1. to cinematographic works which, by their nature and designation, are intended for use in schools or teaching;

2. Where the video or audio medium used has been produced or distributed in infringement of an exclusive right to reproduce or distribute the work fixed thereon.

School books

§ 59c.

Use of works described in § 45 (1) and (2), 351 (1) and § 54 (1) item 3 is also permitted for commercial purposes if the user has obtained the rights required for this from the responsible collecting society (§ 3 VerwGesG, official gazette (BGBl.) No. 112/1936). Concerning this authorisation authors who are not bound by a contract with the collecting society and whose rights are not exercised by a foreign country collecting society also have the same rights as persons entitled to benefits by contract with the collecting society.

§§ 66-80 Related rights including exceptions

§ 71a

(4) The use of individual oral presentations or individual performances of works of literature for scientific and educational purposes to the extent justified by a non-commercial purpose is permitted. In these cases the source is to be indicated except where this turns out to be impossible.

§ 72. (Related rights)

(4) The use of individual recitals or performances of literary or musical works for scientific or educational purposes is allowable, to the extent justified by the purpose.

Scope of exceptions


Libraries and archives
§ 42.

(7) Establishments which are open to the public and which collect works may make the following copies of works (reproduction by collections for own use), however on other carriers than mentioned in subsection 1 only if this is not done directly or indirectly for an economic or profit purpose:

1. a single copy of works in their possession; such copy may be exhibited (§ 16(2)), lent (§ 16a) and used in accordance with § 56b in place of the work copied, subject to the same conditions as that work;

2. single copies of works which have been made public, but have not been published or which have been sold out; for as long as the work has not appeared or has been sold out, such copies may be exhibited, (§ 16 (2)), lent (§ 16a) or used in accordance with § 56b.

(5) The following forms of reproduction, however, shall not be permissible at any time without the consent of the person entitled:

1. reproduction of whole books or periodicals, except where copied by hand, unless the work in question has not been published or has been sold out, or where subsection (4), item 1 applies; the same shall also apply where the copy is not made from the book or periodical itself but from a copy thereof, produced by any method;

2. execution of a work of architecture according to a plan or design or a reproduction of such work.

§ 56b.

(1) Establishments open to the public (libraries, video or record libraries, etc.) may use video or audio media for public recitation, performance or presentation of the works fixed thereon for not more than two visitors at a time, provided this is not done for profit. The author shall be entitled to equitable remuneration therefor. Such claims may only be asserted by collecting societies.

(2) Subsection (1) shall not apply to video or audio media made or distributed in infringement of an exclusive right to reproduce or distribute the work fixed thereon.

Acknowledgement of source
§ 57.

(2) Where passages of a work are reproduced in accordance with § 46, item 1, or § 52, item 1 by means other than audio media, or where a work is reproduced in whole or in part in accordance with §§ 45, 46, item 2, 47, 48, 51, 52, items 2 or 3, or 54, items 1 to 3a, the source must always be clearly shown. The statement of the source shall include the title of the work and the designation of the author in accordance with the provisions of § 21 (1). Where individual passages of works of language are used in schoolbooks under § 45, the title of the work need only be shown where such work is not designated by the name or pseudonym of the author. Where passages or parts of works of language are reproduced under § 46, they shall be clearly identified in the statement of the source, enabling them to be readily located in the original work. Where a work reproduced under § 46 is taken from a collection, the collection shall also be identified; in such case, the title of the original work may be replaced by a reference to the relevant passage in the collection.

(3) In the cases referred to in § 44 (1) and (2), the newspaper or periodical from which the article was taken shall be shown in addition to the name or pseudonym of the author given in the source used; where the source given is another newspaper or periodical, the latter must be clearly stated. Where statement of such newspaper or periodical is omitted, the editor thereof or, if no editor is named, the publisher thereof shall have the same rights as an author in the event of unlawful omission of the designation of the author.

(3a) Apart from this, in the following cases the source, including the author’s name, is to be indicated:

where works as a whole or partly are reproduced according to § 42c, except where they are included into the report casually;

where works as a whole ore partly are reproduced according to §§ 43, 54 I item 4 or 56a;

where parts of a work as described in § 46 item 1 or § 52 item 1 are being reproduced on a recording device.

Private use
[§ 42 contained a reproduction right for one’s own use and at the same time a limitations of this right (§ 42 (5)). That means, that copies reproduced for one’s own use must not be used for the purpose of making the work accessible to the public. The original English version was not available at the time of publication; for the original German document see table of copyright acts used for the guidelines.]

How to acquire rights if necessary?

Right-holder

Authorship
§ 10.

Person who has created the work;

Persons on whom the copyright devolves after the author’s death.

§ 12: Presumption of authorship

§ 13: Unnamed authors

Joint authors/ compound works/ authors in employment
§ 11. Joint authorship

Where two or more persons have jointly created a work in such a manner that

the result forms an indivisible whole, the copyright shall belong jointly to all the authors.

Separately entitled to institute proceedings for infringement; any alteration or

exploitation of the work requires the consent of all joint authors

No joint authorship out of combination of works of different kinds itself.

§ 6:Definition of Collective Works

§ 40b. Employees/Computer programs

If a computer program is created by an employee in the performance of his employment duties, the employer shall enjoy an unlimited right of utilization in the work unless he has agreed otherwise with the author of the program. In such cases, the employer shall also be entitled to exercise the rights referred to in 20 and 21 (1); the author’s right to claim authorship for himself under § 19 shall remain unaffected.

Collecting Societies
Law on Collecting Societies, BGBl. No 112/1936 

Contract Law/Licenses

Transfer of rights
§ 23.

(1) The copyright shall be subject to inheritance; it may also pass to legatees [Sondernachfolger] in execution of a disposition mortis causa.
(2) Where there is no successor to the estate of a co-author and the state does not take it over by escheat, the copyright of such co-author shall devolve upon the other co-authors. The same shall apply where a co-author waives his copyright to the extent that such waiver is effective.
(3) Otherwise, copyright shall be inalienable.
(4) Where the copyright passes to several persons, the provisions concerning co-authors (§ 11) shall be analogously applicable to them.

§ 24.

(1) The author may authorize others to use the work by some or all of the methods of exploitation reserved to the author under §§ 14 to 18a (authorization to use). He may also grant to other persons the exclusive right so to do (right to use).

(2) An authorization to use a work given prior to the granting or assignment of a right to use shall continue to have effect in respect of the person entitled to use, unless otherwise agreed with the holder of the authorization to use.

§ 26.

The way in which an entitled person (§ 24 (1), second sentence) may use a work, the means employed and any limits of place and time shall be governed by the contract concluded with the author. Insofar as the right to use extends thereto, the author shall abstain, as any third party, from making use of the work, but without prejudice to his right to institute copyright infringement proceedings. Upon the expiry of this obligation, the earlier exploitation right shall re-enter into force.

§§ 27.-30: Detailed provisions on the transfer of the right to use

§ 31.

(1) Valid dispositions may be made in advance in respect of works yet to be created.

(2) Where the author has contracted to grant to another person the right to use all his works, not specifically designated, or designated only as to their kind, to be created during his lifetime or during a period exceeding five years, either party may give notice of termination of the contract upon the expiry of five years from its conclusion. The right of termination may not be waived in advance. The period of notice shall be of three months unless a shorter period has been agreed. Notice of termination shall affect the contractual relationship only in respect of works which have not been completed by the end of the period of notice.

(3) The provisions of subsection (2) shall not affect other rights to terminate the contract.

Waiver of moral rights: in general not admissible; exceptions § 40.

Remuneration Schemes/ compensation


Protection of technological measures and rights management information
§ 90c

§ 90d

Consequences of copyright infringement
Under § 81 of the Austrian Copyright Act the rightholder can demand the omission of infringing acts. He is also entitled to injunctive measures. Moreover, according to § 82 (1) he is entitled to demand the removal of infringing conditions. He can demand the destruction of unlawfully manufactured or distributed copies and the rendering useless of devices which are intended exceptionally for the unlawful manufacture of copies, unless these measures are disproportionate( § 82 (4)). Instead of the destruction or the rendering useless of the unlawful copies and devices, the right-holder is entitled to require the surrender of the said objects in return for equitable remuneration(§ 82 (5)).

Theses provisions do not apply to works of architecture( § 83 (3)).

If a the original of a work has been altered without authorisation, the author can only demand, that it is not his work or he can restore the old condition on his own costs if it is proportionate( § 83)

The injured party is according to § 86 (1) entitled to appropriate remuneration, if a copyright infringement occurs, even if the defendant acted in good faith.

Any person who infringes a copyright or any other right protected by the Austrian Copyright Act intentional or with negligence, has to indemnify the injured party for lost profits(§ 87). In this case the injured party is also entitled to reasonable indemnification for non economic losses. The amount of indemnification is twice the amount of reasonable remuneration if no higher losses are proven.

Moreover, the injured party can demand the surrender of the profits derived by the infringer from the acts of infringement.

However, beside appropriate remuneration and surrender of profits, indemnification for lost profits will only be granted to that amount, which exceeds the amount of remuneration and the surrendered profit.

Under § 81 (1a) it is also possible to claim the omission as described in subsection 1 from a middleman serving the infringing person. This also applies to the remedies provided for in § 82 (2).

Criminal liability is regulated § 91pp. According to § 91 (1) any person who commits an infringement of the kind referred to in § 86 (1), 90b, 90c (1) or 90d (1) is liable to imprisonment not exceeding six months or to a fine not exceeding 360 times the daily rate, unless the infringement only involves the unauthorized reproduction or an unauthorized recording of a recitation or a performance for personal use or for the personal use of another person. According to § 91 (2) any person who, as the owner or director of an enterprise, does not prevent an infringement of this kind from being committed within the activities of the enterprise by an employee or agent shall also be liable to penalty. According to § 91 (2a) Any person who by way of trade commits an offence is liable to imprisonment not exceeding two years. 

x) Belgium

Belgium

Law Transposing to Belgian Law the European Directive of May 14, 1991, on the Legal Protection of Computer Programs (of June 30, 1994)

Law on Copyright and Neighbouring Rights, as amended by the Law of April 3, 1995

Law of August 11 & 31, 1998 implementing the Directive 1996/9/EC on the legal protection of databases

Protected Works

Categories of protected works
Art. 8: Literary works

Art. 9.-13: Works of fine art

Art. 14.-20: Audiovisual works

Conditions for protection
Art. 8.

(1) Literary works shall mean writings of any kind, as also lessons, lectures, speeches, sermons or any other oral manifestation of thought.
Speeches made in deliberative assemblies, in public hearings of the courts or in political meetings may be freely reproduced and communicated to the public, but the author alone shall have the right to make offprints.

(2) Copyright shall not subsist in official acts of the authorities.

Database protection
The copyright related provisions of the Database Directive have been transposed closely to the Database Directive with the following derogations:

Art. 20 ter:

an employee who is a creator of a database is presumed to have waived the rights to the employer (this applies only in non cultural sector)

Art. 20 quater:

A lawful user is the person carrying out acts that are authorised by the author or by the law.

Art. 22bis allows the reproduction and communication to the public of the copyright-protected database for purposes of scientific research to the extent justified by the non-profit purpose of research and without prejudice to the normal exploitation of the work. The exception is granted when the relevant acts are carried out by research bodies officially recognised.

In case the exception of Art. 22bis is made use of fair remuneration has to be paid by the education or research institution. The system of fair remuneration is stipulated in Art. 61bis- 61quater for all types of works and neighbouring rights.. For the amount of remuneration special conditions must be set up by the Commission gathering the right owners and the interested parties (however, the Commission has never been set up yet).

[There is a specific law on the sui generis protection of databases dated 31.08.1998. It contains only one provision derogating from the EC Database Directive: Art. 7, 2 provides for an exception to the extraction right for education or research purposes ]

Computer Software
The following articles refer to the Law on the Legal Protection of Computer Programs of 1994:

Art. 1.

In accordance with Council Directive 91/250/EEC of May 14, 1991, on the legal

protection of computer programs, computer programs, including the preparatory design material, shall be protected by copyright and assimilated to literary works within the meaning of the Berne Convention for the Protection of Literary and Artistic Works.

Art. 2.

A computer program shall be protected if it is original in the sense that it is the author’s own intellectual creation. No other criteria shall be applied to determine its eligibility for protection under copyright.

The protection afforded by this Law shall apply to the expression in any form of a computer program. Ideas and principles which underlie any element of a computer program, including those which underlie its interfaces, shall not be protected under copyright.

Art. 3.

Unless otherwise provided by contract or statute, the employer alone shall be deemed the assignee of the economic rights in computer programs created by one or more employees or servants in the execution of their duties or following the instructions given by their employer.

Art. 4.

Moral rights shall be governed by Article 6bis(1) of the Berne Convention. (right of mentioning the author’s name and right to oppose to any modification that prejudice author’s reputation or honour)

Art. 5.

Subject to Articles 6 and 7, the economic rights shall comprise:

(a) the permanent or temporary reproduction of a computer program by any means and in any form, in part or in whole. Insofar as loading, displaying, running, transmission or storage of the computer program necessitate such reproduction, such acts shall be subject to authorization by the right holder;

(b) the translation, adaptation, arrangement and any other alteration of a computer program and the reproduction of the results thereof, without prejudice to the rights of the person who alters the program;

(c) any form of distribution to the public, including rental or lending, of the original computer program or of copies thereof. The first sale of a copy of a program by the right holder or with his consent shall exhaust the distribution right within the European Union of that copy, with the exception of the right to control further rental or lending of the program or of a copy thereof.

Art. 6.

(1) In the absence of specific contractual provisions, the acts referred to in Article 5(a) and (b) shall not require authorization by the right holder where they are necessary for the use of the computer program by the person having the right to use the program in accordance with its intended purpose, including for error correction.

(2) A person having the right to use a computer program may not be prevented from reproducing it in the form of a backup copy insofar as such copy is necessary for the use of the program.

(3) A person having the right to use a computer program shall be entitled, without the authorization of the right holder, to observe, study or test the functioning of the program in order to determine the ideas and principles which underlie any element of the program if he does so while performing any of the acts of loading, displaying, running, transmitting or storing the program which he is entitled to do.

Art. 7.

(1) The authorization of the right holder shall not be required where reproduction of the code or translation of its form within the meaning of Article 5(a) and (b) is indispensable to obtain the information necessary to achieve the interoperability of an independently created computer program with other programs, provided that the following conditions are met:

(a) the acts of reproduction and translation are performed by a person having a right to use a copy of the program or on his behalf by a person authorized to do so;

(b) the information necessary to achieve interoperability is not already readily and rapidly available;

(c) the acts of reproduction and translation are confined to the parts of the original program which are necessary to achieve interoperability.

(2) The provisions of the foregoing paragraph shall not permit the information obtained through its application:

(a) to be used for goals other than to achieve the interoperability of the independently created program;

(b) to be given to others, except if such communication proves necessary for the interoperability of the independently created computer program;

(c) or to be used for the development, production or marketing of a computer program substantially similar in its expression, or for any other act which infringes copyright.

(3) This Article may not be applied in a manner which unreasonably prejudices the right holder’s legitimate interests or conflicts with a normal exploitation of the computer program.

Art. 8.

The provisions of Articles 6(2) and (3) and 7 are obligatory.

Art. 9.

The term of copyright protection for computer programs shall be determined in accordance with Article 2 of the Law of June 30, 1994, on Copyright and Neighboring Rights. ( Art 2 of the Law of April 1995; 70 years, see below)

Art. 12.

This Law shall also apply to computer programs created prior to its entry into force. It shall not affect rights acquired under law or through legal instruments nor to acts of exploitation carried out prior to such entry into force.

Art. 10, 11, 13 and 14 contain regulations concerning punishment for infringement, questions of jurisdiction and civil procedure.

Scope/Form of Protection

Economic/Exploitation Rights

Right of reproduction
Art. 1.

(1) The author of a literary or artistic work alone shall have the right to reproduce his work or to have it reproduced in any manner or form whatsoever.
This right shall also comprise the exclusive right to authorize adaptation or translation of the work.
This right shall further comprise the exclusive right to authorize rental or lending of the work.

Art. 10.

No reproduction and communication of portraits without consent of portrayed person

Art. 35: Reproduction rights of performers

Art. 39: Reproduction rights of producers of phonograms or first fixations of films

Art. 44: Reproduction rights of broadcasters

Right of communication to the public and right of making available
Art. 1. (1) S. 4

The author of a literary or artistic work alone shall have the right to communicate his work to the public by any process whatsoever

Art. 8. (1) S. 2

Speeches made in deliberative assemblies, in public hearings of the courts or in political meetings may be freely reproduced and communicated to the public, but the author alone shall have the right to make offprints.

Art. 9. S. 1

Unless otherwise agreed, assignment of a work of fine art shall imply assignment to the acquirer of the right to exhibit the work as such under conditions that are not damaging to the honour or reputation of its author, but not the assignment of any other of the author’s rights.

Art. 41.

Without prejudice to the author’s right, when a performer’s performance is lawfully reproduced or broadcast, the performer and the producer may not oppose:

1. Its communication in a public place, on condition that the performance is not used in an entertainment and that no entrance fee to the place or no equivalent is charged to the public in order to enjoy that communication

2. Its broadcasting.

Art. 42. — 43: Remuneration right for use according to Art. 41

Art. 48.-50: Communication to the public by satellite

Art. 51.-54: Retransmission by cable

Distribution right
Art. 9. S. 2

Unless otherwise agreed or save for customary practice to the contrary, the assignment of a work of fine art shall imply prohibition on making other identical copies.

Case law has granted a distribution right to the authors.

Moral rights

Right of publication
Art. 1.

(2) The author of a literary or artistic work shall enjoy an inalienable moral right in his work.
Overall renunciation of the future exercise of this right shall be null and void.
This right shall comprise the right to disclose the work.
Non-disclosed works may not be seized.
An author shall have the right to claim or to refuse authorship of his work.
He shall enjoy the right to respect for his work that shall permit him to oppose any alteration to that work.
Notwithstanding any renunciation, he shall maintain the right to oppose any distortion, mutilation or other alteration to his work or any other prejudicial act to the same work that may damage his honor or reputation.

Recognition of authorship
Art. 1., see above

Distortion of the work
Art. 1., see above

Duration of Protection
Art. 2.

(1) Copyright shall subsist for 70 years after the death of the author to the benefit of the person he has designated to such effect or, failing such person, to his heirs in accordance with Article 7.

(2) Without prejudice to the second subparagraph of this paragraph, where a work is the result of collaboration, the copyright shall subsist to the benefit of all successors in title for 70 years after the death of the last surviving joint author.
The term of protection for an audiovisual work shall expire 70 years after the death of the last survivor of the following persons: the main director, the author of the screenplay, the author of the dialogue and the author of the musical compositions with or without words specifically composed for the work.

(3) In the case of anonymous or pseudonymous works, the term of copyright shall be 70 years from the time the work is lawfully made accessible to the public.
However, where the pseudonym adopted by the author leaves no doubt as to his identity or if the author discloses his identity during the period referred to in the foregoing subparagraph, the term of protection of the work shall be that laid down in paragraph (1).
In the case of anonymous or pseudonymous works that have not been lawfully made accessible to the public during the 70-year period following their creation, protection shall expire at the end of that period.

(4) Where a work is published in volumes, parts, issues or instalments and the 70-year period begins at the time the work is made accessible to the public, the term of protection shall run separately for each element.

(5) The term of protection for photographs that are original in that they constitute the author’s own intellectual creation, shall be determined in accordance with the foregoing paragraphs.

(6) Any person who, after expiry of copyright protection, lawfully publishes or lawfully communicates to the public for the first time a work not previously published, shall enjoy protection equivalent to that for the author’s economic rights. The term of protection for such rights shall be 25 years from the time the work was lawfully published or lawfully communicated to the public for the first time.

(7) The terms laid down in this Article shall be computed from January I of the year following the act that has generated the right.

Exceptions and limitations

Educational and scientific purposes
Art. 21.

Short quotations taken from a lawfully published work for the purpose of criticism, polemic or teaching or in scientific works in accordance with the fair practice of the profession and to the extent justified by the purpose, shall not infringe copyright. ... The compilation of an anthology intended for teaching shall require the consent of the authors of whose works extracts are compiled in that way. However, after the death of the author, the consent of his successor in title shall not be required on condition that the choice of the extract, its presentation and its place respect the moral rights of the author. Also that equitable remuneration be paid as agreed between the parties or, failing that, determined by the court in accordance with fair practice.

Art. 22. (1)

Once a work has been lawfully published, its author may not prohibit:

(...)

4. reproduction in part or in whole of articles or works of fine art or reproduction of short fragments of other works fixed on a graphic or similar medium where such reproduction is intended for a strictly private or didactic purpose and does not prejudice the publication of the original work;

5. Reproduction in part or in whole of articles or works of fine art or reproduction of short fragments of other works fixed on a medium other than graphic or similar where such reproduction is intended for illustration of education or scientific research to the extent justified by the education or research purpose and does not prejudice the publication of the original work;

6.Free performance of a work during a public examination where the purpose of the performance is not the work itself, but assessment of the performer or performers of the work with a view to awarding them a certificate of qualification, a diploma or other title within the framework of an approved type of teaching…

Art. 22bis: special provisions for databases (see above) and remuneration (61bis-61quater)

Art. 23.

(1) An author may not prohibit the lending of literary works, the scores of musical works, sound and audiovisual works where lending is carried out with an educational and cultural intention by institutions that are approved or officially established for that purpose by the public authorities.

(2) Lending of sound or audiovisual works may not take place earlier than six months after the first distribution of the work to the public.
After consultation with the institutions and the copyright administration societies, the King may, for all phonograms and first fixations of films or for some of them, extend or reduce the period of time referred to in the foregoing subparagraph.

(3) The institutions referred to in paragraph 1 that have been designated by the King may import copies of literary, sound or audiovisual works, as well as the scores of musical works, that have been the subject of a first lawful sale outside the European Union and have not been distributed to the public on the territory of the European Union, provided that such importation is for the purpose of public lending organized for educational or cultural purposes and does not relate to more than five copies or scores of the work.

Art 46. [especially performers and producers]

Articles 35, 39, 42 and 44 shall not apply where the acts referred to in those provisions are carried out for the following purposes:

1. short quotations made for the purpose of criticism, polemics or teaching, or in scientific works, in accordance with fair practice and to the extent justified by the purpose, of the performances of the right holders referred to in Sections 2 to 6 of this Chapter …

3. Free and private performance carried out within the family circle or as part of school activities;

6. Free performance of a work during a public examination where the purpose of the performance is not the work itself, but assessment of the performer or performers of the work with a view to awarding them a certificate of qualification, a diploma or other title within a recognized teaching establishment …

Art. 47.

(1) Performers may not prohibit the lending of phonograms or first fixations of films where the lending is carried out for an educational and cultural purpose by institutions that are recognized or are officially established for that purpose by the public authorities.

(2) The phonograms and the first fixations of films may not be lent until six months after the first distribution to the public of the work. After consultation with the institutions and copyright administration societies, the King may extend or reduce the period of time laid down in the preceding subparagraph with respect to all phonograms and first fixations of films or for some of them.
(3) The institutions referred to in paragraph (1) that have been designated by the King may import phonograms or first fixations of films that have been the subject of a first lawful sale outside the European Union and have not been distributed to the public in the territory of the European Union, provided that such importation is for the purposes of public lending organized for educational or cultural purposes and does not relate to more than five copies of the phonogram or of the first fixation of the film.

Scope of exceptions
Art. 22.

(1) Exceptions after lawful publication of the work

Libraries and archives
Art. 22.

(1) item 8

Once a work has been lawfully published, its author may not prohibit …

…duplicates, copies, restorations and transfers by the Cinémathèque royale de Belgique, for the purpose of preserving the cinematographic heritage, provided that this does not prejudice the normal exploitation of the work or the legitimate interests of the author.
The material thus produced shall remain the property of the Cinémathèque, which shall not engage in any commercial use or use for profit. The author may have access to the material, subject to strict respect for the preservation of the work and fair remuneration for the intervention of the Cinémathèque.

Art. 46 item 7.

Articles 35, 39, 42 and 44 shall not apply where the acts referred to in those provisions are carried out for the following purposes …

7. preservation of the cinematographic heritage by the Cinémathèque royale de Belgique by means of duplicates, copies, restorations and transfers, provided that this does not prejudice the normal exploitation of the work or the legitimate interests of the owners of the neighboring rights.
The material thus produced shall remain the property of the Cinémathèque, which shall not engage in any commercial use or use for profit. The author may have access to the material, subject to strict respect for the preservation of the work and fair remuneration for the intervention of the Cinémathèque.

Acknowledgement of source
Art. 21. S. 2

The quotations referred to in the foregoing subparagraph shall mention the source and the name of the author.

Art. 22. (2)

Where the subject matter of a report on current events concerns the work itself, the name of the author and the title of the work that is reproduced or quoted shall be acknowledged.

Private use
Art. 22. (1)

Once a work has been lawfully published, its author may not prohibit: (…)

4. reproduction in part or in whole of articles or works of fine art or reproduction of short fragments of other works fixed on a graphic or similar medium where such reproduction is intended for a strictly private or didactic purpose and does not prejudice the publication of the original work (…)

How to acquire rights if necessary?

Right-holder

Authorship
Art. 6.

Copyright shall belong as of origin to the natural person who has created the work.
Unless proved otherwise, the author shall be presumed to be the person shown as such on the work by the fact of his name being mentioned or of a sign that enables him to be identified.
The publisher of an anonymous or pseudonymous work shall be deemed to be the author of the work in respect of other parties.

Art. 7.

After the death of the author, the rights laid down in Article 1 (1) shall be exercised during the term of copyright protection by his heirs or legatees, unless the author has allocated them to a specific person, subject to the statutory portion of inheritance that devolves upon the heirs.
After the death of the author, the rights laid down in Article 1(2) shall be exercised by his heirs or legatees, unless he has designated a person to such effect.
In the event of disagreement, the procedure under Article 4 shall apply.

Art. 14.

In addition to the main director, those natural persons who have participated in the creation of an audiovisual work shall be deemed authors. Unless proven otherwise, the following shall be presumed the authors of a jointly created audiovisual work:

(a) the author of the screenplay;
(b) the author of the adaptation;
(c) the author of the words;
(d) the graphical author in the case of animated works or of animated sequences in audiovisual works where they represent a significant part of such work;
(e) the author of the musical compositions, with or without words, specifically composed for the work.

The authors of the original work shall be assimilated to the authors of the new work if their contribution has been used therein.

Art. 15.

An author who refuses to complete his contribution to an audiovisual work or who is not in a position to do so may not oppose the use of his contribution for the purpose of completing the work.
He shall be deemed an author, with respect to that contribution, and shall enjoy the rights deriving therefrom.

Joint authors/ compound works/ authors in employment
Art. 3.

(3) Where works are created by an author under an employment contract or a service relationship, the economic rights may be assigned to the employer on condition that assignment of such rights is explicitly laid down and that the creation of the work falls within the scope of the contract or service relationship.
Where works are created by an author on a commission, the economic rights may be assigned to the person who has given the commission on condition that the latter’s activity is in a non-cultural field or in advertising, that the work is intended for such activity and that assignment of the rights is explicitly laid down.
In such cases, the fourth to sixth subparagraphs of paragraph (1) and paragraph (2) shall not apply.
The clause affording to the copyright assignee the right to exploit a work in a form that is unknown at the date of the contract or of appointment to the service relationship shall be explicit and shall lay down participation in the profits obtained from such exploitation.
The scope and conditions of transfer may be laid down in collective agreements.

Art. 20ter: special provisions for databases (see above)

Law on the Legal Protection of Computer Programs of 1994:

Art. 3.

Unless otherwise provided by contract or statute, the employer alone shall be deemed the assignee of the economic rights in computer programs created by one or more employees or servants in the execution of their duties or following the instructions given by their employer.

Art. 4.

Where copyright is indivisible, exercise of the right shall be governed by agreement. Failing agreement, none of the authors may exercise the right in isolation, subject to a decision by the courts in the event of disagreement.
However, each author may take action, on his own behalf and without the intervention of the other authors, against any infringement of copyright and may claim damages on his own behalf.
The courts may, at any time, make the authorization to publish a work subject to the measures they deem necessary; they may order, at the request of the opponent author, that he should participate neither in the costs nor in the profits of exploitation or that his name should not be shown on the work.

Art. 5.

In the case of a work of collaboration in which the contributions of the authors may be individually identified, those authors may not, unless otherwise agreed, deal in their works with new collaborators.
However, they shall share the right to exploit their contribution in isolation where such exploitation does not prejudice the joint work.

Collecting Societies
Art. 65.-78: Copyright Administration Societies

Contract Law/Licenses

Transfer of rights Remuneration Schemes/ compensation
Art. 3.

(1) The economic rights shall be movable, assignable and transferable, in whole or in part, in accordance with the provisions of the Civil Code. In particular, they may be the subject of alienation or of an ordinary or exclusive license.
All contracts affecting the author shall require written form.
Contractual provisions relating to copyright and to its modes of exploitation shall be interpreted restrictively. Assignment of an article incorporating a work shall not imply assignment of the right to exploit that work; an author shall have access to his work to the extent necessary for him to exercise his economic rights.
The author’s remuneration, the scope and duration of the assignment shall be set out explicitly for each mode of exploitation.
The assignee shall be required to exploit the work in accordance with the fair practice of the profession.
Notwithstanding any provision to the contrary, the assignment of rights in respect of as yet unknown forms of exploitation shall be null and void.
(2) The assignment of economic rights relating to future works shall be valid only for a limited period of time and only if the types of works to which the assignment applies are specified.

Art. 11.-13: Resale royalty right for works of fine arts

Art. 17.

The assignment of the right of audiovisual adaptation of an existing work must be the subject of a contract that is separate from the contract for publishing the work.
The assignee of the right shall undertake to exploit the work in accordance with fair practice in the profession and to pay to the author, unless otherwise provided remuneration that is proportional to the gross revenue he has obtained.


Art. 18.

Unless otherwise provided, the authors of an audiovisual work as also the authors of a creative element lawfully integrated or used in an audiovisual work, with the exception of authors of musical compositions, shall assign to the producers their exclusive right of audiovisual exploitation of the work, including the rights required for such exploitation such as the right to add subtitles or to dub the work, without prejudice to the provisions of Article 16 of this Law.

Art. 19.

Save for-audiovisual works belonging to the non-cultural field or to advertising, authors shall be entitled to separate remuneration for each mode of exploitation.
The amount of such remuneration shall, unless otherwise provided, be proportional to the gross revenue obtained from exploitation. In such case, the producer shall communicate to all authors, at least once a year, a statement of revenue he has obtained for each mode of exploitation.

Art. 20.

Rights of authors of audiovisual works in case of bankruptcy, transfer, legal settlement or liquidation of enterprise

Art. 24.

An author who transfers or assigns his right of rental in a sound or audiovisual work shall maintain his right to equitable remuneration on account of the rental.
This right may not be waived by the author.

Art. 25.-30.: Special provisions for publishing contracts: Obligations and rights of the publisher, especially:

Art. 26 (1): manufacturing of copies within agreed period of time;

Art. 26 (2): payment of a proportionate remuneration;

Art. 27: right to market copies within 3 years after expiry of the contract unless author prefers to buy them;

Art. 28: Communication of statement of sales to the author; Rights of the author

Art. 29: termination right;

Art. 30: rights in case of bankruptcy, liquidation, legal settlement of the publisher’s enterprise;

Art. 31.-32.: Special provisions for performance contracts

Art. 55.-58: Remuneration for private copying of sound and audiovisual works

Art. 59.-61: Remuneration for personal or internal use of works on a graphic or similar medium including use set out in Article 22 (1), item 4 (includes didactic purposes)

Art. 61bis-61quater: system of fair remuneration for any types of works and objects protected by neighbouring rights;

Art. 62.-64: Remuneration for public lending.

Art. 62.

(1) Authors shall have a right to remuneration in the event of the lending of literary works or the scores of musical works as laid down in Article 23 [educational purposes!].

(2) The author, performer and producer shall have a right to remuneration for the lending of sound or audiovisual works as laid down in Articles 23 and 47.

Art 63.

After consultation with the institutions and the copyright administration societies, the King shall determine the amount of remuneration referred to in Article 62, Such remuneration shall be collected by the copyright administration societies.
Under the conditions and detailed rules He lays down, the King may entrust a society that is representative of all the copyright administration societies to carry out the collection and distribution of the remuneration for public lending.
After consultation with the Communities, and where appropriate at their initiative, the King shall Jay down for certain categories of establishment that are recognized or established by the public authorities, an exemption or a lump-sum price for each act of lending in order to establish the remuneration referred to in Article 62.

Art. 64.

(1) Subject to the international conventions, the remuneration referred to in Article

62 (1) shall be distributed between the authors.
(2) Subject to the international conventions, the remuneration referred to in Article 62 (2) shall be distributed, by thirds, between the authors, the performers and the producers.

Waiver of moral rights

Art. 1.

(2) The author of a literary or artistic work shall enjoy an inalienable moral right in his work. Overall renunciation of the future exercise of this right shall be null and void.

Protection of technological measures and rights management information


Consequences of copyright infringement
The Belgium Copyright Act grants no special action for an author or right-holder seeking civil remedies. However, it is stipulated in the act, that damages are allocated according to the general rules of Belgium civil law.

In the case of criminal proceedings ( Art. 80 ff Belgium Copyright Act) , seized goods like takings, receipts and articles may be allocated to the civil party in account of or up to the amount of the damages suffered (Art. 86).

According to Article 80 any malicious or fraudulent infringement of copyright and neighboring rights constitutes an offence of counterfeiting. The same applies to malicious or fraudulent use of the name of an author or of a holder of a neighboring right or of any distinctive sign adopted by such person to designate his work or his performance; such articles shall be deemed counterfeit. Also any person who knowingly sells, hires, places on sale or on hire, holds in storage for hire or for sale or who introduces onto the Belgian territory with a commercial intent such counterfeit articles is guilty of the same offence.
According to Article 81 these offences are punishable by a fine. Any repeat of such an offence is punishable by imprisonment of between three months and two years and (or) a fine.

y) Denmark

Denmark

Consolidated Act on Copyright 2003, No. 164 of March 12, 2003

Protected Works

Categories of protected works
Protected Works

Sec. 1.-(1) The person creating a literary or artistic work shall have copyright therein, be it expressed in writing or in speech as a fictional or a descriptive representation, or whether it be a musical or dramatic work, cinematographic or photographic work, or a work of fine art, architecture, applied art, or expressed in some other manner.

(2) Maps and drawings and other works of a descriptive nature executed in graphic or plastic form shall be considered as literary works.

(3) Works in the form of computer programs shall be considered as literary works.

Sec. 73: Protection of titles etc...

Conditions for protection
Sec. 1.-(1) The person creating (…)

[No express requirement of originality/creativity]

Database protection
Copyright Protection of Databases:

Sec. 71 (3): If products of the nature mentioned in subsection (1) (means, above all, databases) or parts thereof are subject to the copyright or other protection, such rights may also be exercised.

Sec. 36.-(1) The person who has the right to use a computer program shall be entitled to

(i) produce such copies of the program and to make such alterations of the program which are necessary for the person to use the computer program in accordance with its intended purpose, including for error correction;

(ii) make a back-up copy insofar as it is necessary for the use of the program; and

(iii) observe, study or test the functioning of the program in order to determine the ideas and principles which underlie any element of the program if he does so while performing any of the acts of loading, displaying, running, transmitting or storing, etc... the program which he is entitled to.

(2) The person who has the right to use a database may perform such actions which are necessary for the person to obtain access to the contents of the database and make normal use of it.

(3) The provisions of subsection (1)(ii) and (iii) and of subsection (2) may not be deviated from by agreement.

Sui generis protection:

Chapter 5 Other Rights: Producers of Catalogues, etc...

Sec. 71.-(1) The person who produces a catalogue, a table, a database or the like, in which a great number of items of information has been compiled, or which is the result of a substantial investment, shall have the exclusive right to control the product in question as a whole or an essential part thereof by making copies of it and by making it available to the public.

(2) The provision of subsection (1) shall apply correspondingly to a reproduction or making available to the public of insubstantial parts of the contents of a catalogue, a table, a database or the like, which is made repeatedly and systematically, if the said acts may be equalled to acts which conflict with normal exploitation of the products in question or which unreasonably prejudice the legitimate interests of the producer.

(3) Where products of the nature mentioned in subsection (1) or parts thereof are subject to copyright or other protection, such rights may also be exercised.

(4) The protection according to subsection (1) shall subsist until 15 years have elapsed after the end of the year in which the product was produced. If a product of the said nature is made available to the public within this period of time, the protection shall, however, subsist until 15 years have elapsed after the end of the year in which the product was made available to the public for the first time.

(5) The provisions of Section 2(2) -(4), Sections 6-9, Section 11(2) and (3), Section 12(1) and (2)(iv), Sections 13-17, Section 18(1) and (2), Section 19(1) and (2), Section 20-22, 25, 27, 28, 30-35, Section 36(2) and (3), Section 47 and Sections 49-52 shall apply correspondingly to the catalogues, tables, databases, etc..., mentioned in subsection (1).

(6) Terms of agreement which extend the right of the producer according to subsection (1) in a product made public shall be null and void.

Sec. 11a (2): No temporary reproduction exception for databases.

Sec. 12.-

(…)

(2)The provision of subsection [1 = private copying] does not provide the right to

(...) iv. make copies in digital form of databases if the copy is made on the basis of a reproduction of the database in digital form

or

(v) make single copies in digital form of other works than computer programs and databases unless this is done exclusively for the personal use of the copying person himself or his household

Sec. 2- (1) (final provisions)

(…)

(2) This Act shall apply also to works and productions made before the coming into force of the Act. A catalogue, a table, a database or the like, produced not later than 15 years before January 1, 1998, is protected in accordance with Section 71 of the Act on Copyright as worded by Section 1, No. 12, of this Act, until January 1, 2013.

(...)

Computer Software
Sec. 1.-

(…)

(3) Works in the form of computer programs shall be considered as literary works.

Sec. 11a (2): No temporary reproduction exception for computer programmes.

Sec. 12.-

(…)

(2)The provision of subsection [1 = private copying] does not provide the right to

(...) iii. make copies of computer programs in digitized form;

(iv) make copies in digital form of databases if the copy is made on the basis of a reproduction of the database in digital form; or

(v) make single copies in digital form of other works than computer programs and databases unless this is done exclusively for the personal use of the copying person himself or his household.

Sec. 13.-

(…)

(3) The provision of subsection (1) (reproduction for educational purposes) concerning reproduction of published works shall not apply to computer programs in digital form.

(...)

Sec. 19.-

(…)

(3) Notwithstanding the provision of subsection (1=distribution of copies transferred to the others), copies of cinematographic works and copies of computer programs in digitalized form may not be distributed to the public through lending without the consent of the author. However, this does not apply if a copy of a computer program in digitized form constitutes a part of a literary work and is lent together with it.

(...)

Special Provisions on Computer Programs, etc...

36.-(1) The person who has the right to use a computer program shall be entitled to

(i) produce such copies of the program and to make such alterations of the program which are necessary for the person to use the computer program in accordance with its intended purpose, including for error correction;

(ii) make a back-up copy insofar as it is necessary for the use of the program; and

(iii) observe, study or test the functioning of the program in order to determine the ideas and principles which underlie any element of the program if he does so while performing any of the acts of loading, displaying, running, transmitting or storing, etc... the program which he is entitled to.

(2) The person who has the right to use a database may perform such actions which are necessary for the person to obtain access to the contents of the database and make normal use of it.

(3) The provisions of subsection (1)(ii) and (iii) and of subsection (2) may not be deviated from by agreement.

Sec. 37.-(1) Reproduction of the code of a computer program and translation of its form shall be permitted where this is indispensable to obtain the information necessary to achieve the interoperability of an independently created computer program with other programs, provided that the following conditions are met:

(...)

(detailed provision restricting the permission to acts that are necessary for the interoperability and restricting the further use of the information)

(3) The provisions of subsections (1) and (2) may not be deviated from by agreement.

Special Provisions on Computer Programs Produced in the Course of Employment

Sec. 59. Where a computer program is created by an employee in the execution of his duties or following the instructions given by his employer the copyright in such a computer program shall pass to the employer.

Sec. 91.-

(…)

(4) The provision of Section 59 shall not apply to computer programs produced before January 1, 1993.

(...)

Scope/Form of Protection

Economic/Exploitation Rights

Right of reproduction
Scope of Protection

Sec. 2.-(1) Within the limitations specified in this Act copyright implies the exclusive right to control the work by making copies thereof and by making it available to the public, whether in the original or in an amended form, in translation, adaptation into another literary or artistic form or into another technique.

(2) Any direct or indirect, temporary or permanent reproduction, in whole or in part, by any means and in any form shall be considered as reproduction. The recording of the work on devices which can reproduce it, shall be considered as a reproduction.

(...)

Temporary Reproduction

Sec. 11 a.–(1) It is permitted to make temporary copies

i)which are transient or incidental;

ii) which are an integral and essential part of a technical process;

iii) the sole purpose of which is to enable a transmission of a work in a network between third parties by an intermediary, or a lawful use of a work; and

iv) which have no independent economic significance.

(2) The provision of subsection (1) shall not apply to computer programs and databases.

Right of communication to the public and right of making available
Scope of Protection

Sec. 2.-(1) Within the limitations specified in this Act copyright implies the exclusive right to control the work by making copies thereof and by making it available to the public, whether in the original or in an amended form, in translation, adaptation into another literary or artistic form or into another technique.

(2) (...)

(3) The work is made available to the public when:

(i) copies of the work are offered for sale, rental or lending or distribution to the public in some other manner;

(ii) copies are exhibited in public; or

(iii) the work is performed in public.

(4) Public performance within the meaning of subsection (3)(iii) shall include

i)communication to the public of works, by wire or wireless means, including broadcasting by radio or television and the making available to the public of works in such a way that members of the public may access them from a place and at a time individually chosen by them; and

ii)performance at a place of business before a large group, which would otherwise have been considered not public.

Distribution right
Distribution of Copies

Sec. 19.-(1) When a copy of a work has been sold or otherwise transferred to others within the European Economic Area with the consent of the author the copy may be further distributed. In respect of further distribution in the form of lending or rental, the provision of subsection (1) shall also apply to sale or assignment in any other form to others outside the European Economic Area.

(2) Notwithstanding the provision of subsection (1), copies may not be distributed to the general public through rental without the consent of the author. However, this does not apply to works of architecture and applied art.

(3) Notwithstanding the provision of subsection (1), copies of cinematographic works and copies of computer programs in digitized form may not be distributed to the public through lending without the consent of the author. However, this does not apply if a copy of a computer program in digitized form constitutes a part of a literary work or is lent together with it.

(4) The provision of subsection (1) shall not carry any limitation in the right to receive remuneration etc..., in accordance with the Act on Library Fees.

Moral rights

Right of publication
Publication and Publishing

Sec. 8.-(1) A work shall be considered to have been made public when it has lawfully been made available to the public.

(2) A work shall be considered published if, with the consent of the author, copies of the work have been put on the market or otherwise distributed to the public.

Recognition of authorship
Sec. 3.-(1) The author of a work shall have the right to be identified by name as the author in accordance with the requirements of proper usage, on copies of the work as well as if the work is made available to the public..

Distortion of the work
Sec. 3

(1) (...)

(2) The work must not be altered nor made available to the public in a manner or in a context which is prejudicial to the author’s literary or artistic reputation, or individuality.

(3) The right of the author under this Section cannot be waived except in respect of a use of the work which is limited in nature and extent.

Moral Rights after the Expiration of Copyright

Sec. 75. Although the copyright has expired a literary or artistic work may not be altered or made available to the public contrary to Section 3(1) and (2) of this Act if cultural interests are thereby violated.

Sec. 75a.: Special provisions for commercial activities with public performances of musical works

Duration of Protection
Sec. 63.-(1) The copyright in a work shall last for 70 years after the year of the author’s death or with regard to the works mentioned in Section 6 after the year of death of the last surviving author. (...)

(2) Where a work is made public without indication of the author’s name, generally known pseudonym or signature, the copyright shall last for 70 years after the year in which the work was made public. Where a work consists of parts, volumes, instalments, issues or episodes a separate term of protection shall run for each item.

(3) If within the period mentioned the author is indicated in accordance with Section 7 or if it is established that he had died before the work was made public, the duration of copyright shall be calculated in accordance with subsection (1).

(4) Copyright in a work of unknown authorship that has not been made public shall last 70 years after the end of the year in which the work was created.

Sec. 64. When a work has not been published previously, the person who lawfully makes the work public or publishes it for the first time after the expiry of copyright protection, shall have rights in the work equivalent to the economic rights attributed by the Act to the person creating a literary or artistic work. This protection shall last for 25 years after the end of the year in which the work was made public or published.

Exceptions and limitations

Educational and scientific purposes
Reproduction Within Educational Activities

Sec. 13.-(1) For the purpose of educational activities copies may be made of published works and copies may be made by recording of works broadcast in radio and television provided the requirements regarding extended collective license according to Section 50 have been met. The copies thus made may be used only in such educational activities which are covered by the agreement presumed in Section

Sec. 50.-

(…)

(2) The provision of subsection (1) concerning recording shall not apply to cinematographic works which are part of the general cinema repertoire of feature films except where only brief excerpts of the work are shown in the telecast.

(3) The provision of subsection (1) concerning reproduction of published works shall not apply to computer programs in digital form.

(4) Teachers and pupils may as part of educational activities make recordings of their own performances of works if this is not done for commercial purposes. Such recordings may not be used for any other purposes.

Production of Anthologies for Educational Use, etc...

Sec. 18.-(1) Minor portions of literary and musical works or such works of small proportions may be used in composite works compiling contributions of a large number of authors for use in educational activities, provided that five years have elapsed since the year when the work was published.. In connection with the text also works of art and works of a descriptive nature, cf. Section 1(2), may be used, provided five years have elapsed since the year when the work was made public. The author shell be entitled to remuneration.

(2) The provision of subsection 1 does not apply to works prepared for use in educational activities or if the use is for commercial purposes.

(...)

Public Performances

Sec. 21-(1) A published work which is not a dramatic or cinematographic work may be performed in public

(i) on occasions when the audience is admitted free of charge where the performance is not the main feature of the event and where the event does not occur for commercial purposes; and

(ii) where the performance occurs in the case of divine services or educational activities.

(2) The provision of subsection (1)(ii) does not apply to performances on radio or television and to performances in educational activities which occur for commercial purposes.

(3) In public libraries works which have been made public may be made available to individuals for personal viewing or study on the spot by means of technical equipment..

Quotations

Sec. 22. A person may quote from a work which has been made public in accordance with proper usage and to the extent required for the purpose.

Use of Works of Fine Art, etc..

Sec. 23.-(1) Works of art and works of a descriptive nature, cf. Section 1 (2), which have been made public may be used in critical or scientific presentations in connection with the text in accordance with proper usage and to the extent required for the purpose. Reproduction for commercial purpose is not permitted.

(...)

Sec. 33.-(1) Broadcasts of works may be recorded on tape, film or any other device by means of which they can be reproduced and may be stored with the National Media Collection if the broadcast is of documentary value. The Media Collection may produce single copies of the broadcasts for security and protection purposes and for research purposes. The right to further exploitation shall be subject to any other rules in force.

(2) The Minister for Culture may provide that the provision in subsection (1) shall apply correspondingly to other public archives.

Scope of exceptions
General Provisions

Sec. 11.-(1) The provisions of this chapter do not limit the author’s rights under Section 3, (moral rights) except as provided in Section 29 (not of interest, alteration of buildings and articles of everyday use)

(2) Where a work is used in accordance with the provisions of this chapter, the work may not be altered more extensively than is required for the permitted use. If the work is used publicly, the source shall be indicated in accordance with the requirements of proper usage.

(3) Where a work is used in accordance with the provisions of this chapter, copies may not be made on the basis of a reproduction of the work which is contrary to Section 2 or on the basis of a circumvention of a technological measure which is contrary to Section 75 c(1) .

Libraries and archives
Reproduction Within Archives, Libraries and Museums

Sec. 16. (1) The Minister for Culture may lay down rules according to which archives, libraries and museums may, on specified conditions, make single copies of works to be used for the purpose of their activities if this is not done for commercial purposes. If the copying is made by way of sound and visual recording or in digital form, the copies may not without the consent of the author be lent or in any other way be made available to the public outside the archives, libraries or museums.

For details see Order of the Right of Archives, Libraries and Museums to Make Copies of Literary and Artistic Works, etc...No. 876 of November 28, 1997, especially Sections 6-8:

6.–(1) It is permitted to make single copies of items in the institutions’ collections:

(i) For use in research.

(ii) For the purpose of handing out copies to other users, if it concerns single articles in composite works, newspapers, and periodicals, and short sections of books and other publications.

(iii) For the purpose of lending copies, which on account of the items’ special value, rarity or poor durability, it is not deemed justified by the institutions to lend.

(2) Only one copy may be made available to the individual user.

(3) Notwithstanding the provisions of subsection (1) and (2), copies may be made only of non-published works, etc... which have been given to the institution by agreement or under a will, if not otherwise stipulated or deemed to be a precondition.

7. Copies made in accordance with this Order may be used only by individuals for personal consultation or study, including consultation or study by means of display reproduction and playing, within the institution at which the copying has taken place. However, it is permitted in paper form to hand out copies to individuals in accordance with Section 6.

8.–(1) The right to make copies according to this Order does not comprise computer programs in machine-readable form.

(2) This Order does not limit the right to make copies in accordance with the provisions of the Copyright Act otherwise, including the institution users’ right to make or have made copies for private use under Section 12 of the Act.

Sec. 16- (2) Copyright Act: Notwithstanding the provision of subsection (1), second sentence, public libraries and other libraries which are financed in whole or in part by the public authorities may upon request reproduce articles in newspapers, magazines and composite works, brief excerpts of books and other published literary works and illustrations and music reproduced in connection with the text, provided the requirements regarding extended collective license according to Section 50 have been met. The provision of subsection (1) shall not comprise broadcast by radio or television and the making available to the public of works in such a way that members of the public may access them from a place and at a time individually chosen by them, cf. the second division of Section 2 (4)(i).

Public Performances

Sec. 21.-

(...)

(3) In public libraries published copies of cinematographic works, musical works and works in digital form can be made available to individuals for personal viewing or study on the spot by means of technical equipment. Reproduction is not allowed.

Public Proceedings, Public Access, etc...

Sec. 26 (...)

Sec. 27.-(1) Where copies of works protected under this Act have been lodged in custody of an administrative authority in connection with its activity, the copyright shall not prevent other parties from demanding access to copies of works nor from demanding a transcript or a copy in compliance with the existing statutory provisions thereon. The same shall apply to works produced within the administrative authority.

(2) The copyright does not prevent that documents delivered to a public record office or an institution which the Minister for Culture has decided shall be considered equivalent hereto and made available to the public in accordance with the provisions of the legislation on archives. However, it shall be prohibited to issue transcripts or to make copies of private records.

(3) The right to further exploitation of works open to public access in pursuance of subsection (1) or (2) or of which transcripts or copies have been issued shall be subject to the provisions otherwise in force.

See also Consolidated Public Lending Right Remuneration Act No. 21 of January 11, 2000 and Executive Order on Public Lending Right Remuneration No. 218 of March 29, 2000.

Acknowledgement of source
General Provisions

Sec. 11.-(1) The provisions of this chapter do not limit the author’s rights under Section 3, (moral rights) except as provided in Section 29.

(2) (...) If the work is used publicly, the source shall be indicated in accordance with the requirements of proper usage.

Sec. 3.-(1) The author of a work shall have the right to be identified by name as the author in accordance with the requirements of proper usage, on copies of the work as well as if the work is made available to the public.

Private use
Reproduction for Private Use

Sec. 12.–(1) Anyone is entitled to make or have made, for private purposes, single copies of works which have been made public if this is not done for commercial purposes. Such copies must not be used for any other purpose.

(2) The provision of subsection (1) does not provide the right to

(i) construct a work of architecture;

(ii) make a copy of a work of art by casting, by printing from an original negative or base, or in any other manner implying that the copy can be considered as an original;

(iii) make copies of computer programs in digitized form;

(iv) make copies in digital form of databases if the copy is made on the basis of a reproduction of the database in digital form; or

(v) make single copies in digital form of other works than computer programs and databases unless this is done exclusively for the personal use of the copying person himself or his household.

(3) The provision of subsection (1) does not confer a right to engage another person to make copies of

(i) musical works;

(ii)cinematographic works;

(iii) works of applied art; or

(iv) works of art if the copying is in the form of an artistic reproduction.

(4) The provision of subsection (1) does not entitle the user to make copies of musical works and cinematographic works by using technical equipment made available to the public in libraries, on business premises, or in other places accessible to the public.

How to acquire rights if necessary?

Right-holder

Authorship
Sec. 1.-(1) The person creating a literary or artistic work shall have copyright therein, (...)

Copyright Holder Presumption, etc...

Sec. 7.-(1) Where not otherwise stated the person whose name or generally known pseudonym or signature is indicated in the usual manner on copies of the work, or when the work is made available to the public shall be deemed to be the author.

(2) If a work is published without the author being indicated in accordance with the foregoing subsection (1), the editor, if named, and otherwise the publisher, shall act on behalf of the author until the latter is named in a new edition of the work.

Inheritance and Creditor Proceedings

Sec. 61.-(1) The usual provisions of the inheritance laws shall apply to the copyright upon the author’s death.

(2) The author may give directions in his will with binding effect also for the spouse and issue concerning the exercise of the copyright, or may authorize somebody else to give such directions.

Joint authors/ compound works/ authors in employment
Composite Works

Sec. 5.- A person who, by combining works or parts of works, creates a composite literary or artistic work, shall have copyright therein, but the right shall be without prejudice to the rights in the individual works.

Joint Authorship

Sec. 6.- If a work has two or more authors, without the individual contributions being separable as independent works, the copyright in the work shall be held jointly. Each of the authors, however, may bring an action for infringement.

Special Provisions on Computer Programs Produced in the Course of Employment

Sec. 59.- Where a computer program is created by an employee in the execution of his duties or following the instructions given by his employer the copyright in such a computer program shall pass to the employer. (except programs produced before January 1, 1993, cf. Sec. 91 (4)).

Collecting Societies
Common Provisions on Extended Collective Licenses

Sec. 50.-(1) Extended collective license according to Sections 13, (Reproduction within educational activities) and 14, Section 16 (2), Section 17(5), Section 23 (2) and Sections 30, 30a and 35 may be invoked by users who have made an agreement on the exploitation of works in question with an organization comprising a substantial number of authors of a certain type of works which are used in Denmark. The extended collective license gives the user right to exploit other works of the same nature although the authors of those works are not represented by the organization.

(2) The extended collective license gives the user right only to exploit the works of the unrepresented authors in the manner and on the terms that follow from the agreement made with the organization and from the provisions mentioned in subsection (1).

(3) Rightholder organisations who make agreements of the nature mentioned in subsection (1) , shall be approved by the Minister for Culture. Only one organisation can be approved for each type of works. The Minister may decide that an approved organisation in certain fields shall be a joint organisation comprising several organisations which meet the conditions of subsection (1).

Sec. 51.-(1) For exploitation of works according to Sections 13 and 14, Section 16 (2), Section 17(5), Section 23 (2) and Sections 30, 30a and 35, the rules laid down by the organization with regard to the distribution of remuneration between the authors represented by the organization shall apply correspondingly to unrepresented authors.

(2) Unrepresented authors may claim an individual remuneration although such a right appears neither from the agreement with the user nor from the organization’s rules on remuneration. The amount of the individual remuneration may be fixed according to the provision of Section 47(1). (see below) The claim for remuneration shall be advanced against the organization only.

(3) Claims for remuneration which the organisations approved according to Section 50(3) wish to make in connection with exploitation of works according to Section 35, shall be made simultaneously to the users.

(4) The provision of Section 49 shall apply correspondingly to the claims for remuneration according to the rules mentioned in subsections (1) and (2).

Sec. 52.-(1) In the absence of any result of negotiations on the making of agreements as mentioned in Section 13(1), Section 14, Section 16 (2), Section 17(5) and Section 23 (2) and Section 30a, each party may demand mediation.

(2) Demands for mediation shall be addressed to the Minister for Culture. The request may be made if one of the parties has broken off the negotiations or rejected a request for negotiations, or if the negotiations do not appear to lead to any result.

((3)-(7) contain detailed provisions concerning the procedural rules of mediation)

Common Provisions on Compulsory License

Sec. 47.-(1) If no agreement can be reached on the amount of the remuneration in accordance with Section 17 (4), Section 18(1), Section 51(2) (see above) and Section 68, each party may submit the question to a Tribunal, the Copyright License Tribunal, set up by the Minister for Culture. The decision of the Tribunal may not be brought before any other administrative authority. The Minister for Culture will lay down the rules governing the activities of the Tribunal and may in this connection lay down rules on the covering of the expenses incurred in connection with such activities.

(...)

Contract Law/Licenses

Transfer of rights
General Provisions

Sec. 53.-(1) Subject to the limitations following from Sections 3 (moral rights) and 38 the copyright holder may wholly or partially assign his rights under this Act.

(2) The transfer of copies shall not include an assignment of the copyright.

(3) Where a right to exploit the work in a specific manner or through specific means has been assigned, the assignment does not give the assignee the right to exploit the work in any other manners or through any other means.

(4) The provisions of Sections 54 to 59 on assignment of copyright may be deviated from by agreement between the parties except where otherwise provided in the individual provisions.

Sec. 54.- The assignee shall be under an obligation to exploit the work. The author may cancel the agreement if the assignee has not exploited the work within a reasonable time or at the latest five years after the time where the agreement has been fulfilled on the part of the author.

Sec. 55.- Where the agreement does not expressly specify individual forms of exploitation comprised by the assignment the author may subject to a reasonable notice terminate the assignment of the rights in the unspecified forms of exploitation which have not been implemented by the assignee within three years from the time when the agreement has been fulfilled on the part of the author.

Sec. 56.-(1) Assignment of copyright does not give the assignee any right to alter the work unless the alteration is usual or obviously presumed.

(2) Assignment of the copyright does not give the assignee any right to reassign the copyright unless the reassignment is usual or obviously presumed. The assignor remains liable for the performance of the agreement with the author.

Waiver of moral rights

3.

(…)

(3) The right of the author under this section cannot be waived except in respect of a use of the work which is limited in nature and extent.

Remuneration Schemes/ compensation
Settlement and Control

Sec. 57.-(1) If the author’s remuneration depends on the assignee’s turnover, sales figures, etc..., the author may demand that settlement is made at least once a year. The author may likewise demand that the settlement be accompanied by satisfactory information on the circumstances forming the basis of the calculation of the remuneration.

(2) The author may demand that the accounts, bookkeeping and inventory together with certifications by the party who has exploited the work in connection with the annual settlement according to subsection (1) be made available to a state-authorized public accountant or registered accountant appointed by the author. The accountant shall inform the author of the correctness of the settlement and of irregularities, if any. The accountant shall otherwise observe secrecy about all other matters that become known to him in connection with his review.

(3) The provisions of subsections (1) and (2) shall not be deviated from to the detriment of the author.

See also above under collecting societies.

See also Consolidated Public Lending Right Remuneration Act No. 21 of January 11, 2000 and Executive Order on Public Lending Right Remuneration No. 218 of March 29, 2000.

Protection of technological measures and rights management information
Chapter 6a — Technological Measures, etc... (Sections 75b — 75e) (Sections 75c and 75d to be revised in the year 2005-2006 at the latest, cf. Section 89 (3)).

Consequences of copyright infringement
Under Section 83 (1) of the Danish Copyright Act, any person who violates with intent or by negligence any of the provisions 76 and 77(which are penal sanctions for the violation of the ‘core’ rights under the act), is liable to pay reasonable remuneration and damages. Even if the violation is committed in good faith, the infringed party is still entitled to remuneration and damages up to the profit gained by the violation (Section 83(2)).

Moreover, according to Section 84 (1) illegal copies may be seized in favour of the infringed party or to be transferred to him against a remuneration not to exceed the production costs; according to Section 84 (2) they may also be destroyed or made unserviceable for unlawful use. Section 84 (1) and (2) does also apply to things that may serve unlawful production or application of the work or of the production. However, persons who have acquired copies in good faith for private use are not subject to seizure.

Criminal liability is regulated in Sections 76 ff According to Section 76 anyone who with intent or by gross negligence infringes certain rights is liable to a fine. In the case of particularly aggravating circumstances punishment may be increased to imprisonment up to one year.

According to Section 78 anyone who with intent or by gross negligence violates the protective provisions of Sections 75b (prohibition of marketing or possession of means for circumvention of technical protective devices) or Section 75c (prohibition of means of circumventing effective technological measures) is liable to a fine. The same applies to the intentional violation of Section 75 e (provisions on electronic rights-management information). According to Section 80 also companies, etc... (legal persons) are liable to punishment.

z) Finland

Finland

Copyright Act, Law No. 404 of July 8, 1961, as last amended by Law No. 748 of October 9, 1998

Modifications enacted by the Law of 1998 have been subject to unofficial translations from the original document.

Protected Works

Categories of protected works
Article 1.

A person who has created a literary or artistic work shall have copyright therein, whether it be a fictional or descriptive representation in writing or speech, and whether it be a musical, dramatic, or cinematographic work, a work of fine art, architecture, artistic handicraft, industrial art, or expressed in some other manner.

Maps and other descriptive graphically or three-dimensionally executed works, and computer programs, drawings, shall also be considered literary works.

Conditions for protection
Article 4.

A person who translates or adapts a work or converts it into some other literary or artistic form shall have copyright in the work in that new form, but his right to dispose of it shall he subject to the copyright in the original work.

If a person has drawn freely on a work to create a new and independent work, his copyright shall not be subject to the right in the original work.

Article 5.

A person who, by combining works or parts of works, creates a literary or an artistic compilation shall have copyright therein, but his rights shall not restrict the rights in the individual works.

Article 9.

There shall be no copyright in laws and decrees, or in decisions and declarations of public authorities and other public bodies.

Article 10.

Notwithstanding the registration of a work as a design in accordance with special provisions, the author may have copyright in it by virtue of this Act.

Additional provisions regarding rights in photographs are laid down in Article 49a. Separate provisions shall be issued on the legal protection of rights in layout-designs of integrated circuits.

Database protection
Article 49

A person who has made

1) a catalogue, table, program or any other production in which a large quantity of data are compiled, or

2) a database which shows that there has been a substantial investment in either the obtaining, verification or presentation of the contents,

has the exclusive right to dispose of the whole or of a substantial part, evaluated qualitatively or quantitatively, of the production by making copies of it and by making it available to the public.

The right laid down in paragraph 1 shall subsist until 15 years have elapsed from the year in which the production was completed, or if the production was made available to the public before the end of that time, until 15 years have elapsed from the year in which the production was first made available to the public.

The provisions of the Article 2, second and third paragraphs, Articles 8 and 9, Article 11, second paragraph, Article 12, first, second and fourth paragraphs, Article 13, Article 14, first to third paragraphs (Education and Scientific Research), Articles 15—18, (Art. 16: Libraries and Archives) Article 19, first and second paragraphs, Articles 22, 25 b—25 d, 25 f—25 i, Article 25 j, fourth and fifth paragraphs, and Article 26 shall correspondingly be applied to a production referred to above in the first paragraph.

If such a production or a part of it is subject to copyright, that right may be claimed.

Any contractual provision under which the maker of the published production referred to above in the first paragraph prevents the lawful user from using insubstantial parts of its contents, evaluated qualitatively or quantitatively, for any purpose whatsoever, or restricts such a use, shall be without effect.

Article 25 j (see also below under Software protection)

(...)

Whoever has a right to use a database shall be entitled to make copies of it and perform all other acts which are necessary for accessing a database and for the common use of its contents. (250/1998)

(...)

Concerning databases created during an employment relationship see below, Art. 40 b

Article 56 a

Anyone who

(1) wilfully or out of gross negligence violates a provision issued for the protection of copyright in the present Act or acts in violation of a direction issued under Article 41, second paragraph, of a provision of Article 51 or 52, or of a prohibition referred to in Article 53, first paragraph, or Article 54 b; or
(2) imports into the country a copy of a work for distribution to the public, which copy he knows or has well-founded reason to suspect to have been produced outside the country under such circumstances that such production in Finland would have been punishable under the present Act,

shall, unless the act is punishable as a copyright crime under Article 1 of Chapter 49 of the Penal Code, be sentenced for a copyright violation to a fine. (1024/1995)

However, the making of single copies for private use of a computer-readable computer program or a database which has been published or copies of which have, with the consent of the author, been sold or otherwise permanently transferred, shall not be held to be a copyright violation.

Computer Software
Article 1. S. 2: Maps and other descriptive graphically or three-dimensionally executed works, and computer programs, drawings, shall also be considered literary works.

Article 19.

When a copy of a work has been sold or otherwise permanently transferred with the consent of the author, further copies may be distributed.

The provisions of the first paragraph above do not apply to the making available to the public of a copy of the work by rental or a comparable legal act. However, a product of architecture, artistic handicraft or industrial art may be rented to the public.

The provisions of the first paragraph above do not apply to the making available to the public by lending of a copy of a cinematographic work or of a machine-readable computer program.

Article 25j.

Any person who has legally acquired a computer program shall be entitled to make such copies of the program and such alterations to it as may be necessary for its use for the intended purpose. This applies also to the correction of errors.

Any person who has the right to use a computer program shall be entitled to make a back-up copy of the program where necessary for its use.

Any person who has the right to use a computer program is entitled to observe, study or test the operation of the computer program in order to determine the ideas and principles underlying any element of it if he does so while engaged in the act of loading, displaying, running, transmitting or storing the program.

Any contractual provision limiting the use of a computer program in accordance with the second and third paragraphs shall be void.

Article 25k.

The reproduction of the code of a program and the translation of its form are permissible, provided that these acts are an indispensable means of obtaining the information whereby an independently created computer program may be made interoperable with other programs and provided also that the following conditions are met:

(1) the acts must be performed by the licensee or by another person who has the right to use a copy of the program, or on their behalf by a person authorized to do so;

(2) the information necessary to achieve interoperability must not previously have been readily available to the persons referred to in subparagraph (1);

(3) the acts must be confined to the parts of the original program that are necessary to achieve interoperability.

The information obtained under the provisions of the first paragraph above must not, by virtue of these provisions:

(1) be used for purposes other than making the independently created computer program;

(2) be passed on to others, except when necessary for the interoperability of the independently created computer program;

(3) be used for the development, production or marketing of a computer program substantially similar in its expression, or for any other act that infringes copyright.

Any contractual provision limiting the use of a computer program under this Article shall be void.

Concerning software created during an employment relationship see below, Art. 40 b

Article 56 a

Anyone who

(1) wilfully or out of gross negligence violates a provision issued for the protection of copyright in the present Act or acts in violation of a direction issued under Article 41, second paragraph, of a provision of Article 51 or 52, or of a prohibition referred to in Article 53, first paragraph, or Article 54 b; or

(2) imports into the country a copy of a work for distribution to the public, which copy he knows or has well-founded reason to suspect to have been produced outside the country under such circumstances that such production in Finland would have been punishable under the present Act,

shall, unless the act is punishable as a copyright crime under Article 1 of Chapter 49 of the Penal Code, be sentenced for a copyright violation to a fine. (1024/1995)

However, the making of single copies for private use of a computer-readable computer program or a database which has been published or copies of which have, with the consent of the author, been sold or otherwise permanently transferred, shall not be held to be a copyright violation.

Scope/Form of Protection

Exploitation rights
See right of making copies: Art. 2

Right of reproduction
See right of making copies: Art. 2

Right of communication to the public and right of making available
Article 2.

Subject to the limitations stated hereinafter, copyright includes the exclusive right to dispose work by making copies of it and by making it available to the public, either in the original or an altered form, in translation or adaptation, in another literary or artistic form, or by other technical means.

The recording of a work on a device by which it can be reproduced shall also be considered the making of copies.

A work is made available to the public when it is performed in public or when copies of it are offered for sale, rental or lending or are otherwise distributed to the public or publicly exhibited. A performance that takes place within the framework of commercial activities for a comparatively large, closed group of persons shall also be considered a public performance.

Article 8.
A work shall be considered disseminated when it is lawfully made available to the public.

A work shall be considered published when copies of it have been placed on sale or otherwise distributed to the public with the consent of the author.

Articles 25f.-25i.: special provisions for radio and television broadcasts

Articles 25j.-25k.: computer programs, see above

Article 52a. fine arts: access right of the author.

Distribution right
Part of making available to the public (Art. 2. S. 3)

Moral rights

Right of publication
Article 8. publication only with author’s consent

Recognition of authorship
Article 3.

S. 1. When copies of a work are made, or when the work is made available to the public in its entirety or in part, the name of the author shall be stated to the extent and in the manner required by proper usage.

(...)

S. 3.The author may waive his rights under this Article with binding effect only in relation to use that is limited in character and extent.

Article 11.

S. 2. When a work is used publicly on the basis of the provisions of this Chapter (‘limitations on copyright’), the source shall be stated to the extent and in the manner required by proper usage.

Distortion of the work
Article 3.

S. 2.

A work may not be altered in a manner that is prejudicial to the author’s literary or artistic reputation or to his individuality, nor may it be available to the public in such a form or context as to prejudice the author in the manner stated.

Article 11.

S. 3. The work shall not be altered more than is necessary for the permitted use without the author’s consent.

Article 52: no entering of author’s name or signature on copies of art works by a third party

Article 53: violation of cultural interests after the death of the author

Duration of Protection
Article 43.

Copyright shall subsist until the end of the seventieth year following that in which the author died or, in the case of a work referred to in Article 6, following that in which the last surviving author died. Copyright in a cinematographic work shall subsist until the end of the seventieth year following that in which the last of the following persons to survive died: the principal director, the author of the screenplay, the author of the dialogue and the composer of music specifically created for use in the cinematographic work.

Article 44.

In the case of a work disseminated without any mention of the author’s name or generally known pseudonym or signature, the copyright shall subsist until the end of the seventieth year following that in which it was disseminated. If the work is published in parts, the term of protection shall run for each part separately.

If the identity of the author is disclosed during the period referred to in the foregoing paragraph, Article 43 shall apply.

In the case of a non-disseminated work by an unknown author, the copyright shall subsist until the end of the seventieth year following that in which the work was created.

Article 44a.

Any person who for the first time publishes or disseminates a previously unpublished or non-disseminated work that has been protected under Finnish law and whose term of protection has expired shall have rights in the work as provided in Article 2 of this Act. Those rights shall subsist until the end of the twenty-fifth year following that in which the work was published or disseminated.

Article 45.

2.: ...a performance of literary or artistic work shall not be copied or distributed to the public until 50 years have elapsed from the year in which the performance took place...

Article 46.

1.: ....a phonograph record or other sound recording devices shall not be copied or distributed to the public until 50 years from the year during which the recording was made have elapsed.....

Article 46a.

1 .

A film or any other device on which moving images have been recorded shall not, without the consent of the producer, be copied or distributed to the public until 50 years have elapsed from the year during which the recording was made. If the recording is published or disseminated within that period, the protection thereof shall subsist until the end of the fiftieth year following that in which the recording was first published or disseminated…

Exceptions and limitations

Educational and scientific purposes
Article 14.

Where an organization representing a large number of Finnish authors in a certain field has authorized the copying, by audio or video recording, on agreed terms, of a disseminated work included in a radio or television broadcast for use in educational activities or in scientific research, the recipient of the authorization may on corresponding terms make copies of another work in the same field, included in a broadcast, by an author not represented by the organization. It is permitted, in connection with educational activities, to make copies by direct audio or video recording of a disseminated work performed by a teacher or a student for temporary use in those activities. A copy so made may not be used for any other purpose.

Parts of a disseminated literary work or, when the work is not extensive, the whole work may be incorporated in a test constituting part of the matriculation examination or in any other comparable test. A disseminated work of art may be reproduced in pictorial form for the same purpose.

Article 18.

Minor parts of a literary or musical work or, if it is not extensive, the whole work, may be incorporated in a compilation consisting of works by several authors and intended for use in education, provided that five years have passed since the year in which the work was published. A disseminated work of art may be reproduced in pictorial form in connection with the text. The provisions of this Article do not apply to a work created for use in education. The author is entitled to remuneration for use under the preceding paragraph.

Article 49.

3.: Art. 14 para 1, 3 and Art. 18 para 1, 2 accordingly apply to photographer’s rights

Article 19.

4.: no right to remuneration for lending of copies, if the lending is done by a public library or a library serving research or educational activities.

Article 21.

A published work may be publicly performed in connection with religious services and education.

A published work may also be publicly performed in events where the performance of such works is not the main feature, provided that no admission fee is charged and the event is not arranged for profit. It may also be publicly performed in connection with public education activities and for charitable or other nonprofit purposes, provided that the performers, whether they are one or several, receive no payment for their performance.

The provisions of the first and second paragraphs above do not apply, however, to dramatic or cinematographic works.

Article 21. para 2 accordingly applies to recordings of performances (Art. 45 para 4).

Article 22.

A disseminated work may be quoted, in accordance with proper usage, to the extent necessary for the purpose.

Article 25.

Disseminated works of art may be reproduced in pictorial form in connection with text matter:

(1) in a critical or scientific presentation;

(…)

Article 49.

3.: Art. 25 para 1, 3 accordingly apply to photographer’s rights

Article 54a.

The provisions of this Act on educational activities do not apply to educational activities conducted for profit-making purposes.

Article 54: arbitration procedure with special provisions for educational purposes use

Scope of exceptions
Article 11.

The provisions of this Chapter shall not limit the author’s rights under Article 3 more extensively than as provided in Article 25e.

When a work is used publicly on the basis of the provisions of this Chapter, the source shall be stated to the extent and in the manner required by proper usage. The work shall not be altered more than is necessary for the permitted use without the author’s consent.

Libraries and archives
16.

Archives, libraries and museums, as defined by decree, shall have the right to make copies of a work, on conditions specified in the decree, for the purpose of their activities.

The provisions of the Act Concerning the Delivery and Deposit of Films in Archives shall govern the right of the Finnish Film Archive to make copies of a work included in a publicly shown Finnish film or in the advertising or other promotional material for such a film.

Article 16 para 1, 45 para 4: this also applies to the recordings of performances (neighbouring rights)

Article 49.

3.: Art. 16 para 1, 3 accordingly applies to photographer’s rights

Acknowledgement of source
Article 11.

The provisions of this Chapter shall not limit the author’s rights under Article 3 more extensively than as provided in Article 25e.

When a work is used publicly on the basis of the provisions of this Chapter, the source shall be stated to the extent and in the manner required by proper usage. The work shall not be altered more than is necessary for the permitted use without the author’s consent.

Private use
Article 12

Anyone may make single copies of a disseminated work for his private use. Such copies may not be used for other purposes.

It is also permitted to engage an outsider to make copies which are intended for the private use of the party ordering the copies.

What is provided in the second paragraph shall not apply to the reproduction of musical works, cinematographic works, useful articles or sculptures, or the copying of any other work of art by artistic reproduction.

The provisions of this Article shall not apply to a computer-readable computer program, to a computer-readable reproduction from a computer-readable database, or to the construction of a work of architecture.

How to acquire rights if necessary?

Right-holder

Authorship
Article 1.

A person who has created a literary or artistic work shall have copyright therein

Article 7.

The person whose name or generally known pseudonym or signature is shown in the usual manner on the copies of a work or when the work is made available to the public shall be deemed to be the author in the absence of proof to the contrary.

If a work is published without the name of the author being shown in the manner described in the first paragraph, the editor, if named, and otherwise the publisher, shall represent the author until the latter’s name is given in a new edition of the work or in a notification to the competent Ministry.

Joint authors/ compound works/ authors in employment
Article 6.

If a work has two or more authors whose contributions do not constitute independent works, the copyright shall belong to the authors jointly. However, each one of them is entitled to bring an action for infringement.

Article 40b.

If a computer program and a work directly associated therewith have been created in the course of duties in employment relations, the copyright in the computer program and the work shall accrue to the employer. The same shall apply by analogy to a computer program and a work directly associated therewith created within the framework of a civil service post.

The provisions of the foregoing paragraph shall not apply to a computer program, or to a work directly associated therewith, created by an author independently engaged in teaching or research work in a higher education establishment, with the exception of institutes of military education.

The provisions in paragraphs 1 and 2 above shall apply correspondingly to a database, which is created while performing duties in employment relationship.

Collecting Societies
Articles 13., 14 para 1, 25f para 1, 25h para 1

Contract Law/Licenses

Transfer of rights
Article 26: contractual licensing and remuneration

Article 27.

Copyright may be transferred in its entirety or in part, subject to the limitations provided for in Article 3.

The transfer of a copy shall not constitute a transfer of the copyright. In the case of a portrait executed on commission, however, the author may not exercise his right without the permission of the person who commissioned it or, if that person is deceased, that of the surviving spouse and heirs.

Provisions on the transfer of copyright in certain cases are contained in Articles 30 to 40 and 40b. The said provisions shall be applied, however, only in the absence of agreement to the contrary.

Article 28.

In the absence of agreement to the contrary, the person to whom copyright has been transferred may not alter the work or transfer the copyright to others. If the copyright belongs to a business, it may be transferred together with the business or part thereof; provided that the transferor shall remain liable for the fulfilment of the transfer agreement.

Article 29.

The provisions of the Contracts Act shall apply to the amendment of an unfair clause in an agreement on the transfer of copyright.

Article 30.: special provisions for public performance contracts

Articles 31.-38.: special provisions for publishing contracts

Articles 39.-40.: special provisions for film contracts

Article 41.

On the author’s death, the rules governing marital entitlement to property, inheritance and wills shall apply to copyright.

The author may give directions in his will, with binding effect also on the surviving spouse and direct descendants, adopted children and their descendants, regarding the exercise of copyright, or may authorize another person to give such directions.

Article 42.

Copyright shall not be subject to legal seizure as long as the copyright remains vested in the author or in any other person who has acquired the copyright by virtue of marital entitlement to property, inheritance or testamentary provision. The same rule applies to manuscripts and works of art that have not been exhibited, placed on sale or otherwise authorized for dissemination.

Waiver of moral rights

Article 3.

The author may waive his rights under this Article with binding effect only in relation to use that is limited in character and extent.

Remuneration Schemes/ compensation
Contractual license

Article 26.

Any provision that the organization referred to in Article 13 or in the first paragraph of each of Articles 14, 25f or 25h may have made regarding the apportionment of remuneration for the reproduction or broadcasting of a work among authors represented by the organization, or regarding the use of the remuneration for the joint purposes of those authors, shall apply accordingly to authors who are not represented by the organization.

If the provision made by the organization and referred to in the first para​graph above does not include the right to individual remuneration for the authors represented by the organization an author not represented by the organization does however have the right to claim individual remuneration. The remuneration shall be paid by the organization referred to in the first paragraph. The right to individual remuneration shall have lapsed, however, where no claim concerning it has been verifiably submitted within three years from the end of the calendar year in which the reproduction or broadcasting of the work took place.

Protection of technological measures and rights management information


Consequences of copyright infringement
According to Article 57 of the Finnish Copyright Act, a person who uses a work in violation of the Act, is obliged to pay fair compensation. If this use was wilful or negligent, the infringer has to pay damages for any other loss in addition. This provision applies also to persons who are guilty of an act punishable under Article 1 of Chapter 49 of the Penal Code, or Article 56 a of the Finnish Copyright Act.

According to Article 58, an unlawful copy or a device intended for the making of a copy can be destroyed, altered, or conveyed to the injured party against compensation to the cost of manufacture upon Court order, according to what it deems reasonable. Article 58 does not apply to persons who acted in good faith and to works of architecture, except if the modification of a building is reasonable.

Moreover, the aforesaid does also apply to neighbouring rights (Article 60).

aa) France

France

Law No. 92-597 of July 1, 1992, on the Intellectual Property Code

Legislative Part

as amended by Law No. 97-283 of March 27, 1997

as amended Law No. 98-536 of July 1, 1998 (Database)

as amended Law No. 2001-624 of July 17, 2001

as amended Law No. 2001- 1135 of 3 December 2001

ANNEX : Intellectual Property Code (Legislative Part)

Protected Works

Categories of protected works
Art. L. 112-1. The provisions of this Code shall protect the rights of authors in all works of the mind, whatever their kind, form of expression, merit or purpose.

Art. L. 112-2. The following, in particular, shall be considered works of the mind within the meaning of this Code:

1. books, pamphlets and other literary, artistic and scientific writings;

2. lectures, addresses, sermons, pleadings and other works of such nature;

(...)

7. works of drawing, painting, architecture, sculpture, engraving and lithography;

8. graphical and typographical works;

9. photographic works and works produced by techniques analogous to photography;

11. illustrations, geographical maps;

12. plans, sketches and three-dimensional works relative to geography, topography, architecture and science;

13. software, including the preparatory design material;

(...)

Art. L. 112-3. The authors of translations, adaptations, transformations or arrangements of works of the mind shall enjoy the protection afforded by this Code, without prejudice to the rights of the author of the original work. The same shall apply to the authors of anthologies or collections of miscellaneous works or data which, by reason of the selection or arrangement of their contents, constitute creations of the mind.

Art. L. 112-4. The title of a work of the mind shall be protected in the same way as the work itself where it is original in character. Such title may not be used, even if the work is no longer protected under Articles L. 123-1 to L. 123-3, to distinguish a work of the same kind if such use is liable to create confusion.

Conditions for protection
Art. L. 111-1. The author of a work of the mind shall enjoy in that work, by the mere fact of its creation, an exclusive incorporeal property right which shall be enforceable against all persons.

This right shall include attributes of an intellectual and moral nature as well as attributes of an economic nature, as determined by Books I and III of this Code.

The existence or conclusion of a contract for hire or of service by the author of a work of the mind shall in no way derogate from the enjoyment of the right afforded by the first paragraph above.

Art. L. 111-2. A work shall be deemed to have been created, irrespective of any public disclosure, by the mere fact of realization of the author’s concept, even if incomplete.

Art. L. 112-4. The title of a work of the mind shall be protected in the same way as the work itself where it is original in character.

Database protection
Copyright Protection:

Art. L. 112-3. The authors of translations, adaptations, transformations or arrangements of works of the mind shall enjoy the protection afforded by this Code, without prejudice to the rights of the author of the original work. The same shall apply to the authors of anthologies or collections of miscellaneous works or data which, by reason of the selection or arrangement of their contents, constitute creations of the mind.

Art- L 122-5 ... an author may not prohibit..

5. acts necessary to access the contents of an electronic database for the purposes of and within the limits of the use provided by contract.

Sui generis Protection:

Article L341-1.The producer of a database, understood as the person who takes the initiative and the risk of the corresponding investments, benefits from protection of the contents of the database when its constitution, verification or presentation shows that there has been a substantial financial, technical or human investment.

This protection is independent and applies without prejudice to the protection of copyright or any other right over the database or one of its component elements.

Article L341-2.: Conflict of Laws/ Eligibility for the benefit of this title

Article L342-1.The producer of a database has the right to prohibit:

1. The extraction, by the permanent or temporary transfer of all or a substantial part, qualitatively or quantitatively, of the contents of a database to another medium, by any means or in any form;

2. The reuse, by making available to the public all or a substantial part, qualitatively or quantitatively, of the contents of a database, in any form whatsoever.

These rights can be transferred, assigned or licensed.

Public lending is not an act of extraction or reuse.

Article L342-2. The producer may also prohibit the repeated and systematic extraction or reuse of insubstantial parts, qualitatively or quantitatively, of the contents of the database when such operations manifestly go beyond the conditions of normal use of the database.

Article L342-3. When a database is made available to the public by the rightholder, he may not prohibit:

1. The extraction or the reuse of an insubstantial part, evaluated qualitatively or quantitatively, of the contents of the database, by a person having lawful access;

2. The extraction for private purposes of a qualitatively or quantitatively substantial part of the contents of a non-electronic database, subject to compliance with the copyrights or neighbouring rights over the works or materials incorporated into the database.

Any provision that is contrary to item 1° above shall be null and void.

Article L342-4.: First sale of a physical copy exhausts the right to control the resale

Article L342-5. The rights provided for in Article L. 342-1 shall become effective from the date of completion of the production of the database. They shall expire fifteen years from the 1st of January of the calendar year following that of completion.

When a database has been made available to the public before the expiry of the period set forth in the paragraph above, the rights shall expire fifteen years from the 1st of January of the calendar year following the date when the database was first made available to the public.

However, in case a protected database is the subject of a new substantial investment, its protection shall expire fifteen years from the 1st of January of the calendar year following that in which this new investment was made.

Article L343-1. The infringement of the rights of the producer of a database, as defined in Article L. 342-1, shall be punishable by a two-year prison term and a fine of FRF 1,000,000.

Article L343-2.: Liability of Legal Persons

Article L343-3. In the event of the repetition of the offences defined in Article L. 343-1, or if the offender is or has been contractually bound to the aggrieved party, the penalties involved shall be doubled.

Guilty parties may, in addition, be deprived for a period not exceeding five years, of the right to elect and be elected to commercial courts, chamber of commerce and industry and professional chambers and to joint labour dispute conciliation boards.

Computer Software
Art. L. 122-6. Subject to the provisions of Article L. 122-6-1, the exploitation right belonging to the author of the software shall include the right to do or to authorize:

1. the permanent or temporary reproduction of software by any means and in any form, in part or in whole. Insofar as loading, displaying, running, transmission or storage of the software necessitate such reproduction, such acts shall be possible only with the authorization of the author;

2. the translation, adaptation, arrangement or any other alteration of software and the reproduction of the results thereof;

3. the placing on the market for consideration or gratuitously, including rental, of the software or of copies thereof by any process. However, the first sale of a copy of software on the territory of a Member State of the European Community or of a State party to the agreement on the European Economic Area by the author or with his consent shall exhaust the right of placing on the market of that copy in all Member States, with the exception of the right to authorize further rental of a copy.

Art. L. 122-6-1.

I. The acts referred to in items 1 and 2 of Article L. 122-6 shall not require authorization by the author where they are necessary for the use of the software by the person entitled to use it in accordance with its intended purpose, including for error correction.

However, an author may by contract reserve the right to correct errors and stipulate any special conditions to which shall be subject the acts referred to in items 1 and 2 of Article L. 122-6, necessary to enable the entitled person to use the software in accordance with its intended purpose.

II. A person having the right to use the software may make a backup copy where such is necessary to ensure use of the software.

III. A person having the right to use the software shall be entitled, without the authorization of the author, to observe, study or test the functioning of the software in order to determine the ideas and principles which underlie any element of the software if he does so while performing any of the acts of loading, displaying, running, transmitting or storing the software which he is entitled to do.

IV. Reproduction of the code of the software or translation of the form of that code shall not require the authorization of the author where reproduction or translation within the meaning of item 1 or 2 of Article L. 122-6 is indispensable for obtaining the information necessary to achieve the interoperability of independently created software with other software, providing that the following conditions are met:

(detailed provision restricting the permission to acts that are necessary for the interoperability and restricting the further use of the information)

V. This Article may not be interpreted in such a way as to prejudice the normal exploitation of the software or to cause unreasonable prejudice to the author’s legitimate interests.

Any stipulation contrary to the provisions of paragraphs II, III and IV of this Article shall be null and void.

Art. L. 122-6-2. Any publication or user’s handbook concerning means of removing or circumventing any technical device protecting software shall state that the unlawful use of such means is liable to the penalties laid down for cases of infringement.

Scope/Form of Protection

Economic/Exploitation Rights

Right of reproduction
Art. L. 122-1. The right of exploitation belonging to the author shall comprise the right of performance and the right of reproduction.

Art. L. 122-3. Reproduction shall consist in the physical fixation of a work by any process permitting it to be communicated to the public in an indirect way.

It may be carried out, in particular, by printing, drawing, engraving, photography, casting and all processes of the graphical and plastic arts, mechanical, cinematographic or magnetic recording.

(...)

Art. L. 122-4. Any complete or partial performance or reproduction made without the consent of the author or of his successors in title or assigns shall be unlawful. The same shall apply to translation, adaptation or transformation, arrangement or reproduction by any technique or process whatsoever.

Right of communication to the public and right of making available
Art. L. 122-2. Performance shall consist in the communication of the work to the public by any process whatsoever, particularly:

1. public recitation, lyrical performance, dramatic performance, public presentation, public projection and transmission in a public place of a telediffused work;

2. telediffusion.

Telediffusion shall mean distribution by any telecommunication process of sounds, images, documents, data and messages of any kind.

Distribution right


Moral rights

Right of publication
Art. L. 121-2. The author alone shall have the right to divulge his work. He shall determine the method of disclosure and shall fix the conditions thereof, subject to Article L. 132-24.

(...) (special provision concerning posthumous works)

This right may be exercised even after expiry of the exclusive right of exploitation set out in Article L. 123-1.

Art. L. 121-4. Notwithstanding assignment of his right of exploitation, the author shall enjoy a right to reconsider or of withdrawal, even after publication of his work, with respect to the assignee. (...)

Art. L. 121-8. The author alone shall have the right to make a collection of his articles and speeches and to publish them or to authorize their publication in such form.

Art. L. 121-7. Except for any stipulation more favorable to the author, such author may not:

(...)

2. exercise his right to reconsider or of withdrawal.

Recognition of authorship
Art. L. 121-1. An author shall enjoy the right to respect for his name, his authorship and his work.

This right shall attach to his person.

It shall be perpetual, inalienable and imprescriptible. It may be transmitted mortis causa to the heirs of the author.

Exercise may be conferred on another person under the provisions of a will.

Distortion of the work
Art. L. 121-1. An author shall enjoy the right to respect for his name, his authorship and his work.

Art. L. 121-7. Except for any stipulation more favorable to the author, such author may not:

1. oppose modification of the software by the assignee of the rights referred to in item 2 of Article L. 122-6 where such modification does not prejudice either his honor or his reputation;

2. exercise his right to reconsider or of withdrawal.

Duration of Protection
Art. L. 123-1. The author shall enjoy, during his lifetime, the exclusive right to exploit his work in any form whatsoever and to derive monetary profit therefrom.

On the death of the author, that right shall subsist for his successors in title during the current calendar year and the 70 years thereafter.

Art. L. 123-2. In the case of works of collaboration, the calendar year taken into account shall be that of the death of the last surviving joint author.

[followed by detailed provisions concerning works of collaboration (70 years after death of the last survivor of the joint authors), pseudonymous works (70 years after publication), special rules concerning the rights of heirs and a very remarkable provision:

Art. L. 123-10. The rights referred to in the preceding Article shall be further extended for a term of 30 years if the author, the composer or the artist has died for France, as recorded in the death certificate.]

Exceptions and limitations

Educational and scientific purposes
Art. L. 122-5. Once a work has been disclosed, the author may not prohibit:

l. private and gratuitous performances carried out exclusively within the family circle;

2. copies or reproductions reserved strictly for the private use of the copier (...)

3. on condition that the name of the author and the source are clearly stated:

analyses and short quotations justified by the critical, polemic, educational, scientific or informatory nature of the work in which they are incorporated; (...)

Scope of exceptions
Art. L. 122-5. Once a work has been disclosed, the author may not prohibit (...)

Libraries and archives


Acknowledgement of source
Art. L. 122-5. Once a work has been disclosed, the author may not prohibit:

(...)

3. on condition that the name of the author and the source are clearly stated:

(a) analyses and short quotations justified (...)

Private use
Article L122-5. Once a work has been disclosed, the author may not prohibit:

2. copies or reproductions reserved strictly for the private use of the copier and not intended for collective use, with the exception of copies of works of art to be used for purposes identical with those for which the original work was created and copies of software other than backup copies made in accordance with paragraph II of Article L. 122-6-1, as well as copies or reproductions of an electronic database;

Article L122-6-1

II. A person having the right to use the software may make a backup copy where such is necessary to ensure use of the software.

How to acquire rights if necessary?

Right-holder

Authorship
Article L111-1. The author of a work of the mind shall enjoy in that work, by the mere fact of its creation, an exclusive incorporeal property right which shall be enforceable against all persons

Art. L. 113-1. Authorship shall belong, unless proved otherwise, to the person or persons under whose name the work has been disclosed.

Joint authors/ compound works/ authors in employment
Art. L. 113-2.: Definitions of work of collaboration, composite work, collective work

Art. L. 113-3. A work of collaboration shall be the joint property of its authors. The joint authors shall exercise their rights by common accord. In the event of failure to agree, the civil courts shall decide.

Where the contribution of each of the joint authors is of a different kind, each may, unless otherwise agreed, separately exploit his own personal contribution without, however, prejudicing the exploitation of the common work.

Art. L. 113-4. A composite work shall be the property of the author who has produced it, subject to the rights of the author of the pre-existing work.

Art. L. 113-5. A collective work shall be the property, unless proved otherwise, of the natural or legal person under whose name it has been disclosed. The author’s rights shall vest in such person.

Art. L. 113-6. The authors of pseudonymous and anonymous works shall enjoy in such works the rights afforded by Article L. 111-1. They shall be represented in the exercise of those rights by the original editor or publisher, until such time as they reveal their true identity and prove their authorship.

The declaration referred to in the preceding paragraph may be made by will; however, any rights previously acquired by other persons shall be maintained.

The provisions in the second and third paragraphs above shall not apply if the pseudonym adopted by the author leaves no doubt as to his true identity.
Art. L. 113-9. Unless otherwise provided by statutory provision or stipulation, the economic rights in the software and its documentation created by one or more employees in the execution of their duties or following the instructions given by their employer shall be the property of the employer and he exclusively shall be entitled to exercise them.

Any dispute concerning the application of this Article shall be submitted to the first instance court of the registered place of business of the employer.

The first paragraph of this Article shall also apply to servants of the State, of local authorities and of public establishments of an administrative nature.

Collecting Societies
Art. L. 122-10. The publication of a work shall imply assignment of the right of reprographic reproduction to a society governed by Title II of Book III and approved to such end by the Minister responsible for culture. Only approved societies may conclude an agreement with users for the purpose of administering the right thus assigned, subject, for the stipulations authorizing copies for the purposes of sale, rental, publicity or promotion, to the agreement of the author or his successors in title. Failing such designation by the author or his successor in title on the date of publication of the work, one of the approved societies shall be deemed the assignee of the right.

Reprography shall mean reproduction in the form of a copy on paper or an assimilated medium by means of a photographic process or one having equivalent effect permitting direct reading.

The provisions of the first paragraph shall not affect the right of the author or his successors in title to make copies for the purposes of sale, rental, publicity or promotion.

Notwithstanding any stipulation to the contrary, the provisions of this Article shall apply to all protected works whatever the date of their publication.

Art. L. 122-11. The agreements referred to in Article L. 122-10 may provide for lump sum remuneration in the cases defined in items 1 to 3 of Article L. 131-4.

Art. L. 122-12 describes the conditions for granting and withdrawing the approval of the collective societies

Contract Law/Licenses

Transfer of rights
Art. L. 122-7. The right of performance and the right of reproduction may be transferred, for or without payment.

Transfer of the right of performance shall not imply transfer of the right of reproduction. Transfer of the right of reproduction shall not imply transfer of the right of performance.

Where a contract contains the complete transfer of either of the rights referred to in this Article, its effect shall be limited to the exploitation modes specified in the contract.

Art. L. 131-1. Total transfer of future works shall be null and void.

Art. L. 131-2. The performance, publishing and audiovisual production contracts defined in this Title shall be in writing. The same shall apply to free performance authorizations.

Art. L. 131-3. Transfer of authors’ rights shall be subject to each of the assigned rights being separately mentioned in the instrument of assignment and the field of exploitation of the assigned rights being defined as to its scope and purpose, as to place and as to duration.

(...)

The assignee shall undertake by such contract to endeavor to exploit the assigned right in accordance with trade practice and to pay to the author, in the event of adaptation, a remuneration that is proportional to the revenue obtained.

Special provisions for certain contracts, eg Publishing contracts/Performance contracts, Art. 132

Waiver of moral rights

Article L121-1. (…)

It shall be perpetual, inalienable and imprescriptible. It may be transmitted mortis causa to the heirs of the author

Remuneration Schemes/

compensation
Art. L. 131-4. Assignment by the author of the rights in his work may be total or partial. Assignment shall comprise a proportional participation by the author in the revenue from sale or exploitation of the work.

However, the author’s remuneration may be calculated as a lump sum in the following cases: [list of cases in which proportional participation cannot be practically determined]

Art. L. 131-5. If the exploitation right has been assigned and the author suffers a prejudice of more than seven-twelfths as a result of a burdensome contract or of insufficient advance estimate of the proceeds from the work, he may demand review of the price conditions under the contract.

Art. L. 311 et eqq.: Remuneration for private copying

Protection of technological measures and rights management information
Art. L. 122-6-2. Any publication or user’s handbook concerning means of removing or circumventing any technical device protecting software shall state that the unlawful use of such means is liable to the penalties laid down for cases of infringement.

Consequences of copyright infringement
The French Copyright Act does not provide special actions for the infringement of protected works, this is regulated according to the general rules of French civil law.

However, according to Art. L. 332-1, illegal copies my be seized, manufacture in progress serving the unlawful reproduction of a work may be suspended and receipts from any action in violation of the author’s right may be seized.

Criminal liability is dealt in Article L. 335-1 ff

According to Art. L. 335-2 any work made in whole or in part contrary to the laws and regulations relating to the property of authors constitutes an infringement which is punishable with a two-year prison term and a fine. Also the sale, exportation and importation of infringing works is subject to the same penalties. Also any reproduction, performance or dissemination of a work of the mind in violation of the author’s rights constitutes an infringement, as the violation of any of the rights of an author of software (Art. L. 335- 3). Also the infringement of a performance, a phonogram, a videogram or a program is punishable with a two-year prison term and a fine of 1,000,000 francs (Art. L. 335-4). Also legal persons may be declared penally liable (Art. L. 335-8). In the event of repetition of the offences or if the offender is or has been contractually bound to the aggrieved party, the penalties involved shall be doubled (Art. L. 335-9).

ab) Germany

Germany

Law on Copyright and Neighbouring Rights as last amended by the Law of 13. September 2003

Modifications enacted by the Laws of 2002 and 2003 are not available in English yet. These modifications have therefore been subject to unofficial translations from German. For the original German document see table of copyright acts used for the guidelines.

Protected Works

Categories of protected works
§ 1

Authors of literary, scientific and artistic works shall enjoy protection for their works in accordance with this Law.

§ 2 Protected Works

(1) Protected literary, scientific and artistic works shall include, in particular:

1. works of language, such as writings, speeches and computer programs;

2. musical works;

3. works of pantomime, including choreographic works;

4. works of fine art, including works of architecture and of applied art and plans for such works;

5. photographic works, including works produced by processes similar to cinematography;

6. illustrations of a scientific or technical nature, such as drawings, plans, maps, sketches, tables and three-dimensional representations.

(2) Personal inte

llectual creations alone shall constitute works within the meaning of this Law.

§ 70 Scientific Editions

(1) Editions which consist of non-copyrighted works or texts shall enjoy, mutatis mutandis, the protection afforded by the provisions of Part I if they represent the result of scientific analysis and differ in a significant manner from previously known editions of the works or texts.

(2) The right shall be enjoyed by the author of the edition.

(3) The right shall expire 25 years after publication of the edition; however, it shall expire 25 years after its production if the edition is not published within that time limit. The time limit shall be calculated in accordance with 

§ 69.

Conditions for protection
§ 3 Adaptations

Translations and other adaptations of a work which constitute personal intellectual creations of the adapter shall enjoy protection as independent works without prejudice to copyright in the work that has been adapted. Insignificant adaptations of a non-protected musical work shall not enjoy protection as independent works.

§ 5 Official Works

(1) Laws, ordinances, official decrees and notices as also decisions and official grounds of decisions shall not enjoy copyright protection.

(2) The same shall apply to other official works published in the official interest for public information, with the condition that the provisions of § 62(1) to (3) and § 63(1) and (2) concerning prohibited alterations and acknowledgment of sources shall apply mutatis mutandis.

(3) The copyright in private regulations shall not be affected by the subsections 1 and 2 where statutes, orders, decrees and official announcements refer to them without repeating their wording .

(...)

Database protection
§ 4 Collections and Database Works

(1) Collections of works, data or other independent elements which, by reason of the selection or arrangement of the elements, constitute a personal intellectual creation (collections) shall enjoy protection as independent works without prejudice to a copyright or neighbouring right existing in the elements included in the collection.

(2) Within the meaning of this Act a database work is a collection arranged in a systematic or methodical way, the elements of which are individually accessible either by electronic or by other means. A computer program (§ 69 a) used to create the database work or to render its elements accessible does not constitute a component of the data base work.

§ 53

(5) Making available to the public for education and research

(….) Subsection 3 item 2 (copies of small parts of works for state examinations) shall not apply to database works of which the elements are separately accessible by electronic means. Subsection 2 item 1 (single copies for personal scientific use) and subsection 3 item 1 (small parts of printed works for personal use in teaching and education) shall apply to such databases with the proviso that the scientific use as well as the educational use is conducted for non-commercial purposes.

§ 55a Use of a Database Work

Adaptation or other transformation and the reproduction of a database work by the owner of a copy of the data base work, having been put into circulation with the consent of the creator by way of sale, by a person in other ways entitled to use the copy of the database work or by anyone to whom a database work has been made accessible on the basis of a contract with the creator or with a third party who has the former’s consent, shall be permissible if and to the extent that the adaptation or other transformation or copying is necessary for access to the elements of the database work and for its usual use. If, on the basis of a contract described in sentence 1, only a part of the data base work is made accessible, it shall only be permissible to adapt or otherwise transform and to reproduce this portion. Any contractual provisions to the contrary shall be null and void

§§ 87a — 87e: special provisions for makers of databases:

§ 87b Rights of the Maker of the Database

(1) The maker of the database has the exclusive right to reproduce, to distribute and to communicate to the public the whole data base or a qualitatively or quantitatively substantial part thereof. The repeated or systematical reproduction, distribution or communication to the public of qualitatively and quantitatively insubstantial parts of the database shall be deemed as equivalent to the reproduction, distribution or communication of a qualitatively or quantitatively substantial part of the database provided that these acts run counter to a normal exploitation of the database or unreasonably prejudice the legitimate interests of the maker of the database.
(2) § 17 (2) and § 27 (2) and (3) shall apply accordingly.

§ 87c Limitations on the rights of the Maker of a Database

(1) The reproduction of a qualitatively or quantitatively substantial part of a database shall be permissible:

1. for private use; this shall not apply to a database the elements of which are individually accessible by electronic means;

2. for the purposes of personal scientific use, if and to the extent that the copying for this purpose is necessary and the scientific use does not serve commercial purposes;

3. for personal use in teaching, in non-commercial institutions of education and further education and in vocational training in a quantity required for one school class.

In the cases outlined in items 2 and 3, the source must be clearly acknowledged.

(2) The reproduction, distribution and communication to the public of a qualitatively or quantitatively substantial part of a database shall be permissible for use in proceedings before a court, an arbitration tribunal or a public authority as well as for purposes of public security. 

Computer Software
Section VIII (§§ 69a)-g)): Special Provisions on Computer Programs

§ 69a

(1) For the purposes of this Law, computer programs shall mean programs in any form, including their design material.

(2) The protection afforded shall apply to the expression in any form of a computer program. Ideas and principles which underlie any element of a computer program, including those which underlie its interfaces, shall not be protected.

(3) Computer programs shall be protected if they constitute original works in the sense that they are the result of their author’s own intellectual creation. No other criteria, particularly of a qualitative or aesthetic nature, shall be applied to determine their eligibility for protection.

(4) The provisions on works of language shall apply to computer programs where not otherwise provided in this Section.

(5) The provisions of §§ 95a to 95d (protection of technical measures) shall not apply to computer programmes.

§ 69b deals with creation of computer programmes in the execution of duties of employment.

§ 69c deals with the exclusive rights of the right holder which, above all, include: the right of permanent or temporary reproduction; the right of alteration and the reproduction of the results thereof; the right of distribution including rental subject to the ‘exhausting clause’; wire or wireless perform​ance including making available to the public in a way that the program is accessible to members of the public from places and at times of their choice.
§ 69d: Abandons the requirement of authorization in certain cases of decompilation.

§ 69e: Decompilation

§§ 69 ff: Rules applicable in case of right infringement

Scope/Form of Protection

Economic/Exploitation Rights

General
§ 15 General

(1) The author shall have the exclusive right to exploit his work in material form; his right shall comprise in particular:

1. the right of reproduction (§ 16);

2. the right of distribution (§ 17);

3. the right of exhibition (§ 18).

(2) The author shall further have the exclusive right to communicate his work to the public in non-material form (right of communication to the public); his right shall comprise in particular:

the right of recitation, performance and presentation (§ 19);

the right of making available to the public (§ 19a);

the right of broadcasting (§ 20);

the right of communication by means of video or audio recordings (§ 21);

the right of communication of broadcasts and of making available to the public(§ 22).

(3) The communication of a work shall be deemed public if it is intended for a plurality of members of the public. Member of the public is any person, who is not connected by personal relationship with the person exploiting the work or other persons the work is made perceivable in an incorporeal form to or being made available to.

§§ 73 — 83: Special provisions for performers

§§ 85 — 86: Special provisions for producers of audio recordings

§ 87: Special provisions for broadcasting organisations

§§ 88 — 95: Special provisions on films

Right of reproduction
§ 16 Right of Reproduction

(1) The right of reproduction is the right to make copies of the work, temporarily or permanently, by whatever method and in whatever quantity.

(2) Reproduction of a work shall also be constituted by the fixation of the work on devices which permit the repeated communication of sequences of images or sounds (video or audio recording mediums) whether by recording a communication of the work on a video or audio medium or by transferring the work from one medium to another.

§ 38 Contributions to Collections

(1) If an author consents to inclusion of his work in a collection which appears periodically, the publisher or editor shall be deemed in case of doubt to have acquired an exclusive right of reproduction and distribution. However, the author may otherwise reproduce and distribute the work on expiry of one year from the date of release, unless otherwise agreed.

(2) The second sentence of paragraph (1) shall also apply to a contribution to a collection which does not appear periodically, if making the contribution available does not entitle the author to remuneration.

(3) If a contribution is made available to a newspaper, the publisher or editor shall be deemed to have acquired a non-exclusive exploitation right, unless otherwise agreed. If the author grants an exclusive exploitation right, he shall be entitled, immediately after the appearance of the contribution, to otherwise reproduce and distribute his work, unless otherwise agreed.

§ 44a: Temporary acts of reproduction made incidentally without a separate commercial purpose.

§ 57 Incidental Works

It shall be permissible to reproduce, distribute and publicly communicate works if they may be regarded as insignificant and incidental with regard to the actual subject of the reproduction, distribution or public communication.

§ 58 Works at exhibitions, public sale and in premises accessible to the public
Permitted is reproduction, distribution and making available to the public of works of fine art and photographs which are exhibited in public or intended for public exhibition or public sale by the organizer for the purpose of advertising as far as this is necessary for the promotion of the event. .

(...)

Reproduction and distribution of works mentioned in subsection 1 in lists produced by libraries, educational institutions and museums accessible to the public without a commercial purpose.

(...)

§ 59 Works in Public Places

(1) It shall be permissible to reproduce, by painting, drawing, photography or cinematography, works which are permanently located on public ways, streets or places and to distribute and publicly communicate such copies. For works of architecture, this provision shall be applicable only to the external appearance.

(2) Reproductions may not be carried out on a work of architecture.

§ 60: Portraits 

Right of communication to the public and right of making available
§ 18 Right of Exhibition

The right of exhibition is the right to place on public view the original or copies of an unpublished work of fine art or of an unpublished photographic work.

§ 19 Right of Recitation, Performance, and Presentation

(1) The right of recitation is the right of live delivery to the public of a work of language.

(2) The right of performance is the right of live performance to the public of a musical work or of public performance of a work on the stage.

(3) The right of recitation and performance encompasses the right to make recitations and performances perceivable to the public by screen, loudspeaker or similar technical device, in a place other than that in which the live rendering takes place.

(4) The right of presentation is the right to make a work of fine art, a photographic work, a cinematographic work, or illustrations of a scientific or technical character perceivable to the public by means of technical devices. The right of presentation does not include the right to make the broadcast or the making available to the public of such works perceivable to the public (§ 22).

§ 19a Right of making available to the public

The right of making available to the public is the right to make the work by wire or wireless means available to the public in a way that members of the public may access the work from a place and at a time individually chosen by them.

§ 20 Right of Broadcasting

The right of broadcasting is the right to make a work accessible to the public by broadcasting, such as radio or television transmission, or by wire or by other similar technical devices.

§ 20a: European Broadcasts Transmitted by Satellite

§ 20b:Cable Retransmission

§ 21: Right of Communication by Video or Audio Recordings

§ 22 Right of Communication of Broadcasts and of Making Available to the Public

The right of communication of broadcasts and of the communications of Making available to the public is the right to make broadcasts and communications of a work based on making available to the public publicly perceivable via screen, loudspeaker or similar technical devices. § 19 (3) shall apply accordingly.

§ 44 Sale of the Original of a Work

(1) If the author sells the original of a work, he shall not be deemed in case of doubt to have thereby granted an exploitation right to the acquirer.

(2) The owner of the original of a work of fine art or of a photographic work shall be entitled to exhibit the work in public, even if it has not yet been published, unless expressly excluded by the author when selling the original.

The right of non-material communication is limited by § 52 which allows under certain circumstances non-material communication.

Distribution right
§ 17 Distribution Right

(1) The distribution right is the right to offer to the public or to put into circulation the original work or copies thereof.

(2) If the original work or copies thereof have been put into circulation in the territory of the European Union or of another Contracting State of the Convention Concerning the European Economic Area through sale thereof with the consent of the holder of the distribution right, their further distribution shall be permissible with the exception of rental.

(3) In the meaning of the provisions of this Law, rental shall be the temporary making available for use for the purposes of directly or indirectly making profits. However, making available the following original works or copies thereof shall not be deemed to constitute rental

1. edifices and works of applied art, or

2. in the context of a work or service relationship for the exclusive purpose of being used in fulfilling obligations arising out of the work or service relationship.

§ 27 Remuneration for Rental and Lending

(1) If the author has granted to the producer of an audio recording or a film the rental right (§ 17) with regard to a video or audio recording, the hirer shall nevertheless pay an equitable remuneration to the author for the rental. The claim to remuneration cannot be waived. It may only be assigned in advance to a collecting society.

(2) For the lending of originals or copies of a work in respect of which further distribution is permitted under § 17 (2), an equitable remuneration shall be paid to the author if the originals or copies are lent through an institution accessible to the public (library, collection of video or audio recordings or of other originals or copies). Lending in the meaning of the first sentence shall be temporary making available for use, not for the purposes of directly or indirectly making profits; § 17(3), second sentence, shall apply mutatis mutandis.

(3) The claims to remuneration under paragraphs (1) and (2) may only be asserted through a collecting society.

Moral rights

Right of publication
§ 6 Published Works and Released Works

(1) A work shall be deemed published if, with the consent of the copyright owner, it has been made accessible to the public.

(2) A work shall be deemed released if, with the consent of the copyright owner, copies of the work have been produced in sufficient quantity and have been publicly offered for sale or put into circulation. A work of fine art shall also be deemed to have been released if, with the consent of the copyright owner, the original or a copy of the work is made permanently accessible to the public.

§ 12 Right of Publication

(1) The author shall have the right to decide whether and how his work is to be published.

(2) The author shall have the exclusive right to publicly communicate or describe the content of his work for as long as neither the work nor its essence nor a description of the work has been published with his consent.

§ 23 Adaptations and Transformations

Adaptations or other transformations of a work may be published or exploited only with the consent of the author of the adapted or transformed work. In the case of cinematographic adaptations of a work, of the execution of plans and sketches for a work of fine art, or of copies of an architectural work , the author’s consent shall be required for the making of such adaptation or transformation.

§ 24 Free Use

(1) An independent work created by free use of the work of another person may be published and exploited without the consent of the author of the used work.

(2) Paragraph (1) shall not apply to the use of a musical work where a melody has been recognizably borrowed from the work and used as a basis for a new work.

There is further a right of withdrawal under § 42.

Recognition of authorship
§ 13 Recognition of Authorship

The author shall have the right of recognition of his authorship of the work. He may decide whether the work is to bear an author’s designation and what designation is to be used.

§ 107: Unlawful Affixing of Designation of Author 

Distortion of the work
§ 14 Distortion of the Work

The author shall have the right to prohibit any distortion or any other mutilation of his work which would jeopardize his legitimate intellectual or personal interests in the work.

§ 39 Alteration of Work

(1) The holder of an exploitation right may not alter the work, its title or the designation of author (§ 10 (1)), unless otherwise agreed.

(2) Alterations to the work and its title which the author cannot reasonably refuse shall be permissible.

§62: Prohibition of alteration: concerns cases where use of a work is permitted due to an exception to the copyright 

Other Rights
§ 25: Access to Works

§ 26: Resale Royalty Right 

Duration of Protection
§ 64 General

Copyright shall expire 70 years after the author’s death.

§ 65 Joint Authors, cinematographic works

(1) If copyright is owned by several joint authors (§ 8), it shall expire 70 years after the death of the last surviving author.

(2) In the case of cinematographic works and works which are produced in a similar way to cinematographic works, copyright shall expire 70 years after the death of the longest-living of the following persons: the principal director, the author of the screenplay, the author of the dialogues, the composer of the music composed for the cinematographic work in question.

§ 66: Anonymous and Pseudonymous Works

§ 67: Serial Works

§ 69 Calculation of Time Limits

The time limits specified in this Section shall begin with the end of the calendar year in which the event which determines the beginning of the time limit has occurred.

§ 71 Posthumous Works

(1) Any person who causes a work which has not previously been published to be legally published for the first time or performs it in public for the first time after the expiry of the copyright shall have the exclusive right to exploit it. The same shall apply to works which have not been previously published and which were never protected in the territory to which this Law applies, but whose authors have been dead for more than 70 years. §§ 5, 15 to 24, 26, 27 and 45 to 63 shall apply mutatis mutandis.

(2) The right shall be transferable.

(3) The right shall expire 25 years after the publication of the work or, if its first public communication took place earlier, after the latter.

Exceptions and limitations

Educational and scientific purposes
§ 46 Collections for Religious, School or Instructional Use

(1) After the publication reproduction, distribution and making available to the public of parts of works, of works of language and of short musical works, of individual works of fine art or individual photographs incorporated in a collection which assembles the works of a considerable number of authors shall be permissible where the collection is intended, by its nature, exclusively for educational use in schools, non-commercial institutions for further education and training or in institutions for professional training or for religious use. The purpose for which the collection is to be used shall be clearly stated on the copies or when making available to the public.

(2) Paragraph (1) shall apply to musical works incorporated in a collection intended for musical instruction only if the collection is intended for musical instruction in schools that are not schools of music.

(3) Reproduction and making available to the public may begin only if the intention to exercise the rights afforded by paragraph (1) has been communi​cated by registered letter to the author or, if his permanent or temporary residence is unknown, to the holder of an exclusive exploitation right, and two weeks have elapsed since dispatch of the letter. If the permanent or temporary address of the holder of the exclusive right is also unknown, the communication can be made by publication in the Official Bulletin [Bundesanzeiger].

(4) The author shall be paid equitable remuneration for the use permitted under subsections 1 and 2.

(5) An author may prohibit the use permitted under subsections 1 and 2 if the work no longer reflects his conviction and he can therefore no longer be expected to agree to the exploitation of his work and he has for that reason revoked any existing exploitation right (§ 42). The provisions of § 136(1) and (2) shall be applicable mutatis mutandis.

§ 47 School Broadcasts

(1) Schools and institutions for the training and further training of teachers may make individual copies of works which are included in a school broadcast by recording the works on a video or audio medium. The same shall apply to youth welfare homes and to the official provincial pictorial materials services or comparable publicly owned institutions.

(2) The video or audio recordings may be used only for instructional purposes. They must be destroyed not later than the end of the school year following the transmission of the school broadcast, unless equitable remuneration has been paid to the author.

§ 51 Quotations

Reproduction, distribution and communication to the public shall be permitted, to the extent justified by the purpose, where

1. individual works are included after their publication in an independent scientific work to illustrate its contents;

2. passages from a work are quoted after its publication in an independent work of language;

(…)

§ 52 Public Communication

(1) The public communication of a published work shall be permissible if the communication serves no gainful purpose on the part of the organizer, spectators are admitted free of charge and, in the case of recitation or performance of the work, none of the performers (§ 73) receive special remuneration. An equitable remuneration shall be paid for the communi​cation. The obligation to pay remuneration shall not apply in respect of events organized by the Youth Welfare Service, the Social Welfare Service, the Old Persons Welfare Service, the Prisoners Welfare Service and for school events, on condition that in accordance with their social or educational purpose they are only accessible for a specifically limited circle of persons. This shall not apply if the event serves the gainful purpose of a third party; in such case, the third party shall be required to pay the remuneration.

(...)

§ 52 a Making available to the public for teaching and research

It is permitted to make available to the public published small parts of a work, small works as well as single contributions from newspapers and periodicals for illustration of the instructions in schools, higher educational institutions, non-commercial institutions for further education and training as well as in professional training institutions exclusively for the definitely limited circle of class members or published parts of a work, small works as well as single contributions from newspapers and periodicals exclusively for a definitely limited circle of persons for their own scientific research as far as this is necessary for the respective purpose and justified by a non-commercial purpose.

The making available to the public of a work designated for educational use in schools shall require the consent of the author.

(...)

In the cases of subsection 1 reproductions necessary for the making available to the public shall also be permitted.

For the making available to the public under subsection 1 an equitable remuneration is to be paid. The right to the equitable remuneration can only be claimed via a collective society.

§ 137 k: Transitional provision on making available to the public for teaching and research

§ 52a is not to be applied after 31 December 2006.

§ 53 Reproduction for Private and Other Personal Uses

(…)

(2) It shall be permissible to make or to cause to be made single copies of a work 

1. for personal scientific use, if and to the extent that such reproduction is necessary for the purpose,

2. to be included in personal files, if and to the extent that reproduction for this purpose is necessary and if a personal copy of the work is used as the model for reproduction,

(...)

(3) It shall be permissible to make or to cause to be made copies of small parts of a work, of small works or of individual contributions published or made available to the public in newspapers or periodicals for personal use,

1. in teaching, in non-commercial institutions of education and further education or in institutions of vocational education in a quantity required for one school class or

2. for State examinations and examinations in schools, universities, non-commercial institutions of education and further education and in vocational education in the required quantity, if and to the extent that such reproduction is necessary for this purpose.

(...)

(4) Reproduction

(...)

(b) of a book or a periodical in the case of essentially complete copies,

shall only be permissible, where not carried out by manual copying, with the consent of the copyright owner or in accordance with paragraph (2), item 2, or for personal use in the case of a work that has been out of print for at least two years.

(...)

§ 62

(…)

(4): Exception from the prohibition of alteration of a work for religious, school or instructional uses. Alterations under this section, however, require the consent of the author or his successor in title. 

Scope of exceptions
§ 84: application of the exceptions mutatis mutandis to performers’ rights

Libraries and archives
Reproduction for collections of (parts of) works for religious, school and instructional use ( § 46 (1)) and recordings of documentary nature placed in official archives (§ 55 (2)) are exempted.

§ 55 Reproduction by Broadcasting Organizations

(...)

(2) Video or audio recordings of an exceptional documentary nature need not be destroyed if they are placed in an official archive. The author shall be notified without delay of their deposit in such archive.

Acknowledgement of source
§ 63 Acknowledgement of Source

(1) If a work or part of a work is reproduced pursuant to § 45 (1), §§ 45a to 48, 50, 51, 58, 59 and 59, the source must in all cases be clearly acknow​ledged. In reproducing complete works of language or complete musical works, the publishing house which published the work must be stated in addition to the author, as also any abridgements or other alterations to the work. There shall be no obligation to acknowledge sources if no source is given either on the copy of the work used or with the reproduction of the work used and if no source is otherwise known to the person entitled to reproduce.

(2) Where the provisions of this Section permit the public communication of a work, the source must be clearly acknowledged if and where trade practice so requires. In cases of public performance pursuant to §§ 46, 48, 51 and 52a the source including the name of the author must be clearly acknowledged in all cases, unless this is not possible.

(3) If an article from a newspaper or other information journal is reproduced in another newspaper or other such information journal, or is broadcast, under § 49(1), the newspaper or other information journal from which the article was extracted shall also be acknowledged in addition to the author designated in the source; if a further newspaper or other information journal is mentioned there as the source, such other newspaper or other information journal shall be acknowledged. If a broadcast commentary is reproduced in a newspaper or other information journal, or in a broadcast, under § 49 (1), the broadcasting organization which transmitted the commentary shall in all cases be acknowledged in addition to the author.

Private use
§ 53 contains the right to make single copies of a work for private use; a person authorized to make such copies may also cause such copies to be made by another person; it shall be permissible to make or to cause to be made single copies of a work for personal scientific use, to be included in personal files, for personal information concerning current events, in the case of a broadcast work and for other personal uses.

How to acquire rights if necessary?

Right-holder

Authorship
§ 7 Author

The person who creates the work shall be deemed the author.

§ 10 Presumption of Authorship

(1) In the absence of proof to the contrary, the person designated in the customary manner as the author on copies of a work which has been published or on the original of a work of fine art shall be deemed the author of the work; the same shall apply to a designation which is known as the author’s pseudonym or the artist’s mark.

(2) Where the author is not designated as provided in paragraph (1), it shall be presumed that the person designated as the editor on the copies of the work is entitled to assert the author’s rights. Where no editor is designated, it shall be presumed that the publisher is entitled.

Joint authors/ compound works/ authors in employment
§ 8 Joint Authors

(1) If several persons have created a work jointly, and their respective contributions cannot be separately exploited, they shall be deemed the joint authors of the work.

(2) The right of publication and of exploitation of the work shall belong jointly to the joint authors; alterations to the work shall be permissible only with the consent of the joint authors. However, a joint author may not unreasonably refuse his consent to the publication, exploitation or alteration of the work. Each joint author shall be entitled to assert claims arising from infringements of the joint copyright; however, he may demand payment only on behalf of all joint authors.

(3) The proceeds resulting from the utilization of the work shall accrue to the joint authors in proportion to the extent of their respective contributions to the work unless otherwise agreed between them.

(4) A joint author may renounce his share of the exploitation rights (§ 15). The other joint authors shall be notified of renunciation. Notification shall imply that the share accrues to the other joint authors.

§ 9 Authors of Compound Works

If several authors have combined their works for exploitation in common, each of them may require from the others their consent to the publication, exploitation or alteration of the compound works, if such consent may be reasonably demanded of them.

§ 43 Authors in Employment or Service

The provisions of this subsection shall also apply if the author has created the work in execution of his duties under a contract of employment or service provided nothing to the contrary transpires from the terms or nature of the contract of employment or service.

§ 69b Authors in Employment or Service (computer programs)

(1) Where a computer program is created by an employee in the execution of his duties or following the instructions given by his employer, the employer exclusively shall be entitled to exercise all the economic rights in the program, unless otherwise agreed.

(2) Paragraph (1) shall apply mutatis mutandis to service relationships.

Collecting Societies
§ 54h Collecting Societies, Handling of Reports

(1) Claims under §§ 54, 54a, 54f (3) and 54g may only be asserted through a collecting society.

(2) Each copyright owner shall be entitled to an equitable share in the remuneration paid under §§ 54 and 54a.

(3) The collecting societies shall designate a joint receiving office in each case for the claims to remuneration under § 54 (1) and those under § 54a(1) to the Patent Office. The Patent Office shall publish them in the Federal Gazette.

(4) The Patent Office may publish models for the reports in accordance with § 54b, item 2, and 54f in the Federal Gazette. The use of such models shall be compulsory.

(5) The collecting societies and the receiving office may only use the information received in accordance with § 54b, item 2, 54f and 54g for the purpose of asserting claims under paragraph (1).

Contract Law/Licenses

Transfer of rights
§ 28 Inheritance of Copyright

(1) Copyright may be transferred by inheritance.

(2) The author may transfer the exercise of copyright to an executor by testamentary disposition. § 2210 of the Civil Code shall not apply.

§ 29 Transfer of Copyright

Copyright is not transferable except it is transferred in execution of a testamentary disposition or to coheirs as part of the partition of an estate

(...)

Permitted is granting of exploitation rights (§ 31)

(...)

§ 30 Successor in Title of Author

In the absence of any stipulation to the contrary, the successor in title of the author shall have the rights afforded the author by this Law.

§ 31 Granting of Exploitation Rights

(1) The author may grant a right to another to use the work in a particular manner or in any manner (exploitation right). An exploitation right may be granted as a non-exclusive right or as an exclusive right.

(2) A non-exclusive exploitation right shall entitle the right holder to use the work, concurrently with the author or any other entitled persons, in the manner permitted to him.

(3) An exclusive exploitation right shall entitle the right holder to use the work, to the exclusion of all other persons, including the author, in the manner permitted to him, and to grant non-exclusive exploitation rights. It can be agreed that the use by the author be reserved to him. § 35 remains unaffected.

(4) The grant of an exploitation right for as yet unknown types of use and any obligations in that respect shall have no legal effect.

(5) If the types of use to which the exploitation right extends have not been specifically designated when the right was granted, the scope of the exploitation right shall be determined in accordance with the purpose envisaged in making the grant. (...)

§ 32: Fair remuneration

§ 32a: Further participation of the author

§ 32b: Obligatory applicability of §§ 32, 32a

§ 33 Continuing Effect of Exploitation Rights

Exclusive and non-exclusive exploitation rights shall remain effective with respect to holders exploitation rights granted later. This also applies where the holder of the right who has granted the exploitation right changes or where he waives his right…

§ 34 Transfer of Exploitation Rights

(1) An exploitation right may be transferred only with the author’s consent. The author may not unreasonably refuse his consent.

(2) If exploitation rights in the individual works contained in a collection are transferred together with the exploitation right in the collection (§ 4), the consent of the author of the collection shall be sufficient.

(3) An exploitation right may be transferred without the author’s consent if the transfer is comprised in the sale of the whole of an enterprise or the sale of parts of an enterprise. (...)

§ 35 Grant of further exploitation rights

(1) The holder of an exclusive exploitation right may grant further exploitation rights only with the author’s consent. No consent shall be required if the exclusive exploitation right was granted exclusively for the administration of the author’s interests.

(2) The provisions of § 34 (1), second sentence, (2) and (5), second sentence, shall apply mutatis mutandis.

§ 36: Collective provisions on remuneration

§ 36a: Mediation authority

§ 37 Agreements to Grant Exploitation Rights

(1) If an author grants to another an exploitation right in his work, he shall be deemed in case of doubt to have retained his right to authorize the publication or exploitation of any adaptation of the work.

(2) If an author grants to another the right to reproduce his work, he shall be deemed, in doubt, to have retained his right to record his work on video or audio mediums.

(3) If an author grants to another the right to communicate his work to the public, the latter shall not be deemed, in doubt, to be entitled to make the communication perceivable to the public by screen, loudspeaker or other similar technical device other than at the event for which it is intended.

§ 38: Contributions to collections

§ 39: Alteration of Work

§ 40 Agreements as to Future Works

(1) Agreements by which an author undertakes to grant exploitation rights in future works which are in no way specified or only referred to by type shall be in writing. They may be terminated by either party after a period of five years from conclusion of the agreement. Six months notice of termination shall be given, if no shorter period has been agreed.

(2) The right of termination may not be waived in advance. Other contractual or statutory rights of termination shall remain unaffected.

(3) If exploitation rights in future works have been granted in execution of the agreement, that provision shall cease to have effect in respect of works which have not yet been supplied at such time.

§ 41 Right of Revocation for Non-exercise

(1) If the holder of an exclusive exploitation right does not exercise such right or exercises it insufficiently, and if thereby serious injury is caused to the author’s legitimate interests, the latter may revoke the exploitation right. This shall not apply if non-exercise or insufficient exercise is mainly due to circumstances which the author can reasonably be expected to remedy.

(...)

§ 42 Right of Revocation for Changed Conviction

(1) An author may revoke an exploitation right if the work no longer reflects his conviction and he therefore can no longer be expected to agree to the exploitation of the work. The author’s successor in title (§ 30) may exercise such right of revocation only if he proves that prior to his death the author would have been entitled to revoke and was prevented from so doing or that he has done so by testamentary disposition.

(...)

§ 43 Authors in Employment or Service

The provisions of this subsection shall also apply if the author has created the work in execution of his duties under a contract of employment or service provided nothing to the contrary transpires from the terms or nature of the contract of employment or service.

For transitional provisions cf. § 132.

Remuneration Schemes/

compensation
§ 54 Obligation to Pay Remuneration for Reproduction by Means of Video and Audio Recording

For reproduction in accordance with Section 53 (1) or (2)

§ 54a Obligation to Pay Remuneration for Reproduction by Means of Photocopying

For reproduction in accordance with Section 53 (1) to (3)

(...)

(2) Where appliances of such type are operated in schools, universities or vocational training institutions or other educational and further education institutions (educational institutions), research institutions, public libraries or in institutions which have available appliances for the making of photocopies on payment, the author shall also be entitled to payment of equitable remuneration from the operator of the appliance.

(...)

§ 54b Inapplicability of the Dealer’s Obligation to Pay Remuneration

§ 54c Inapplicability of the Obligation to Pay Remuneration on Export

§ 54d Amount of Remuneration

(1) The amounts set out in the Annex shall be deemed equitable remuneration in accordance with § 54(1) and § 54a(1) and (2) where not otherwise agreed.

(2) The amount of the total remuneration to be paid by the operator under § 54a (2) shall depend on the type and extent of utilization of the appliance that is to be expected in view of the circumstances, particularly the location and the habitual use.

§ 54g Obligation to Provide Information

(1) The author may require information from those persons required to pay remuneration under § 54(1) or § 54a(1) as to the nature and quantity of appliances and video or audio recording mediums sold or otherwise put into circulation on the territory to which this Law applies. The dealer’s obligation to provide information shall also extend to naming his sources of supply, it shall also subsist in the cases under the third sentence of § 54(1), the third sentence of § 54a(1) and of § 54b, item 1. § 26(6) shall apply mutatis mutandis.

(...)

Protection of technological measures and rights management information
§§ 95a-96: These provisions implement the most stipulations of Art. 6 and 7 of the Copyright Directive.

Consequences of copyright infringement
According to § 97 of the German Copyright Act, any person who infringes a copyright or any other right protected by the German Copyright Act is obliged to pay damages if the infringement was intentional or by negligence. Moreover, the infringed party is entitled to injunctive relief to cease the violations. Instead of damages the injured party may require surrender of the profits derived by the infringer from the acts of infringement together with detailed accounting reflecting such profits. Authors may, if the infringement was intentional or the result of negligence, recover, as justice may require, a monetary indemnity for the injury caused to them even if no pecuniary loss has occurred.

In addition, an injured party may require the destruction of all copies unlawfully manufactured, unlawfully distributed or intended for unlawful distribution that are in the possession of the infringer or are his property. Instead of the destruction, the injured party may require the surrender of the said objects in return for equitable remuneration. If the destruction or the surrender is disproportionate, the injured party has only a claim for the removal of the infringing nature of the objects(§ 98). These provisions apply also to devices that are the property of the infringer and that are used or intended exclusively or almost exclusively for the unlawful manufacture of copies (§ 99). The measures set out in § 98 and § 99 do not apply to works of architecture and to separable parts of copies and devices whose manufacture or distribution is not unlawful (§ 101 (2)).

If an infringement was neither intentional nor negligent, injunctive relief, the destruction or surrender of the copies and devices can be averted by a reasonable indemnification in money, if the said measures are disproportionate.(§ 101 (1)).

Claims arising from infringement of copyright or of any other right protected are time barred after three years after the time at which the entitled person gains knowledge of the infringement and of the identity of the infringer or after 30 years(§ 101).

Criminal liability is regulated in § 106pp.

According to § 106 (1), any person who illegally reproduces, distributes or publicly communicates a work, adaptation or transformation of a work is liable to imprisonment for up to three years or a fine. According to § 107 (1), also a person is liable to imprisonment for up to three years or a fine, if this person affixes a designation of author to an original work of fine art or distributes such a work. Also the infringement of neighbouring rights is according to § 108 punishable with imprisonment for up to three years or a fine. If the acts referred to in §§ 106 to 108 are committed on a commercial basis, the penalty is imprisonment for up to five years or a fine (§ 108a). Consequences of the infringement of technological protection measures and rights management information are regulated in § 108b. A court shall, at the request of the injured party and if it can show a justified interest, order publication of the judgement (§ 111). Civil penalty regulations applicable in cases of infringement of technological protection measures or rights management information can be found in § 111a. A non-criminal fine can amount up to 10 and in certain cases up to 50 thousands Euro. 

ac) Greece

Greece

Copyright Law (Consolidation), 03/03/1993, No. 2121 as amended by Law No. 2435 of August 2, 1996
Copyright Law Amendment, Art. 8, 1997, No. 2557,

as last amended by Law 3057/2002, Article 81 Implementation of the Directive 2001/29 EC

Protected Works

Categories of protected works
Art. 1 — Copyright

(1) Authors shall have, with the creation of the work, the right of copyright in that work, which includes, as exclusive and absolute rights, the right to exploit the work (economic right) and the right to protect their personal connection with the work (moral right).

(2) The above-mentioned rights shall include the powers to authorize that are provided for in Articles 3 and 4 of this Law.

Art. — Object of the Right

(1) The term ‘work’ shall designate any original intellectual literary, artistic or scientific creation, expressed in any form, notably written or oral texts, musical compositions with or without words, theatrical works accompanied or unaccompanied by music, choreographies and pantomimes, audiovisual works, works of fine art, including drawings, works of painting and sculpture, engravings and lithographs, works of architecture and photographs, works of applied art, illustrations, maps and three-dimensional works relative to geography, topography, architecture or science.

(2) The term ‘work’ shall, in addition, designate translations, adaptations, arrangements and other alterations of works or of expressions of folklore, as well as collections of works or collections of expressions of folklore or of simple facts and data, such as encyclopaedias, anthologies and databases, provided the selection or the arrangement of their contents is original. Protection afforded to the works listed in this paragraph shall in no way prejudice rights in the pre-existing works, which were used as the object of the alterations or the collections.

(...)

Conditions for protection
Art. 2. — Object of the Right

[(1), (2): originality of works; material creation (see above)]

(…)

(4) The protection afforded under this Law shall apply regardless of the value of the work and its destination and regardless of the fact that the work is possibly protected under other provisions.

(5) The protection afforded under this Law shall not apply to official texts expressive of the authority of the State, notably to legislative, administrative or judicial texts, nor shall it apply to expressions of folklore, news information or simple facts and data.

Database protection
Art. 3 — Economic Rights

(…)

(4) Reproduction of electronic databases for private use is not permitted

[Remark: With Law 2819/2000 implementing the database directive a sui-generis protection was introduced. The Law 2819/2000 was not available] 

Computer Software
Art. 2. — Object of the Rights

(...)

(3) Without prejudice to the provisions of Section VII of this Law, computer programs and their preparatory design material shall be deemed to be literary works within the meaning of the provisions on copyright protection. Protection in accordance with this Law shall apply to the expression in any form of a computer program. Ideas and principles which underlie any element of a computer program, including those which underlie its interfaces, are not protected under this Law. A computer program shall be protected if it is original in the sense that it is the author’s personal intellectual creation.

(...)

Art. 32 (2) — Percentage Fee (remuneration rules)

No obligatory percentage fee for computer programs

Section VII — Special Provisions Concerning Computer Programs

Art. 40 — Programs Created by Employees

The economic right in a computer program created by an employee in the execution of the employment contract or following instructions given by his employer, shall be transferred ipso jure to the employer, unless otherwise provided by contract.

Art. 41 — Exhaustion of a Right

The first sale in the European Community of a copy of a program by the author or with his consent shall exhaust the distribution right within the Community of that copy, with the exception of the right to control further rental of the program or of a copy thereof.

Art. 42 — Restrictions

(1) In the absence of an agreement to the contrary, the reproduction, trans​lation, adaptation, arrangement or any other alteration of a computer program shall not require authorization by the author or necessitate payment of a fee, where the said acts are necessary for the use of the program by the lawful acquirer in accordance with its intended purpose, including correction of errors.

(2) Reproduction which is necessary for the purposes of loading, displaying, running, or storage of the computer program shall not fall under the restriction of the previous paragraph and shall be subject to authorization by the author.

(3) The making of backup copy by a person having a right to use the computer program may not be prevented by contract insofar as it is necessary for the use of the program, and shall not necessitate an authorization by the author or the payment of a fee.

(4) The person having a right to use a copy of a computer program shall be entitled, without the authorization of the author and without payment of a fee, to observe, study or test the functioning of the program in order to determine the ideas and principles which underlie any element of the program, if he does so while performing any of the acts, which he is entitled to do. Any agreement to the contrary shall be prohibited.

(5) Reproduction of a computer program for private use other than in the circumstances specified in paragraphs (3) and (4), above, shall be prohibited.
Art. 43 — Decompilation

(1) The person having the right to use a copy of a computer program shall be entitled to carry out the acts referred to in Article 42(1) and (2) without the authorization of the author and without the payment of a fee when such acts are indispensable to obtain the information necessary to achieve the interoperability of an independently created computer program with other programs, provided that the information necessary to achieve interoper​ability has not previously been easily and readily available to the person having the right to use the computer program, and provided that these acts are confined to the parts of the original program which are necessary to achieve the said interoperability.

(2) The provisions of paragraph (1) shall not permit the information obtained through its application: 
(a) to be used for goals other than to achieve the interoperability of the independently created computer program; 
(b) to be given to others, except when necessary for the interoperability of the independently created computer program; or 
(c) to be used for the development, production or marketing of a computer program substantially similar in its expression to the initial program, or for any other act which infringes copyright. 

(3) The provisions of this Article may not be interpreted in such a way as to allow its application to be used in a manner which would conflict with a normal exploitation of the computer program or would unreasonably prejudice the author’s legitimate interests.

Art. 45 — Validity of Other Provisions and Agreement

(1) The provisions of this Section shall be without prejudice to other legal provisions, relating notably to patent rights, trade marks, unfair competition, trade secrets, protection of semi-conductor products or the law of contract.

(2) Agreements contrary to the provisions of Article 42(3) and (4) and Article 43 of this Law shall be null and void.

Scope/Form of Protection

Economic/Exploitation Rights

Right of reproduction
Art. 1 — Copyright

(1) Authors shall have, with the creation of the work, the right of copyright in that work, which includes, as exclusive and absolute rights, the right to exploit the work (economic right) and the right to protect their personal connection with the work (moral right).

(2) The above-mentioned rights shall include the powers to authorize that are provided for in Articles 3 and 4 of this Law.

Art. 3 — Economic Rights

(1) The economic rights shall confer upon the authors notably the right to permit or prohibit: 
(a) the fixation and direct or indirect, temporary or permanent reproduction of their works by any means and in any form, in whole or in part; 
(b) the translation of their works; 
(c) the arrangement, adaptation or other alteration of their works; 
(d) concerning the original of copies of their works, the distribution to the public in any form by sale or otherwise. The distribution right shall be exhausted within the Community only where the first sale or other transfer of ownership in the Community of the original or copies is made by the rightholder or with his consent

Right of communication to the public and right of making available



(e) the rental or public lending concerning the original or copies of their works. Such rights are not exhausted by any sale or other act of distribution of the original of copies. Such rights are not applicable to architectural works and works of applied arts. The rental and public lending have the meaning provided by the Council Directive 92/100 of 19 November 1992 (Official Journal of the European Communities No. L 346/61-27.11.1992). 
(f) the public performance of their works; 
(g) the broadcasting or rebroadcasting of their works to the public by radio or television, by wireless means or by cable or by any kind of wire or by any other means, in parallel to the surface of the earth or by satellite;
(h) the communication to the public of their works, by wire or wireless means or by any other means, including the making available to the public of their works in such a way that members of the public may access these works from a place and at a time individually chosen by them. These rights shall not be exhausted by any act of communication to the public as set out in this provision
(i) the import of copies of the work produced abroad without the creator’s consent or the import of copies from a country outside the European Community when the right over such imports had been retained by the author through contract. (articles 2, 3 par. 1 and 3, 4 of Directive 2001/29)

(2) The use, performance or presentation of the work shall be deemed to be ‘public’ when the work thereby becomes accessible to a circle of persons wider than the narrow circle of the family and the immediate social circle of the author, regardless of whether the persons of this wider circle are at the same or at different locations.

(...)

(4) Reproduction of electronic databases for private is not permitted.

Art. 5: Percent share of selling price of fine art works

Art. 28B

Exception from the reproduction right

‘Temporary acts of reproduction which are transient or incidental, which are an integral and essential part of a technological process and whose sole purpose is to enable: a) a transmission in a network between third parties by an intermediary or b) a lawful use, of a work or other protected subject-matter, and which have no independent economic significance, shall be exempted from the reproduction right’. 
(Article 5, para.1 of Directive 2001/29).

Art. 46-53 Copyright Act, Art. 9, 10 Amendment.: Related rights

Distribution right


Moral rights

Right of publication
Art. 1 — Copyright

(1) Authors shall have, with the creation of the work, the right of copyright in that work, which includes, as exclusive and absolute rights, the right to exploit the work (economic right) and the right to protect their personal connection with the work (moral right).

(2) The above-mentioned rights shall include the powers to authorize that are provided for in Articles 3 and 4 of this Law.

Art. 4 — Moral Rights

(1) The moral rights shall confer upon the author notably the following rights: 

Recognition of authorship


Distortion of the work



(a) to decide on the time, place and manner in which the work shall be made accessible to the public (publication); 
(b) to demand that his status as the author of the work be acknowledged and, in particular, to the extent that it is possible, that his name be indicated on the copies of his work and noted whenever his work is used publicly, or, on the contrary, if he so wishes, that his work be presented anonymously or under a pseudonym; 
(c) to prohibit any distortion, mutilation or other modification of his work and any offence to the author due to the circumstances of the presentation of the work in public; 
(d) to have access to his work, even when the economic right in the work or the physical embodiment of the work belongs to another person; in those latter cases, the access shall be effected with minimum possible nuisance to the right holder; 
(e) in the case of a literary or scientific work, to rescind a contract transferring the economic right or an exploitation contract or license of which his work is the object, subject to payment of material damages to the other contracting party, for the pecuniary loss he has sustained, when the author considers such action to be necessary for the protection of his personality because of changes in his beliefs or in the circumstances. 

(2) With reference to the last case of the preceding paragraph, the rescission takes effect after the payment of the damages. If, after the rescission, the author again decides to transfer the economic right, or to permit exploitation of the work or of a like work, he must give, in priority, the former other contracting party the opportunity to reconstitute the old contract with the same terms or with terms similar to those which were in force at the time of the rescission.

(3) The moral rights shall be independent from the economic rights and shall remain with the author even after the transfer of the economic rights.

Art. 46-53, Art. 9, 10 Amendment.: related rights

Duration of Protection
Art. 29 — Duration in General

(1) Copyright shall last for the whole of the author’s life and for seventy (70) years after his death, calculated from 1st January of the year after the author’s death.

(2) After the expiry of the period of copyright protection, the State, represented by the Minister of Culture, may exercise the rights relating to the acknowledgement of the author’s paternity and the rights relating to the protection of the integrity of the work deriving from the moral rights pursuant to Article 4(1)(b) and (1)(c) of this Law.

Art. 30 — Works of Joint Authorship

Copyright in works of joint authorship shall last for the lifetime of the last surviving author and seventy (70) years after his death, computed from 1st January of the year after the death of the last surviving author.

Art. 31 — Special Commencement of the Duration

1. In the case of anonymous or pseudonymous works, the term of copyright shall last for seventy (70) years computed from 1st January of the year after that in which the work is lawfully made available to the public. However if, during the above period, the author discloses his identity or when the pseudonym adopted by the author leaves no doubt as to his identity, then the general rules apply.

2. Where a work is published in volumes, parts, instalments, issues or episodes and the term of protection runs from the time when the work was lawfully made available to the public, the term of protection shall run for each such item separately.

3. The term of protection of audiovisual works shall expire seventy years after the death of the last of the following persons to survive: the principal director, the author of the screenplay, the author of the dialogue and the composer of the music specifically created for use in the audiovisual work.

Art. 52 (c)-(h) , Art. 10 Amendment.: related rights

Exceptions and limitations

Educational and scientific purposes
Art. 20 — School Textbooks and Anthologies

(1) The reproduction of lawfully published literary works of one or more writers in educational textbooks approved for use in primary and secondary education by the Ministry of National Education and Religion or another competent ministry, according to the official detailed syllabus, shall be permissible without the consent of the authors and without payment. The reproduction shall encompass only a small part of the total output of each of the writers.

The provision is applicable only as it concerns the reproduction by means of printing.

(2) After the death of the author it shall be permissible to reproduce his works in a lawfully published anthology of literary works of more than one writer, without the consent of the right holders and without payment. The reproduction shall encompass only a small part of the total output of each of the writers.

(3) The reproduction, as specified in paragraphs (1) and (2), above, shall not conflict with the normal exploitation of the work from which the texts are taken and must be accompanied by an indication of the source and of the names of the author and the publisher, provided that the said names appear in the source.

Art. 21 — Reproduction for Teaching Purposes

It shall be permissible, without the consent of the author and without payment, to reproduce articles lawfully published in a newspaper or periodical, short extracts of a work or parts of a short work or a lawfully published work of fine art work exclusively for teaching or examination purposes at an educational establishment, in such measure as is compatible with the aforementioned purpose, provided that the reproduction is effected in accordance with fair practice and does not conflict with the normal exploitation. The reproduction must be accompanied by an indication of the source and of the names of the author and the publisher, provided that the said names appear on the source.

Art. 27 (b).: Public performance at educational establishments

Art. 33: Special remuneration agreements possible for educational and scientific items

Art. 52.-Limitations of related rights

(...)

(b) the limitations applicable to the economic right attaching to copyright shall apply mutatis mutandis

(...)

Scope of exceptions
Art. 28C

Clause of general application concerning the limitations

‘The limitations provided for in Section IV of Law 2121/1993 (articles 18-28b), as exists, shall only be applied in certain special cases which do not conflict with a normal exploitation of the work or other protected subject-matter and do not unreasonably prejudice the legitimate interests of the rightholder.’ 

Libraries and archives
Article 22 — Reproduction by Libraries and Archives

It shall be permissible, without the consent of the author and without payment, for a nonprofit-making library or archive to reproduce one additional copy from a copy of the work already in their permanent collection, for the purpose of retaining that additional copy or of transferring it to another nonprofit-making library or archive. The reproduction shall be permissible only if an additional copy cannot be obtained in the market promptly, and on reasonable terms.

Other exceptions
Art. 19. — Quotations

Quotation of short extracts of a lawfully published work by an author for the purpose of providing support for a case advanced by the person making the quotation or a critique of the position of the author shall be permissible without the consent of the author and without payment, provided that the quotation is compatible with fair practice and that the extent of the extracts does not exceed that justified by the purpose. The quotation of the extract must be accompanied by an indication of the source of the extract and of the names of the author and of the publisher, provided that the said names appear in the source.

Art. 23.: Cinematographic works

Art. 24. Judicial and administrative purposes

Art. 25.: Information purposes

Art. 26.: Images of works in public places

Art. 28.: Exhibition and reproduction of fine art works

Acknowledgement of source
Art. 19.: Source of Quotations

Art. 20 (3).: Acknowledgement in school books and anthologies

Art. 21.: Acknowledgement in teaching documents

Art. 25 (2).: Source of information

Private use
Art. 18 — Reproduction for Private Use

(1) Without prejudice to the provisions laid down in the following paragraphs, it shall be permissible for a person to make a reproduction of a lawfully published work for his own private use, without the consent of the author and without payment. The term ‘private use’ shall not include use by an enterprise, a service or an organization.

(2) The freedom to make a reproduction for private use shall not apply when the act of reproduction is likely to conflict with normal exploitation of the work or to prejudice the author’s legitimate interests, and notably:

(a) when the reproduction is an architectural work in the form of a building or similar construction;

(b) when technical means are used to reproduce a fine art work which circulates in a restricted number of copies, or when the reproduction is a graphical representation of a musical work.

(3) If for the free reproduction of the work technical means are used, such as visual or sound, or audiovisual recording equipment, magnetic tapes or other materials, suitable for the reproduction of sounds or images or of sounds and images, photocopying machines, photocopy paper or computers, an equitable remuneration shall be payable to the author of the work and to any holders of related rights. The remuneration shall be fixed at 6 percent of the value of visual or sound, or visual and sound, recording equipment and of magnetic tapes or other materials, at 4 percent of the value of photocopying machines and of photocopy paper and at 2 percent of the value of computers. In any case, the calculation shall be made at the time of the import, or of the distribution from the factory, or at the time of the wholesale or retail sale. The remuneration shall be paid by the manufacturers or the importers or the vendors of the objects herein specified and shall be noted on the invoice, and collected by the collecting societies, acting for all or part of the concerned category of right holders. The collecting societies shall collect the said remuneration and shall choose the debtor. The remuneration collected from the manufacture, import or sale of photocopying machines, photocopy paper and computers shall be shared equally between the authors and the publishers of printed matter. The remuneration collected from the manufacturer, importer or vendor of visual or sound or audiovisual recordings shall be distributed in the proportion of 55 percent to the authors, 25 percent to the performers and 20 percent to the producers of recorded magnetic tapes or other sound or visual or audiovisual recordings. The necessary details pertaining to the allocation and payment of monies to the various categories, or subcategories of the same category, of right holders can be determined through regulation by the Minister of Culture.

(4) Every collecting society is entitled to request at any time any debtor, by written notification, to declare the following by statutory statement of Law 1599/1986 to the Copyright Organization:

a) the total value of the sound or visual or audiovisual recording equipment, the sound or visual or audiovisual recordings, photocopier machines, photocopier paper, computers or other technical means used for the reproduction of sound which he imported or made available or sold and

b) that this is the real total value, without any omissions.

Within one month from the notification, the debtor is obliged to submit the said statutory statement to the Copyright Organization which should be signed by the debtor, if a personal enterprise, or the statutory representative, if a company.

(5) The collecting societies are not entitled to request the same debtor to submit a new statutory statement before the lapse of at least six months from the submission of the previous one.

(6) If the debtor does not comply with the obligation to submit the statutory statement referred to above, the one-member district court, by the procedure of injunction measures, may order the immediate submission of the statutory statement; in case of non compliance, a pecuniary fine of one to ten million drachmas may be imposed in favour of the applicant collecting society.

(7) If within twenty days from the publication of the said court order, the debtor does not comply with the obligation to submit the statutory statement, the time limit of six months is lifted regardless of any other sanction, and the collecting society is entitled to request the submission of a statutory statement every month. In this case, the provisions of the previous paragraph apply for every statutory statement.

(8) Every collecting society, at its own cost, is entitled to request the investigation of the accuracy of the contents of any statutory statement by a certified accountant appointed by the Copyright Organization. In case the debtor refuses to comply with the said investigation, the one-member district court may order it to in accordance with the above. The report of the certified accountant is submitted to the Copyright Organization and each collecting society is entitled to receive a copy. There cannot be carried out a new investigation for the same statement at the request of other collecting societies.

(9) All enterprises that import or produce or market or sell technical means and recordings that are subject to the fees of this article have the same rights the ones towards the others as the collecting societies referred to in the previous paragraphs. In case of investigation by a certified accountant, the expenses are incurred by the enterprise that requested the investigation.
(10) In the case that the importer is required to pay an equitable remuneration whether it concerns an import or inter-community acquisition of the sound or image or sound and image recordings or other technical means referred to in paragraph (3) of this Article, the remuneration is calculated on the value stated in the invoice of the foreign company, and the invoice note provided for by this article is made on the basis of the disposal invoice of the said recordings and technical means and simply states that the disposal price includes the fee calculated on the said value under paragraph (3) of this Article. The remuneration is payable three months after the import.

How to acquire rights if necessary?

Right-holder

Authorship
Art. 1- Copyright

(1) Authors shall have, with the creation of the work, the right of copyright in that work, which includes, as exclusive and absolute rights, the right to exploit the work (economic right) and the right to protect their personal connection with the work (moral right).

Art. 6 — The Initial Right Holder

(1) The initial holder of the economic right and the moral right in a work shall be the author of that work.

(2) The above-mentioned rights shall be vested in the author of a work without resort to any formality.

Art. 9 — Audiovisual Works

The principal director of an audiovisual work shall be considered as its author.

Art. 10 — Presumptions

(1) The person whose name appears on a copy of a work in the manner usually employed to indicate authorship, shall be presumed to be the author of that work. The same shall apply when the name that appears is a pseudonym, provided that the pseudonym leaves no doubt as to the person’s identity.

(2) In the case of collective works, computer programs or audiovisual works, the natural or legal person whose name or title appears on a copy of the work in the manner usually employed to indicate the right holder shall be presumed to be the right holder of the copyright in the particular work.
(3) The presumption referred to in paragraphs (1) and (2), above, may be rebutted by evidence to the contrary.

Art. 11 — Fictitious Initial Right Holders

(1) Any person who lawfully makes available to the public anonymous or pseudonymous works is deemed as the initial holder of the economic and moral right towards third parties. When the true author of the work reveals his identity, he acquires the above-mentioned rights in the condition they are in as a result of the actions of the fictitious right holder.

(2) In the case of the previous paragraph, the moral right shall belong to the fictitious right holder insofar as that is compatible with his status.

Art. 34

(…)

(2) Audiovisual productions

(...)Where the contributions to an audiovisual work are capable of separate use, the economic right in relation to other uses shall remain with their authors. Authors of individual contributions are considered to be the author of the screenplay, the author of the dialogue, the composer of music, the director of photography, the stage designer, the costume designer, the sound engineer and the final prosecutor (editor).

(...)

Joint authors/ compound works/ authors in employment
Art. 7 — Works of Joint Authorship, Collective and Composite Works

(1) The term ‘work of joint authorship’ shall designate any work which is the result of the direct collaboration of two or more authors. The initial right holders in respect of the economic and moral rights in a joint work shall be the coauthors of that work. Unless otherwise agreed, the rights shall be shared equally by the coauthors.

(2) The term ‘collective work’ shall designate any work created through the independent contribution of several authors acting under the intellectual direction and co-ordination of one natural person. That natural person shall be the initial right holder of the economic right and the moral right in the collective work. Each author of a contribution shall be the initial right holder of the economic right and the moral right in his own contribution, provided that that contribution is capable of separate exploitation.

(3) The term ‘composite work’ shall designate a work which is composed of parts created separately. The authors of all of the parts shall be the initial co-right holders of the rights in the composite work, and each author shall be the exclusive initial holder of the rights of the part of the composite work that he has created, provided that that part is capable of separate exploitation

Art. 8 — Employee-Created Works
Where a work is created by an employee in the execution of an employment contract the initial holder of the economic and moral rights in the work shall be the author of the work. Unless provided otherwise by contract, only such economic rights as are necessary for the fulfilment of the purpose of the contract shall be transferred exclusively to the employer.

The economic right on works created by employees under any work relation of the public sector or a legal entity of public law in execution of their duties is ipso jure transferred to the employer, unless provided otherwise by contract

Art. 40 — Programs Created by Employees
The economic right in a computer program created by an employee in the execution of the employment contract or following instructions given by his employer, shall be transferred ipso jure to the employer, unless otherwise provided by contract

Collecting Societies
Art. 5 — Droit de suite

(1) Whenever an original work of fine art is resold at a public auction or by an art dealer or through the mediation of an art dealer, the author of the work and his heirs shall have the right to demand a share of 5 per cent of the selling price. This right shall not be transferable between living persons.

(2) The amount shall be rendered by the organizer of the public auction or by the art dealer.

(3) Each year, when requested, organizers of public auctions and art dealers are obliged to provide the Fine Arts Chamber of Greece and the fine arts collecting societies with exact information regarding the works sold by them, or through their intervention, and on the sale prices of such works, during the preceding calendar year.

Section IX — Administration by Collecting Societies
Art. 54-58 Copyright Act, 15, 16, 21 Amendment

Art. 70 — Collecting societies already functioning

Art. 69 Copyright Act, Art. 13, 14 Amendment — -Establishment of a Copyright Organisation (control body)

Contract Law/Licenses

Transfer of rights
Art. 12 — Transfer

(1) The economic right may be transferred between living persons or mortis causa.

(2) The moral rights shall not be transferable between living persons. After the death of an author, the moral rights shall pass to his heirs, who shall exercise the rights in compliance with the author’s wishes, provided that such wishes have been explicitly expressed.

Art. 13 — Exploitation Contracts and Licenses

(1) The author of the work may conclude contracts, by which he entrusts economic rights to the other contracting party (exploitation contracts). The other party to the contract undertakes the obligation to exercise the rights thus entrusted.

(2) The author of the work may authorize another person to exercise economic rights (exploitation licenses).

(3) Exploitation contracts and licenses may be exclusive or non-exclusive. Exclusive exploitation contracts and licenses shall empower the other contracting party to exercise the rights conferred by the contract or license excluding any third person. Non-exclusive exploitation contracts and licenses shall give the right to the other contracting party to exercise the rights conferred by the contract or license in parallel to the author and other contracting parties. In the absence of an agreement to the contrary, the other contracting party shall be entitled in his own name to seek legal protection against illegal infringements by third parties of the rights he exercises.

(4) Where doubt exists about the exclusivity of an exploitation contract or license the contract or license shall be deemed to be non-exclusive.

(5) The contract or license may in no circumstances confer any total right over the future works of the author, and shall never be deemed to refer also to forms of exploitation which were unknown on the date of the contract.

(6) The rights of a person who undertakes to carry out the exploitation of a work or who acquires the possibility of exploitation may not be transferred between living persons without the consent of the author.

Art. 14 — Form of Legal Acts
Acts dealing with the transfer of economic rights, with the assignment or licensing of the right of exploitation and with the exercise of the moral right shall be null and void, unless they are concluded in writing. Nullity may be invoked only by the author.

Art. 15 — Extent of Transfer and of Exploitation Contracts and Licenses

(1) The transfer of the economic right and exploitation contracts or contracts licensing the exploitation of that right may restrict the rights they confer, their scope and duration, the geographical application and the extent or the means of exploitation.

(2) If the duration of the transfer or of the exploitation contract or license is unspecified, its duration shall be deemed to be limited to five years, provided conventional mores do not indicate otherwise.

(3) If the geographical application of the transfer or of the exploitation contract or license is unspecified, the said legal acts shall be deemed to apply to the country in which they were concluded.

(4) If the extent and the means of exploitation which the transfer concerns or for which the exploitation or the exploitation license is agreed are unspecified, it shall be deemed that the said acts refer to the extent and the means that are necessary for the fulfilment of the purpose of the contract or license.

(5) In all cases involving the transfer of the economic right or the granting of an exclusive exploitation license, the person who acquires the right or the license shall ensure that within a reasonable period of time, the work is accessible to the public via an appropriate form of exploitation.

Art. 16 — Consent of the Author as Exercise of the Moral Right
The granting of consent by an author for an action or an omission which would otherwise constitute an infringement of his moral right shall be deemed to be a form of exercise of his moral right, and shall be binding upon him.

Article 17 — Transfer of the Physical Carrier
Unless there exists prior agreement to the contrary, in writing, with the initial right holder of the economic right, the transfer of the ownership of the physical carrier into which the work has been incorporated, whether in the original form or in any form of copy, shall not constitute a transfer of the copyright or confer on the new owner any rights to exploit the work.

Articles 33-38.: Special provisions for printed editions, audiovisual productions, broadcasting, theatrical performance, musical accompaniment of films, photographers.

Waiver of moral rights

Art 12 (2) The moral rights shall not be transferable between living persons. After the death of an author, the moral rights shall pass to his heirs, who shall exercise the rights in compliance with the author’s wishes, provided that such wishes have been explicitly expressed.

Art. 16. The granting of consent by an author for an action or an omission which would otherwise constitute an infringement of his moral right shall be deemed to be a form of exercise of his moral right, and shall be binding upon him.

Remuneration Schemes/ compensation
Art. 32 — Percentage Fee

(1) The fee payable to the author by the other contracting party to legal agreements relating to the transfer of all or part of the economic right, the granting of the exploitation or for the exploitation license shall be obligatorily determined as a percentage, agreed freely between the parties. The computation of the percentage shall be based on gross revenues without exception or the gross expenditure or on the combined gross revenues and expenditure realized from the activity of the other contracting party in the course of the exploitation of the work. By way of exception, in the following circumstances, the fee may be agreed as a lump sum: 
(a) when it is practically impossible to establish the basis for the calculation of a percentage fee or when there are no means of monitoring the implementation of a percentage arrangement; 
(b) when the expenditure required for the calculation and the monitoring is likely to be out of reasonable proportion to the fee to be collected; 
(c) when the nature or the conditions of the exploitation make the implementation of a percentage impossible, notably when the author’s contribution is not an essential element in the intellectual creation as a whole, or when the use of the work is secondary in relation to the object of the exploitation. 

(2) The obligatory percentage arrangement of the fee prescribed in paragraph (1), above, shall be implemented in all circumstances provided that this Law does not stipulate otherwise, and provided that it does not concern works created by employees in the execution of the employment contract, computer programs or advertisement in any form.

Art. 33.: Remuneration for printed editions and translators’ rights

Art. 34 Copyright Act, Art. 20 Amendment: Remuneration for audiovisual production contracts

Art. 35 Copyright Act, Art. 1 Amendment: Remuneration for broadcasting

Art. 36.: Theatrical performance remuneration

Art. 37.: Remuneration for musical accompaniment of films

Art. 38.: Photographers’ remuneration

Protection of technological measures and rights management information
Section X — Measures to Prevent Infringements (Articles 59 — 63)

Implementation of Articles 6 and 7 of the Directive by the new Articles 66A ‘technological measures’ and 66B ‘rights-management information’

Consequences of copyright infringement
According to Article 64 of the Greek Copyright Act seizure as a cautionary measure can be requested, if there is reason to believe that an infringement of copyright or of the related right is occurring or may occur.

According to Article 65 (1) a right-holder is entitled to demand the recognition of his right, the suppression of the infringement and the omission in the future. Moreover, according to Article 65 (2), a person who infringes by intent or negligence has to indemnify for the moral damage caused and he is liable for payment of damages of not less than twice the normal remuneration. Instead of seeking damages, the right holder can demand either the payment of the sum accrued by the infringing party from the unlicensed exploitation of a work or the profit gained by the infringing party from such an exploitation (Article 65 (3)).

Criminal liability is dealt with in Art. 66 ff. According to Article 66 (1) and (2) several infringements are liable to imprisonment of not less than one year and to a fine. In serious cases, punishment is doubled or even more increased (Article 66 (3)).

The same liability does apply to persons who did not pay the remuneration to a

collecting society (Article 66 (4)).

ad) Ireland

Ireland

Copyright and Related Rights Act 2000

Protected Works

Categories of protected works
Sec. 17.

(1) Copyright is a property right whereby, subject to this Act, the owner of the copyright in any work may undertake or authorise other persons in relation to that work to undertake certain acts in the State, being acts which are designated by this Act as acts restricted by copyright in a work of that description.

(2) Copyright subsists, in accordance with this Act, in

(a) original literary, dramatic, musical or artistic works,

(b) sound recordings, films, broadcasts or cable programmes,

(c) the typographical arrangement of published editions, and

(d) original databases.

(3) Copyright protection shall not extend to the ideas and principles which underlie any element of a work, procedures, methods of operation or mathematical concepts and, in respect of original databases, shall not extend to their contents and is without prejudice to any rights subsisting in those contents.

(4) Copyright shall not subsist in a work unless the requirements for copyright protection specified in this Part with respect to qualification are complied with.

(5) Copyright shall not subsist in a work which infringes, or to the extent that it infringes, the copyright in another work.

(6) Copyright shall not subsist in a work which is, or to the extent that it is, a copy taken from a work which has been previously made available to the public.

Conditions for protection
Sec. 18.

(1) Copyright shall not subsist in a literary, dramatic or musical work or an original database until that work is recorded in writing or otherwise by or with the consent of the author.

(2) References in this Part to the time at which, or the period during which, a work referred to in subsection (1) is made are to the time at which, or the period during which, that work is so recorded.

(3) Copyright may subsist in a work that is recorded and may subsist

in the recording of a work.

Copyright protection requires original literary, dramatic, musical or artistic works.

Database protection
Copyright Protection

Copyright subsists in original databases (Sec. 17. (2) (d)).

Definitions:

‘database’ means a collection of independent works, data or other materials, arranged in a systematic or methodical way and individually accessible by any means but excludes computer programs used in the making or operation of a database.

‘original database’ means a database in any form which by reason of the selection or arrangement of its contents constitutes the original intellectual creation of the author.

Sui generis protection is regulated in Part V of the Copyright Act, S. 320 ff.

Sec. 321.

(1) A property right to be known and in this Part referred to as the ‘database right’ subsists, in accordance with this Part, in a database where there has been a substantial investment in obtaining, verifying or presenting the contents of the database.

(2) Subject to this Act, the owner of the database right may undertake or authorise others to undertake certain acts in the State in relation to the database, being acts which are designated by this Act as acts restricted by the database right.

(3) For the purposes of this section it is immaterial whether or not the database or any of its contents is a copyright work.

(4) The database right shall not subsist in a database unless the requirements specified in this Part with respect to qualification are complied with.

Maker and Ownership

Sec. 322.

(1) Subject to the provisions of this section, the person who takes the initiative in obtaining, verifying or presenting the contents of a database and assumes the risk of investing in that obtaining, verification or presentation shall be regarded as the maker of, and as having made, the database.

(2) Where a database is made by an employee in the course of employment, his or her employer shall be regarded as the maker of the database, subject to any agreement to the contrary.

Sec. 323.

The maker of a database shall be the first owner of the database right in the database.



Sec. 324.

(1) Subject to the exceptions specified in Chapter 8 of this Part and to the provisions relating to licensing in Chapter 11 of this Part, the owner of the database right has the right to undertake or to authorise others to undertake all or any of the following acts in relation to all or a substantial part of the contents of a database

(a) extraction, or

(b) re-utilisation,

and those acts shall be known and in this Part referred to as ‘acts restricted by the database right’.

(2) The database right is infringed by a person who, without the licence of the owner of the database right, undertakes, or authorises another to undertake, either of the acts restricted by the database right.

(3) For the purposes of this Part, the repeated and systematic extraction or re-utilisation of insubstantial parts of the contents of a database which conflicts with the normal exploitation of the database or which prejudices the interests of the maker of the database shall be deemed to be extraction or re-utilisation of a substantial part of those contents.

Sec. 325.

(1) The database right shall expire 15 years from the end of the calendar year in which the making of the database was completed.

Rights and Obligations of Lawful Users

Sec. 327.

(1) Without prejudice to section 324(3), a lawful user of a database shall be entitled to extract or re-utilise insubstantial parts of the contents of the database for any purpose.

(2) Where, under an agreement, a person has a right to use a database, any term or condition in the agreement shall be void in so far as it purports to prevent that person from extracting or re-utilising insubstantial parts of the contents of the database for any purpose.

(3) While exercising the entitlement conferred by subsection (1), a lawful user of a database shall not prejudice the owner of any right conferred by this Act in respect of works or other subject matter contained in the database.

Acts Permitted in Respect of Database Right

Sec. 328.

In this Part an act may be exempted under more than one category of exemption and the exemption of an act under one category of exemption shall not preclude its exemption under another category.

Sec. 329.

(1) The database right in a non-electronic database which has been re-utilised is not infringed by fair dealing with a substantial part of its contents by a lawful user of the database where that part is extracted for the purposes of research or private study.

(2) For the purposes of this Part ‘fair dealing’ means the extraction of the contents of a database by a lawful user to an extent which will not unreasonably prejudice the interests of the rightsowner.

Acts for educational purposes

Sec. 330.

(1) The database right in a database is not infringed by fair dealing with a substantial part of its contents by a lawful user of the. database where that part is extracted for the purposes of illustration in the course of instruction or of preparation for instruction and where—

(a) the extraction is done by or on behalf of a person giving or receiving instruction, and

(b) the source is indicated.

(2) For the purposes of this section ‘lawful user’ includes an educational establishment.

Sec. 333.

All or a substantial part of the contents of a database which are comprised in records which are open to public inspection may be extracted or re-utilised without infringing the database right in the database.

A more detailed exception concerning’ material open to public inspection or on statutory registers’ follows in sec. 334

Applicability of copyright provisions to database rights (concerning licensing, transfer of rights, legal remedies)

Sec. 338.

Sections 120, 121, 122, 123, 127, 128, 130, 131, 132, 133, 135 and 136 shall apply in relation to the database right and databases in which that right subsists as they apply in relation to copyright and copyright works.

Computer Software
Definitions:

‘computer program’ means a program which is original in that it is the author’s own intellectual creation and includes any design materials used for the preparation of the program.

‘literary work’ means a work, including a computer program, but does not include a dramatic or musical work or an original database, which is written, spoken or sung

Special exemptions for computer programs in sections 80 ff.:

Sec. 80.: Back-up copies of computer programs

Sec 81.: Lawful copies of computer programs.

Sec. 82.: Exceptions to infringement of copyright in computer programs.

Scope/Form of Protection

Economic/Exploitation Rights

Right of reproduction
Chapter 4

Rights of Copyright Owner

Sec. 37.

(1) Subject to the exceptions specified in Chapter 6 and to any provisions relating to licensing in this Part, the owner of the copyright in a work has the exclusive right to undertake or authorise others to undertake all or any of the following acts, namely:

(a) to copy the work;

(b) to make available to the public the work;

(c) to make an adaptation of the work or to undertake either of the acts referred to in paragraph (a) or (b) in relation to an adaptation,

Definition of ‘reproduction’:

Sec. 39.

(1) References in this Part to copying shall be construed as including references to all or any of the following, namely:

(a) in relation to any work—

(i) storing the work in any medium,

(ii) the making of copies which are transient or incidental to some other use of the work;

(b) in relation to an artistic work, the making of a copy in three dimensions of a two dimensional work and the making of a copy in two dimensions of a three dimensional work;

(c) in relation to a film, television broadcast or cable programme, making a photograph of the whole or a substantial part of any image forming part of the film, broadcast or programme;

(d) in relation to a typographical arrangement of a published edition, making a reprographic copy of the arrangement.

(2) There shall be a right of the owner of copyright to copy a work or to authorise others to do so which shall be known and in this Part referred to as the ‘reproduction right’.

Right of communication to the public and right of making available
Sec. 37.

(1)(b) ... to make available to the public the work;

Sec. 40.

(1) (a): making available to the public of copies of the work, by wire or wireless means, in such a way that members of the public may access the work from a place and at a time chosen by them (including the making available of copies of works through the Internet);

Distribution right
Definition in Sec. 41:

Sec. 41.

(1) References in this Part to the issue of copies of a work to the public shall be construed as including:

(a) the act of putting into circulation in a Member State of the EEA copies not previously put into circulation in a Member State of the EEA by or with the licence of the copyright owner; or

(b) the act of putting into circulation outside the Member States of the EEA copies not previously put into circulation in a Member State of the EEA or elsewhere.

(2) Without prejudice to the rental right or the lending right, references in this Part to the issue of copies of a work to the public shall not include:

(a) any subsequent circulation of copies previously put into circulation;

or

(b) any subsequent importation of such copies into the State or any other Member State of the EEA, except in so far as subsection (1)(a) applies to putting into circulation in the Member States of the EEA copies previously put into circulation outside the Member States of the EEA.

(3) References in this section to ‘circulation’ shall include sale, rental or loan.
(4) There shall be a right of the owner of copyright to issue copies of a work to the public or to authorise others to do so which shall be known and in this Part referred to as the ‘distribution right’.

Moral rights

Right of publication


Recognition of authorship
Sec. 107.

(1) Subject to the exceptions specified in section 108, the author of a work shall have the right to be identified as the author and that right shall also apply in relation to an adaptation of the work.

(2) Where an author uses a pseudonym, initials or other form of identification, that form shall be used to identify his or her work.

(3) The right conferred by this section shall be known and in this Part referred to as the ‘paternity right’.

Exceptions to paternity right:

Sec. 108.

(1) The paternity right is not infringed by anything done under section 52(incidental inclusion of copyright), 53(5) (examination purposes), 71, 72(public administration) or 88 (anonymous works).

(2) The paternity right shall not apply to anything done by or with the authority of the copyright owner where the copyright in the work originally vested in an employer under section 23.

(3) The paternity right shall not apply in relation to a work made for the purpose of reporting current events.

(4) The paternity right shall not apply to a work made for the purposes of—

(a) a newspaper or periodical, or

(b) an encyclopaedia, dictionary, yearbook or other collective

work of reference, or in relation to a work made available to the public with the licence of the author for those purposes.

(5) The paternity right shall not apply in relation to a work—

(a) in which Government or Oireachtas copyright subsists, or

(b) in which the copyright originally vested in a prescribed international organisation, unless the author has previously been identified as the author in or on copies of the work which have been lawfully made available to the public.

Sec. 113.

(1) A person has the right not to have a work falsely attributed to him or her as author.

Distortion of the work
Sec. 109.

(1) Subject to the exceptions and qualifications specified in sections 110 and 111, the author of a work shall have the right to object to any distortion, mutilation or other modification of, or other derogatory action in relation to, the work which would prejudice his or her reputation and that right shall also apply in relation to an adaptation of the work.

(2) The right conferred by this section applies to any addition to, deletion from or alteration to or adaptation of parts of a work resulting from any previous addition to, deletion from or alteration to or adaptation of a work or parts of a work by a person other than the author, where those parts are attributed to, or are likely to be regarded as the work of, the author.

(3) The right conferred by this section shall be known and in this

Part referred to as the ‘integrity right’.

Exceptions to the integrity right are listed in sec. 110. 

Duration of Protection
Sec. 24.

(1) The copyright in a literary, dramatic, musical or artistic work, or an original database shall expire 70 years after the death of the author, irrespective of the date on which the work is first lawfully made available to the public.

Sec. 29.

The copyright in a typographical arrangement of a published edition shall expire 50 years after the date on which it is first lawfully made available to the public.

Detailed miscellaneous provision in sec. 24 ff

Duration of Database Right

Sec. 325.

(1) The database right shall expire 15 years from the end of the calendar year in which the making of the database was completed.

(2) Where a database is lawfully re-utilised before the expiration of the period referred to in subsection (1), the database right in the database shall expire 15 years from the end of the calendar year in which the database was first so re-utilised.

(3) Any substantial change to the contents of a database, including a substantial change resulting from the accumulation of successive additions, deletions or alterations, which would result in the database being considered to be a substantial new investment shall qualify the database resulting from that investment for its own term of protection under this section.

(4) This section applies notwithstanding paragraph 45 of the First Schedule.

Exceptions and limitations

Educational and scientific purposes
Sec. 50.

(1) Fair dealing with a literary, dramatic, musical or artistic work, sound recording, film, broadcast, cable programme, or non-electronic original database, for the purposes of research or private study, shall not infringe any copyright in the work.

(2) Fair dealing with a typographical arrangement of a published edition for the purposes of research or private study shall not infringe any copyright in the arrangement.

(3) The copying by a person, other than the researcher or private student, is not fair dealing where—

(a) in the case of a librarian or archivist, he or she does anything which is not permitted under section 63, or

(b) in any other case, the person copying knows or has reason to believe that the copying will result in copies of substantially the same material being provided to more than one person at approximately the same time and for substantially the same purpose.

(4) In this Part, ‘fair dealing’ means the making use of a literary, dramatic, musical or artistic work, film, sound recording, broadcast, cable programme, non-electronic original database or typographical arrangement of a published edition which has already been lawfully made available to the public, for a purpose and to an extent which will not unreasonably prejudice the interests of the owner of the copyright.

(5) In this Part, the following acts are not fair dealing—

(a) converting a computer program expressed in a low level computer language into a version expressed in a higher level computer language, or

(b) copying a computer program in an incidental manner in the

course of converting that program.

Exceptions for criticism, review, reporting of current events

Sec. 51.

(1) Fair dealing with a work for the purposes of criticism or Fair dealing:

criticism or review. review of that or another work or of a performance of a work shall not infringe any copyright in the work where the criticism or review

is accompanied by a sufficient acknowledgement.

(2) Fair dealing with a work (other than a photograph) for the

purpose of reporting current events shall not infringe copyright in

that work, where the report is accompanied by a sufficient acknowledgement.

(…)

Sec. 52.

(1) The copyright in a work is not infringed by its inclusion in an incidental manner in another work.

(2) The copyright in a work is not infringed by the making available to the public of copies of anything the making of which was not, by virtue of subsection (1), an infringement of the copyright.

(3) A work shall not be regarded as included in an incidental manner in another work where it is included in a manner where the interests of the owner of the copyright are unreasonably prejudiced.

(4) The copyright in a work which has been lawfully made available to the public is not infringed by the use of quotations or extracts from the work, where such use does not prejudice the interests of the owner of the copyright in that work and such use is accompanied by a sufficient acknowledgement.

Sec. 91.

Where an article on a scientific or technical subject is lawfully made available to the public in a periodical accompanied by an abstract indicating the contents of the article, it is not an infringement of the copyright in the abstract or in the article to copy the abstract or to make available to the public copies of the abstract or to include the abstract in any other work.


Educational purposes:

‘educational establishment’ means—

(a) any school,

(b) any university to which the Universities Act, 1997, applies, and

(c) any other educational establishment prescribed by the Minister under section 55;

Sec, 53.

(1) Subject to subsection (2), the copyright in a literary, dramatic, musical or artistic work or the typographical arrangement of a published edition is not infringed by its being copied in the course of instruction or of preparation for instruction.

(2) Subsection (1) shall not apply unless—

(a) the copying is done by or on behalf of a person giving or receiving instruction,

(b) the copying is not by means of a reprographic process, and

(c) the copy is accompanied by a sufficient acknowledgement.

Anthologies for educational use

Sec. 54.

(1) Subject to subsection (2), the inclusion of a short passage from a literary, dramatic or musical work, original database or typographical arrangement of a published edition which has been lawfully made available to the public in a collection that—

(a) is intended for use—

(i) in educational establishments and is so described in its title, or

(ii) in any advertisements issued by or on behalf of the publisher,

and

(b) consists mainly of material in which no copyright subsists,

shall not infringe the copyright in the work where the work itself is not intended for use in those establishments and the inclusion is accompanied by a sufficient acknowledgement.

Sec. 57.

(1) Reprographic copies of passages from literary, dramatic or musical works or typographical arrangements of published editions or original databases which have been lawfully made available to the public may, to the extent permitted under this section, be made by or on behalf of an educational establishment for the educational purposes of that establishment without infringing any copyright in the work, subject to those copies being accompanied by a sufficient acknowledgement.

(2) Not more than 5 per cent of any work may be copied by or on behalf of an educational establishment under this section in any calendar year.

(3) This section shall not apply where there is a licensing scheme certified under section 173 and the person making the copies knew or ought to have been aware of the existence of the licensing scheme.

(4) The terms of a licence granted to an educational establishment authorising the reprographic copying for the educational purposes of that establishment of passages from literary, dramatic or musical works or the typographical arrangements of published editions or original databases, which have been lawfully made available to the public, shall be void in so far as they purport to restrict the proportion of a work which may be copied (whether on payment or free of charge) to less than that which would be permitted under this section.

(5) Where a copy which would otherwise be an infringing copy is made under this section but is subsequently sold, rented or lent, or offered or exposed for sale, rental or loan, or otherwise made available to the public, it shall be treated as an infringing copy for those purposes and for all subsequent purposes.

Libraries and archives
Sections 59 ff: Extensive and detailed provisions

Acknowledgement of source
Sec. 51.

(1) Fair dealing with a work for the purposes of criticism or review of that or another work or of a performance of a work shall not infringe any copyright in the work where the criticism or review is accompanied by a sufficient acknowledgement.

(2) Fair dealing with a work (other than a photograph) for the purpose of reporting current events shall not infringe copyright in that work, where the report is accompanied by a sufficient acknowledgement.

(3) In this Part, ‘sufficient acknowledgement’ means an acknowledgement identifying the work concerned by its title or other description and identifying the author unless—(certain exceptions).

Sec. 52.

(4) The copyright in a work which has been lawfully made available to the public is not infringed by the use of quotations or extracts from the work, where such use does not prejudice the interests of the owner of the copyright in that work and such use is accompanied by a sufficient acknowledgement.

In the context of copies for educational use, sufficient acknowledgement is required by sec. 53 (2) (c). 

Private use
No specific exception for private use, but compare in reverse sec. 50 (3) (b).

How to acquire rights if necessary?

Right-holder

Authorship
Sec. 21.

In this Act, ‘author’ means the person who creates a work

(a) in the case of a sound recording, the producer;

(b) in the case of a film, the producer and the principal director;

(c) in the case of a broadcast, the person making the broadcast or in the case of a broadcast which relays another broadcast by reception and immediate retransmission, without alteration, the person making that other broadcast;

d) in the case of a cable programme, the person providing the cable program service in which the program is included;

(e) in the case of a typographical arrangement of a published edition, the publisher;

(f) in the case of a work which is computer-generated, the person by whom the arrangements necessary for the creation of the work are undertaken;

(g) in the case of an original database, the individual or group of individuals who made the database; and

(h) in the case of a photograph, the photographer.

Joint authors/ compound works/ authors in employment
Sec. 22.

(1) In this Act, ‘a work of joint authorship’ means a work produced by the collaboration of two or more authors in which the contribution of each author is not distinct from that of the other author or authors.

Sec. 23.

(1) The author of a work shall be the first owner of the copy right unless—

(a) the work is made by an employee in the course of employment, in which case the employer is the first owner of any copyright in the work, subject to any agreement to the contrary,

(b) the work is the subject of Government or Oireachtas Pt.II S.23 copyright,

(c) the work is the subject of the copyright of a prescribed international

organisation, or

(d) the copyright in the work is conferred on some other person by an enactment.

(2) Where a work, other than a computer program, is made by an author in the course of employment by the proprietor of a newspaper or periodical, the author may use the work for any purpose, other than for the purposes of making available that work to newspapers or periodicals, without infringing the copyright in the work.

Sec. 3.

(3) Where a right conferred by this Act (or any aspect of such right) is owned by more than one person jointly, references in this Act to the rightsowner are to all the owners, and any requirement of the licence of the rightsowner requires the licence of all of the owners.

Collecting Societies
Licensing bodies are regulated in 149 ff (copyright) and 340 ff (database rights) see statutory instrument 514/2002 Copyright and Related Rights (Certification of Licensing Scheme for Reprographic Copying by Educational Establishments)(The Irish Copyright Licensing Agency Limited) Order 2002 which will permit unlimited copying by educational establishments upon the payment of a levy, calculated on the basis of the number of students and the number of copies to be made.

Contract Law/Licenses

Transfer of rights
Sec. 120.

(1) The copyright in a work is transmissible by assignment, by testamentary disposition or by operation of law, as personal or moveable property.

(2) A transmission of the copyright in a work by assignment, by testamentary disposition or by operation of law may be partial, so as to apply—

(a) to one or more but not all of the acts the copyright owner has the right to undertake or authorise, and

(b) to part but not the whole of the period for which the copyright in the work is to subsist.

(3) An assignment of the copyright in a work, whether in whole or in part, is not effective unless it is in writing and signed by or on behalf of the assignor.

(4) A licence granted by a copyright owner is binding on every successor in title to his or her interest in the copyright, except a purchaser in good faith for valuable consideration and without notice (actual or constructive) of the licence or a person deriving title from such a purchaser and references in this Part to undertaking any act with or without the licence of the copyright owner shall be construed accordingly.

Sec. 121.

(1) Where, by an agreement made in relation to future copy- right and signed by or on behalf of the prospective owner of the copyright, the prospective owner purports to assign the future copyright, whether in whole or in part, to another person, then, where, on the copyright coming into existence, the assignee or his or her successor in title, or another person claiming under him or her, would be entitled as against all other persons to require the copyright to be vested in him or her, the copyright shall vest in the assignee or his or her successor in title under this section or any other person claiming under him or her.

Sec. 122.

(1) In this Part, an ‘exclusive licence’ means a licence in writing which is signed by or on behalf of an owner or prospective owner of the copyright which authorises the licensee, to the exclusion of all other persons, including the person granting the licence, to exercise a right which would otherwise be exercisable exclusively by the copyright owner and references to an exclusive licensee shall be construed accordingly.

(2) An exclusive licensee has the same rights against a successor in title who is bound by the licence as he or she has against the person granting the licence.

Waiver of moral rights

Sec. 116.

(1) Subject to subsection (3), any of the rights conferred by this chapter may be waived.

(2) A waiver made under this section shall be in writing and signed

by the person waiving the right concerned.

(3) A waiver made under subsection (1)—

(a) may relate to a specific work, to works of a specified description

or to works generally, and may relate to existing or

future works, and

(b) may be conditional or unconditional, and may be expressed to be subject to revocation, and where a waiver is made in favour of the owner or prospective

owner of the copyright in the work or works to which it relates, that waiver shall be presumed to extend to his or her licensees, successors in title or other persons claiming under them unless a contrary intention Pt.II S.116 is expressed.

Remuneration Schemes/ compensation
Licensing (copyright) sections 149 ff, licensing (databases) sections 340 ff: Extensive and detailed provisions.

Protection of technological measures and rights management information
Regulated in Part VII (sections 370 ff)

Protection devices:

Sec. 370.

(1) This section applies where, by or with the licence of the rightsowner

(a) copies of copyright works to which rights protection measures have been applied or recordings of performances to which rights protection measures have been applied, are made available to the public, or

(b) copies of databases to which rights protection measures have been applied, are re-utilised.

(2) A person who makes available to the public or re-utilises the copies referred to in subsection (1) has the same rights and remedies against a person who—

(a) (i) makes,

(ii) sells, rents or lends, or offers or exposes for sale, rental or loan,

(iii) imports into the State, or

(iv) has in his or her possession, custody or control,

a protection-defeating device, knowing or having reason to believe that it has been or is to be used to circumvent rights protection measures, or

(b) provides information, or offers or performs any service, intended to enable or assist persons to circumvent rights protection measures, as a rightsowner has in respect of an infringement of any of his or her rights under this Act.

Exception for permitted acts:

Sec. 374.

Nothing in this Chapter shall be construed as operating to prevent any person from undertaking the acts permitted—

(a) in relation to works protected by copyright under Chapter 6 of Part II,

(b) in relation to performances, by Chapter 4 of Part III, or

(c) in relation to databases, by Chapter 8 of Part V,

or from undertaking any act of circumvention required to effect such permitted acts.

Rights management information:

Sec. 375.

(1) A person who provides rights management information has the same rights and remedies against a person who—

(a) removes or alters rights management information from copies of copyright works, copies of recordings of performances or copies of databases knowing or having reason to believe that the primary purpose or effect of such removal or alteration is to induce, enable, facilitate or conceal an infringement of any right conferred by this Act,

(b) makes available to the public copies of copyright works or copies of recordings of performances or re-utilises copies of databases, referred to in paragraph (a), knowing or having reason to believe that rights management information has been removed or altered from those copies, (...)as a rightsowner has in respect of an infringement of any of his or her rights under this Act.

(2) References in this section to rights management information include information, or any representation thereof—

(a) which identifies a copyright work, recording of a performance or database,

(b) which identifies the author in relation to a copyright work, the performer in relation to a recording of a performance or the maker in respect of a database,

(c) which identifies the owner of any right in a copyright work, recording of a performance or database, or

(d) about the terms and conditions of use of a copyright work, recording of a performance or database,

where any of these items of information, or any representations thereof, are attached to or appear in connection with a copy of a copyright work or a copy of a recording of a performance, which is lawfully made available to the public, or a copy of a database which is lawfully re-utilised.

Sec 376 makes the removal or interference with rights management information an offence.

Consequences of copyright infringement
According to Section 127 of the Irish Copyright an Related Rights Act a copyright infringement is actionable by the copyright owner. In this action all relief by way of damages, injunction, account of profits or otherwise is available to the plaintiff as it is available in respect of the infringement of any other property right.

Damages are awarded regarding to all circumstances, also aggravated and exemplary damages may be awarded. However, damages will not be awarded, if the defendant acted in good faith (Section 128).

No injunction or other order will be made in respect of the construction of a building, if the construction has begun or has been completed (Section 129).
Delivery up of infringing copies, articles adapted for making copies or protection defeating devices is permissible (Section 131), except in the case of articles, if the defendant acted in good faith.

Seizure of the said items is permissible, if there are reasonable grounds to believe, that theses items are to be marketed (Section 132).

An exclusive licensee has the same rights and remedies as a copyright-holder (Sections 135).

The infringement of a moral right is according to Section 137 actionable as a breach of statutory duty and entitles to damages and injunctions, except in the case of the construction of buildings, where no injunction is granted.

If the defendant agrees to take a license during the proceedings, no injunction or order for delivery up will be made against him. In this case the amount of damages is limited to the double amount which would have been payable by him as a licensee (Section 130).

Criminal liability is dealt with in sections 140 ff, 258 ff, 371 ff.

ae) Italy

Italy

Law No. 633 for the Protection of Copyright and Rights Related to its Exercise of April 22, 1941

as last amended by Legislative Decree No. 95 of February 2, 2001

Protected Works

Categories of protected works
Art. 1. S. 1

Works of the mind having a creative character and belonging to literature, music, figurative arts, architecture, theater or cinematography, whatever their mode or form of expression, shall be protected in accordance with this Law.

Art. 100.-102.: protection of the title, headings and external appearance of works, and of articles and news — prohibition of certain acts of unfair competition

Conditions for protection
Art. 1. S. 1

Works of the mind having a creative character and belonging to literature, music, figurative arts, architecture, theater or cinematography (…).

Art 2.

In particular, protection shall extend to:

(1) literary, dramatic, scientific, didactic and religious works, whether in written or oral form;

(2) musical works and compositions, with or without words, dramatico-musical works, and musical variations that themselves constitute original works;

(3) choreographic works and works of dumb show, the form of which is fixed in writing or otherwise;

(4) works of sculpture, painting, drawing, engraving and similar figurative arts, including scenic art, even where such works are applied to industrial products, if their artistic value is distinct from the industrial character of the product with which they are associated;

(5) architectural plans and works;

(6) works of cinematographic art, whether silent or with sound, provided they are not mere documentaries protected in accordance with the provisions of Chapter V of Part II;

(7) works of photographic art and works expressed with processes analogous to photograph provided they are not simple photographs protected in accordance with the provisions of Chapter V of Part II;

(8) computer programs, in whatever form they are expressed, provided that they are original and result from the author’s own intellectual creation. Ideas and principles which underlie any element of a computer program, including those which underlay its interfaces, shall be excluded from the protection afforded by this Law. The term ‘computer program’ shall include their preparatory design materials.

(9) The databases referred to in the second paragraph of Article 1, understood as being collections of works, data or other independent elements systematically or methodically arranged and individually accessible by electronic means or otherwise. The protection of databases shall not extend to their contents and shall be without prejudice to rights existing in those contents.

(10 )Industrial design works that have creative character or inherent artistic character.

(…)

Art 3.

Collective works formed by the assembling of works, or part of works, and possessing the character of a self-contained creation resulting from selection and co-ordination with a specific literary, scientific, didactic, religious, political or artistic aim, such as encyclopaedias, dictionaries, anthologies, magazines and newspapers, shall be protected as original works, independently of and without prejudice to any copyright subsisting in the constituent works or parts thereof.

Art. 4.

Without prejudice to the rights subsisting in the original work, works of a creative character derived from any such work, such as translations into another language, transformations into any other literary or artistic form, modifications and additions constituting a substantial remodelling of the original work, adaptations, arrangements, abridgements and variations which do not constitute an original work, shall also be protected.

Art. 5.

The provisions of this Law shall not apply to the texts of official acts of the State or of public administrations, whether Italian or foreign.

Database protection
Copyright protection of databases

Art. 1. S. 2

Computer programs shall also be protected as literary works within the meaning of Convention for the Protection of Literary and Artistic Works, ratified and enforceable pursuant to Law No. 399 of June 20, 1978, as shall databases that, by reason of the selection or arrangement of their contents, constitute the author’s own intellectual creation..

Art. 2.

In particular, protection shall extend to:

(…)

(9) The databases referred to in the second paragraph of Article 1, understood as being collections of works, data or other independent elements systematically or methodically arranged and individually accessible by electronic means or otherwise. The protection of databases shall not extend to their contents and shall be without prejudice to rights existing in those contents.

Art. l2bis.

Unless otherwise agreed, the employer shall be the owner of the exclusive right of economic use of the computer program or database created by his employee in the course of his duties or on instructions given by the said employer.

64quinquies.

(1) The author of a database has the exclusive right to carry out or authorize the following:

(a) permanent or temporary reproduction, in its entirety or in part, by any means and in any form;

(b) translation, adaptation, arrangement and any other alteration;

(c) any form of distribution to the public of the database or of copies thereof; the first sale of a copy of the database on the territory of the European Union by the owner of the rights or with his consent shall exhaust the right to control resale of that copy within the said Union;

(d) any display, performance or communication to the public, including transmission effected by any means and in any form;

(e) any reproduction, distribution, communication, display or performance to the public of the results of the acts referred to in (b).

Art. 64sexies.

(1) The following shall not be subject to authorization by the owner of the rights under Article 64quinquies:

(a) access to or consultation of the database for purely teaching or scientific research purposes outside the framework of a company, as long as the source is mentioned and to the extent justified by the non-commercial purpose to be achieved; in the case of access or consultation, however, the permanent reproduction of all or a substantial part of the contents on another medium shall be subject to authorization by the owner of the rights;

(b) use of a database for public security purposes or for the purposes of an administrative or judicial procedure.

(2) Authorization by the author shall not be required for acts mentioned in Article 64quinquies that are performed by the lawful user of the database or a copy thereof where those acts are necessary for access to the contents of the database and for its normal use. Where the lawful user is authorized to use only part of the database, this paragraph shall apply only to that part.

(3) Any contractual clause contrary to the provisions of paragraph (2) shall be null and void under Article 1418 of the Civil Code.

(4) In accordance with the Berne Convention for the Protection of Literary and Artistic Works, ratified and brought into force by Law No. 399 of June 20, 1978, the provisions of paragraphs (1) and (2) may not be interpreted in such a way as to allow their application to prejudice the owner of the rights unreasonably or to conflict with the normal exploitation of the database.

Sui generis protection of databases:

Rights of the Maker of a Database

Art. 102bis.

(1) For the purposes of this Part:

(a) ‘maker of a database’ means the person who invests substantially in the making of a database or in its verification or presentation, devoting financial means, time or effort thereto:

(b) ‘extraction’ means the permanent or temporary transfer of all or a substantial part of the contents of a database to another medium by any means or in any form. The loan of the subject matter within the meaning of Article 69(1) does not constitute an act of extraction;

(c) ‘re-utilization’ means any form of making available to the public of all or a substantial part of the contents of the database by distribution of copies, by renting or transfer of possession by any means and in any form. The loan of the subject matter within the meaning of Article 69(1) does not constitute an act of re-utilization.

(2) The first sale of a copy of the database made or agreed to by the owner in a Member State of the European Union shall exhaust the right to control the resale of that copy on the territory of the European Union.

(3) Independently of the possibility of protecting the database under copyright provisions or by virtue of other rights, and without prejudice to the rights in all or part of the contents thereof, the maker of a database shall have the right, during the period and on the terms provided for in this Chapter, to prohibit acts of extraction or re-utilization of all or a substantial part thereof.

(4) The right mentioned in paragraph (3) shall apply to databases the makers of which or the owners of the rights in which are citizens of a Member State of the European Union or ordinarily resident on the territory of the European Union.

(5) The provisions of paragraph (3) shall apply also to businesses and companies incorporated under the legislation of a Member State of the European Union and having their registered office, central administration or principal business activity within the European Union; however, where such a company or business has only its registered office within the European Union, there must be a genuine and permanent link between its activities and the economy of one of the Member States of the European Union.

(6) The exclusive right of the maker shall come into being on the completion of the database, and shall expire 15 years from January 1 of the year following the date of the said completion.

(7) In the case of databases made available to the public in any manner before expiry of the period provided for in paragraph (6), the right provided for in the same paragraph shall expire 15 years from January 1 of the year following the date when the database was first made available to the public.

(8) Where changes or substantial additions are made to the contents of the database that entail considerable new investment within the meaning of paragraph (1)(a), the time of completion of the database so changed or completed and expressly identified as such, and of its being made available to the public, shall start a separate period of protection equal to that provided for in paragraphs (6) and (7).

(9) The repeated and systematic extraction or re-utilization of insubstantial parts of the contents of the database shall not be authorized where it presupposes acts that conflict with a normal exploitation of that database, or would unjustifiably prejudice the maker of the database.

(10) The right provided for in paragraph (3) may be acquired or transferred in any manner and form authorized by the law.

Rights and Obligations of the User

Art. 102ter.

(1) The lawful user of a database made available to the public may not cause prejudice to the owner of the copyright or related right in the works or performances contained in the said database.

(2) The lawful user of a database made available to the public in any manner may not perform acts that conflict with the normal exploitation of the database or unreasonably prejudice the legitimate interests of the maker of the database.

(3) The authorization of the maker of the database made available to the public in whatever manner shall not be required for a lawful user of the database to extract or re-utilize insubstantial parts of its contents, evaluated qualitatively or quantitatively, for any purposes whatsoever. Where the lawful user is authorized to extract or re-utilize a part of the database, this paragraph shall apply only to that part.

(4) Contractual clauses contrary to the provisions of paragraphs (1), (2) and (3) shall be null and void.

Computer Software
Art. 1. S. 2

Computer programs shall also be protected as literary works within the meaning of Convention for the Protection of Literary and Artistic Works, ratified and enforceable pursuant to Law No. 399 of June 20, 1978, as shall databases that, by reason of the selection or arrangement of their contents, constitute the author’s own intellectual creation..

2.

In particular, protection shall extend to:

(...)

(8) computer programs, in whatever form they are expressed, provided that they are original and result from the author’s own intellectual creation. Ideas and principles which underlie any element of a computer program, including those which underlay its interfaces, shall be excluded from the protection afforded by this Law. The term ‘computer program’ shall include their preparatory design materials.

Art. l2bis.

Unless otherwise agreed, the employer shall be the owner of the exclusive right of economic use of the computer program or database created by his employee in the course of his duties or on instructions given by the said employer.

Art. 64bis.

(1) Without prejudice to the provisions of Articles 64ter and 64quater, the exclusive rights afforded by this Law with regard to computer programs shall include the right to do or to authorize:

(a) the permanent or temporary reproduction of a computer program by any means or in any form, in part or in whole. In so far as loading, displaying, running, transmission or storage of the computer program necessitates such reproduction, such acts shall be subject to authorization by the right holder;

(b) the translation, adaptation, arrangement and any other alteration of a computer program and the reproduction of the results thereof, without prejudice to the rights of the person who alters the program;

(c) any form of distribution to the public, including the rental, of the original computer program or of copies thereof. The first sale in the European Union of a copy of a program by the right holder or with his consent shall exhaust the distribution right within the Union of that copy, with the exception of the right to control further rental of the program or of a copy thereof.

Art. 64ter.

(1) In the absence of any agreement to the contrary, the acts referred to in Article 64bis(a) and (b) shall not require authorization by the right holder where they are necessary for the use of the computer program by the lawful acquirer in accordance with its intended purpose, including error correction.

(2) The making of a back-up copy by a person having a right to use the computer program may not be prevented by contract in so far as it is necessary for that use.

(3) The person having a right to use a copy of a computer program shall be entitled, without the authorization of the right holder, to observe, study or test the functioning of the program in order to determine the ideas and principles which underlie any element of the program if he does so while performing any of the acts of loading, displaying, running, transmitting or storing the program which he is entitled to do. Any contractual clause that is contrary to the provisions of this paragraph and of paragraph (2) shall be null and void.

Art. 64quater.

(1) The authorization of the right holder shall not be required where reproduction of the code and translation of its form within the meaning of Article 64bis(a) and (b) are indispensable to obtain the information necessary to achieve the interoperability of an independently created computer program with other programs, provided that the following conditions are met:

(a) these acts are performed by the licensee or by another person having a right to use a copy of a program, or on their behalf by a person authorized to do so;

(b) the information necessary to achieve interoperability has not previously been readily available to the persons referred to in subparagraph (a);

(c) these acts are confined to the parts of the original program which are necessary to achieve interoperability.

(2) The provisions of paragraph (1) shall not permit the information thus obtained:

(a) to be used for goals other than to achieve the interoperability of the independently created computer program;

(b) to be given to others, except where necessary for the interoperability of the independently created computer program;

(c) to be used for the development, production or marketing of a computer program substantially similar in its expression, or for any other act which infringes copyright.

(3) Any contractual clause contrary to paragraphs (1) and (2) shall be null and void.

(4) In accordance with the provisions of the Berne Convention for the Protection of Literary and Artistic Works, ratified and enforceable by Law No. 399, of June 20, 1978, the provisions of this Article may not be interpreted in such a way as to allow its application to be used in a manner which unreasonably prejudices the right holder’s legitimate interests or conflicts with a normal exploitation of the computer program.

Scope/Form of Protection

Economic/Exploitation Rights

Right of reproduction
Art. 12. S. 2: author’s right of exploitation in any form or manner

Art. 13.

The exclusive right of reproduction concerns the multiplication of copies of a work by any means, such as copying by hand, printing, lithography, engraving, photography, phonography, cinematography, and any other process of reproduction.

Art. 14.

The exclusive right of transcription concerns the use of means suitable for transforming an oral work into a written work or into a work reproduced by one of the methods referred in the preceding Article.

Art. 42.

The author of an article or other work reproduced in a collective work shall be entitled to reproduce it as an offprint or to include it in a volume, provided he mentions the collective work from which it has been taken and the date of publication.
In the case of articles appearing in magazines or newspapers, the author shall also have the right, in the absence of agreement to the contrary, to reproduce them in other magazines or newspapers.

Art. 49.

The authors of the literary or musical parts of a cinematographic work may reproduce them or utilize them separately in any manner, provided no prejudice is caused to the exploitation rights belonging to the producer.

Art. 50.

If the producer fails to complete the cinematographic work within a period of three years from the delivery of the literary or musical parts, or does not show the completed work within three years from its completion, the authors of those parts shall be entitled to dispose of the work itself without restriction.

Art. 51.-60.: Special provisions for broadcast works

Art. 61. Works recorded on mechanical devices

An author shall have the exclusive right, within the meaning of the provisions of Section I of Chapter III of this Part:

(1) to adapt and to record his work on phonograph records, cinematographic films, metal tapes or any similar material or mechanical device for reproducing sounds or voices;

(2) to reproduce, to distribute, to rent out or lend out or to authorize the rental or lending of copies of a work thus adapted or recorded;

(3) to perform in public and to broadcast his work by means of a record or other mechanical device as mentioned above by cable, and to authorize communication to the public by satellite and retransmission by cable.
Assignment of the right of reproduction or the right of distribution shall not include assignment of the right of public performance or of broadcasting, nor the right of communication to the public by satellite or of retransmission by cable unless otherwise agreed.
Copyright with respect to broadcasting shall continue to be governed by the provisions of the preceding Section.

Art. 64bis.-64quater.: Special provisions for the exploitation of computer programs

Art. 72. –78.: Special provisions for rights relating to the production of phonographic records and analogous contrivances including reproduction, distribution, lending, renting and remuneration.

Art. 78bis.: Special provisions for producers of cinematographic or audiovisual works or of sequences of moving images including reproduction, distribution, lending, renting and remuneration.

Art. 79.: Rights in radio and television broadcasting

Art. 87-92.: Special provisions for photographs including reproduction, distribution, remuneration, transfer of rights...

Art. 93-98.: Rights in correspondence and portraits

Right of communication to the public and right of making available
Art. 12. S. 2: Author’s right of exploitation in any form or manner

Art. 15.

The exclusive right of public performance or recitation concerns the performance or recitation, however carried out, for payment or not, of a musical, dramatic or cinematographic work or of any other work suitable for public showing and of oral works.
The performance or recitation of a work within the normal circle of the family, of a community, a school or a retirement home, shall not be deemed a public performance provided that it has not been carried out with gainful intent.

Art. 18bis.

(1) The exclusive right of rental concerns the making available for use of originals, of copies or of carriers of copyright works for a limited period of time and for direct or indirect economic or commercial advantage.

(2) The exclusive right of lending concerns the making available for use of originals, of copies or of carriers of copyright works, for a limited period of time and for purposes other than those referred to in paragraph (1) when made through establish marks which are accessible to the public.

(3) The author shall have the exclusive right to authorize rental or lending by third parties.

(4) The above mentioned rights shall not be exhausted by any sale or other act of distribution of originals, copies or carriers of works.

(5) Even where the right of rental is assigned to a producer of phonograms or cinematographic or audiovisual works or of sequences of moving images, the author shall retain his right to fair remuneration for a rental contract concluded by such producer with third parties. Any agreement to the contrary shall be null and void. In the absence of agreement between the categories concerned as defined in the first paragraph of Rule 16 of the Regulations, the said remuneration shall be set according to the procedure provided for in Article 4 of Decree Law No. 440 of July 20, 1945.

(6) Paragraphs (1) to (4) shall not apply to plans or designs of buildings or to works of applied art.

Art. 33.-37.: Special provisions on exploitation rights in dramatico-musical works, compositions with words choreographic works and works of dumb show

Art. 38.

In the case of a collective work, the exploitation rights shall belong, in the absence of agreement to the contrary, to the publisher of the work, without prejudice to any right deriving from the application of Article 7.
The individual contributors to collective works shall have the right to utilize their own contributions separately, provided they observe existing agreements or, in the absence of agreements, the rules set out below.

Art. 39.: Rights of non-editorial staff members in newspaper articles

Distribution right
Art. 12. S. 2: Author’s right of exploitation in any form or manner

Art. 16.

The exclusive right of broadcasting concerns the use of any means of diffusion at a distance, such as telegraph, telephone, radio, television and other comparable media, including communication to the public by satellite and cable retransmission, and also encoded transmission subject to special conditions of access.

See Art. 16bis for the definitions of ‘satellite’, ‘communication to the public by satellite’, ‘cable transmission’.

Art. 17.

(l ) The exclusive right of distribution concerns the right to market, place in circulation or make available to the public, by whatever means and for whatever purpose, a work or copies thereof, and includes, in addition, the exclusive right to introduce into the territory of the European Union, for distribution, copies of a work made in countries not members of the European Union.

(2) The free delivery of copies of a work for promotional purposes or for teaching or scientific research, when carried out and authorized by the right holder, shall not be deemed to be exercise of the exclusive right of distribution.

Other economic rights
Art. 144.-155.: Rights in respect of increase in value of works of figurative art

Moral rights

Right of publication
Art. 12.

An author shall have the exclusive right to publish his work.
He shall also have the exclusive right to the exploit his work in any form or manner, whether original or derivative, within the limits laid down by this Law, particularly the exercise of the exclusive rights set out in the following Articles.
The first form of exercise of’ the right of exploitation shall be deemed to constitute first publication.

Art. 18.

The exclusive right of translation concerns all forms of modification, adaptation and transformation of a work as referred to in Article 4.
An author shall also have the exclusive right to publish his works in a collection.

(...)

Art. 24.

The right to publish unpublished works shall belong to the heirs of the author or to the legatees of such works, unless the author has expressly forbidden publication or has entrusted it to other persons.
If the author has fixed a period of time to precede publication, unpublished works shall not be published before the expiration of such period.
If more than one person is concerned by the first paragraph and there is disagreement between them, the matter shall be decided by judicial authority after bearing the public prosecutor. The wishes of the deceased person, when expressed in writing, shall in all cases be respected.
The provisions of Part III, Chapter II, Section II, shall apply to such works.

Recognition of authorship
Art. 20.

Independently of the exclusive rights of exploitation of the work referred to in the provisions of the preceding Section, and even after the transfer of’ such rights, the author shall retain the right to claim authorship of his work and to object to any distortion, mutilation or any other modification of, and other derogatory action in relation to, the work, which would be prejudicial to his honor or reputation.
However, in the case of works of architecture, the author may not oppose modifications deemed necessary in the course of construction. Further, he may not oppose other modifications which may be necessary in any such completed work. However, if the work is recognized by the competent State authority as having an important artistic character, the author shall be entrusted with the study and execution of such modifications.

Art. 21.

The author of an anonymous or pseudonymous work shall at all times have the right to reveal his identity and to have his position as author recognized by judicial procedure.
Notwithstanding any prior agreement to the contrary, the successors in title of an author who has revealed his identity shall be required to indicate the name of the author in publications, reproductions, transcriptions, performances, recitations and broadcasts, or in any other form of manifestation or announcement to the public.

Art. 22.

The rights referred to in the preceding Articles shall be inalienable.
However, if’ the author was aware of and has accepted modifications to his work, he shall not be entitled to intervene to prevent the performance thereof or to demand its suppression.

Art. 23.

After the death of the author, the right referred to in Article 20 may be asserted, without limitation of time, by his spouse and children and, in the absence thereof, by his parents and other direct ascendants and descendants, and in the absence of such ascendants and descendants, by his brothers and sisters and their descendants.
If the public interest should so require, such action may also be taken by the President of the Council of Ministers after hearing the competent professional association.

Art. 40.

In the absence of agreement to the contrary, a contributor to a collective work other than a magazine or newspaper shall be entitled to have his name appear in the customary manner in the reproduction of his work.
In the absence of agreement to the contrary, this right shall not be enjoyed by the editorial staff of newspapers.

Art. 48.

The authors of a cinematographic work shall be entitled to have their names, together with their professional capacity and their contributions, mentioned in the showing of a cinematographic work.

Art. 62.

Copies of a phonograph record or of any like device for reproducing sounds or voices on which an intellectual work has been recorded shall not be commercially distributed unless they bear, in an indelible manner, the following particulars:

(1) the title of the work reproduced;

(2) the name of the author;

(3) the name of the performing artist. Orchestral or choral groups shall be identified by their customary name;

(4) the date of production.

Art. 63. S. 1

The record or like device shall be made or utilized in such a manner that the moral rights of the author are respected within the terms of Articles 20 and 21 of this Law.

(…)

Distortion of the work
Art. 18. S. 3

(…) Finally, he (the author) shall have the exclusive right to make any modifications to his work.

Art. 20. S. 1: right to object to any distortion, mutilation or any other modification of, and other derogatory action in relation to, the work, which would be prejudicial to his honor or reputation.

Art. 41.

Without prejudice to the application of Article 20, the director of a newspaper shall be entitled, in the absence of agreement to the contrary, to introduce into an article submitted for reproduction such modifications of form as are required by the nature and aims of the newspaper.
In articles to be reproduced without mention of the name of the author, this faculty shall extend to the omission or reduction of parts of the said articles.

Art. 47.

The producer shall have the right to made such modifications to works utilized in a cinematographic work as are necessary for their cinematographic adaptation.
In the absence of agreement between the producer and one or more of the authors referred to in Article 44 of this Law, the question whether modifications effected or to be effected in a cinematographic work are necessary shall be decided by a panel of specialists designated by the President of the Council of Ministers in accordance with the applicable Regulations.
The findings of the panel shall be final.

Art. 63.

The record or like device shall be made or utilized in such a manner that the moral rights of the author are respected within the terms of Articles 20 and 21 of this Law.
Modifications of a work necessitated by the technical requirements of recording shall be considered lawful.

Other moral rights
Art. 142.-143.: Withdrawal of works from the market.

Duration of Protection
Art. 25.

The exploitation rights in a work shall subsist for the life time of the author and until the end of the seventieth calendar year after his death.

Art. 26.

In the case of works referred to in Article 10 and of dramatico-musical and choreographic works and works of dumb show, the duration of the exploitation rights of each joint author and contributor shall he determined by the life time of the last surviving joint author.
In the case of collective works, the duration of the exploitation rights of each contributor shall he determined by the respective lifetimes of each contributor. The duration of the exploitation rights in the work as a whole shall be 70 years from the date of first publication, whatever the form in which publication was effected, except in the case of magazines, newspapers and other periodical works to which the provisions of Article 30 shall apply.

Art. 27.

In the case of anonymous or pseudonymous works other than those referred to in the second paragraph of Article 8, the duration of the exploitation rights shall be 70 years from the date of first publication, whatever the form in which publication was effected.
If, before expiry of such term, the author has revealed his identity or his identity has been revealed by the persons referred to in Article 23 or by persons authorized by the author, and in the manner established by the following Article, Article 25 shall apply.

Art. 28.

In order to enjoy the normal duration of the exploitation rights, the person concerned must reveal his identity by means of a declaration made to the Office of Literary, Scientific and Artistic Property (Ufficio della proprietà letteraria, scientifica ed artistica) of the Office of the President of the Council of Miniters in accordance with the applicable regulations.
The declaration shall be published in the form required by the regulations and shall have effect, as regards third parties who have acquired rights in the anonymous or pseudonymous work, as from the date of filing.

Art. 29.

The duration of the exploitation rights belonging, under Article 11, to the State, the provinces, the communes, the academics or public cultural organizations, or to private legal entities of a non-profit making character, shall be twenty years as from first publication, whatever the form in which publication was effected. In the case of communications and memoranda published by academies and other public cultural organizations, the term shall be reduced to two years, after which the author shall wholly recover his right to the unrestricted disposal of his writings.

Art. 30.

When parts or volumes of a given work are published separately and at different times, the duration of the exploitation rights, when fixed in years, shall run from the year of publication of each part or volume. The author shall enjoy the benefit of fractions of years.
In the case of a collective periodical work, such as a magazine or newspaper, the rights shall also be calculated from the end of the year of publication of the individual parts or issues.

Art. 31.

In the case of works first published after the author’s death that are not governed by the provisions of Art. 85ter, the duration of the exclusive exploitation rights shall be 70 years from the author’s death.

Art. 32.

Without prejudice to the provisions of Article 44, the exploitation rights in the cinematographic or assimilated work shall lapse at the end of the 70th year following the death of the last survivor of the following persons: the artistic director, the authors of the scenario, including the author of the dialogue, and the composer of the music specially created for use in the cinematographic or assimilated work.

Art. 32bis.

The exploitation rights in photographic works shall lapse at the end of the 70th year following the author’s death.

Art. 32ter.

The duration of the exploitation rights provided for in the provisions of this Section shall he counted in every case from the first of January of the year following that of the author’s death or that in which any other event provided for in this Law has occurred.

Art 75.: for phonographic records: 50 years from the time of fixation

Art. 78bis: for cinematographic or audiovisual works: 50 years from the time of fixation

Art. 79.: for radio and television broadcasting: 50 years from the first transmission of a broadcast

Art. 85ter: Works first published or communicated after the expiry of the economic rights

Art. 92.

The exclusive right in respect of photographs shall subsist for 20 years as from the making of the photograph.

Exceptions and limitations

Educational and scientific purposes
Art. 17.

(…)

(2) The free delivery of copies of a work for promotional purposes or for teaching or scientific research, when carried out and authorized by the right holder, shall not be deemed to be exercise of the exclusive right of distribution.

Art. 70.

The abridgment, quotation or reproduction of fragments or parts of a work for the purpose of criticism or discussion, or for instructional purposes, shall be permitted within the limits justified for such purposes, provided such acts do not conflict with the commercial exploitation of the work. In anthologies for school use, reproduction shall not exceed the extent specified in the regulations, that shall also lay down the manner for determining the equitable remuneration for such reproduction.

The abridgement, quotation or reproduction must always be accompanied by a mention of the title of the work and of the names of the author, the publisher and, in the case of a translation, the translator, whenever such mentions appear on the work that has been reproduced.

Art. 73.: no remuneration for utilization of phonographic records for educative or informative purposes by the state administration or institutions

Art. 85quater.

(1) Without prejudice to the author’s moral rights, any person who in any way or by any means publishes critical and scientific editions of works in the public domain shall enjoy exclusive exploitation rights in the work resulting from the critical and analytical assessment.

(2) Without prejudice to the contractual relations binding him to the owner of the economic exploitation rights referred to in paragraph (1), the person responsible for the critical and scientific edition shall have the right to be named.

(3) The duration of the exclusive rights referred to in paragraph (1) above is 20 years from the first lawful publication in any form or by any means.

Art. 85quinquies. The term of the rights provided for in Chapters I, Ibis,II, III, IIIbis and this Chapter of Part II shall be counted in every case from the first of January of the year following that in which the event provided for in the Law occurred.

Art. 91.

The reproduction of photographs in anthologies intended for school use and, in general, in scientific or didactic works, shall be lawful, subject to the payment of equitable remuneration which shall be determined in the manner provided in the regulations.

(…)The name of the photographer and the year of production of the photograph shall be given on the reproduction if they are given on the original photograph.

Art. 97.

The consent of the person portrayed shall not be necessary if the reproduction of the portrait is justified by his notoriety or his holding of public office, or by the needs of justice or the police, or for scientific, didactic or cultural reasons, or when reproduction is associated with facts, events and ceremonies which are of public interest or which have taken place in public.
However, the portrait may not be displayed or commercially distributed if its display or commercial distribution would prejudice the honor, reputation or dignity of the person portrayed.

Art. 158.

Any person injured in the exercise of an exploitation right belonging to him may institute legal proceedings for the destruction or removal of the material constituting the infringement or for payment of damages.

Art. 159.

The removal or destruction referred to in the foregoing Article may be effected only in respect of specimens or copies illegally reproduced or disseminated, and devices employed for reproduction or dissemination which, by their nature, are not capable of use for the reproduction or dissemination of other matter.

(…)

S. 3: If the specimen, copy or device of which the removal or destruction is requested has special artistic or scientific value, the court may order ex officio that it be deposited in a public museum.

(…)

Scope of exceptions


Libraries and archives
Art. 68.

The reproduction of single works or of portions of works for the personal use of the reader, when made by hand or by a means of reproduction unsuitable for marketing or disseminating the work in public, shall be permitted.
The photocopying of works available in libraries shall be free when done for the services of the library or, within the limits and according to the procedures set out in the fourth and fifth paragraphs below, for personal use.
The distribution of such copies in public and, in general, any use of them that infringes the exploitation rights of the author shall be prohibited.

In accordance with the Berne Convention for the Protection of Literary and Artistic Works, ratified and brought into force by Law No. 399 of June 20, 1978, the reproduction of intellectual works for personal use, when done by photocopying, xerocopying or a comparable medium, is permitted up to a limit of 15% of each volume or issue of a periodical, excluding pages of advertising. Persons in charge of copycorners or centres, who may use photocopying or xerocopying apparatus or comparable means of reproduction for their own purposes or make them available to third parties, including free of charge, shall pay remuneration to the authors and publishers of intellectual works published by printing that are reproduced by means of such apparatus for the uses specified in the first sentence of this paragraph. The amount of such remuneration and the procedures for its collection and distribution shall be determined according to the criteria set forth in Article 181ter of this Law. Unless otherwise agreed by the SIAE and the trade associations concerned, such remuneration shall not be less per reproduced page than the average price per page set annually for books by the National Statistical Institute [Istituto Nazionale di Statistica] (hereinafter ‘ISTAT’). Articles 1 and 2 of Law No. 159 of May 22, 1993, are repealed.

Reproductions of works available in public libraries, made on their premises and using the means described in the fourth paragraph above, may be made freely within the limits specified in the same paragraph, except in the case of a rare work not featuring in publishers’ catalogues, subject to payment of a lump sum to the right holders in accordance with paragraph (2) of Article 181ter, as determined by the second sentence in paragraph (1) of Article 181ter. Such remuneration shall be paid directly by the libraries every year within the limits of the income derived by the service, and without any additional financial burdens falling on the State budget or the agencies on which the libraries depend.

Art. 69.

(1) Loans from libraries and record libraries belonging to the State or to public authorities, made exclusively for purposes of cultural promotion and personal study, shall not require authorization by the right holder, to whom no remuneration shall be due, and shall exclusively concern:

(a) printed copies of the works, except for music scores;
(b) phonograms and videograms containing cinematographic or audiovisual works or sequences of moving images, with or without sound, provided that at least 18 months have elapsed since the first exercise of the right of distribution or, where the right of distribution has not been exercised, provided that at least 24 months have elapsed since the making of the said works and sequences of moving images.

(1bis) The departments of the libraries and record libraries belonging to the State or to public authorities shall be permitted to reproduce a single copy of the phonograms and videograms containing cinematographic or audiovisual works or sequences of moving images, with or without sound, which are held by those same State libraries and record libraries and by the public authorities.

Art. 70.

The abridgement, quotation or reproduction of fragments or parts of a work for the purpose of criticism or discussion, or for instructional purposes, shall be permitted within the limits justified for such purposes, provided such acts do not conflict with the commercial exploitation of the work.
In anthologies for school use, reproduction shall not exceed the extent specified in the regulations, that shall also lay down the manner for determining the equitable remuneration for such reproduction.
The abridgement, quotation or reproduction must always be accompanied by a mention of the title of the work and of the names of the author, the publisher and, in the case of a translation, the translator, whenever such mentions appear on the work that has been reproduced.

Acknowledgement of source
Art. 70. (3) (Concerns uses for instructional, school and critic purposes)

(...)

The abridgement, quotation or reproduction must always be accompanied by a mention of the title of the work and of the names of the author, the publisher and, in the case of a translation, the translator, whenever such mentions appear on the work that has been reproduced.

Art. 85quater (2)

(...)

Without prejudice to the contractual relations binding him to the owner of the economic exploitation rights referred to in paragraph (1), the person responsible for the critical and scientific edition shall have the right to be named.

Art. 91. S. 2

The name of the photographer and the year of production of the photograph shall be given on the reproduction if they are given on the original photograph.

(…)

Private use
Art. 68.

The reproduction of single works or of portions of works for the personal use of the reader, when made by hand or by a means of reproduction unsuitable for marketing or disseminating the work in public, shall be permitted.
The photocopying of works available in libraries shall be free when done for the services of the library or, within the limits and according to the procedures set out in the fourth and fifth paragraphs below, for personal use.The distribution of such copies in public and, in general, any use of them that infringes the exploitation rights of the author shall be prohibited.

Art. 69.

(1) Loans from libraries and record libraries belonging to the State or to public authorities, made exclusively for purposes of cultural promotion and personal study, shall not require authorization by the right holder, to whom no remuneration shall be due, and shall exclusively concern:

(a) printed copies of the works, except for music scores;

(b) phonograms and videograms containing cinematographic or audiovisual works or sequences of moving images, with or without sound, provided that at least 18 months have elapsed since the first exercise of the right of distribution or, where the right of distribution has not been exercised, provided that at least 24 months have elapsed since the making of the said works and sequences of moving images.

(…)

Other exceptions
Art. 65.-67.:Works of economic or political interest

How to acquire rights if necessary?

Right-holder

Authorship
Art. 6.

Copyright shall be acquired on the creation of a work that constitutes the particular expression of an intellectual effort.

Art. 7.

In the case of a collective work, the person who organizes and directs its creation shall be deemed the author.
A person who has created a derivative work shall be deemed the author of that work within the limits of his own effort.

Art. 8.

A person who is shown, in the customary manner, as the author or is announced as such in the course of the recitation, performance or broadcasting of a work shall, in the absence of proof to the contrary, be deemed the author of the work.
Any pseudonym, professional name, initials or customary sign, well-known as being equivalent to a true name, shall be deemed to have the same value as such true name.

Art. 9.

Any person who has performed or published in any manner an anonymous or pseudonymous work shall be entitled to assert the rights of the author until such time as the author reveals his identity.
This provision shall not apply in the case of pseudonymous as referred to in the second paragraph of the preceding Article.

Rightholder after the expiry of copyright protection
Art. 85quater.

(1) Without prejudice to the author’s moral rights, any person who in any way or by any means publishes critical and scientific editions of works in the public domain shall enjoy exclusive exploitation rights in the work resulting from the critical and analytical assessment.

(2) Without prejudice to the contractual relations binding him to the owner of the economic exploitation rights referred to in paragraph (1), the person responsible for the critical and scientific edition shall have the right to be named.

(3) The duration of the exclusive rights referred to in paragraph (1) above is 20 years from the first lawful publication in any form or by any means.

Art. 85quinquies. The term of the rights provided for in Chapters I, Ibis,II, III, IIIbis and this Chapter of Title II shall be counted in every case from the first of January of the year following that in which the event provided for in the Law occurred.

Joint authors/ compound works/ authors in employment
Art. 10.

If the work has been created by the indistinguishable and inseparable contributions of two or more persons, the copyright shall belong to all the joint authors in common.
In the absence of proof of written agreement to the contrary, the indivisible shares shall be presumed to be of equal value.
The provisions that regulate property owned in common shall be applicable. Furthermore, moral rights may be asserted at any time by any one joint author; and the work, if unpublished, may not be published nor be modified or utilized in a form differing from that of first publication, without the consent of all the joint authors. However, in the event of unjustified refusal by one or more joint authors, publication, modification or new utilization of the work may be authorized by the judicial authority upon such conditions and terms as that authority may order.

Art. 11.

Copyright in works created and published under the name and at the expense of the State, the provinces or the communes shall belong to them.
In the absence of agreement to the contrary with the authors of the works published, the same right shall also belong to private legal entities of a non-profit-making character, as well as to academies and other public cultural organizations, in respect of records of their proceedings and their publications.

Art. l2bis.

Unless otherwise agreed, the employer shall be the owner of the exclusive right of economic use of the computer program or database created by his employee in the course of his duties or on instructions given by the said employer.

Art. 12ter.

Unless otherwise agreed, where an industrial design has been created by the employee in the course of his duties, the employer shall be the owner of the exclusive rights of economic exploitation of the work.

Art. 44.

The author of the subject-matter, the author of the scenario, the composer of the music and the artistic director shall be considered joint-authors of a cinematographic work.

Art. 45.

Within the limits set out in the following Articles (46.-50.), the exercise of the exploitation rights in a cinematographic work shall belong to the person who has organized the production of the work.
The person who is mentioned in the cinematographic film as the producer shall be deemed to be the producer of the cinematographic work. If the work is registered in accordance with the second paragraph of Article 103, the presumption established by that Article shall prevail.

Art. 88.

The exclusive right of reproduction, dissemination and marketing of a photograph shall belong to the photographer, subject to the provisions of Section II of Chapter VI of this Part insofar as portraits are concerned, and without prejudice to any copyright in works of figurative art reproduced in photographs.
However, if the work has been produced in the execution of a contract of employment or of service, the exclusive right shall belong to the employer within the limits of’ the object and purpose of the contract.

(…)

Collecting Societies
Part V: Public law entities for the protection and exercise of author’s rights

Contract Law/Licenses

Transfer of rights
Art. 6.

Copyright shall be acquired on the creation of a work that constitutes the particular expression of an intellectual effort.

Art. 107.-114.: transfer of exploitation rights — conditions

Art. 115.-117.: transmission mortis causa

Art. 118.-135.: publishing contracts — conditions

Art. 137.-141.: contracts for public performances

Waiver of moral rights

Art. 22.

The rights referred to in the preceding Articles shall be inalienable. However, if the author was aware of and has accepted modifications to his work, he shall not be entitled to intervene to prevent the performance thereof or to demand its suppression.

Remuneration Schemes/ compensation
Art. 46bis: Remuneration for authors of cinematographic or assimilated works.

Art. 64.

Any authorization given to a national phonogram publishing house to utilize the masters of the State Record Library (Discoteca di Stato) for the purpose of making records to be distributed for sale, whether in Italy or abroad, within the terms of Article 5 of Law No. 467, of February 2, 1939, containing provisions for the reorganization of the State Record Library, shall be subject, insofar as the works recorded are protected works, to the payment of royalties in accordance with the applicable regulations.

Art. 130.

The author’s remuneration shall consist of a share of the proceeds, calculated, in the absence of agreement to the contrary, as a percentage of the retail price of the copies sold. However, his remuneration may be represented by a lump sum for editions of:
- dictionaries, encyclopaedias, anthologies and other works produced in collaboration;
- translations, newspaper and magazine articles;
- speeches or lectures;
- scientific works;
- cartographical works;
- musical or dramatico-musical works;
- works of figurative art.
In contracts providing for the sharing of proceeds, the publisher shall be required to render an annual account of copies sold.

Protection of technological measures and rights management information
Art. 161.

For the purposes of the proceedings referred to in the preceding Articles, the judicial authority may order an inventory, a report, an expert appraisal or the seizure of all matter thought to constitute an infringement of the exploitation right.

Seizure may not be effected in the case of works resulting from the collaboration of two or more persons, except in particularly serious cases or where the infringement is imputable to all joint authors.

In particularly serious cases, the judicial authority may also order the seizure of profits due to the author of the disputed work or product.

The provisions of this Section shall also apply to any person putting into circulation, in whatever manner, or possessing for commercial purposes, unauthorized copies of computer programs and any means the sole intended purpose of which is to facilitate the unauthorized removal or circumvention of any device applied to protect a computer program.

For penal liability for acts concerning any means the sole intended purpose of which is to facilitate the unauthorized removal or circumvention of any technical device applied to protect a computer program see Article 171bis.

Consequences of copyright infringement
Article 156 of the Italian Law for the Protection of Copyright and Neighbouring Rights gives the right to forbid any person the infringement of an exploitation right and the right to be recognised as the author.

Moreover, according to Article 158, any person injured in the exercise of an exploitation right, is entitled to the destruction or removal of the infringing material or to payment of damages.

Instead of the destruction, an injured party may also demand delivery up of the infringing material. In this case the estimated value will be set off against the damages due to him (Article 159). However, destruction and delivery up is not available, if the material was acquired in good faith for personal use. Article 163 provides for a possibility of placing a restraining order on violating activities.

The aforementioned provisions are according to Article 168 also applicable concerning the exercise of moral rights, insofar as the nature of such rights permits the application.

Criminal liability is dealt with in Articles 171 ff

According to Article 171 a person who infringes certain economic rights is liable to a fine. If the infringement relates to certain moral rights, the person is liable to imprisonment up to one year or an increased fine.

Article 171bis governs liability in regards to the protection of computer programs. Any person who unlawfully duplicates computer programs for profit-making purposes or who imports, distributes, sells, holds for commercial or business purposes or rents programs embodied in media not bearing the mark of the SIAE shall be liable to a prison term of between six months and three years and to a fine of between 5,000,000 and 30,000,000 lire. The same penalty shall apply if the act involves any means intended solely to permit or facilitate the unauthorized removal or circumvention of any technical device applied to protect a computer program. The penalty is imprisonment of not less than two years and a fine of 30,000,000 lire if the offence is serious. A similar regime applies, among others, to the protection of cinematographic and audio-visual works (Article 171ter). If the acts referred to in Article 171 are committed by negligence, the penalty is a lesser fine (Article 172). A reduction of a penalty is possible for persons facilitating the identification of other persons violating the copyright act provisions or facilitating the seizure of materials used for offences (Article 171novies). 

af) Luxembourg

Luxembourg

Loi du 18 avril 2001

sur les droits d’auteur, les droits voisins et les bases de données

Modifications enacted by the Law of 2001 are not available in English yet. These table have therefore been subject to the original document. For the original Luxembourg document see table of copyright acts used for the guidelines.

Protected Works

Categories of protected works
Art. 1. er.

1. Les droits d’auteur protègent les œuvres littéraires et artistiques originales, quels qu’en soient le genre et la forme ou l’expression, y compris les photographies, les bases de données et les programmes d’ordinateur. Ils ne protègent pas les idées, les méthodes de fonctionnement, les concepts ou les informations, en tant que tels.

2. Sont des bases de données au sens du paragraphe précédent, les recueils ou compilations d’œuvres ou d’autres éléments indépendants, disposés de manière structurée ayant nécessité un investissement substantiel. Sont protégées les bases de données originales dont la structure, par le choix ou la disposition des éléments qu’elles contiennent, constituent une création propre à leur auteur, qu’elles soient accessibles par des moyens électroniques ou par d’autres moyens, à l’exclusion des phonogrammes et des œuvres audiovisuelles. La protection des bases de données ne s’étend pas à leur contenu ni aux programmes d’ordinateur utilisés le cas échéant pour leur création, leur fonctionnement ou leur consultation, sans préjudice de la protection propre de ces éléments.

Conditions for protection
Art. 1. er.

1. Les droits d’auteur protègent les œuvres littéraires et artistiques originales, quels qu’en soient le genre et la forme ou l’expression, y compris les photographies, les bases de données et les programmes d’ordinateur.

(…)

Database protection
Protection des droits sui generis sur des bases de données

Art. 67.

1. Le producteur d’une base de données peut interdire le transfert, permanent ou temporaire, sur un autre support et toute forme de mise à disposition du public, de tout ou partie substantielle de cette base de données, de manière permanente ou temporaire, par quelque moyen et sous quelque forme que ce soit.

Il peut aussi interdire l’utilisation répétée et systématique de partie non substantielle du contenu d’une base de données, qui serait contraire à l’exploitation normale de cette base de données ou qui causerait un préjudice injustifié

à ses intérêts légitimes. Est considérée comme mise à la disposition du public d’une base de données, la distribution de copies, la location, la transmission en ligne ou sous d’autres formes de tout ou partie substantielle du contenu, permanent ou temporaire, d’une base de données, à l’exception du prêt public.

La première vente d’une copie de base de données dans la Communauté par le titulaire du droit, ou avec son consentement, épuise le droit de contrôler la revente de cette copie dans la Communauté.

2. Est producteur de base de données la personne physique ou morale qui prend l’initiative et assume à titre principal le risque d’effectuer les investissements nécessaires à la création d’une base de données.

3. Est considérée comme une base de données visée par la présente section, celle dont l’obtention, la vérification ou la présentation du contenu atteste d’un investissement qualitatif ou quantitatif substantiel.

Est également considérée comme une base de données protégée en vertu de la présente section, celle dont le contenu a fait l’objet d’une modification substantielle qui atteste d’un investissement qualitatif ou quantitatif substantiel.

Les bases de données au sens du présent article qui appartiennent à l’Etat, et pour autant qu’elles sont mises à la disposition du public, peuvent être copiées dans leur intégralité dans les conditions fixées par règlement grand-ducal.

Art. 68.

Sans préjudice des dispositions relatives aux droits d’auteur et aux droits voisins, tout utilisateur légitime d’une base de données mise à la disposition du public peut, sans autorisation du producteur de base de données, extraire et réutiliser une partie substantielle du contenu de celle-ci:

a) lorsqu’il s’agit d’une extraction à des fins privées du contenu d’une base de données non électronique;

b) lorsqu’il s’agit d’une extraction à des fins d’illustration de l’enseignement ou de recherche scientifique, pour autant qu’il indique la source et dans la mesure justifiée par le but non commercial à atteindre;

c) lorsqu’il s’agit d’une extraction et/ou d’une réutilisation à des fins de sécurité publique ou aux fins d’une procédure administrative ou juridictionnelle.

Art. 69.

La protection prévue par la présente section expire 15 ans après le 1er janvier de l’année qui suit la date de l’achèvement de la base de données ou de l’année qui suit la date à laquelle la base a été mise à la disposition du public pour la première fois. Toute modification substantielle du contenu d’une base de données permet d’attribuer à la base qui résulte de cet investissement une durée de protection nouvelle.

Art. 70.

Les producteurs ressortissants de pays tiers et qui n’ont pas leur principal établissement ou leur résidence habituelle dans un Etat de l’Union européenne, ne bénéficient de la protection accordée par la présente section que si ce pays tiers accorde une protection comparable aux bases de données produites par un ressortissant de l’Union européenne ou y ayant son principal établissement ou sa résidence habituelle

Computer Software
Detailed regulation in 1ere Partie Section 7 — Les programmes d’ ordinateur
Art. 31. Objet de la protection

Les programmes d’ordinateur sont protégés par la présente loi en tant qu’œuvres littéraires au sens de la Convention de Berne pour la protection des œuvres littéraires et artistiques. La protection d’un program d’ordinateur comprend celle du matériel de conception préparatoire concernant ce programme.

Art. 32. Bénéficiaires de la protection

1. La protection est accordée à toute personne admise à bénéficier des dispositions de la présente loi applicables aux œuvres littéraires.

2. Lorsqu’un program d’ordinateur est créé par un employé dans l’exercice de ses fonctions ou d’après les instructions de son employeur, seul l’employeur est habilité à exercer tous les droits patrimoniaux afférents au program d’ordinateur ainsi créé, sauf dispositions contractuelles contraires.

Art. 33. Actes soumis à restrictions

Sous réserve des articles 34, 35 et 36, les droits exclusifs de l’auteur d’un program d’ordinateur comportent le droit de faire et d’autoriser:

a) la reproduction permanente ou provisoire d’un program d’ordinateur, en tout ou en partie, par quelque moyen et sous quelque forme que ce soit, y compris le chargement, l’affichage, le passage, la transmission ou le stockage d’un program d’ordinateur, lorsque ces opérations nécessitent une telle reproduction;

b) la traduction, l’adaptation, l’arrangement et toute autre transformation d’un program d’ordinateur et la reproduction du program en résultant, sans préjudice des droits de la personne ayant transformé le program d’ordinateur;

c) toute forme de distribution au public de l’original ou de copies d’un program d’ordinateur, y compris notamment la vente, le leasing, la concession sous licence et la location. Toutefois, la première transaction de ce genre effectuée dans la Communauté économique européenne par le titulaire des droits exclusifs ou avec son consentement, épuise le droit de distribution dans la Communauté des exemplaires du program d’ordinateur faisant l’objet de la transaction, à l’exception du droit de contrôler les locations ultérieures de ces exemplaires.

Art. 34. Exceptions aux actes soumis à restrictions

Sauf dispositions contractuelles spécifiques, ne sont pas soumis à l’autorisation du titulaire les actes prévus à l’article 33 lorsque ces actes sont nécessaires pour permettre à l’acquéreur légitime d’utiliser le program d’ordinateur d’une manière conforme à sa destination, y compris pour corriger des erreurs et l’intégrer dans une base de données qu’il est appelé à faire fonctionner.

Art. 35. Autres exceptions

Une personne ayant le droit d’utiliser le program d’ordinateur ne peut être empêchée par contrat

a) d’en faire une copie de sauvegarde dans la mesure où celle-ci est nécessaire pour cette utilisation;

b) d’observer, d’étudier ou de tester le fonctionnement de ce program afin de déterminer les idées et les principes qui sont à la base de n’importe quel élément du programme, lorsqu’elle effectue toute opération de chargement, d’affichage, de passage, de transmission ou de stockage du program d’ordinateur qu’elle est en droit d’effectuer.

Art. 36, 37: Decompilation, Special Protection Measures

Art. 38. Durée de la protection ‘est la même que celle qui s’appliquerait dans les mêmes conditions à une œuvre littéraire’.

Scope/Form of Protection

Economic/Exploitation Rights

Right of reproduction
Art. 3.

1. L’auteur jouit du droit exclusif d’autoriser la reproduction de son œuvre, de quelque manière et sous quelque forme que ce soit.

2. Le droit de reproduction comporte pour l’auteur le droit exclusif d’autoriser l’adaptation, l’arrangement ou la traduction de son œuvre.

3. Le droit de reproduction comprend le droit exclusif pour l’auteur d’autoriser l’intégration et l’extraction de son œuvre dans ou à partir d’une base de données.

4. L’auteur d’une œuvre jouit du droit exclusif d’autoriser la location et le prêt de l’original et des copies de son œuvre.

Right of communication to the public and right of making available
Art. 4.

L’auteur d’une œuvre jouit du droit exclusif d’autoriser sa communication au public par un procédé quelconque, y compris sa transmission par fil ou sans fil, par le moyen de la radiodiffusion, par satellite, par câble ou par réseau.

Constitue également une communication au public la mise à la disposition d’œuvres protégées de manière que le public puisse y avoir accès de l’endroit et au moment qu’il choisit individuellement.

Distribution right
No special provisions found.

Moral rights

Right of publication
Art. 2.

Indépendamment des droits patrimoniaux, et même après la cession desdits droits, l’auteur jouit du droit de revendiquer la paternité de son œuvre et du droit de s’opposer à toute déformation, mutilation ou autre modification de celle-ci ou à toute autre atteinte à son œuvre, préjudiciables à son honneur ou à sa réputation.

L’auteur a seul le droit de divulguer son œuvre.

Recognition of authorship
Art. 11. Indépendamment des droits patrimoniaux d’auteur, et même après la cession desdits droits, l’auteur jouit du droit de revendiquer la paternité de son œuvre et de s’opposer à toute déformation, mutilation ou autre modification de celle-ci ou à toute autre atteinte à la même œuvre, préjudiciables à son honneur ou à sa réputation.

Distortion of the work
See above.

Duration of Protection
Art. 9.

1. Les droits d’auteur se prolongent pendant 70 ans après le décès de l’auteur au profit de ses héritiers et de ses ayants droit.

2. Lorsque l’œuvre est le produit d’une collaboration telle que les apports des collaborateurs sont inséparables, lesdroits d’auteurs existent au profit de tous les ayants droit jusque 70 ans après la mort du survivant des collaborateurs.

La protection d’une œuvre audiovisuelle prend fin 70 ans après le décès du dernier survivant parmi les personnes suivantes: le réalisateur principal, les auteurs du scénario, des dialogues et des compositions musicales, avec ou sans paroles, spécialement créées pour être utilisées dans l’œuvre, qu’ils soient coauteurs ou non.

3. La durée des droits d’auteur sur les œuvres anonymes, pseudonymes et dirigées est de 70 ans à compter du jour où l’œuvre a été licitement rendue accessible au public. Cette durée court pour chaque élément séparément si l’œuvre est publiée par volumes, parties, fascicules, numéros ou épisodes.

Si l’identité de l’auteur de l’œuvre anonyme ou pseudonyme est établie, l’auteur ou ses ayants droit peuvent revendiquer la protection pendant toute la durée visée au paragraphe 1.

4. Toute personne qui, après l’expiration de la protection par les droits d’auteur, publie ou communique licitement au public, pour la première fois, une œuvre non publiée auparavant, est investie de droits patrimoniaux équivalant à ceux dont bénéficie l’auteur, pendant une durée de 25 ans à compter du moment où l’œuvre a été pour la première fois publiée ou communiquée au public.

5. Les durées indiquées dans le présent article sont calculées à partir du 1er janvier qui suit le fait générateur.

Exceptions and limitations

Educational and scientific purposes
Art. 10.

Lorsque l’œuvre a été licitement rendue accessible au public, l’auteur ne peut interdire:

1° les courtes citations en original ou en traduction, justifiées par le caractère critique, polémique, pédagogique, scientifique ou d’information de l’œuvre à laquelle elles sont incorporées.

Les utilisations visées à l’alinéa ci-avant ne peuvent être faites sans l’autorisation de l’auteur que pour autant u’elles soient conformes aux bons usages, qu’elles ne poursuivent pas un but de lucre et qu’elles ne portent

atteinte ni à l’œuvre ni à son exploitation.

Le nom de l’auteur et le titre de l’œuvre reproduite ou citée doivent être mentionnés s’ils figurent dans la source.

2° la reproduction et la communication au public d’œuvres à titre d’illustration de l’enseignement ou de la recherche scientifique et dans la mesure justifiée par le but à atteindre et sous réserve qu’une telle utilisation soit conforme aux bons usages.

Additional exceptions which might be relevant:

5° le stockage temporaire, y compris le téléchargement sur un support électronique, d’une œuvre protégée acquise licitement, si cette opération n’a pas d’autre but que de rendre l’œuvre perceptible par celui qui la pratique ou

qu’elle est accessoire à un processus technologique.

Scope of exceptions
Art. 10.

(…) dans la mesure justifiée (…)

Libraries and archives
Art. 10.

Lorsque l’œuvre a été licitement rendue accessible au public, l’auteur ne peut interdire:

(…)

10° les enregistrements éphémères effectués par un organisme de radiodiffusion par ses propres moyens et pour ses émissions, à condition qu’ils ne soient utilisés aux fins d’émissions que pendant les trois mois qui suivent la communication enregistrée et qu’ils soient ensuite détruits ou rendus impropres à l’usage.

Les enregistrements visés à l’alinéa précédent peuvent cependant être conservés dans des archives officielles s’ils possèdent un caractère exceptionnel de documentation. Les modalités de cette conservation seront fixées par un règlement grand-ducal.

11° la reproduction d’une œuvre licitement accessible au public, réalisée par une bibliothèque, une cinémathèque, un centre de documentation ou une autre institution scientifique ou culturelle non commerciale dans le seul but de préserver le patrimoine et d’effectuer tous travaux raisonnablement utiles à la sauvegarde de cette œuvre, à condition de ne pas porter atteinte à l’exploitation normale desdites œuvres et de ne pas causer de préjudice aux intérêts légitimes des auteurs, ainsi que la communication publique des œuvres audiovisuelles par ces institutions dans le but de faire connaître le patrimoine culturel, à condition que cette ommunication se fasse dans l’enceinte de l’institution et que celle-ci soit reconnue par le ministre qui a la culture dans ses attributions, par voie de règlement grand-ducal.

Acknowledgement of source
Art. 10.

Lorsque l’œuvre a été licitement rendue accessible au public, l’auteur ne peut interdire:

1° les courtes citations en original ou en traduction, justifiées par le caractère critique, polémique, pédagogique, scientifique ou d’information de l’œuvre à laquelle elles sont incorporées.

Les utilisations visées à l’alinéa ci-avant ne peuvent être faites sans l’autorisation de l’auteur que pour autant qu’elles soient conformes aux bons usages, qu’elles ne poursuivent pas un but de lucre et qu’elles ne portent atteinte ni à l’œuvre ni à son exploitation.

Le nom de l’auteur et le titre de l’œuvre reproduite ou citée doivent être mentionnés s’ils figurent dans la source.

Private use
Art. 10.

Lorsque l’œuvre a été licitement rendue accessible au public, l’auteur ne peut interdire:

(…)

4° la reproduction d’une œuvre effectuée à titre gratuit par le copiste et pour son usage strictement privé, non destinée à une utilisation ou à une communication publiques, et à condition que cette reproduction ne porte pas préjudice à l’édition de l’œuvre originale.

How to acquire rights if necessary?

Right-holder

Authorship
Art. 1er.

1. Les droits d’auteur protègent les œuvres littéraires et artistiques originales, quels qu’en soient le genre et la forme ou l’expression, y compris les photographies, les bases de données et les programmes d’ordinateur.

Ils ne protègent pas les idées, les méthodes de fonctionnement, les concepts ou les informations, en tant que tels.

(…)

Joint authors/ compound works/ authors in employment
Art. 5.

1. Lorsque les droits d’auteur sont indivis, leur exercice est réglé par convention. A défaut de convention, aucun des coauteurs ne peut les exercer isolément, sauf aux tribunaux à se prononcer en cas de désaccord.

2. Toutefois, chacun des coauteurs reste libre de poursuivre en son nom et sans l’intervention des autres, l’atteinte qui serait portée aux droits d’auteur et de réclamer des dommages et intérêts pour sa part à condition de mettre en cause les autres coauteurs.

3. Lorsque la contribution des coauteurs dans l’œuvre de collaboration peut être individualisée, chacun d’eux pourra,

sauf convention contraire, exploiter isolément sa contribution personnelle pour autant que cette exploitation ne se fasse pas avec celle d’un autre coauteur et qu’elle ne porte pas préjudice à l’œuvre commune.

Art. 6.

Est dite «œuvre dirigée», l’œuvre créée par plusieurs auteurs à l’initiative et sous la direction d’une personne physique ou morale qui l’édite ou la produit et la divulgue sous son nom, et dans laquelle la contribution des auteurs participant à son élaboration est conçue pour s’intégrer dans cet ensemble.

Sauf disposition contractuelle contraire, la personne physique ou morale sous le nom de laquelle l’œuvre dirigée a été divulguée est investie à titre originaire des droits patrimoniaux et moraux d’auteur sur l’œuvre.

Collecting Societies
Organismes de gestion et de répartition des droits

Art. 66.

1. Tout organisme dont le seul but ou l’un des buts principaux consiste à gérer ou à administrer des droits d’auteur ou des droits voisins des droits d’auteur sur le territoire luxembourgeois pour le compte de plus d’un auteur ou ayant droit, doit obtenir une autorisation.

Si l’organisme est établi à l’étranger, il est tenu en outre d’avoir un mandataire général ayant son domicile dans le Grand-Duché qui le représente tant judiciairement qu’extrajudiciairement. Le mandataire général doit être agréé.

L’autorisation et l’agrément, qui sont prescrits sous peine de forclusion de toute action, sont délivrés par le ministre ayant les droits d’auteur dans ses attributions.

(…)

4. Les organismes visés sub 1 doivent dresser et garder à jour une liste des auteurs d’œuvres qu’ils représentent et des droits correspondants dont la gestion leur a été confiée.

Cette liste pourra être consultée par les entrepreneurs de spectacles, les organismes de radiodiffusion et, plus généralement, par tous les usagers et par tous ceux qui y auront intérêt. S’il s’agit d’organismes établis à l’étranger, la liste est déposée chez le mandataire général.

7. Un règlement grand-ducal précisera les conditions de l’autorisation et de l’agrément prévus sub 1 et les conditions dans lesquelles les organismes y visés pourront exercer leur activité prévus sub 2 à 9. Ce règlement sera pris sur avis obligatoire du Conseil d’État et déterminera la date de l’entrée en vigueur des dispositions du présent article.

8. Il est institué un commissaire aux droits d’auteur et droits voisins, désigné par le ministre ayant dans ses attributions l’Economie.

(…)

Contract Law/Licenses

Transfer of rights
Art. 11.

Indépendamment des droits patrimoniaux d’auteur, et même après la cession desdits droits, l’auteur jouit du droit de revendiquer la paternité de son œuvre et de s’opposer à toute déformation, mutilation ou autre modification de celle-ci ou à toute autre atteinte à la même œuvre, préjudiciables à son honneur ou à sa réputation.

L’auteur peut céder et transmettre tout ou partie de ses droits moraux, pour autant qu’il ne soit pas porté atteinte à son honneur ou à sa réputation.
Art. 12.

A l’égard de l’auteur, la cession et la transmission de ses droits patrimoniaux se prouvent par écrit et s’interprètent restrictivement en sa faveur.

La cession des droits patrimoniaux peut faire l’objet notamment d’une aliénation ou de licences.

Remuneration Schemes/ Compensation
Art. 13.

La cession des modes d’exploitation inconnus au jour du contrat n’est autorisée que si elle fait l’objet d’une rémunération particulière.

Protection of technological measures and rights management information
No provisions found.

Consequences of copyright infringement
Art. 72.ff: Actions civiles

Art. 72.

Les titulaires de droits d’auteur, de droits voisins et de droits sui generis sur des bases de données, ou toute autre partie intéressée, pourront, avec l’autorisation du président du tribunal d’arrondissement du lieu de la contrefaçon, obtenue sur requête, faire procéder par un ou plusieurs experts, que désignera ce magistrat, à la

description des objets prétendus contrefaisants ou des faits de la contrefaçon et des ustensiles qui ont directement servi à les accomplir.

Le président pourra, par la même ordonnance, faire défense au détenteur des objets contrefaisants de s’en dessaisir, permettre de constituer gardien ou ordonner de mettre lesdits objets sous scellés. Cette ordonnance sera signifiée par un huissier à ce commis.

S’il s’agit de faits qui donnent lieu à recette, le président pourra autoriser la saisie conservatoire des deniers par un huissier qu’il commettra.

Art. 80.

Les recettes et les objets confisqués pourront être alloués à la partie civile, à compte ou à concurrence du préjudice souffert.

Art. 82.ff: Sanctions pénales

Art. 82.

Toute atteinte méchante ou frauduleuse portée aux droits protégés au titre de la présente loi de l’auteur, des titulaires de droits voisins et des producteurs de bases de données constitue le délit de contrefaçon. Est coupable du même délit, quiconque, sciemment, vend, offre en vente, importe, exporte, fixe, reproduit,

communique, transmet par fil ou sans fil, met à la disposition du public et de manière générale, met ou remet en circulation, à titre onéreux ou gratuit, une œuvre, une prestation ou une base de données sans autorisation de l’auteur,

du titulaire des droits voisins ou du producteur de base de données.

Est ainsi notamment coupable de ce délit, quiconque, sciemment, met à la disposition du public des phonogrammes, vidéogrammes, CD-ROM, multimédias ou tous autres supports, programmes ou bases de données réalisés sans

l’autorisation des titulaires de droits d’auteur ou de droits voisins ou des producteurs de bases de données, ainsi que ceux qui reproduisent des œuvres, des prestations ou des bases de données protégées pour les numériser, les

mémoriser, les stocker, les distribuer, les injecter, et de façon générale, rendre possible leur accès par le public, ou leur communication au public.

Art. 84.

L’application méchante ou frauduleuse sur une œuvre ou une base de données protégée du nom d’un auteur ou d’un titulaire de droits voisins ou d’un droit sui generis du producteur de base de données ou de tout autre signe distinctif adopté par lui pour désigner son œuvre, sa prestation ou sa production sera punie d’un emprisonnement de 3 mois à 2 ans et d’une amende de 10.001 à 10 millions de francs ou de l’une de ces peines seulement. Il en est de même pour l’application méchante ou frauduleuse à l’occasion de l’exploitation de la prestation d’un titulaire de droits voisins ou d’un producteur de bases de données ou sur le support qui contient cette prestation du nom d’un titulaire de droits voisins ou d’un droit «sui generis» des producteurs de bases de données ou de tout autre signe distinctif

adopté par lui.

La confiscation des objets contrefaits sera prononcée dans tous les cas. Le juge pourra de même ordonner leur destruction.

Ceux qui, sciemment, vendent, offrent en vente, importent, exportent, fixent, reproduisent, communiquent, transmettent par fil ou sans fil, mettent à la disposition du public et de manière générale, mettent ou remettent en

circulation à titre onéreux ou gratuit, les objets ou prestations désignés au premier alinéa du présent article seront punis des mêmes peines.

ag) Netherlands

Netherlands

Copyright Act 1912, consolidated version of 20 July 1999, published in Staatsblad 1999, 303;

Neighbouring Rights Act 1993 (NRA 1993)

Protected Works

Categories of protected works
Art. 10.

1. For the purposes of this Act, literary, scientific or artistic works includes:

1° . books, pamphlets, newspapers, periodicals and all other writings;

2° . dramatic and dramatico-musical works;

3° . recitations;

4° . choreographic works and entertainments in dumb show;

5° . musical works, with or without words;

6° . drawings, paintings, works of architecture and sculpture, lithographs, engravings and the like;

7° . geographical maps;

8° . drafts, sketches and three-dimensional works relating to architecture, geography, topography or other sciences;

9° . photographic works;

10° . cinematographic works;

11° . works of applied art and industrial designs and models;

12° . computer programs and the preparatory material;

and generally any creation in the literary, scientific or artistic areas, whatever the mode or form of its expression. Computer programs do not fall within the category of works referred to in the first sentence sub 1° .

2. Reproductions of a literary, scientific or artistic work in a modified form, such as translations, arrangements of music, cinematographic and other adaptations and collections of different works shall be protected as separate works, without prejudice to the copyright in the original work.

Art. 11.

No copyright subsists in laws, decrees or ordinances issued by public authorities, or in judicial or administrative decisions.

Conditions for protection
Art. 1.

Copyright is the exclusive right of the author of a literary, scientific or artistic work or his successors in title to communicate that work to the public and to reproduce it, subject to the limitations laid down by law.

Art. 12.: Definition of communication to the public of a literary, scientific or artistic work

Art. 13.-14.: Definition of reproduction of a literary, scientific or artistic work

Art. 47.

1.This Act shall apply to all literary, scientific or artistic works published in the Netherlands for the first time or during the 30 days following first publication in another country, either before or after its entry into force, and to all such works not published, or not thus published, of which the authors are Dutch nationals.

Art. 47b.

1. This Act shall apply to the broadcasting by satellite of a work incorporated in a radio or television program if the act referred to in article 12, paragraph 7, takes place in the Netherlands.

2. This Act shall also apply to the broadcasting by satellite of a work incorporated in a radio or television program if (…).

Database protection
Database Act 1999

Computer Software
Art. 10.

1. For the purposes of this Act, literary, scientific or artistic works includes:

(…)

12° . computer programs and the preparatory material;.....

Art. 10. S. 1, S. 12°, Art. 15c S. 1.: Data carrier exception

Art. 45h.-45n.: Special provisions for computer programs

Scope/Form of Protection

Economic/Exploitation Rights

Exploitation rights


Right of reproduction
Art. 1., 13., 14.: Definition and scope of reproduction

Right of communication to the public and right of making available
Art 1., 12.: Definition and scope of communication to the public

Art. 17b.: Scope of communicating right by broadcasting

Art. 18.: Reproduction of permanently displayed works

Art. 19.-21.: Reproduction of portraits

Art. 45g.

Each author shall, unless otherwise agreed in writing, retain copyright in his contribution where the latter constitutes a work that can be separated from the cinematographic work. After the moment referred to in article 45c (completion of work), each author may, unless otherwise agreed in writing, communicate his contribution to the public and reproduce it separately, provided that he does not thereby prejudice the exploitation of the cinematographic work.

Distribution right
Art. 1., 12, S. 1., S. 2: Definition of distribution as part of communication to the public

Moral rights

Right of publication
The right of publication is not explicitly mentioned in Art. 25 where the other moral rights are listed. Rather it is considered in Dutch Jurisprudence as a very important interest (not a right) of the author which is to seriously balance against other interests in every case of publication. The basis for this balance is provided by Art. 6:162 of the Dutch Civil Code and is subject to interpretation by the Judiciary.

Recognition of authorship
Art. 25.

1. Even after assignment of his copyright, the author of a work has the following rights:

a. the right to oppose the communication to the public of the work without acknowledgement of his name or other indication as author, unless such opposition would be unreasonable;

b. the right to oppose the communication to the public of the work under a name other than his own, and any alteration in the name of the work or the indication of the author, in so far as it appears on or in the work or has been communicated to the public in connection with the work;

(…)

Art. 45e.

In addition to the rights referred to in article 25, paragraph 1, sub b, c and d, each author shall be entitled, in relation to a cinematographic work to:

a. have his name appear in the usual place in the work in question, together with his capacity or the nature of his contribution to the cinematographic work;

b. require that the part of the film referred to sub b is shown;

c. oppose to indication of his name in the cinematographic work, unless such objection would be unreasonable.

Distortion of the work
Art. 25.

1. Even after assignment of his copyright, the author of a work has the following rights:

(…)

c. the right to oppose any other alteration of the work, unless the nature of the alteration is such that opposition would be unreasonable;

d. the right to oppose any distortion, mutilation or other impairment of the work that could be prejudicial to the name or reputation of the author or to his dignity as such.

2. Upon the death of the author, the rights referred to in paragraph 1 shall belong, until the expiry of the copyright, to the person designated by the author in his last will and testament or in a codicil thereto.

3. The right referred to in paragraph 1, sub a, may be waived. The rights referred to sub b and c may be waived in so far as alterations to the work or its title are concerned.

4. If the author of the work has assigned his copyright, he shall continue to be entitled to make such alterations to the work as he may make in good faith in accordance with social custom. As long as copyright subsists, the same right shall belong to the person designated by the author in his last will and testament or in a codicil thereto, if it may reasonably be assumed that the author would have approved such alterations.

Duration of Protection
Art. 37.

1. Copyright shall expire 70 years after 1 January of the year following the year of the death of the author.

2. The duration of the copyright belonging jointly to two or more persons in their capacity as co-authors of a work shall be calculated from 1 January of the year following the year of the death of the last surviving co-author.

Art. 38

1. The copyright in a work of which the author has not been indicated or has not been indicated in such a way that his identity is beyond doubt shall expire 70 years after 1 January of the year following that in which the work was first lawfully communicated to the public.

2. The same shall apply to works of which a public institution, association, foundation or company is deemed the author, unless the natural person who created the work is indicated as the author on or in copies of the work which have been communicated to the public.

3. If the author discloses his identity prior to the end of the term referred to in paragraph 1, the duration of the copyright in the work concerned shall be calculated in accordance with the provisions of article 37.

Art. 39.

Copyright in works for which the duration of copyright is not calculated in accordance with article 37 and which have not been lawfully communicated to the public within 70 years from their creation shall expire.

Art. 40.

The copyright in a cinematographic work shall expire 70 years after 1 January of the year following the year of death of the last of the following persons to survive: the principal director, the author of the screenplay, the author of the dialogue and the composer of the music created for use in the work.

Art. 41.

For the purposes of article 38, where a work is published in volumes, parts, instalments, issues or episodes, each volume, part, instalment, issue or episode shall be deemed a separate work.

Art. 42.

Notwithstanding the provisions of this chapter, the term of copyright which has already expired in the country of origin of the work may not be invoked in the Netherlands. The first sentence shall not apply to works whose author is a national of a Member State of the European Union or a State party to the Agreement on the European Economic Area of May 1992.

Exceptions and limitations

Educational and scientific purposes
Art. 12.: Definition of communication to the public:

S. 5: A recitation, performance or presentation which is exclusively for the purposes of education provided on behalf of the public authorities or a non-profit-making legal person, in so far as such a recitation, performance or presentation forms part of the school work plan or curriculum where applicable, or which exclusively serves a scientific purpose, shall not be deemed public.

Art. 15.

1. Quotations in an announcement, criticism, polemic or scientific treatise shall not be deemed an infringement of copyright in a literary, scientific or artistic work where:

1° . the work from which the quotation is taken has been lawfully communicated to the public;

2° . the quotation is in conformity with that which may be reasonably accepted in accordance with social custom and the number and length of the quoted passages are justified by the purpose to be achieved;

3° . the provisions of article 25 have been taken into account;

4° . the source is clearly indicated, together with the indication of the author if it appears in the source.

2. In the case of a short work or a work as referred to in article 10, paragraph 1, sub 6° ., 9° . or 11° ., the entire work may be reproduced for the purpose and under the conditions stated in paragraph 1, if done in such a way that the reproduction differs appreciably in size or process of manufacture from the original work.

3. For the purposes of this article quotations includes quotations from articles that have appeared in daily or weekly newspapers, weeklies or other periodicals in the form of press reviews.

4. The provisions of this article shall also apply to quotations in a language other than the original.

5. We reserve the right to determine, by order in council, what is to be understood in paragraph 1 sub 2° . by ‘reasonably accepted in accordance with social custom’.

Art. 16.

1. The following shall not be deemed an infringement of copyright in a literary, scientific or artistic work:

(…)

b. communication to the public of parts of works by broadcasting a radio or television program made to serve as an illustration for teaching purposes, provided:

1° . the work from which is taken over has been lawfully communicated to the public;

2° . the communication to the public is in conformity with that which may be reasonably accepted in accordance with social custom;

3° . the provisions of article 25 have been taken into account;

4° . the source is clearly indicated, together with the indication of the author if it appears in the source; and

5° . an equitable remuneration be paid to the author or his successors in title.

Art. 16b.

1. It shall not be deemed an infringement of the copyright in a literary, scientific or artistic work to reproduce it in a limited number of copies for the sole purpose of private practice, study or use of the person who makes the copies or orders the copies to be made exclusively for himself.

(…)

Art. 17.

1. Without prejudice to the provisions of the preceding article, it shall not be deemed an infringement of the copyright in the works referred to in article 10, paragraph 1, sub 1° , to reproduce, on behalf of an enterprise, organization or other establishment, individual articles, reports or other texts which have appeared in a daily or weekly newspaper or weekly or other periodical, or short passages from books, pamphlets or other writings, in so far as they are scientific works, provided the reproduction is limited to the number of copies which the enterprise, organization or establishment may reasonably need. Copies may only be given to persons employed by the enterprise, organization or establishment.

(…)

Art. 2. 4. NRA 1993: no lending remuneration for performers by educational and research establishments;

Art. 2. 8. NRA 1993: no performance if performed for educational purposes

Art. 6.4. NRA 1993: no lending remuneration for phonogram producers by educational and research establishments;

Art. 7a.4. NRA 1993: no lending remuneration for film fixations producers by educational and research establishments;

Art. 8.4. NRA 1993: no lending remuneration for broadcasting organizations by educational and research establishments;

Art. 10. a., d. NRA 1993: No copyright infringement by private study, quotations in scientific treatises etc...

Art. 11. NRA 1993: no infringement for teaching purposes

Scope of exceptions


Libraries and archives
Art. 15c.

1. The lending as referred to in article 12, paragraph 1, sub 3° ., of the whole or part of a work or a reproduction thereof brought into circulation by or with the consent of the rightholder shall not be deemed an infringement of copyright, provided the person doing or arranging the lending pays an equitable remuneration....

2. Educational establishments and research institutes, the libraries attached to them, and the Koninklijke Bibliotheek are exempt from payment of a lending remuneration as referred to in paragraph 1.

3. Libraries funded by the Libraries for the Blind and Visually Impaired Fund are exempt from payment of a remuneration as referred to in paragraph 1 in respect of items lent to blind and visually impaired persons registered with the libraries in question...

Art. 2. 5. NRA 1993: no lending remuneration for performers by Libraries funded by the Libraries for the Blind and Visually Impaired Fund

Art. 6. 5.:NRA 1993: no lending remuneration for phonogram producers by Libraries funded by the Libraries for the Blind and Visually Impaired Fund

Art. 7a. 5.:NRA 1993: no lending remuneration for film fixations producers by Libraries funded by the Libraries for the Blind and Visually Impaired Fund

Art. 8. 5.:NRA 1993: no lending remuneration for broadcasting organizations by Libraries funded by the Libraries for the Blind and Visually Impaired Fund

Acknowledgement of source
Art. 15b. S. 2: even if communicated by public authorities

Other exceptions
Art. 15.-15a: news, short quotations

Private use
Art. 16b.

1. It shall not be deemed an infringement of the copyright in a literary, scientific or artistic work to reproduce it in a limited number of copies for the sole purpose of private practice, study or use of the person who makes the copies or orders the copies to be made exclusively for himself.

Art. 10 NRA 1993:

The acts referred to in articles 2, 6, 7a and 8 do not constitute an infringement of the rights referred to in those articles, if they are carried out for the purpose of:

a. private practice, study or use by a person who records or reproduces a few copies; article 16b, paragraph 5, and articles 16c up to and included 16g of the Copyright Act 1912 shall apply mutatis mutandis

How to acquire rights if necessary?

Right-holder

Authorship
Art. 1.

Copyright is the exclusive right of the author of a literary, scientific or artistic work (…)

Art. 4.

1. Unless there is proof to the contrary, the person who is named as author in or on the work or, where there is no such indication, the person who, when the work is communicated to the public, is named as the author by the party who communicates the work to the public, shall be deemed the author of the work.

2. If the author is not named, the person who delivers a recitation which has not appeared in print shall be deemed the author thereof, unless there is proof to the contrary.

Art. 8.

A public institution, association, foundation or company which communicates a work to the public as its own, without naming any natural person as the author thereof, shall be regarded as the author of that work, unless it is proved that the communication to the public in such manner was unlawful.

Art. 9.

If a work appearing in print does not indicate the name of the author or does not indicate his true name, the person indicated in that work as the publisher or, where there is no such indication, the person whose name appears as the printer thereof may, on behalf of the copyright owner, exercise the copyright in the work against third parties.

Art. 45a

(…)

2. Without prejudice to the provisions of articles 7 and 8, the natural persons who have made a contribution of a creative nature to the making of a cinematographic work shall be considered the authors of said work

Right-holder after the expiry of copyright protection term
Art. 45 .

1. Any person who, after the expiry of the term of copyright protection, for the first time lawfully communicates to the public a previously unpublished work shall enjoy the exclusive right referred to in article 1.

2. The right referred to in paragraph 1 shall expire 25 years after 1 January of the year following that in which the work concerned was lawfully communicated to the public for the first time.

3. The provisions of paragraphs 1 and 2 shall also apply to previously unpublished works which have never been protected by copyright, the author of which died more than 70 years ago.

Joint authors/ compound works/ authors in employment
Art. 5.

1. If a literary, scientific or artistic work consists of separate works by two or more persons, the person under whose guidance and supervision the work as a whole has been made or, if there is no such person, the compiler of the various works, shall be deemed the author of the whole work, without prejudice to the copyright in each of the works separately.

2. Where a separate work in which copyright subsists is incorporated in a whole work, the reproduction or communication to the public of each separate work by any person other than the author thereof or his successor in title shall be deemed an infringement of the copyright in the whole work.

3. Where such a separate work has not previously been communicated to the public, the reproduction or communication to the public of that separate work by the author thereof or his successors in title without mention of the whole work of which it is a part, shall be deemed an infringement of the copyright in the whole work, unless otherwise agreed between the parties.

Art. 6.

If a work has been made according to the draft and under the guidance and supervision of another person, that person shall be deemed the author of the work.

Art. 7.

Where labour carried out by an employee consists in the making of certain literary, scientific or artistic works, the employer shall be deemed the author thereof, unless otherwise agreed between the parties.

Art. 26.

Where the copyright in a work belongs jointly to two or more persons, it may be enforced by any one of them, unless otherwise agreed.

Collecting Societies
Art. 26a.

1. The right to authorise the simultaneous, unaltered and unabridged broadcasting by a closed-circuit system, as referred to in article 1 sub g of the Wet op de Telecommunicatievoorzieningen, of a work incorporated in a radio or television program may be exercised exclusively by legal persons whose aim in accordance with their bylaws is to protect the interests of rightholders through the exercise of the right belonging to them as referred to above.

(…)

Art. 30a.: commercial agents in matters of copyright in musical works

Contract Law/Licenses

Transfer of rights
Art. 2.

1. Copyright passes by succession and is assignable wholly or in part.

2. The delivery required by whole or partial assignment shall be effected by means of a deed of assignment. The assignment shall comprise only such rights as are recorded in the deed or necessarily derive from the nature or purpose of the title.

3. The copyright belonging to the author of a work and, after his death, to the person having acquired any unpublished work as successor or legatee of the author, shall not be liable to seizure.

Waiver of moral rights

Art. 25.

1. Even after assignment of his copyright, the author of a work has the following rights:

a. the right to oppose the communication to the public of the work without acknowledgement of his name or other indication as author, unless such opposition would be unreasonable;

b. the right to oppose the communication to the public of the work under a name other than his own, and any alteration in the name of the work or the indication of the author, in so far as it appears on or in the work or has been communicated to the public in connection with the work;

c. the right to oppose any other alteration of the work, unless the nature of the alteration is such that opposition would be unreasonable;

d. the right to oppose any distortion, mutilation or other impairment of the work that could be prejudicial to the name or reputation of the author or to his dignity as such.

2. (…)

3. The right referred to in paragraph 1, sub a, may be waived. The rights referred to sub b and c may be waived in so far as alterations to the work or its title are concerned

Remuneration Schemes/ compensation
Art. 12a.

1. If the author assigns the rental right referred to in article 12, paragraph 1, sub 3° ., in respect of a literary, scientific or artistic work fixed on a phonogram to the producer thereof, the latter is indebted an equitable remuneration to the author for the rental.

2. The right to an equitable remuneration as referred to in paragraph 1 may not be waived.

Art. 15c.-15g.: remuneration for lending

Protection of technological measures and rights management information


Consequences of copyright infringement
Under Article 27 of the Dutch Copyright Act, the author or his successor has the right to bring an action for damages against a persons who infringe copyright, notwithstanding the assignment of his copyright. He is also entitled to demand the profits originating from an infringement and to render account therefor (Article 27a (1).

A licensee is entitled to compensation for the damage he has suffered or to a proportionate share of the profits to be surrendered by the defendant. However a licensee may only file such a claim, if he has obtained the authority to do so from the author or his successor in title(Article 27a(2)).

Moreover, the rightholder is entitled to demand any goods that are not filed in the public records and which have been communicated to the public in violation of copyright or are unauthorised reproductions, or to apply for them to be destroyed or rendered useless(Article 28 (1,3)). He is also entitled to obtain money that has been obtained by or as a result of an infringement of copyright (Article 28 (2)). In addition, the rightholder has the right to apply for the destruction or rendering unusable of goods which have been used to effect an infringement of copyright (Article 28 (3)). The handing over can be ordered conditional on payment by the plaintiff of a compensation (Article 28(5)).

In the case of immovable property, ships or aircraft which infringe copyright, the rightholder can demand alterations which are necessary to end the infringement  (Article 28 (7)). A licensee has the aforementioned rights in so far as their purpose is to protect the rights he is entitled to exercise, unless otherwise agreed (Article 28(7)).

Criminal liability is regulated in Article 31pp. According to Article 31 a person who intentionally infringes another person’s copyright is liable to a term of imprisonment of not more than six months or a fine. Also the intentional public offer, possession for the purpose of distribution/ reproduction, keeping for profit of an object infringing another personas copyright is liable to imprisonment up to 6 months or a fine( Article 31a). If the latter criminal offences are committed as a personas profession or business, this person is liable to a term of imprisonment up to four years or a higher fine( Article 31b). Moreover, the offer for public distribution/ possession for the purpose of reproduction/ keeping for profit of an object is punishable with a fine, if the person had reasonable grounds that the object contains a copyright infringing work (Article 32).Also the intentional offering/dealing/ keeping for profit of means designed exclusively to facilitate the removal or overriding of a technical device for the protection of a work is punishable with imprisonment up to six months or a fine Article 32a). Also the intentional unlawful alterations of a work is punishable with imprisonment up to six months or a fine.  (Article 33). In addition, the Dutch copyright constitutes several lesser offences in regards to the public exhibition of portraits (Article 35), to the acting as a commercial agent without having state permission (Article 35a) and to the deceiption of an commercial agent and legal persons concerned with the determining of amounts due (Articles 35b, 35c and 35d).

ah) Portugal

Portugal

Code of Copyright and Related Rights

(No. 45/85 of September 17, 1985, as last amended by Law No. 114/91 of September 3, 1991)

Protected Works

Categories of protected works
Original works

Article 2.

(1) Intellectual works in the literary, scientific and artistic fields, whatever their type, form of expression, merits, mode of communication or objective, include, in particular:

(a) books, pamphlets, magazines, newspapers and other writings;

(b) lectures, lessons, addresses and sermons;

(c) dramatic and dramatico-musical works and their production;

(d) works of choreography or mime which are expressed in written or any other form;

(e) musical compositions, with or without words;

(f) cinematographic, television, phonographic, video and radiophonic works;

(g) works of drawing, tapestry, painting, sculpture, pottery, glazed tiles, engraving, lithography and architecture;

(h) photographic works and works produced by processes analogous to photography;

(i) works of applied art, industrial designs, and works of design that constitute artistic creations, whether or not protected as industrial property;

(j) illustrations and geographical maps;

(1) plans, sketches and three-dimensional works concerning architecture, town planning, geography or other sciences;

(m) emblems or slogans, even if used for advertising, provided that they show originality;

(n) parodies and other literary or musical compositions, even if inspired by the theme or subject of another work.

(2) Subsequent editions of a work, even though they are corrected, enlarged, revised, or their titles or format are changed, shall not constitute works distinct from the original work, nor shall reproductions of works of art, even though their dimensions may have been changed.

Works deemed to be original

Article 3.

(1) The following shall be deemed to be original works:

(a) translations, arrangements, instrumentation, dramatization, cinematographic and other transformations of a work, even if it has not been the subject of protection;

(b) summaries and collections of works, whether protected or not, such as selections, encyclopaedias and anthologies which, by reason of the selection or arrangement of their contents, constitute intellectual creations;

(c) systematic or annotated collections of texts of conventions, laws, regulations, decrees, administrative or legal decisions, or decisions by any body or authority of the State or administration.

(2) The protection granted to these works shall not prejudice the rights recognized to the authors of the corresponding original work.

Titles of works

Article 4.

(1) The protection granted to a work shall extend to its title, whether or not it is registered, provided that it is original and that it cannot be confused with the title of any other work of the same nature by another author which has previously been disclosed or published.

(...) [list of certain exceptions]

Conditions for protection
Article 1.

(1) Works shall mean intellectual creations in the literary, scientific and artistic fields, in whatever form, and as such they shall be protected under the present Code, as shall the rights of their authors.

(2) Ideas, processes, systems, operational methods, concepts, principles or discoveries alone and as such may not be protected under the present Code.

(3) For the purposes of the present Code, a work shall be independent of its disclosure, publication, use or exploitation.

Protection requires originality

Recognition of copyright

Article 12.

Copyright shall be recognized independently of registration, filing, or any other formality.

Special provisions in Articles 213 ff: Unpublished titles and transfer and modification of copyright requires registration.

Database protection
Copyright protection:

Article 3.

(1) The following shall be deemed to be original works:

(...)

(b) summaries and collections of works, whether protected or not, such as selections, encyclopaedias and anthologies which, by reason of the selection or arrangement of their contents, constitute intellectual creations;

(...)

[Remark: Portugal has created a sui generis protection with the Database Directive implementation Decree Law 122/2000 which was unavailable in English]

Computer Software
The Directive has been implemented by Decreto-Lei No. 122/2000, 4 July 2000

Scope/Form of Protection

Economic/Exploitation Rights

Right of reproduction
Article 9.

(1) Copyright shall include economic rights and personal rights, termed moral rights.

(2) In the exercise of economic rights, the author shall have the exclusive right to dispose of his work, to exploit it and to use it, or to authorize its total or partial exploitation or use by a third party.

(...)

Article 67.

(1) An author shall have the exclusive right to enjoy and use his work, either in whole or in part, including, in particular, the right to disclose, publish and exploit it economically in any direct or indirect form within the limitations of the law.

(2) From the economic point of view, the guarantee of the pecuniary benefits resulting from such exploitation shall constitute the basic objective of legal protection.

Forms of use

Article 68.

(1) Exploitation and, in general, use of the work, can be implemented, according to its type and nature, in any form whether currently known or not.

(2) The author shall, inter alia, have the exclusive right to carry out or to authorize the following, either by himself or by his representatives:

(a) publication, either by printing or by any other method of graphic reproduction;

(b) performance, recitation, execution, exhibition or display to the public;

(...)

(g) translation, adaptation, arrangement, instrumentation or any other transformation of the work;

(h) use in another work;

(i) total or partial reproduction by any means;

(3) The owner of the copyright shall have the exclusive right to decide freely upon the procedures and conditions of the work’s use and exploitation.

(4) The various forms of the work’s use shall be independent one from another and adoption of one of them by the author or the person entitled shall not prejudice the adoption of the remaining forms by the author or by third parties.

Right of communication to the public and right of making available
See above, Art. 68 (2) (b)

Distribution right


Moral rights

Right of publication
Article 9.

(1) Copyright shall include economic rights and personal rights, termed moral rights.

(2) [economic rights]

(3) Independently of economic rights, and even after their transfer or lapse, the author shall enjoy moral rights in his work, in particular the right to claim authorship and to ensure its authenticity and integrity.

Article 56.

(1) Independently of rights of an economic nature, and even if they have been assigned or transferred for payment, the author shall enjoy for his lifetime the right to claim authorship of his work and to ensure its authenticity and integrity by opposing the destruction, mutilation, distortion or other modification thereof and, in general, opposing any act which denatures the work and is liable to be prejudicial to his honor and reputation.

(2) This right shall be perpetual, inalienable and imprescriptible and shall continue after the death of the author in accordance with the provisions of the following Article.

Exercise

Article 57.

(1) Upon the death of the author, provided that the work does not fall within the public domain, the exercise of these rights shall belong to his successors.

(2) The State shall be responsible for the defence of the authenticity and integrity of works within the public domain and this right shall be exercised by the Ministry of Culture.

(...)

Right of withdrawal

Article 62.

The author of a disclosed or published work may at any time withdraw it from circulation and may terminate its use in any form, provided that he has justifiable moral reasons, but he shall compensate the interested parties for the prejudice caused.

Recognition of authorship
See above, Art. 9 (3) and Art. 56

Distortion of the work
See above, Art. 9 (3) and Art. 56

Modification of works

Article 59.

(1) Modification of works without the author’s consent shall not be permitted, even where use of the work without such consent is lawful.

(2) In the case of anthologies to be used for educational purposes, the necessary modifications may be made provided that the author does not object to them according to the provisions of the following paragraph.

(...)

Duration of Protection
Article 31.

In the absence of any special provision, copyright shall lapse 50 years after the death of the creator of the work, even in the case of works disclosed or published posthumously.

Special provisions in Art. 32 ff concerning duration of protection for collective works, joint authorship and specific types of works.

Article 39.

A work shall fall into the public domain upon expiry of the periods of protection of copyright referred to in Articles 31 et seq. of the present Code.

Exceptions and limitations

Educational and scientific purposes
Article 75.

The following uses of a work without the consent of the author shall be lawful:

(...)

(d) partial or total reproduction by photography or by an analogous process of a work that has previously been made available to the public, provided that such reproduction is carried out by a public library, a non-commercial documentation centre or a scientific institution, and that such reproduction and the corresponding number of copies are not for public use and are limited to the requirements of such institutions’ activities;

(e) partial reproduction by the processes referred to in the preceding subparagraph, by educational establishments, provided that such reproduction and the number of copies made are for use exclusively for educational purposes in such establishments and that their use is not profit-making;

(f) inclusion of quotations or summaries from another author’s work, whatever their type or nature, in support of one’s own opinions or for purposes of criticism, discussion or teaching;

(g) inclusion of short excerpts or parts of another author’s work in works used for teaching;

(...)

Article 81.

The following reproduction shall be permitted:

(a) one copy, for purposes of exclusively scientific or humanitarian interest, of works not commercially available or impossible to obtain, for the period necessary for their use;

(...)

Scope of exceptions
Article 76.

(1) The free use referred to in the preceding Article shall be subject to:

(a) mention, wherever possible, of the name of the author and of the publisher, of the title of the work and other elements enabling it to be identified;

(b) in the case referred to in subparagraph (d) of the preceding Article, equitable remuneration to be paid to the author and to the publisher by the body that has carried out the reproduction(scientific institutions);

(c) in the case referred to in subparagraph (g) of the preceding Article, remuneration to be paid to the author and to the publisher.

(2) In respect of subparagraphs (a), (e), (f) and (g) of the preceding Article, the works reproduced or quoted shall not be liable to confusion with the works in which they are being used and the reproduction or quotation s hall not be so extensive that they prejudice interest in such works.

Comments, annotations and discussions

Article 77.

(1) Reproduction of another author’s work without his permission under the pretext of commenting on or annotating it shall not be permitted. Comments or annotations may be published separately with references to chapters, paragraphs or pages in the other author’s work.

(2) (...)

Compensation for the reproduction or recording of works

Article 82.

(1) The public selling price of any mechanical, chemical, electric, electronic or other apparatus enabling works to be fixed and reproduced or of any physical medium for fixations and reproductions obtained by any such method, shall include a sum to be paid to the authors, performers, publishers and producers of phonograms and videograms.

(2) The amount of the sum referred to in the preceding paragraph, its collection and distribution shall be defined by legislative decree.

Libraries and archives
See above, Art. 75 (d)

Acknowledgement of source
Article 76.

(1) The free use referred to in the preceding Article shall be subject to:

(a) mention, wherever possible, of the name of the author and of the publisher, of the title of the work and other elements enabling it to be identified;

(…)

Private use
Other uses

Article 81.

The following reproduction shall be permitted:

(…)

(b) for exclusive private use, provided that it does not harm normal exploitation of the work nor cause unjustified prejudice to the author’s legitimate interests, and that the reproduction is not used for any purposes of public communication or commercialization whatsoever.

How to acquire rights if necessary?

Right-holder

Authorship
Ownership

Article 11.

Unless otherwise specified, copyright shall belong to the intellectual creator of the work.

Subsidized works

Article 13.

Any person who has in any way either totally or partially subsidized or financed the preparation, conclusion, disclosure, or publication of a work shall not thereby obtain any of the powers derived from the copyright, unless there is written agreement to

the contrary.

Authorship of works

Article 27.

(1) Unless otherwise provided, the intellectual creator of the works shall be the author.

(2) The author shall be deemed to be the person whose name is indicated in the work as being such, in conformity with customary usage, or who is in any way declared or communicated to the public as the author.

(3) Unless otherwise provided, reference to the author shall extend to his successor and to the transferee of the relevant rights.

Works by anonymous authors

Article 30.

(1) Any person who discloses or publishes a work with the consent of the author using a name which does not reveal the author’s identity or anonymously shall be deemed to be the author’s representative and shall be responsible for defending the relevant rights against third parties, unless the author has specified otherwise.

(2) The author may at any time reveal his identity and authorship of his work and thereafter the powers of representation referred to in the preceding paragraph shall cease.

Joint authors/ compound works/ authors in employment
Article 14.

(1) Without prejudice to the provisions of Article 174, (special provision on journalistic work on behalf of third parties) ownership of copyright in a work carried out on commission or on behalf of another person, either in fulfilment of official duties or under an employment contract, shall be determined in accordance with the relevant agreement.

(2) In the absence of any agreement, it shall be deemed that ownership of copyright in a work carried out on behalf of another person belongs to the intellectual creator.

(3) Where the name of the creator is not mentioned in the work or is not shown in the customary place, it shall be deemed that the copyright remains the property of the person or entity on whose behalf the work is carried out.

(4) Where ownership of the economic rights belongs to the person on whose behalf the work was carried out, the intellectual creator shall be entitled to special remuneration, in addition to the agreed remuneration and whether or not the work is disclosed or published, in the following cases.

(a) when the intellectual creation has been carried out with all due care but clearly goes beyond the responsibility or task entrusted;

(b) when benefits or uses not foreseen in the agreement on remuneration arise.

Works of joint authorship

[Definition of Joint authorship/collective work in Art. 16]

Article 17.

(1) Copyright in a work of joint authorship as a whole shall belong to all those who collaborated therein and the joint exercise of this right shall be subject to the regulations governing joint ownership.

(2) Unless otherwise stipulated, and always in writing, the indivisible parts belonging to the coauthors of the work shall be deemed to be of equal value.

(3) Where a work of joint authorship is disclosed or published solely in the name of one or several of the authors, in the absence of any explicit indication by the remaining authors in some part of the work, it shall be presumed that the authors not mentioned have assigned their rights to the author or authors in whose name the work has been disclosed or published.

(4) Any person who has simply helped the author to produce, disclose or publish the work in any way shall not be deemed to be a co-author and consequently shall not participate in the copyright.

Individual rights of authors of a work of joint authorship

Article 18.

(1) Any of the authors may request the disclosure, publication, exploitation or modification of the work of joint authorship; any disagreements shall be settled according to the principles of good faith.

(2) Without prejudice to exploitation in common of the work of joint authorship, any of the authors may individually exercise his rights related to his individual contribution provided that the latter can be distinguished.

Collective works

Article 19.

(1) Copyright in a collective work shall belong to the single or collective entity that has organized and directed its creation and in whose name the work has been disclosed or published.

(2) Where it is possible to distinguish the individual contributions of some or all of the authors in a collective work, the provisions on individual contributions to works of joint authorship cited above shall apply.

(3) Newspapers and other periodicals shall be deemed to be collective works and copyright therein shall belong to the respective enterprises.

Composite works

Article 20.

(1) A work incorporating all or part of a pre-existing work with the consent, but without the collaboration, of its author shall be deemed to be a composite work.

(2) The rights pertaining to a composite work shall belong exclusively to its author, without prejudice to the rights of the author of the pre-existing work.

Employment:

Decreto-Lei No. 252/94, 20 October 1994 Article 3 (3) => Employer is owner of all rights in a computer program created by an employee in the course of employment

Decreto-Lei No. 122/2000, 4 July 2000, Artiche 5 (3)=> Employer is owner of all rights in a database created by an employee in the course of employment

Article 165.

(…)

(2) Where a photograph has been made under an employment contract or on commission, the right referred to in this Article shall be deemed to belong to the employer or the commissioner.

Collecting Societies
Article 72.

Powers related to the administration of copyright may be exercised by the owner of the copyright himself or through his duly authorized representative.
Authors’ representatives

Article 73.

(1) The national and foreign associations and bodies set up to administer copyright shall carry out that function as the representatives of the respective owners of copyright by reason of the fact that such owners are associates or members or are registered as beneficiaries of the services concerned.

(2) The associations and bodies referred to in paragraph (1) shall be entitled to institute civil or criminal proceedings to defend the legitimate interests and rights, with regard to copyright, of those they represent, notwithstanding any action by an expressly appointed representative of the parties concerned.

Register of representatives

Article 74.

(1) Exercise of the representation referred to in the preceding Article, whether as the result of specific appointment or of one of the capacities referred to in that Article, shall be subject to registration with the Directorate General of Entertainments and Copyright.

(…)

[followed by detailed provisions concerning the procedure]

Contract Law/Licenses

Transfer of rights
Article 40.

The original owner of the copyright, as well as his successors or transferees, may:

(a) authorize use of the work by a third party;

(b) transfer or assign all or part of the economic content of the work’s copyright.

Article 41.

(1) Simple authorization granted to a third party to disclose, publish, use or exploit a work in any way shall not imply transfer of copyright in the work.

(2) The authorization referred to in the preceding paragraph shall only be granted in writing and shall be considered nonexclusive and subject to payment.

(3) The written authorization must show specifically the authorized form of disclosure, publication and use, as well as the relevant conditions governing duration, place and remuneration.

Limitations of transfer and assignment

Article 42.

Powers granted for the guardianship of moral rights and other rights excluded by the law may not be the subject of either voluntary or compulsory transfer or assignment.

Partial transfer or assignment

Article 43.

(1) The sole object of partial transfer or assignment shall be the forms of use designated in the relevant agreement.

(2) Under penalty of nullity, contracts whose object is the partial transfer or assignment of copyright shall consist of a written document bearing signatures witnessed by a notary.

(3) The transfer deed shall show the rights that are the subject of the provisions and conditions for their exercise, namely, the duration and place of exercise and, where payment is involved, the amount of the remuneration.

(4) Where the transfer or assignment is temporary and no duration has been laid down, it shall be considered that the maximum duration shall be 25 years in general and 10 years in the case of works of photography or applied art.

(5) The exclusive right granted may lapse after a period of seven years if the work has not been used.

Total transfer

Article 44.

Under penalty of nullity, the total and permanent transfer of the economic content of copyright may only be effected by public deed identifying the work and indicating the relevant remuneration.

Article 45.

(1) Copyright may be the subject of legal or voluntary usufruct.

(2) Unless otherwise specified, the usufructuary may only use the work subject of usufruct for any purpose involving its transformation or modification with the authorization of the owner of the copyright.

Advance payment of copyright

Article 48.

(1) Transfer or assignment of copyright in future works may only apply to works to be produced by the author within a maximum period of 10 years.

(2) Where a contract concerns works produced over a longer period, its effects shall be limited to the period mentioned in the preceding paragraph and the remuneration provided for shall be reduced accordingly.

(3) Any contract providing for transfer or assignment of future works without any time limit shall be null and void.

Waiver of moral rights

Article 56.

(…)

(2) This right shall be perpetual, inalienable and imprescriptible (…)

Remuneration Schemes/ compensation
Additional compensation

Article 49.

(1) Where the intellectual creator or his successors in title, having transferred or assigned their right to exploit their work financially, suffer grave economic prejudice as a result of evident disproportion between their revenue and the profits earned by the beneficiary of the rights, they may claim additional compensation to be reflected in the results of the exploitation.

(2) In the absence of agreement, the additional compensation referred to in the preceding paragraph shall be fixed taking into account the normal results of exploitation of all the author’s similar works.

(3) Where the payment for transfer or assignment of copyright is fixed in the form of participation in the income derived by the beneficiary from exploitation, the right to additional compensation shall only apply where the percentage established is evidently lower than that customarily paid in transactions of the same nature.

(4) The right to compensation shall lapse if it is not exercised within a period of two years from the date of becoming aware of the grave economic prejudice suffered.

Protection of technological measures and rights management information
Not yet addressed

Consequences of copyright infringement
There is no general claim for damages due to the infringement of copyright or related rights. This area is regulated by general Portuguese civil law. However, under Article 209 of the Portuguese Code of Copyright and Related Rights the author is entitled to the immediate suspension of any performance, recitation, presentation or any other form of exhibition of the protected work that is being carried out without his due authorisation and he may also request the attachment of all the receipts.

There is only one special civil claim under the Act. Under Article 210, the author is entitled to compensation for damages and to the cessation of the use, if a literary or artistic name or of any other form of identification of the author is unlawfully used. When calculating the compensation, the amount of the receipts derived from the unlawful performance or performances will be taken into account (Article 211).

Criminal liability is regulated in the Articles 195 pp. Article 195 constitutes the offence of illegal exercise of rights. Any person, who uses unlawfully a work or performance for exploitation, is guilty of this offence. Article 196 constitutes the offence of infringement, which applies if a person unlawfully represents a performance as his own creation. According to Article 197, the latter offences are punishable with imprisonment up to three years and a fine of between 150 and 250 days. In the event of a repeated offence, the punishment is doubled and there is no opportunity of a suspended sentence. The same liability arises in the event of the infringement of moral rights (Article 198) or in the event of the distribution of unlawfully appropriated works (Article 199).

ai) Spain

Spain

Copyright Law, Consolidated Text of the Law of Intellectual Property, 06/03/1998

(as amended in 2000 without any relevant modification for our task)

Protected Works

Categories of protected works
Art. 10.— (1) The subject matter of intellectual property shall be all original literary, artistic or scientific creations expressed in any manner or medium, whether tangible or intangible, that is known at present or may be invented in the future, including the following:

(a) books, pamphlets, printed matter, correspondence, writings, speeches and addresses, lectures, court pleadings, academic treatises and any other works of the same nature

(…)

(g) graphs, maps and figures relating to topography, geography and science in general

(…)

(i) computer programs

(…)

[and various other categories not relevant for our task]

Art.11.

The following shall also be the subject of intellectual property, without prejudice to the copyright in the original work

1 translations and adaptations

2 revisions, updated editions and annotations

3 compendia, summaries and extracts

5 all kinds of transformation of a literary, artistic or scientific work

Conditions for protection
Art 10.— (1) The subject matter of intellectual property shall be all original literary, artistic or scientific creations expressed in any manner or medium, whether tangible or intangible, that is known at present or may be invented in the future, including the following:

(...)

(2) The title of a work shall be protected as part of the work when it is original

Database protection
Copyright protection of databases:

Art. 12.— (1) Intellectual property shall likewise subsist, as provided in Book I of this Law, in collections of the works of others, or of data or other independent elements, such as anthologies and databases, which, by reason of the selection or arrangement of their contents, constitute intellectual creations, without prejudice to any rights that might subsist in the said contents.

The protection accorded to such collections under this Article shall relate solely to their structure, meaning the form of expression of the selection or arrangement of their contents, but shall not extend to those contents.

(2) For the purposes of this Law and without prejudice to the provisions of the foregoing paragraph, collections of works, data or other independent elements systematically or methodically arranged and individually accessible by electronic or other means shall be considered databases.

(3) The protection accorded to databases under this Article shall not apply to the computer programs used for the making or operation of electronically-accessible databases.

Exceptions to copyright protection of databases:

34.—(1) The legitimate user of a database protected under Article 12 of this Law, or copies thereof, may, without authorization from the author of the database, engage in whatever acts may be necessary for access to be had to the contents of the database and for its normal use by the user himself, even where they are subject to an exclusive right of the author.

Insofar as the lawful user is authorized to use only a part of the database, this provision shall be applicable only to that part.

(2) Without prejudice to the provisions of Article 31, authorization from the author of a database that is protected under Article 12 of this Law and has been disclosed is not necessary.

(...)

(b) where the use is made for the purposes of illustration in teaching or scientific research, provided that it is made to the extent justified by the non-commercial purpose pursued, and that in all cases the source is mentioned

Sui generis protection of databases: Book II Title VIII (Articles 133 ff)

Art. 133.—(1) Sui generis rights in a database protect the substantial investment, assessed either qualitatively or quantitatively, made by its manufacturer in the form of finance, time, effort or energy or other means of similar nature expended in either the obtaining, the verification or the presentation of its contents.

By virtue of the rights referred to in the foregoing Article, the manufacturer of a database, defined in Article 12 (2) of this revised text of the Intellectual Property Law, may prohibit the extraction and/or re-utilization of all or a substantial part of the contents thereof, evaluated qualitatively or quantitatively, provided that the obtaining, verification or presentation of the said contents represents a substantial investment in terms of quantity or quality.

Those rights may be transferred, assigned or licensed by contract.

(2) Notwithstanding the provisions of the second paragraph of paragraph (1) above, the repeated or systematic extraction and/or re-utilization of insubstantial parts of the contents of a database implying acts that conflict with a normal exploitation of that database or unreasonably prejudice the legitimate interests of the maker of the database shall not be permitted.

Exceptions to Sui Generis Rights

Art. 135.—(1) The lawful user of a database, regardless of the form in which the database has been made available to the public, may, without authorization from the maker, extract and/or re-utilize a substantial part of the contents thereof in the following cases:

(...)

b) extraction for the purposes of illustration for teaching or scientific research, to the extent justified by the non-commercial objective to be achieved and provided that the source is mentioned.

(2) The provisions of the foregoing paragraph may not be so interpreted that they could be applied in a manner capable of unreasonably prejudicing the legitimate interests of the owner of the rights or adversely affecting the normal exploitation of the protected subject matter.

Art. 136.—Term of sui generis protection: 15 years [new term of protection starts again in case of ‘any substantial change’, see article 136 subsection 3]

Computer Software
Book I Title VII Computer Programs (Articles 95 ff)

Art. 96.—(1) For the purposes of this Law, ‘computer program’ means any sequence of instructions or data intended for either direct or indirect use in a data processing system to perform a function or task or to obtain a specific result, regardless of its form of expression and recording

For the same purposes, the expression ‘computer programs’ shall cover also the preparatory documentation thereof. The technical literature and manuals for the use of a program shall enjoy the same protection as is afforded to computer programs themselves under this Title.

(2) The computer program shall be protected only if it is original in the sense that it is the author’s own intellectual creation.

(...)

(4) The ideas and principles underlying any of the elements of a computer program, including those underlying its interfaces, shall not be protected by copyright in terms of this Law.

Art. 97.—(1) The natural person or group of natural persons that has created a computer program, or the legal entity considered the owner of the copyright in the cases expressly provided for in this Law, shall be considered the author thereof.

(2) In the case of a collective work, unless otherwise agreed, the person, whether natural person or legal entity, who edits and discloses it under his name shall have the status of author.

(…)

(4) Where a salaried worker creates a computer program in the course of duties entrusted to him or on instructions from his employer, the ownership of the corresponding exploitation rights in the computer program so created, including both the source program and the object program, shall belong exclusively to the employer, unless otherwise agreed.

Art. 98.—(1) Where the author is a natural person, the term of the exploitation rights in a computer program shall, depending on the circumstances, be that provided for in Chapter I of Title III of this Book (70 years after death of author)

(2) Where the author is a legal entity, the term of the copyright referred to in the foregoing paragraph shall be 70 years, counted from January 1 of the year following that of the lawful disclosure of the program or that of its creation if it has not been disclosed.

Scope/Form of Protection

Economic/Exploitation Rights

Right of reproduction
Art. 17. The author is invested with the exclusive exercise of the rights pertaining to the exploitation of his work in whatever form and especially the rights of reproduction, distribution, communication to the public and alteration, which may not be exercised without his authorization, except where this Law so provides.

Art. 18. Reproduction means the incorporation of the work in a medium that enables it to be communicated and copies of all or part of it to be made.

Right of communication to the public and right of making available
20.—(1) Communication to the public means any act whereby two or more persons are afforded access to the work without prior distribution of copies to each of them.

Communication shall not be considered public where it takes place in a strictly domestic environment that is not an integral part of or connected to a dissemination network of any kind.

(…)

Distribution right
Art. 19.—(1) Distribution means the making available to the public of the original or of copies of the work by means of sale, rental or lending or in any other manner.

(…)

Moral rights

Right of publication
Content and characteristics of moral rights are defined in Article 14:.

Art. 14. The author is invested with the following unrenounceable and inalienable rights:

1 the right to decide whether his work is to be disclosed, and if so in what form;

(…)

6 the right to withdraw the work from circulation for reasons of changed intellectual or moral convictions, after indemnification of the holders of exploitation rights for damages and prejudice

If the author later decides to resume exploitation of his work, he shall give preference, when offering the corresponding rights, to the previous holder thereof, and shall offer terms reasonably similar to the original terms.

Recognition of authorship
Art. 14. The author is invested with the following unrenounceable and inalienable rights:

1 the right to decide whether his work is to be disclosed, and if so in what form;

2 the right to determine whether such disclosure should be effected in his name, under a pseudonym or sign or anonymously;

3 the right to demand recognition of his authorship of the work;

(…)

Distortion of the work
Art. 14. The author is invested with the following unrenounceable and inalienable rights:

(…)

4 the right to demand respect for the integrity of the work and to object to any distortion, modification or alteration of it or any act in relation to it that is liable to prejudice his legitimate interests or threaten his reputation;

5 the right to alter the work subject to respect for the acquired rights of third parties and the protection requirements of goods of cultural interest;

(…)

Duration of Protection
Art. 26. The exploitation rights in the work shall last for the lifetime of the author and 70 years following his natural or declared death.

Art. 27: Special provisions for works of joint authorship and collective works

Exceptions and limitations

Educational and scientific purposes
Quotations and Summaries for scientific/educational purposes:

Art. 32. It shall be lawful to include in one’s own work fragments of the works of others, whether of written, sound or audiovisual character, and also to include isolated works of three-dimensional, photographic, figurative or comparable art character, provided that the works concerned have already been disclosed and that they are included by way of quotation or for analysis, comment or critical assessment. Such use may only be made for teaching or research purposes and to the extent justified by the purpose of the inclusion, and the source and the name of the author of the work shall be stated.

Periodical compilations made in the form of press summaries or reviews shall be treated as quotations.

Free Reproduction and Lending in Specific Establishments

Art. 37.—(1) The owners of copyright may not object to reproductions of works where they are made without gainful intent by museums, libraries, record libraries, film libraries, newspaper libraries or archives which are in public ownership or form part of institutions of cultural or scientific character, and where the reproduction is effected solely for research purposes.

(2) Museums, archives, libraries, newspaper libraries, record libraries or film libraries in public ownership or belonging to institutions of general cultural, scientific or educational interest without gainful intent, or to teaching institutions integrated in the Spanish educational system, shall not require the authorization of the owners of copyright or pay remuneration to them for the loans that they make.

For exceptions to databases copyright and sui generis protection, see above.

Scope of exceptions
Art. 40bis. The Articles of this Chapter (referring to the exceptions above) may not be so interpreted that they could be applied in a manner capable of unreasonably prejudicing the legitimate interests of the author or adversely affecting the normal exploitation of the works to which they refer.

Libraries and archives
See above under educational and scientific purposes.

Acknowledgement of source
Art. 32: Source and name of the author have to be stated in case of quotations.

[Art 37 does not mention the acknowledgement of source as a requirement for the exceptions for specific establishments; Exception from a copyright database protection requires that the source is mentioned (Art. 34 II b, see above); the same is true for exceptions from sui generis database (Art. 135 I b, see above)]

Private use
Reproduction Without Authorization

Art. 31.—(1) Works already disclosed may be reproduced without authorization from the author and without prejudice, where applicable, to the provisions of http://clea.wipo.int/lpbin/lpext.dll?l=jump
&iid=10.1048%2f%5bNFOID%5d1ffe20fe.1e2be25a.0.0&f=link%5bdocument.htm%5d&nid=59a91 - JD_59a91Article 34 of this Law in the following cases:

(…)

2 for the private use of the copier, without prejudice to the provisions of http://clea.wipo.int/lpbin/lpext.dll?l=jump&iid=10.1048%2f%5bNFOID%5d1ffe20fe.1e2be25a.0.0&f=link%5bdocument.htm%5d&nid=59a7f - JD_59a7fArticles 25 and http://clea.wipo.int/lpbin/lpext.dll
?l=jump&iid=10.1048%2f%5bNFOID%5d1ffe20fe.1e2be25a.0.0&f=link%5bdocument.htm%5d&nid=59d47 - JD_59d4799 (a) of this Law, provided that the copy is not put to either collective or profit-making use;

3 for the private use of the blind, provided that the reproduction is done using the Braille system or another specific method, and that the copies are not put to profit-making use.

How to acquire rights if necessary?

Right-holder

Authorship
Art. 5.—(1) The natural person who creates any literary, artistic or scientific work shall be considered the author thereof.

(2) Nevertheless, the protection that this Law confers on the author may be enjoyed by legal entities under the circumstances expressly provided for therein.

Art. 6.—(1) In the absence of proof to the contrary, that person shall be presumed the author who is identified as such on the work by the inclusion of his name, signature or identification mark.

Joint authors/ compound works/ authors in employment
Art. 7.—(1) The rights in a work that is the unitary result of the collaboration of two or more authors shall belong to all of them.

(2) Disclosure and alteration of the work shall require the consent of all the co-authors. In the absence of agreement, the court shall decide.

Once the work has been disclosed, none of the co-authors may without justification withhold his consent to its exploitation in the manner in which it has been disclosed.

(3) Subject to the terms of the agreement between the co-authors of the work of joint authorship, they may exploit their contribution separately insofar as the joint exploitation is not thereby prejudiced.

(4) The intellectual property rights in a work of joint authorship shall belong to all the authors in proportions determined by them. In the absence of provisions in this Law, the rules laid down in the Civil Code on joint ownership shall apply to such works.

Art. 8. A work shall be considered a collective work where it is created on the initiative and under the direction of a person, whether natural person or legal entity, who edits it and publishes it under his name, and where it consists of the combination of contributions by various authors whose personal contributions are so integrated in the single, autonomous creation for which they have been made that it is not possible to ascribe to any one of them a separate right in the whole work so made.

In the absence of agreement to the contrary, the rights in the collective work shall vest in the person who publishes it and discloses it in his name.

Art. 9.—(1) A new work that incorporates a pre-existing work without the collaboration of the author of the latter shall be considered a composite work, subject to the rights accruing to that author and subject also to the requirement of his authorization.

(2) A work that constitutes an autonomous creation, even if published in conjunction with other works, shall be considered an independent work.

Art 51.—(1) The transfer to the producer of the exploitation rights in a work created by virtue of employment relations shall be governed by the terms agreed upon in the contract, which shall be made in writing.

(2) In the absence of an agreement in writing, it shall be presumed that the exploitation rights have been granted exclusively and with the scope necessary for the exercise of the customary activity of the producer at the time of the delivery of the work made by virtue of the said employment relations.

(3) In no event may the producer exploit the work in a manner or for purposes different from those deriving from the purposes specified in the preceding two paragraphs.

Art. 97

(...)

(4) Where a salaried worker creates a computer program in the course of duties entrusted to him or on instructions from his employer, the ownership of the corresponding exploitation rights in the computer program so created, including both the source program and the object program, shall belong exclusively to the employer, unless otherwise agreed.

Collecting Societies
Title IV Entities for the Administration of the Rights Recognized in this Law

(Articles 147 ff): State numerous conditions and requirements for the authorization of collective societies

Art. 153.—(1) The owners of rights shall entrust the entity with the administration of their rights by means of a contract having a term not exceeding five years which may be renewed indefinitely; neither the administration of all forms of exploitation nor the global administration of all future works or productions may be imposed as obligations.

(...)

Art. 154.—(1) The distribution of sums collected shall be effected equitably among the owners of the works or productions used, according to a system laid down in the statutes which rules out any arbitrary action.

(2) Administration entities shall reserve to the owners of rights a share in the sums collected that is proportionate to the use of their works.

Art. 157.—(1) Administration entities shall be obliged

(a) to enter into a contract with any person who so requests, unless there is justification for not doing so, for the grant of non-exclusive authorizations in respect of the rights under administration, on reasonable terms and subject to remuneration

(b) to lay down general tariffs to determine the remuneration payable for the use of its repertoire, which shall include reductions for the benefit of cultural bodies without gainful intent

(c) to enter into general contracts with associations of users of its repertoire whenever such associations request and are representative of the sector concerned.

(2) Insofar as the parties fail to reach agreement, the corresponding authorization shall be considered granted if the applicant pays subject to reservations, or lodges with a judicial officer, the amount charged by the administration entity in conformity with the general tariffs.

Contract Law/Licenses

Transfer of rights
Art. 43.—(1) The exploitation rights in the work may be transferred by inter vivos transaction, the transfer being limited to the right or rights transferred, to the means of exploitation expressly provided for and the time and territorial scope specified.

(2) Failure to mention the time shall limit the transfer for five years, and failure to mention the territorial scope shall limit it to the country in which it is effected. Where the conditions governing the exploitation of the work are not mentioned specifically and categorically, the transfer shall be limited to such exploitation as is necessarily deduced from the contract itself and is essential to the fulfilment of the purpose of the contract.

(3) Any global transfer of exploitation rights in all the works that the author may create in the future shall be null and void.

(...)

(5) The transfer of exploitation rights shall not apply to methods of use or means of dissemination that do not exist or are unknown at the time of the transfer.

Art. 45. Any transfer shall be evidenced in writing. If, after having been formally called upon to do so, the transferee fails to meet this requirement, the author may choose to terminate the contract.

Further detailed provisions in Articles 46 –57 eg concerning either proportional or lump sum remuneration (Art. 46), action for the review of inequitable remuneration (Art. 47), transfer of exclusive or nonexclusive rights (Articles 48-50)

Waiver of moral rights

Art. 14. The author is invested with the following unrenounceable and inalienable rights (...).

Remuneration Schemes/ compensation
Remuneration for private copying, detailed provision in Art. 25.

Protection of technological measures and rights management information
No provisions found in the 1998 version

Consequences of copyright infringement
Article 139 of the Spanish Copyright Act grants measures for the restraining of an unlawful activity, eg the destruction of unlawful copies. Under Article 140, an aggrieved rightholder is entitled to indemnification. This party may choose between the profits that he would presumably have made had the unlawful use not occurred and the remuneration that he would have collected through having authorised exploitation. Moreover, an author is also entitled to indemnification for moral prejudice only. The amount of indemnification depends on the circumstances of the infringement, the seriousness of the harm done and the extent of unlawful dissemination of the work. Theses claims are time barred after five years.

Under Article 141, a right-holder is entitled to precautionary measures.

The issue of criminal offences is not dealt with in the Act.

aj) Sweden

Sweden

Act on Copyright in Literary and Artistic Works
(Law No. 729, of December 30, 1960, as amended up to April 1, 2000)

Protected Works

Categories of protected works
Art. 1.

Anyone who has created a literary or artistic work shall have copyright in that work, regardless of whether it is

1. a fictional or descriptive representation in writing or speech,
2. a computer program,
3. a musical or dramatic work,
4. a cinematographic work,
5. a photographic work or another work of fine art,
6. a work of architecture or applied art,
7. a work expressed in some other manner.

Maps and other works of a descriptive nature executed as drawings, engravings, or in a three-dimensional form, shall be considered as literary works.
What is prescribed in this Act concerning computer programs shall apply mutatis mutandis also to preparatory design material for computer programs.

Conditions for protection
Art. 1.

Anyone who has created a literary or artistic work shall have copyright in that work, (...)

[No further express conditions (such as ‘originality’)]

Database protection
Copyright Protection:

Art. 5.

A person who, by combining works or parts of works, creates a composite literary or artistic work shall have copyright therein, but his right shall be without prejudice to the rights in the individual works.

Sui generis Protection: Chapter 5, Certain Rights Neighbouring to Copyright

Producers of Catalogs, etc...

Art. 49.

Anyone who has produced a catalogue, a table or another similar product in which a large number of information items have been compiled, or which is the result of a substantial investment, has an exclusive right to make copies of the product and to make it available to the public.

The right under the first paragraph lasts until fifteen years have elapsed from the year in which the production was completed. Where the product has been made available to the public within fifteen years from the completion of the production, the right shall, however, last until fifteen years have elapsed from the year in which the production was first made available to the public.

The provisions of Articles 2, second and third paragraphs, 6 — 9, 11, second paragraph, 12, first and second paragraphs, 13 — 22 (limitations, eg for educational activities), 25, 26 — 26 b, 26 d — 26 f, 26 g, fifth and sixth paragraphs, and 26 i shall apply also to product referred to in this Article. If a product of this kind, or a part thereof, is subject to copyright, also copyright protection may be claimed.

Contractual stipulations extending the producer’s rights under the first paragraph in respect of a product which has been made public are null and void. 

Computer Software
Special Provisions on Computer Programs

Art. 26g.

Anyone who has acquired the right to use a computer program is entitled to make such copies of the program and to make such adaptations as are necessary in order for him to use the program for its intended purpose. This also applies to the correction of errors.
Anyone who has the right to use a computer program is entitled to make back-up copies of the program if this is necessary for the intended use of the program.
Copies which have been made on the basis of the provisions of the first and second paragraphs may not be used for other purposes and may, furthermore, not be used when the right to use the program has expired.
Anyone who has the right to use a computer program is entitled to observe, study or test the function of the program in order to ascertain the ideas and principles which lie behind the various details of the program. This applies provided that the act is performed in connection with such loading, display on a screen, processing, transmission or storing of the program that he is entitled to make.

Anyone who has a right to use a compilation is entitled to dispose of it in any way that is necessary in order for him to be able to use the compilation for its intended purpose.

Contractual clauses which limit the right of the user under the second and fourth paragraphs are null and void.

Art. 26h.

The reproduction of the code of a computer program or translation of its code is permitted if those acts are required in order to obtain interoperability between the program and another program, provided, however, that the following conditions are met:

1. the acts are performed by a person who has the right to use the program or, on his behalf, by a person who is authorized to perform those acts;
2. the information necessary to achieve interoperability has not previously been readily available to the persons referred to in item 1;
3. the acts are confined to those parts of the original program which are necessary to achieve interoperability.

The provisions of the first paragraph do not permit the information

1. to be used for goals other than to achieve the intended interoperability,
2. to be given to other persons except when necessary for obtaining the intended interoperability,
3. to be used for the development, production or marketing of a computer program substantially similar in its expression to the protected program, or
4. to be used for other acts which imply an infringement of the copyright.

Contractual provisions restricting the rights of the user according to this paragraph are null and void.

Scope/Form of Protection

Economic/Exploitation Rights

Right of reproduction
Art. 2.

With the limitations stated hereinafter, copyright shall include the exclusive right to control the work by reproducing it and by making it available to the public, be it in the original or an altered form, in translation or adaptation, in another literary or artistic form or by other technical means.
As a production of copies shall also be considered the recording of a work on a material support by means of which it can be reproduced.

(...)

Right of communication to the public and right of making available
Art. 2.

(...)

A work is made available to the public by public performance, or by having copies of it placed on sale, leased, lent, or otherwise distributed to the public or publicly exhibited. As a public performance shall also be deemed a performance which takes place within the framework of commercial activities for a comparatively large closed group of persons.

Distribution right
See above, Art. 2: ‘(…) or by having copies of it placed on sale, leased, lent or otherwise distributed to the public or publicly exhibited’.

Moral rights

Right of publication


Recognition of authorship
Art. 3.

When a work is reproduced or when it is made available to the public, the name of the author shall be stated to the extent and in the manner required by proper usage.

(...)



Distortion of the work
Art. 3

(...)

A work may not be changed in a manner which is prejudicial to the author’s literary or artistic reputation or to his individuality, nor may it be made available to the public in the manner stated.
The author may, with binding effect, waive his right under this Article only in relation to uses which are limited as to their character and scope.

Duration of Protection
Art. 43.

Copyright in a work shall subsist until the end of the seventieth year after the year in which the author deceased or, in the case of a work referred to in Article 6, after the year in which the last surviving author deceased.

(...)

Art. 44.

In the case of a work which has been made public without mention of the author’s name or generally known signature, the copyright shall subsist until the end of the seventieth year after the year in which the work was made public. If the work consists of two or more interconnected parts, the term shall be calculated separately for each part.
If the author reveals his identity within the term mentioned in the first paragraph, the provisions of Article 43 shall apply.
For works which have not been made public and whose author is not known, the copyright subsists until the end of the seventieth year after the year in which the work was created.

Art. 44a.

Where a work has not been published within the term referred to in Article 43 or 44, the person who thereafter for the first time publishes or makes public the work shall benefit from such right in the work as corresponds to the economic rights of the copyright. The right subsists until the end of the twenty-fifth year after the year in which the work was published or made public.

Exceptions and limitations

Educational and scientific purposes
Reproduction in the Course of Educational Activities

Article 13.

Where an extended collective license applies under Article 26 i, copies of published works may, for the purpose of educational activities, be prepared by means of reprographic reproduction and recordings be made of works broadcast by sound radio or television. The copies and recordings thus made may be used only in such educational activities which are covered by the agreement forming the basis for the extended collective license.

The first paragraph does not apply if the author has filed a prohibition against such reproduction with any of the contracting parties.

Art. 18.

Anyone who, for use in educational activities, prepares a composite work consisting of works by a comparatively large number of authors may, in that work, use minor portions of literary and musical works or short works of any of those categories, provided that five years have elapsed from the publication of those works. Artistic works may be used in connection with the text, provided that five years have elapsed from their being made available to the public. The authors are entitled to remuneration.


The provisions of the first paragraph do not apply to works which have been created for use in educational activities.

Quotations

Art. 22.

Anyone may, in accordance with proper usage and to the extent necessary for the purpose, quote from works which have been made available to the public.

Scope of exceptions
General Provisions on Limitations

Art. 11.

The provisions of this Chapter do not limit the author’s right under Article 3, (moral rights, see above) except as provided in Article 26c.
When a work is used publicly on the basis of the provisions in this Chapter, the source shall be stated to the extent and in the manner required by proper usage, and the work may not be altered more than necessary for the permitted use.

Libraries and archives
Reproduction Within Certain Archives and Libraries

Art. 16.

Those archives and libraries which are mentioned in the third and fourth paragraphs may make copies of works, with the exception of computer programs,

1. for purposes of preservation, completion or research,
2. of single articles or short extracts of works or of material which, for reasons of security, must not be given away in the original, for delivery to users, or
3. for use in reading devices.

Reproduction as mentioned in the first paragraph, items 2 and 3, may be carried out only by means of reprography.
The following have the right to make copies according to this Article:

1. government and municipal archival authorities,
2. the National Archive for Recorded Sound and Moving Images,
3. those scientific and research libraries that are run by public authorities, and
4. public libraries.

The Government may in specific cases also grant certain archives and libraries, other than those mentioned in the third paragraph, the right to make copies under this Article.

In addition Art. 2 of the Swedish Copyright regulation:

Art. 2.

Reproduction for complementary purposes under Article 16, first paragraph, item 1, of the Copyright Act may take place when

1. a copy of a work is incomplete; if a work has been published in parts, however, only in case the missing part can not be acquired on the market, or

2. copies of a work can not be acquired on the market and the reproduction takes place at an archive or in a library which is entitled to receive statutory deposit copies of the actual type of products.

The first paragraph also applies protected subject matter mentioned in Articles 45, 46 and 48 to 49 a of the Copyright Act.

Acknowledgement of source
Art. 11:

(…)

When a work is used publicly on the basis of the provisions in this Chapter, the source shall be stated to the extent and in the manner required by proper usage, and the work may not be altered more than necessary for the permitted use.

Art. 3.

When a work is reproduced or when it is made available to the public, the name of the author shall be stated to the extent and in the manner required by proper usage.

(…)

Private use
Reproduction for Private Purposes

Art 12.

Anyone is entitled to make, for private purposes, single copies of works which have been made public. Such copies may not be used for other purposes.

The provisions in the first paragraph do not confer a right to

1. construct works of architecture

2. make copies of computer programs, or

3. make copies in digital form of compilations in digital form.

The provisions in the first paragraph do not confer a right to engage, for private purposes, another person to

1. make copies of musical works or cinematographic works,

2. make utility goods articles or sculptures,

3. copy another person’s artistic work by means of artistic reproduction.

How to acquire rights if necessary?

Right-holder

Authorship
Art. 1.

Anyone who has created a literary or artistic work shall have copyright in that work, regardless of whether it is (…).

Art. 7.

A person whose name or generally known pseudonym or signature appears in the usual manner on copies of the work or when it is made available to the public shall, in the absence of proof to the contrary, be deemed to be its author.
If a work is published without the name of the author being stated in the manner prescribed in the first paragraph, the editor, if he is named, or otherwise the publisher, shall represent the author until his name is stated in a new edition or in a notification to the Ministry of Justice.

Joint authors/ compound works/ authors in employment
Art. 6.

If a work has two or more authors whose contributions do not constitute independent works, the copyright shall belong to the authors jointly. However, each one of them is entitled to bring an action for infringement.

Art. 4. A person who has made a translation or an adaptation of a work or converted it into another literary or artistic form shall have copyright in the work in the new form, but his right to control it shall be subject to the copyright in the original work.
If a person, in free connection with another work, has created a new and independent work, his copyright shall not be subject to the right in the original work.

Computer Programs Created in Employment Relations

Art. 40a.

The copyright in a computer program created by an employee as a part of his tasks or following instructions by the employer is transferred to the employer unless otherwise agreed by contract.

Collecting Societies
Collecting Societies in connection to extended remuneration schemes are addressed in Art. 26i, see below under Remuneration Schemes/Compensation.

Contract Law/Licenses

Transfer of rights
General Provisions on Assignments

Art. 27.

Subject to the limitation which follows from Article 3 (moral rights), copyright may be transferred entirely or partially.
The transfer of a copy does not include the transfer of the copyright. (...)

Provisions governing the transfer of copyright in certain specific cases are included in Articles 30 to 40a. Those provisions apply, however, only in the absence of an agreement to the contrary.

Art. 28.

In the absence of an agreement to the contrary, the person to whom a copyright has been transferred may not alter the work or transfer the copyright to others. If the copyright forms part of a business, it may be transferred together with the business or of part thereof; the transferor remains liable for the fulfilment of the agreement.

Art. 31 — 38: Special provisions on publishing contracts

Waiver of moral rights

Art. 3.

( …) The author may, with binding effect, waive his right under this Article only in relation to uses which are limited as to their character and scope.

Remuneration Schemes/ compensation
Common Provisions Concerning Extended Collective Agreement Licenses

Art. 26i.

An extended collective agreement license referred to in Articles 13 (reproduction for educational purposes), 26d and 26f applies to the use of works in a specific manner, when an agreement has been concluded concerning such a use with an organization which represents a substantial number of Swedish authors in the field concerned. The extended collective agreement license gives the user the right to use works of the type referred to in the agreement despite the fact that the authors of those works are not represented by the organization.
In order for a work to be used on the basis of Article 13, the agreement must have been concluded with someone who pursues educational activities in organized forms.
The author has the right to remuneration when a work is used on the basis of Article 26d.
When a work is used on the basis of Articles 13 or 26f, the following applies. The conditions concerning the use of the works which follow from the agreement apply. As regards remuneration deriving from the agreement and as regards other benefits from the organization which are essentially paid for out of the remuneration, the author shall be treated in the same way as those authors who are members of the organization. Without prejudice to the foregoing provisions, the author shall, however, always have the right to remuneration in respect of the utilization, provided that he claims such remuneration within three years from the year in which the use took place. Claims for remuneration may be directed only towards the organization.
Only the contracting organizations are entitled to claim remuneration from the one who uses a work on the basis of Article 26f. All such claims shall be submitted at the same time.

Protection of technological measures and rights management information
No provisions found in the 2000 version

Consequences of copyright infringement
Under Article 53a of the Swedish Copyright Act, a right-holder is entitled to an injunction to prohibit a person to continue a copyright infringing act.

Under Article 54, a right-holder is entitled to reasonable remuneration, if a work is exploited unlawfully. If the exploitation is carried out wilfully or with negligence, a compensation will be paid also for losses other than lost remuneration as well as for mental suffering and for other injury. If another infringement of a copyright is carried out wilfully or negligently commits, the rightholder is entitled to a compensation for losses, mental suffering or other injury caused by the act.

If it is considered reasonable, the property involved in the infringement can be surrendered under Article 55 to the right-holder for a compensation. Instead of the surrender, a court can order, if it is considered reasonable, that such property is to be destroyed or altered to prevent further unauthorised use. Article 55 does not apply to persons who acted in good faith or to cases involving the construction of a work of architecture.

Penal liability is dealt with in Article 53. Anyone who commits an copyright infringing act will be punished by fines or imprisonment up to two yeas, if the act is committed wilfully or with gross negligence. However, this does mostly not apply if the act was committed for private use (Article 53 (2)).

ak) UK

United Kingdom

Copyright, Designs and Patents

Act 1988 as amended at 1/2/2000

As amended by the Copyright, etc... and Trade Marks (Offences and Enforcement) Act 2002

As amended by the Copyright (Visually Impaired Persons) Act 2002 coming into force 31st October 2003

As amended by Statutory Instrument 2003 No. 2498 The Copyright and Related Rights Regulations 2003 coming into force 31st October 2003

As modified by Statutory Instrument 2003 No. 2500 The Electronic Commerce (EC Directive) (Extension) (No. 2) Regulations 2003

Protected Works

Categories of protected works
Section 1: Copyright and copyright works.

1.—(1) Copyright is a property right which subsists in accordance with this Part in the following descriptions of work—

(a) original literary, dramatic, musical or artistic works,

(b) sound recordings, films or broadcasts, and

(c) the typographical arrangement of published editions.

(2) In this Part ‘copyright work’ means a work of any of those descriptions in which copyright subsists.

(...)

Section 3: Literary, dramatic and musical works.

3.—(1) In this Part—

‘literary work’ means any work, other than a dramatic or musical work, which is written, spoken or sung, and accordingly includes—

(a) a table or compilation other than a database,

(b) a computer program; and

(c) preparatory design material for a computer program; and

(d) a database

‘dramatic work’ includes a work of dance or mime; and ‘musical work’ means a work consisting of music, exclusive of any words or action intended to be sung, spoken or performed with the music.

(2) Copyright does not subsist in a literary, dramatic or musical work unless and until it is recorded, in writing or otherwise; and references in this Part to the time at which such a work is made are to the time at which it is so recorded.

(3) It is immaterial for the purposes of subsection (2) whether the work is recorded by or with the permission of the author; and where it is not recorded by the author, nothing in that subsection affects the question whether copyright subsists in the record as distinct from the work recorded.

Section 4: Artistic works.

Section 5A: Sound recordings

Section 6: Broadcasts.

(amended by Statutory Instrument 2003 No. 2498: The Copyright and Related Rights Regulations 2003)

Conditions for protection
Section 1

(...)

(3) Copyright does not subsist in a work unless the requirements of this Part with respect to qualification for copyright protection are met (see section 153 and the provisions referred to there).

Section 153: Qualification for copyright protection.

153.—(1) Copyright does not subsist in a work unless the qualification requirements of this Chapter are satisfied as regards—

(a) the author (see section 154), or

(b) the country in which the work was first published (see section 155), or

(c) in the case of a broadcast or cable programme, the country from which the broadcast was made or the cable program was sent (see section 156).

(2) Subsection (1) does not apply in relation to Crown copyright or Parliamentary copyright (see sections 163 to 166B) or to copyright subsisting by virtue of section 168 (copyright of certain international organisations).

(3) If the qualification requirements of this Chapter, or section 163 (crown copyright), 165 (parliamentary copyright) or 168 (Houses of Parliament), are once satisfied in respect of a work, copyright does not cease to subsist by reason of any subsequent event.

Database protection
Section 3 (1) (d): databases protected as literary works

Section 3A: Databases

3A.—(1) In this Part ‘database’ means a collection of independent works, data or other materials which -

(a) are arranged in a systematic or methodical way, and

(b) are individually accessible by electronic or other means.

(2) For the purposes of this Part a literary work consisting of a database is original if, and only if, by reason of the selection or arrangement of the contents of the database the database constitutes the author’s own intellectual creation.

Databases: permitted acts

Section 50D: Acts permitted in relation to databases

50D.—(1) It is not an infringement of copyright in a database for a person who has a right to use the database or any part of the database, (whether under a licence to do any of the acts restricted by the copyright in the database or otherwise) to do, in the exercise of that right, anything which is necessary for the purposes of access to and use of the contents of the database or of that of the database.

(2) Where an act which would otherwise infringe copyright in a database is permitted under this section, it is irrelevant whether or not there exists any term or condition in any agreement which purports to prohibit or restrict the act (such terms being, by virtue of section 296B, void).

Statutory Instrument 1997 No. 3032

The Copyright and Rights in Databases Regulations 1997:

Database right

13. — (1) A property right (‘database right’) subsists, in accordance with this Part, in a database if there has been a substantial investment in obtaining, verifying or presenting the contents of the database

16. — (1) Subject to the provisions of this Part, a person infringes database right in a database if, without the consent of the owner of the right, he extracts or re-utilises (=makes available to the public by any means) all or a substantial part of the contents of the database.

(2) For the purposes of this Part, the repeated and systematic extraction or re-utilisation of insubstantial parts of the contents of a database may amount to the extraction or re-utilisation of a substantial part of those contents.

Exceptions to database right

20. — (1) Database right in a database which has been made available to the public in any manner is not infringed by fair dealing with a substantial part of its contents if -

(a) that part is extracted from the database by a person who is apart from this paragraph a lawful user of the database,

(b) it is extracted for the purpose of illustration for teaching or research and not for any commercial purpose, and

(c) the source is indicated.

(2) The provisions of Schedule 1 specify other acts which may be done in relation to a database notwithstanding the existence of database right

Computer Software
literary works

Computer programs: lawful users

Section 50A: Back up copies

50A.—(1) It is not an infringement of copyright for a lawful user of a copy of a computer program to make any back up copy of it which it is necessary for him to have for the purposes of his lawful use.

(2) For the purposes of this section and sections 50B, 50BA and 50C a person is a lawful user of a computer program if (whether under a licence to do any acts restricted by the copyright in the program or otherwise), he has a right to use the program.

(3) Where an act is permitted under this section, it is irrelevant whether or not there exists any term or condition in an agreement which purports to prohibit or restrict the act (such terms being, by virtue of section 296A, void).
Section 50B: Decompilation

50B.—(1) It is not an infringement of copyright for a lawful user of a copy of a computer program expressed in a low level language-

(a) to convert it into a version expressed in a higher level language, or

(b) incidentally in the course of so converting the program, to copy it, (that is, to ‘decompile’ it), provided that the conditions in subsection (2) are met.

(2) The conditions are that-

(a) it is necessary to decompile the program to obtain the information necessary to create an independent program which can be operated with the program decompiled or with another program (‘the permitted objective’); and

(b) the information so obtained is not used for any purpose other than the permitted objective.

(3) In particular, the conditions in subsection (2) are not met if the lawful user-

(a) has readily available to him the information necessary to achieve the permitted objective;

(b) does not confine the decompiling to such acts as are necessary to achieve the permitted objective;

(c) supplies the information obtained by the decompiling to any person to whom it is not necessary to supply it in order to achieve the permitted objective; or

(d) uses the information to create a program which is substantially similar in its expression to the program decompiled or to do any act restricted by copyright.

(4) Where an act is permitted under this section, it is irrelevant whether or not there exists any term or condition in an agreement which purports to prohibit or restrict the act (such terms being, by virtue of section 296A, void.

Section 50BA Observing, studying and testing of computer programs

50BA (1) It is not an infringement of copyright for a lawful user of a copy of a computer program to observe, study or test the functioning of the program in order to determine the ideas and principles which underlie any element of the program if he does so while performing any of the acts of loading, displaying, running, transmitting or storing the program which he is entitled to do.

(2) Where an act is permitted under this section, it is irrelevant whether or not there exists any term or condition in an agreement which purports to prohibit or restrict the act (such terms being, by virtue of section 296A, void).

Section 50C: Other acts permitted to lawful users

50C.—(1) It is not an infringement of copyright for a lawful user of a copy of a computer program to copy or adapt it, provided that the copying or adapting-

(a) is necessary for his lawful use; and

(b) is not prohibited under any term or condition of an agreement regulating the circumstances in which his use is lawful.

(2) It may, in particular, be necessary for the lawful use of a computer program to copy it or adapt it for the purpose of correcting errors in it.

(3) This section does not apply to any copying or adapting permitted under section 50A, 50B or 50BA.

Scope/Form of Protection

General provisions
Section 2: Rights subsisting in copyright works.

2.—(1) The owner of the copyright in a work of any description has the exclusive right to do the acts specified in Chapter II as the acts

restricted by the copyright in a work of that description.

(2) In relation to certain descriptions of copyright work the following rights conferred by Chapter IV (moral rights) subsist in favour of the author, director or commissioner of the work, whether or not he is the owner of the copyright—

(a) section 77 (right to be identified as author or director),

(b) section 80 (right to object to derogatory treatment of work), and

(c) section 85 (right to privacy of certain photographs and films).

Section 16: The acts restricted by copyright in a work.

16.—(1) The owner of the copyright in a work has, in accordance with the following provisions of this Chapter, the exclusive right to do the

following acts in the United Kingdom—

(a) to copy the work (see section 17);

(b) to issue copies of the work to the public (see section 18);

(ba) to rent or lend the work to the public (see section 18A);

(c) to perform, show or play the work in public (see section 19);

(d) to communicate the work to the public (see section 20);’.

(e) to make an adaptation of the work or do any of the above in relation to an adaptation (see section 21);

and those acts are referred to in this Part as the ‘acts restricted by the copyright’.

(2) Copyright in a work is infringed by a person who without the licence of the copyright owner does, or authorises another to do, any of the acts restricted by the copyright.

(3) References in this Part to the doing of an act restricted by the copyright in a work are to the doing of it—

(a) in relation to the work as a whole or any substantial part of it, and

(b) either directly or indirectly;

and it is immaterial whether any intervening acts themselves infringe copyright.

(4) This Chapter has effect subject to—

(a) the provisions of Chapter III (acts permitted in relation to copyright works), and

(b) the provisions of Chapter VII (provisions with respect to copyright licensing).

Sec. 22.-27.: secondary infringement (importing infringing copies etc..)

Section 56: Transfers of copies of works in electronic form.

56.—(1)This section applies where a copy of a work in electronic form has been purchased on terms which, expressly or impliedly or by virtue of any rule of law, allow the purchaser to copy the work, or to adapt it or make copies of an adaptation, in connection with his use of it.

(2) If there are no express terms—

(a) prohibiting the transfer of the copy by the purchaser, imposing obligations which continue after a transfer, prohibiting the assignment of any licence or terminating any licence on a transfer, or

(b) providing for the terms on which a transferee may do the things which the purchaser was permitted to do,

anything which the purchaser was allowed to do may also be done without infringement of copyright by a transferee; but any copy, adaptation or copy of an adaptation made by the purchaser which is not also transferred shall be treated as an infringing copy for all purposes after the transfer.

(3) The same applies where the original purchased copy is no longer usable and what is transferred is a further copy used in its place.

(4) The above provisions also apply on a subsequent transfer, with the substitution for references in subsection (2) to the purchaser of references to the subsequent transferor.

Economic/Exploitation Rights

Right of reproduction
Section 17: Infringement of copyright by copying.

17.—(1) The copying of the work is an act restricted by the copyright in every description of copyright work; and references in this Part to

copying and copies shall be construed as follows.

(2) Copying in relation to a literary, dramatic, musical or artistic work means reproducing the work in any material form.

This includes storing the work in any medium by electronic means.

(3) In relation to an artistic work copying includes the making of a copy in three dimensions of a two-dimensional work and the making of a copy in two dimensions of a three-dimensional work.

(4) Copying in relation to a film or broadcast includes making a photograph of the whole or any substantial part of any image forming part of the film or broadcast

(5) Copying in relation to the typographical arrangement of a published edition means making a facsimile copy of the arrangement.

(6) Copying in relation to any description of work includes the making of copies which are transient or are incidental to some other use of the work.

Right of communication to the public and right of making available
Section 19: Infringement by performance, showing or playing of work in public.

19.—(1) The performance of the work in public is an act restricted by the copyright in a literary, dramatic or musical work.

(2) In this Part ‘performance’, in relation to a work—

(a) includes delivery in the case of lectures, addresses, speeches and sermons, and

(b) in general, includes any mode of visual or acoustic presentation, including presentation by means of a sound recording, film, broadcast or cable program of the work.

(3) The playing or showing of the work in public is an act restricted by the copyright in a sound recording, film, broadcast or cable programme.

(4) Where copyright in a work is infringed by its being performed, played or shown in public by means of apparatus for receiving visual images or sounds conveyed by electronic means, the person by whom the visual images or sounds are sent, and in the case of a performance the performers, shall not be regarded as responsible for the infringement.

Section 20 Infringement by communication to the public

20.— (1) The communication to the public of the work is an act restricted by the copyright in —

(a) a literary, dramatic, musical or artistic work,

(b) a sound recording or film, or

(c) a broadcast.

20.— (2) References in this Part to communication to the public are to communication to the public by electronic transmission, and in relation to a work include -

(a) the broadcasting of the work;

(b) the making available to the public of the work by electronic transmission in such a way that members of the public may access it from a place and at a time individually chosen by them.

Distribution right
Section 18: Infringement by issue of copies to the public.

18.— (1) The issue to the public of copies of the work is an act restricted by the copyright in every description of copyright work.

(2) References in this Part to the issue to the public of copies of a work are to—

(a) the act of putting into circulation in the EEA copies not previously put into circulation in the EEA by or with the consent of the copyright owner, or

(b) the act of putting into circulation outside the EEA copies not previously put into circulation in the EEA or elsewhere.

(3) References in this Part to the issue to the public of copies of a work do not include—

(a) any subsequent distribution, sale, hiring or loan of copies previously put into circulation (but see section 18A: infringement by rental or lending), or

(b) any subsequent importation of such copies into the United Kingdom or another EEA state,

except so far as paragraph (a) of subsection (2) applies to putting into circulation in the EEA copies previously put into circulation outside the EEA.

(4) References in this Part to the issue of copies of a work include the issue of the original.

Section 18A: Infringement by rental or lending of work to the public

18A.—(1) The rental or lending of copies of the work to the public is an act restricted by the copyright in—

(a) a literary, dramatic or musical work,

(b) an artistic work, other than—

(i) a work of architecture in the form of a building or a model for a building, or

(ii) a work of applied art, or

(c) a film or a sound recording.

(2) In this Part, subject to the following provisions of this section—

(a) ‘rental’ means making a copy of the work available for use, on terms that it will or may be returned, for direct or indirect economic or commercial advantage, and

(b) ‘lending’ means making a copy of the work available for use, on terms that it will or may be returned, otherwise than for direct or indirect economic or commercial advantage, through an establishment which is accessible to the public.

(3) The expressions ‘rental’ and ‘lending’ do not include—

(a) making available for the purpose of public performance, playing or showing in public, broadcasting or inclusion in a cable program service;

(b) making available for the purpose of exhibition in public; or

(c) making available for on-the-spot reference use.

(4) The expression ‘lending’ does not include making available between establishments which are accessible to the public.

(5) Where lending by an establishment accessible to the public gives rise to a payment the amount of which does not go beyond what is necessary to cover the operating costs of the establishment, there is no direct or indirect economic or commercial advantage for the purposes of this section.


(6) References in this Part to the rental or lending of copies of a work include the rental or lending of the original.

Adaptation rights
Section 21: Infringement by making adaptation or act done in relation to adaptation.

21.—(1) The making of an adaptation of the work is an act restricted by the copyright in a literary, dramatic or musical work.

For this purpose an adaptation is made when it is recorded, in writing or otherwise.

(2) The doing of any of the acts specified in sections 17 to 20, or subsection (1) above, in relation to an adaptation of the work is also an act restricted by the copyright in a literary, dramatic or musical work.

For this purpose it is immaterial whether the adaptation has been recorded, in writing or otherwise, at the time the act is done.

(3) In this Part ‘adaptation’—

(a) in relation to a literary work, other than a computer program or a database, or in relation to a dramatic work, means—

(i) a translation of the work;

(ii) a version of a dramatic work in which it is converted into a non-dramatic work or, as the case may be, of a non-dramatic work in which it is converted into a dramatic work;

(iii) a version of the work in which the story or action is conveyed wholly or mainly by means of pictures in a form suitable for reproduction in a book, or in a newspaper, magazine or similar periodical;

(ab) in relation to a computer program, means an arrangement or altered version of the program or a translation of it;

(ac) in relation to a database, means an arrangement or altered version of the database or a translation of it;

(b) in relation to a musical work, means an arrangement or transcription of the work.

(4) In relation to a computer program a ‘translation’ includes a version of the program in which it is converted into or out of a computer language or code or into a different computer language or code.

(5) No inference shall be drawn from this section as to what does or does not amount to copying a work.

Section 76: Adaptations.

76. An act which by virtue of this Chapter may be done without infringing copyright in a literary, dramatic or musical work does not, where that work is an adaptation, infringe any copyright in the work from which the adaptation was made.

Moral rights

Right of publication
Section 18: Infringement by issue of copies to the public.

18.— (1) The issue to the public of copies of the work is an act restricted by the copyright in every description of copyright work.

(…)

Section 175: Meaning of publication and commercial publication.

175.—(1) In this Part ‘publication’, in relation to a work—

(a) means the issue of copies to the public, and


(b) includes, in the case of a literary, dramatic, musical or artistic work, making it available to the public by means of an electronic retrieval system;

and related expressions shall be construed accordingly.

(...)

[Not recognized as a moral right in the UK]

Recognition of authorship
Right to be identified as author or director

Section 77: Right to be identified as author or director.

77.—(1) The author of a copyright literary, dramatic, musical or artistic work, and the director of a copyright film, has the right to be identified as the author or director of the work in the circumstances mentioned in this section; but the right is not infringed unless it has been asserted in accordance with section 78.

(2) The author of a literary work (other than words intended to be sung or spoken with music) or a dramatic work has the right to be identified whenever—

(a) the work is published commercially, performed in public, broadcast or included in a cable program service; or

(b) copies of a film or sound recording including the work are issued to the public;

and that right includes the right to be identified whenever any of those events occur in relation to an adaptation of the work as the author of the work from which the adaptation was made.

(3) The author of a musical work, or a literary work consisting of words intended to be sung or spoken with music, has the right to be

identified whenever—

(...)

(4) The author of an artistic work has the right to be identified whenever—

(...)

(5) The author of a work of architecture in the form of a building (...)

(6) The director of a film (...)

(...)

(8) If the author or director in asserting his right to be identified specifies a pseudonym, initials or some other particular form of identification, that form shall be used; otherwise any reasonable form of identification may be used.

(9) This section has effect subject to section 79 (exceptions to right).

Section 78: Requirement that right be asserted.

78.—(1) A person does not infringe the right conferred by section 77 (right to be identified as author or director) by doing any of the acts mentioned in that section unless the right has been asserted in accordance with the following provisions so as to bind him in relation to that act.

(2) The right may be asserted generally, or in relation to any specified act or description of acts—

(a) on an assignment of copyright in the work, by including in the instrument effecting the assignment a statement that the author or director asserts in relation to that work his right to be identified, or

(b)by instrument in writing signed by the author or director.


(3)The right may also be asserted in relation to the public exhibition of an artistic work—

(a) by securing that when the author or other first owner of copyright parts with possession of the original, or of a copy made by him or under his direction or control, the author is identified on the original or copy, or on a frame, mount or other thing to which it is attached, or

(b) by including in a licence by which the author or other first owner of copyright authorises the making of copies of the work a statement signed by or on behalf of the person granting the licence that the author asserts his right to be identified in the event of the public exhibition of a copy made in pursuance of the licence.

(4)The persons bound by an assertion of the right under subsection (2) or (3) are—

(a) in the case of an assertion under subsection (2)(a), the assignee and anyone claiming through him, whether or not he has notice of the assertion;

(b) in the case of an assertion under subsection (2)(b), anyone to whose notice the assertion is brought;

(c) in the case of an assertion under subsection (3)(a), anyone into whose hands that original or copy comes, whether or not the identification is still present or visible;

(d) in the case of an assertion under subsection (3)(b), the licensee and anyone into whose hands a copy made in pursuance of the licence comes, whether or not he has notice of the assertion.

(5) In an action for infringement of the right the court shall, in considering remedies, take into account any delay in asserting the right.

Section 79: Exceptions to right.

79.—(1) The right conferred by section 77 (right to be identified as author or director) is subject to the following exceptions.

(2) The right does not apply in relation to the following descriptions of work—

(a) a computer program;

(b) the design of a typeface;

(c) any computer-generated work.

(3) The right does not apply to anything done by or with the authority of the copyright owner where copyright in the work originally vested—

(a) in the author’s employer by virtue of section 11(2) (works produced in course of employment), or

(b) in the director’s employer by virtue of section 9(2)(a) (person to be treated as author of film).

(4) The right is not infringed by an act which by virtue of any of the following provisions would not infringe copyright in the work—

(a) section 30 (fair dealing for certain purposes), so far as it relates to the reporting of current events by means of a sound recording, film, broadcast or cable programme;

(b) section 31 (incidental inclusion of work in an artistic work, sound recording, film, broadcast or cable programme);

(c) section 32(3) (examination questions);

(d) section 45 (parliamentary and judicial proceedings);

(e) section 46(1) or (2) (Royal Commissions and statutory inquiries);

(f) section 51 (use of design documents and models);

(g)section 52 (effect of exploitation of design derived from artistic work);

(h) section 57 or 66A (acts permitted on assumptions as to expiry of copyright, &c.).

(5) The right does not apply in relation to any work made for the purpose of reporting current events.

(6) The right does not apply in relation to the publication in—

(a) a newspaper, magazine or similar periodical, or

(b) an encyclopaedia, dictionary, yearbook or other collective work of reference,

of a literary, dramatic, musical or artistic work made for the purposes of such publication or made available with the consent of the author for the purposes of such publication.

(7) The right does not apply in relation to—

(a) a work in which Crown copyright or Parliamentary copyright subsists, or

(b) a work in which copyright originally vested in an international organisation by virtue of section 168, unless the author or director has previously been identified as such in or on published copies of the work.

False attribution of work

Section 84: False attribution of work.

84.—(1) A person has the right in the circumstances mentioned in this section—

(a) not to have a literary, dramatic, musical or artistic work falsely attributed to him as author, and

(b) not to have a film falsely attributed to him as director;

and in this section an ‘attribution’, in relation to such a work, means a statement (express or implied) as to who is the author or director.

(2) The right is infringed by a person who—

(...)

Distortion of the work
Right to object to derogatory treatment of work

Section 80: Right to object to derogatory treatment of work.

80.—(1) The author of a copyright literary, dramatic, musical or artistic work, and the director of a copyright film, has the right in the circumstances mentioned in this section not to have his work subjected to derogatory treatment.

(2) For the purposes of this section—

(a) ‘treatment’ of a work means any addition to, deletion from or alteration to or adaptation of the work, other than—

(i) a translation of a literary or dramatic work, or

(ii) an arrangement or transcription of a musical work involving no more than a change of key or register; and

(b) the treatment of a work is derogatory if it amounts to distortion or mutilation of the work or is otherwise prejudicial to the honour or reputation of the author or director;

and in the following provisions of this section references to a derogatory treatment of a work shall be construed accordingly.

(3) In the case of a literary, dramatic or musical work the right is infringed by a person who—

(a) publishes commercially, performs in public, broadcasts or includes in a cable program service a derogatory treatment of the work; or

(b) issues to the public copies of a film or sound recording of, or including, a derogatory treatment of the work.

(4) In the case of an artistic work the right is infringed by a person who—

(...)

(6) In the case of a film, the right is infringed by a person who—

(...)

(7) The right conferred by this section extends to the treatment of parts of a work resulting from a previous treatment by a person other than the author or director, if those parts are attributed to, or are likely to be regarded as the work of, the author or director.

(8) This section has effect subject to sections 81 and 82 (exceptions to and qualifications of right).

Section 81: Exceptions to right.

81.—(1) The right conferred by section 80 (right to object to derogatory treatment of work) is subject to the following exceptions.

(2) The right does not apply to a computer program or to any computer-generated work.

(3) The right does not apply in relation to any work made for the purpose of reporting current events.

(4) The right does not apply in relation to the publication in—

(a) a newspaper, magazine or similar periodical, or

(b) an encyclopaedia, dictionary, yearbook or other collective work of reference,

of a literary, dramatic, musical or artistic work made for the purposes of such publication or made available with the consent of the author for the purposes of such publication.

Nor does the right apply in relation to any subsequent exploitation elsewhere of such a work without any modification of the published version.

(5) The right is not infringed by an act which by virtue of section 57 or 66A (acts permitted on assumptions as to expiry of copyright, &c.) would not infringe copyright.

(6) The right is not infringed by anything done for the purpose of—

(a) avoiding the commission of an offence,

(b) complying with a duty imposed by or under an enactment, or

(c) in the case of the British Broadcasting Corporation, avoiding the inclusion in a program broadcast by them of anything which offends against good taste or decency or which is likely to encourage or incite to crime or to lead to disorder or to be offensive to public feeling,

provided, where the author or director is identified at the time of the relevant act or has previously been identified in or on published copies of the work, that there is a sufficient disclaimer.

Section 82: Qualification of right in certain cases.

82.—(1) This section applies to—

(a) works in which copyright originally vested in the author’s employer by virtue of section 11(2) (works produced in course of employment) or in the director’s employer by virtue of section 9(2)(a) (person to be treated as author of film),

(b) works in which Crown copyright or Parliamentary copyright subsists, and

(c) works in which copyright originally vested in an international organisation by virtue of section 168.

(2) The right conferred by section 80 (right to object to derogatory treatment of work) does not apply to anything done in relation to such a work by or with the authority of the copyright owner unless the author or director—

(a) is identified at the time of the relevant act, or

(b) has previously been identified in or on published copies of the work;

and where in such a case the right does apply, it is not infringed if there is a sufficient disclaimer.

Section 83: Infringement of right by possessing or dealing with infringing article.

83.—(1) The right conferred by section 80 (right to object to derogatory treatment of work) is also infringed by a person who—

(a) possesses in the course of a business, or

(b) sells or lets for hire, or offers or exposes for sale or hire, or

(c) in the course of a business exhibits in public or distributes, or

(d) distributes otherwise than in the course of a business so as to affect prejudicially the honour or reputation of the author or director,

an article which is, and which he knows or has reason to believe is, an infringing article.

(2) An ‘infringing article’ means a work or a copy of a work which—

(a) has been subjected to derogatory treatment within the meaning of section 80, and

(b) has been or is likely to be the subject of any of the acts mentioned in that section in circumstances infringing that right.

Duration of Protection
Duration of copyright

Section 12: Duration of copyright in literary, dramatic, musical or artistic works

12.—(1) The following provisions have effect with respect to the duration of copyright in a literary, dramatic, musical or artistic work.

(2) Copyright expires at the end of the period of 70 years from the end of the calendar year in which the author dies, subject as follows.

(3) If the work is of unknown authorship, copyright expires—

(a) at the end of the period of 70 years from the end of the calendar year in which the work was made, or

(b) if during that period the work is made available to the public, at the end of the period of 70 years from the end of the calendar year in which it is first so made available,

subject as follows.

(4) Subsection (2) applies if the identity of the author becomes known before the end of the period specified in paragraph (a) or (b) of subsection (3).

(5) For the purposes of subsection (3) making available to the public includes:
(a) in the case of a literary, dramatic or musical work—

(i) performance in public, or

(ii) being broadcast or included in a cable program service;

(b) in the case of an artistic work—

(i) exhibition in public,

(ii) a film including the work being shown in public, or

(iii) being included in a broadcast or cable program service;

but in determining generally for the purposes of that subsection whether a work has been made available to the public no account shall be taken of any unauthorised act.

(6) Where the country of origin of the work is not an EEA state and the author of the work is not a national of an EEA state, the duration of copyright is that to which the work is entitled in the country of origin, provided that does not exceed the period which would apply under subsections (2) to (5).

(7) If the work is computer-generated the above provisions do not apply and copyright expires at the end of the period of 50 years from the end of the calendar year in which the work was made.

(8) The provisions of this section are adapted as follows in relation to a work of joint authorship—

(a) the reference in subsection (2) to the death of the author shall be construed—

(i) if the identity of all the authors is known, as a reference to the death of the last of them to die, and

(ii) if the identity of one or more of the authors is known and the identity of one or more others is not, as a reference to the death of the last whose identity is known;

(b) the reference in subsection (4) to the identity of the author becoming known shall be construed as a reference to the identity of any of the authors becoming known;

(c) the reference in subsection (6) to the author not being a national of an EEA state shall be construed as a reference to none of the authors being a national of an EEA state.

(9) This section does not apply to Crown copyright or Parliamentary copyright (see sections 163 to 166B) or to copyright which subsists by virtue of section 168 (copyright of certain international organisations).

Section 13A: Duration of copyright in sound recordings

Section 13B:Duration of copyright in films

Section 14: Duration of copyright in broadcasts and cable programmes

Section 15: Duration of copyright in typographical arrangement of published editions.

Section 57: Anonymous or pseudonymous works: acts permitted on assumptions as to expiry of copyright or death of author.

57.—(1) Copyright in a literary, dramatic, musical or artistic work is not infringed by an act done at a time when, or in pursuance of arrangements made at a time when—

(a) it is not possible by reasonable inquiry to ascertain the identity of the author, and

(b) it is reasonable to assume

(i) that copyright has expired, or

(ii) that the author died 70 years or more before the beginning of the calendar year in which the act is done or the arrangements are made.

(2)Subsection (1)(b)(ii) does not apply in relation to—

(a) a work in which Crown copyright subsists, or

(b) a work in which copyright originally vested in an international organisation by virtue of section 168 and in respect of which an Order under that section specifies a copyright period longer than 70 years.

(3) In relation to a work of joint authorship—

(a) the reference in subsection (1) to its being possible to ascertain the identity of the author shall be construed as a reference to its being possible to ascertain the identity of any of the authors, and

(b)the reference in subsection (1)(b)(ii) to the author having died shall be construed as a reference to all the authors having died.

Section 66A: Films: acts permitted on assumptions as to expiry of copyright, &c.

66A.—(1) Copyright in a film is not infringed by an act done at a time when, or in pursuance of arrangements made at a time when--

(...)

Section 86: Duration of (moral) rights.

86.—(1) The rights conferred by section 77 (right to be identified as author or director), section 80 (right to object to derogatory treatment of work) and section 85 (right to privacy of certain photographs and films) continue to subsist so long as copyright subsists in the work.

(2)The right conferred by section 84 (false attribution) continues to subsist until 20 years after a person’s death.

Section 191: Duration of performers’ rights.

Exceptions and limitations

Educational and scientific purposes


Scope of exceptions
Section 28: Introductory provisions (to exceptions)

28.—(1) The provisions of this Chapter specify acts which may be done in relation to copyright works notwithstanding the subsistence of copyright; they relate only to the question of infringement of copyright and do not affect any other right or obligation restricting the doing of any of the specified acts.

(2) Where it is provided by this Chapter that an act does not infringe copyright, or may be done without infringing copyright, and no particular description of copyright work is mentioned, the act in question does not infringe the copyright in a work of any description.

(3) No inference shall be drawn from the description of any act which may by virtue of this Chapter be done without infringing copyright as to the scope of the acts restricted by the copyright in any description of work.

(4) The provisions of this Chapter are to be construed independently of each other, so that the fact that an act does not fall within one provision does not mean that it is not covered by another provision.

Section 189: Exceptions to rights conferred Acts permitted notwithstanding rights conferred by this Part. (performers’ rights)

189. The provisions of Schedule 2 specify acts which may be done notwithstanding the rights conferred by this Part, being acts which correspond broadly to certain of those specified in Chapter III of Part I (acts permitted notwithstanding copyright).

Libraries and archives
Libraries and archives

Section 37: Libraries and archives: introductory.

37.—(1) In sections 38 to 43 (copying by librarians and archivists)—

(a) references in any provision to a prescribed library or archive are to a library or archive of a description prescribed for the purposes of that provision by regulations made by the Secretary of State; and

(b) references in any provision to the prescribed conditions are to the conditions so prescribed.

(2) The regulations may provide that, where a librarian or archivist is required to be satisfied as to any matter before making or supplying a copy of a work—

(a) he may rely on a signed declaration as to that matter by the person requesting the copy, unless he is aware that it is false in a material particular, and

(b) in such cases as may be prescribed, he shall not make or supply a copy in the absence of a signed declaration in such form as may be prescribed.

(3) Where a person requesting a copy makes a declaration which is false in a material particular and is supplied with a copy which would have been an infringing copy if made by him—

(a) he is liable for infringement of copyright as if he had made the copy himself, and

(b) the copy shall be treated as an infringing copy.

(4) The regulations may make different provision for different descriptions of libraries or archives and for different purposes.

(5) Regulations shall be made by statutory instrument which shall be subject to annulment in pursuance of a resolution of either House of Parliament.

(6) References in this section, and in sections 38 to 43, to the librarian or archivist include a person acting on his behalf.

Section 38: Copying by librarians: articles in periodicals.

38.—(1) The librarian of a prescribed library may, if the prescribed conditions are complied with, make and supply a copy of an article in a periodical without infringing any copyright in the text, in any illustrations accompanying the text or in the typographical arrangement.

(2) The prescribed conditions shall include the following—

(a) that copies are supplied only to persons satisfying the librarian that they require them for the purposes of -

(i) research for a non-commercial purpose, or

(ii) private study,

and will not use them for any other purpose;

((a) that copies are supplied only to persons satisfying the librarian that they require them for purposes of research or private study, and will not use them for any other purpose; old version)

(b) that no person is furnished with more than one copy of the same article or with copies of more than one article contained in the same issue of a periodical; and

(c) that persons to whom copies are supplied are required to pay for them a sum not less than the cost (including a contribution to the general expenses of the library) attributable to their production.

Section 39: Copying by librarians: part of published works.

39.—(1) The librarian of a prescribed library may, if the prescribed conditions are complied with, make and supply from a published edition a copy of part of a literary, dramatic or musical work (other than an article in a periodical) without infringing any copyright in the work, in any illustrations accompanying the work or in the typographical arrangement.

(2) The prescribed conditions shall include the following—

(a) that copies are supplied only to persons satisfying the librarian that they require them for the purposes of -

(i) research for a non-commercial purpose, or

(ii) private study,

and will not use them for any other purpose;

((a) that copies are supplied only to persons satisfying the librarian that they require them for purposes of research or private study, and will not use them for any other purpose; old version)

(b) that no person is furnished with more than one copy of the same material or with a copy of more than a reasonable proportion of any work; and

(c) that persons to whom copies are supplied are required to pay for them a sum not less than the cost (including a contribution to the general expenses of the library) attributable to their production.

Section 40: Restriction on production of multiple copies of the same material.
40.—(1) Regulations for the purposes of sections 38 and 39 (copying by librarian of article or part of published work) shall contain provision to the effect that a copy shall be supplied only to a person satisfying the librarian that his requirement is not related to any similar requirement of another person.

(2) The regulations may provide—

(a) that requirements shall be regarded as similar if the requirements are for copies of substantially the same material at substantially the same time and for substantially the same purpose; and

(b) that requirements of persons shall be regarded as related if those persons receive instruction to which the material is relevant at the same time and place.

Section 40A: Lending of copies by libraries or archives

40A.—(1) Copyright in a work of any description is not infringed by the lending of a book by a public library if the book is within the public lending right scheme.

For this purpose--

(a) ‘the public lending right scheme’ means the scheme in force under section 1 of the Public Lending Right Act 1979, and

(b) a book is within the public lending right scheme if it is a book within the meaning of the provisions of the scheme relating to eligibility whether or not it is in fact eligible.

(2) Copyright in a work is not infringed by the lending of copies of the work by a prescribed library or archive (other than a public library) which is not conducted for profit.

Section 41: Copying by librarians: supply of copies to other libraries.

41.—(1) The librarian of a prescribed library may, if the prescribed conditions are complied with, make and supply to another prescribed library a copy of—

(a) an article in a periodical, or

(b) the whole or part of a published edition of a literary, dramatic or musical work,

without infringing any copyright in the text of the article or, as the case may be, in the work, in any illustrations accompanying it or in the typographical arrangement.

(2) Subsection (1)(b) does not apply if at the time the copy is made the librarian making it knows, or could by reasonable inquiry ascertain, the name and address of a person entitled to authorise the making of the copy.

Section 42: Copying by librarians or archivists: replacement copies of works.

42.—(1) The librarian or archivist of a prescribed library or archive may, if the prescribed conditions are complied with, make a copy from any item in the permanent collection of the library or archive—

(a) in order to preserve or replace that item by placing the copy in its permanent collection in addition to or in place of it, or

(b) in order to replace in the permanent collection of another prescribed library or archive an item which has been lost, destroyed or damaged,

without infringing the copyright in any literary, dramatic or musical work, in any illustrations accompanying such a work or, in the case of a published edition, in the typographical arrangement.

(2) The prescribed conditions shall include provision for restricting the making of copies to cases where it is not reasonably practicable to purchase a copy of the item in question to fulfil that purpose.

Section 43: Copying by librarians or archivists: certain unpublished works.

43.—(1) The librarian or archivist of a prescribed library or archive may, if the prescribed conditions are complied with, make and supply a copy of the whole or part of a literary, dramatic or musical work from a document in the library or archive without infringing any copyright in the work or any illustrations accompanying it.

(2) This section does not apply if—

(a) the work had been published before the document was deposited in the library or archive, or

(b) the copyright owner has prohibited copying of the work,

and at the time the copy is made the librarian or archivist making it is, or ought to be, aware of that fact.

(3) The prescribed conditions shall include the following—

(a) that copies are supplied only to persons satisfying the librarian or archivist that they require them for the purposes of -

(i) research for a non-commercial purpose, or

(ii) private study,

and will not use them for any other purpose;

((a) that copies are supplied only to persons satisfying the librarian or archivist that they require them for purposes of research or private study and will not use them for any other purpose; old version)

(b) that no person is furnished with more than one copy of the same material; and

(c) that persons to whom copies are supplied are required to pay for them a sum not less than the cost (including a contribution to the general expenses of the library or archive) attributable to their production.

Section 44: Copy of work required to be made as condition of export.

44. If an article of cultural or historical importance or interest cannot lawfully be exported from the United Kingdom unless a copy of it is made and deposited in an appropriate library or archive, it is not an infringement of copyright to make that copy.

Section 75: Recording for archival purposes.

75.—(1) A recording of a broadcast or cable program of a designated class, or a copy of such a recording, may be made for the purpose of being placed in an archive maintained by a designated body without thereby infringing any copyright in the broadcast or cable program or in any work included in it.

(2) In subsection (1) ‘designated’ means designated for the purposes of this section by order of the Secretary of State, who shall not designate a body unless he is satisfied that it is not established or conducted for profit.

(3) An order under this section shall be made by statutory instrument which shall be subject to annulment in pursuance of a resolution of either House of Parliament.

Acknowledgement of source
Sec. 29 (1) (research and private study), sec. 30 (1) (criticism and review);

sections 32 (3) and 36 ( education ) demand sufficient acknowledgement; except , where this would be impossible for reasons of practicality or otherwise or in certain other cases( see the above mentioned sections for details)

Section 178: ‘sufficient acknowledgement’ means an acknowledgement identifying the work in question by its title or other description, and identifying the author unless

(a) in the case of a published work, it is published anonymously;

(b) in the case of an unpublished work, it is not possible for a person to ascertain the identity of the author by reasonable inquiry.

In addition there is the general moral right to be identified as author in sec. 77; while sec. 79 states several exceptions to this right to be identified in case that exceptions from copyright protection apply (eg. reporting of current events or examination questions), there is no reference to the copyright protection exception for research activities; therefore, acknowledgement of source seems to be necessary in those cases.

Private use
Subject to the fair use concept

How to acquire rights if necessary?

Right-holder

Authorship
Section 9: Authorship of work.

9.—(1) In this Part ‘author’, in relation to a work, means the person who creates it.

(2) That person shall be taken to be—

(aa) in the case of a sound recording, the producer;

(ab) in the case of a film, the producer and the principal director;

(b) in the case of a broadcast, the person making the broadcast (see section 6(3)) or, in the case of a broadcast which relays another broadcast by reception and immediate re-transmission, the person making that other broadcast;

(d) in the case of the typographical arrangement of a published edition, the publisher.

(3) In the case of a literary, dramatic, musical or artistic work which is computer-generated, the author shall be taken to be the person by whom the arrangements necessary for the creation of the work are undertaken.

(4) For the purposes of this Part a work is of ‘unknown authorship’ if the identity of the author is unknown or, in the case of a work of joint authorship, if the identity of none of the authors is known.

(5) For the purposes of this Part the identity of an author shall be regarded as unknown if it is not possible for a person to ascertain his identity by reasonable inquiry; but if his identity is once known it shall not subsequently be regarded as unknown.

Section 11: First ownership of copyright.

11.—(1) The author of a work is the first owner of any copyright in it, subject to the following provisions.

(2) Where a literary, dramatic, musical or artistic work, or a film, is made by an employee in the course of his employment, his employer is the first owner of any copyright in the work subject to any agreement to the contrary.

(3) This section does not apply to Crown copyright or Parliamentary copyright (see sections 163 and 165) or to copyright which subsists by virtue of section 168 (copyright of certain international organisations).

Joint authors/ compound works/ authors in employment
Section 10: Works of joint authorship.

10.—(1) In this Part a ‘work of joint authorship’ means a work produced by the collaboration of two or more authors in which the contribution of each author is not distinct from that of the other author or authors.

(1A) A film shall be treated as a work of joint authorship unless the producer and the principal director are the same person.

(2) A broadcast shall be treated as a work of joint authorship in any case where more than one person is to be taken as making the broadcast (see section 6(3)).

(3) References in this Part to the author of a work shall, except as otherwise provided, be construed in relation to a work of joint authorship as references to all the authors of the work.

Section 88: Application of provisions to joint works.

88.—(1) The right conferred by section 77 (right to be identified as author or director) is, in the case of a work of joint authorship, a right of each joint author to be identified as a joint author and must be asserted in accordance with section 78 by each joint author in relation to himself.

(2) The right conferred by section 80 (right to object to derogatory treatment of work) is, in the case of a work of joint authorship, a right of each joint author and his right is satisfied if he consents to the treatment in question.

(3) A waiver under section 87 of those rights by one joint author does not affect the rights of the other joint authors.

(4) The right conferred by section 84 (false attribution) is infringed, in the circumstances mentioned in that section—

(a) by any false statement as to the authorship of a work of joint authorship, and

(b) by the false attribution of joint authorship in relation to a work of sole authorship;

and such a false attribution infringes the right of every person to whom authorship of any description is, whether rightly or wrongly, attributed.

(5) The above provisions also apply (with any necessary adaptations) in relation to a film which was, or is alleged to have been, jointly directed, as they apply to a work which is, or is alleged to be, a work of joint authorship.

A film is ‘jointly directed’ if it is made by the collaboration of two or more directors and the contribution of each director is not distinct from that of the other director or directors.

(6) The right conferred by section 85 (right to privacy of certain photographs and films) is, in the case of a work made in pursuance of a joint commission, a right of each person who commissioned the making of the work, so that—

(a) the right of each is satisfied if he consents to the act in question, and

(b) a waiver under section 87 by one of them does not affect the rights of the others.

Section 89: Application of provisions to parts of works.

89.—(1) The rights conferred by section 77 (right to be identified as author or director) and section 85 (right to privacy of certain photographs and films) apply in relation to the whole or any substantial part of a work.

(2) The rights conferred by section 80 (right to object to derogatory treatment of work) and section 84 (false attribution) apply in relation to the whole or any part of a work.

Sec. 104.-106.: presumptions of authorship/ownership of copyright

Section 11: First ownership of copyright

(...)

(2) Where a literary, dramatic, musical or artistic work, or a film, is made by an employee in the course of his employment, his employer is the first owner of any copyright in the work subject to any agreement to the contrary.

(...)



Collecting Societies
Section 93B: Right to equitable remuneration where rental right transferred

(...)

(7) In this section a ‘collecting society’ means a society or other organisation which has as its main object, or one of its main objects, the exercise of the right to equitable remuneration under this section on behalf of more than one author.

(...)

Section 191G: Right to equitable remuneration where rental right transferred

(...)

(6) In this section a ‘collecting society’ means a society or other organisation which has as its main object, or one of its main objects, the exercise of the right to equitable remuneration on behalf of more than one performer.

(...)

Sections 124-128.: licensing bodies

Contract Law/Licenses

Transfer of rights
Section 87: Consent and waiver of rights.

87.—(1) It is not an infringement of any of the rights conferred by this Chapter to do any act to which the person entitled to the right has consented.

(2) Any of those rights may be waived by instrument in writing signed by the person giving up the right.

(3) A waiver—

(a) may relate to a specific work, to works of a specified description or to works generally, and may relate to existing or future works, and

(b) may be conditional or unconditional and may be expressed to be subject to revocation;

and if made in favour of the owner or prospective owner of the copyright in the work or works to which it relates, it shall be presumed to extend to his licensees and successors in title unless a contrary intention is expressed.

(4) Nothing in this Chapter shall be construed as excluding the operation of the general law of contract or estoppel in relation to an informal waiver or other transaction in relation to any of the rights mentioned in subsection (1).

Sections. 90.-93A: detailed regulations on the transfer of (economic) rights

Waiver of moral rights: Section 94. The rights conferred by Chapter IV (moral rights) are not assignable.

Sec. 116-123: Licensing schemes

Remuneration Schemes/ compensation
Sec. 93B, 93C: Right to equitable remuneration where rental right transferred

Royalty or other sum payable for lending of certain works

Section 142: Royalty or other sum payable for lending of certain works

142.—(1) An application to settle the royalty or other sum payable in pursuance of section 66 (lending of copies of certain copyright works) may be made to the Copyright Tribunal by the copyright owner or the person claiming to be treated as licensed by him.

(2) The Tribunal shall consider the matter and make such order as it may determine to be reasonable in the circumstances.

(3) Either party may subsequently apply to the Tribunal to vary the order, and the Tribunal shall consider the matter and make such order confirming or varying the original order as it may determine to be reasonable in the circumstances.

(4) An application under subsection (3) shall not, except with the special leave of the Tribunal, be made within twelve months from the date of the original order or of the order on a previous application under that subsection.

(5) An order under subsection (3) has effect from the date on which it is made or such later date as may be specified by the Tribunal.

Section 143: Certification of licensing schemes

143.—(1) A person operating or proposing to operate a licensing scheme may apply to the Secretary of State to certify the scheme for the purposes of—

(a) section 35 (educational recording of broadcasts or cable programmes),

(b) section 60 (abstracts of scientific or technical articles),

(c) section 66 (lending to public of copies of certain works),

(d) section 74 (sub-titled copies of broadcasts or cable programmes for people who are deaf or hard of hearing), or

(e) section 141 (reprographic copying of published works by educational establishments).

(...)

Protection of technological measures and rights management information
Circumvention of protection measures

Section 296: Circumvention of technical devices applied to computer programs

(1) This section applies where -

(a) a technical device has been applied to a computer program; and

(b) a person (A) knowing or having reason to believe that it will be used to make infringing copies -

(i) manufactures for sale or hire, imports, distributes, sells or lets for hire, offers or exposes for sale or hire, advertises for sale or hire or has in his possession for commercial purposes any means the sole intended purpose of which is to facilitate the unauthorised removal or circumvention of the technical device; or

(ii) publishes information intended to enable or assist persons to remove or circumvent the technical device.

(2) The following persons have the same rights against A as a copyright owner has in respect of an infringement of copyright -

(a) a person -

(i) issuing to the public copies of, or

(ii) communicating to the public,

the computer program to which the technical device has been applied;

(b) the copyright owner or his exclusive licensee, if he is not the person specified in paragraph (a);

(c) the owner or exclusive licensee of any intellectual property right in the technical device applied to the computer program.

(3) The rights conferred by subsection (2) are concurrent, and sections 101(3) and 102(1) to (4) apply, in proceedings under this section, in relation to persons with concurrent rights as they apply, in proceedings mentioned in those provisions, in relation to a copyright owner and exclusive licensee with concurrent rights.

(4) Further, the persons in subsection (2) have the same rights under section 99 or 100 (delivery up or seizure of certain articles) in relation to any such means as is referred to in subsection (1) which a person has in his possession, custody or control with the intention that it should be used to facilitate the unauthorised removal or circumvention of any technical device which has been applied to a computer program, as a copyright owner has in relation to an infringing copy.

(5) The rights conferred by subsection (4) are concurrent, and section 102(5) shall apply, as respects anything done under section 99 or 100 by virtue of subsection (4), in relation to persons with concurrent rights as it applies, as respects anything done under section 99 or 100, in relation to a copyright owner and exclusive licensee with concurrent rights.

(6) In this section references to a technical device in relation to a computer program are to any device intended to prevent or restrict acts that are not authorised by the copyright owner of that computer program and are restricted by copyright. 
(7) The following provisions apply in relation to proceedings under this section as in relation to proceedings under Part 1 (copyright) -

(a) sections 104 to 106 of this Act (presumptions as to certain matters relating to copyright); and

(b) section 72 of the Supreme Court Act 1981, section 15 of the Law Reform (Miscellaneous Provisions) (Scotland) Act 1985 and section 94A of the Judicature (Northern Ireland) Act 1978 (withdrawal of privilege against self-incrimination in certain proceedings relating to intellectual property);

and section 114 of this Act applies, with the necessary modifications, in relation to the disposal of anything delivered up or seized by virtue of subsection (4).

(8) Expressions used in this section which are defined for the purposes of Part 1 of this Act (copyright) have the same meaning as in that Part.

Section 296ZA: Circumvention of technological measures

(1) This section applies where -

(a) effective technological measures have been applied to a copyright work other than a computer program; and

(b) a person (B) does anything which circumvents those measures knowing, or with reasonable grounds to know, that he is pursuing that objective.

(2) This section does not apply where a person, for the purposes of research into cryptography, does anything which circumvents effective technological measures unless in so doing, or in issuing information derived from that research, he affects prejudicially the rights of the copyright owner.

(3) The following persons have the same rights against B as a copyright owner has in respect of an infringement of copyright -

(a) a person -

(i) issuing to the public copies of, or

(ii) communicating to the public,

the work to which effective technological measures have been applied; and

(b) the copyright owner or his exclusive licensee, if he is not the person specified in paragraph (a).

(4) The rights conferred by subsection (3) are concurrent, and sections 101(3) and 102(1) to (4) apply, in proceedings under this section, in relation to persons with concurrent rights as they apply, in proceedings mentioned in those provisions, in relation to a copyright owner and exclusive licensee with concurrent rights.

(5) The following provisions apply in relation to proceedings under this section as in relation to proceedings under Part 1 (copyright) -

(a) sections 104 to 106 of this Act (presumptions as to certain matters relating to copyright); and

(b) section 72 of the Supreme Court Act 1981, section 15 of the Law Reform (Miscellaneous Provisions) (Scotland) Act 1985 and section 94A of the Judicature (Northern Ireland) Act 1978 (withdrawal of privilege against self-incrimination in certain proceedings relating to intellectual property).

(6) Subsections (1) to (4) and (5)(b) and any other provision of this Act as it has effect for the purposes of those subsections apply, with any necessary adaptations, to rights in performances, publication right and database right.

(7) The provisions of regulation 22 (presumptions relevant to database right) of the Copyright and Rights in Databases Regulations 1997 (SI 1997/3032) apply in proceedings brought by virtue of this section in relation to database right.

Section 296ZB: Devices and services designed to circumvent technological measures

(1) A person commits an offence if he -

(a) manufactures for sale or hire, or

(b) imports otherwise than for his private and domestic use, or

(c) in the course of a business -

(i) sells or lets for hire, or

(ii) offers or exposes for sale or hire, or

(iii) advertises for sale or hire, or

(iv) possesses, or

(v) distributes, or

(d) distributes otherwise than in the course of a business to such an extent as to affect prejudicially the copyright owner,

any device, product or component which is primarily designed, produced, or adapted for the purpose of enabling or facilitating the circumvention of effective technological measures.

(2) A person commits an offence if he provides, promotes, advertises or markets -

(a) in the course of a business, or

(b) otherwise than in the course of a business to such an extent as to affect prejudicially the copyright owner,

a service the purpose of which is to enable or facilitate the circumvention of effective technological measures.

(3) Subsections (1) and (2) do not make unlawful anything done by, or on behalf of, law enforcement agencies or any of the intelligence services -

(a) in the interests of national security; or

(b) for the purpose of the prevention or detection of crime, the investigation of an offence, or the conduct of a prosecution,

and in this subsection ‘intelligence services’ has the meaning given in section 81 of the Regulation of Investigatory Powers Act 2000.

(4) A person guilty of an offence under subsection (1) or (2) is liable -

(a) on summary conviction, to imprisonment for a term not exceeding three months, or to a fine not exceeding the statutory maximum, or both;

(b) on conviction on indictment to a fine or imprisonment for a term not exceeding two years, or both.

(5) It is a defence to any prosecution for an offence under this section for the defendant to prove that he did not know, and had no reasonable ground for believing, that -

(a) the device, product or component; or

(b) the service,

enabled or facilitated the circumvention of effective technological measures.

Section 296ZC: Devices and services designed to circumvent technological measures: search warrants and forfeiture

(1) The provisions of sections 297B (search warrants), 297C (forfeiture of unauthorised decoders: England and Wales or Northern Ireland) and 297D (forfeiture of unauthorised decoders: Scotland) apply to offences under section 296ZB with the following modifications.

(2) In section 297B the reference to an offence under section 297A(1) shall be construed as a reference to an offence under section 296ZB(1) or (2).

(3) In sections 297C(2)(a) and 297D(15) the references to an offence under section 297A(1) shall be construed as a reference to an offence under section 296ZB(1).

(4) In sections 297C and 297D references to unauthorised decoders shall be construed as references to devices, products or components for the purpose of circumventing effective technological measures.

Section 296ZD: Rights and remedies in respect of devices and services designed to circumvent technological measures

(1) This section applies where -

(a) effective technological measures have been applied to a copyright work other than a computer program; and

(b) a person (C) manufactures, imports, distributes, sells or lets for hire, offers or exposes for sale or hire, advertises for sale or hire, or has in his possession for commercial purposes any device, product or component, or provides services which

(i) are promoted, advertised or marketed for the purpose of the circumvention of, or

(ii) have only a limited commercially significant purpose or use other than to circumvent, or

(iii) are primarily designed, produced, adapted or performed for the purpose of enabling or facilitating the circumvention of,

those measures.

(2) The following persons have the same rights against C as a copyright owner has in respect of an infringement of copyright -

(a) a person -

(i) issuing to the public copies of, or

(ii) communicating to the public,

the work to which effective technological measures have been applied;

(b) the copyright owner or his exclusive licensee, if he is not the person specified in paragraph (a); and

(c) the owner or exclusive licensee of any intellectual property right in the effective technological measures applied to the work.

(3) The rights conferred by subsection (2) are concurrent, and sections 101(3) and 102(1) to (4) apply, in proceedings under this section, in relation to persons with concurrent rights as they apply, in proceedings mentioned in those provisions, in relation to a copyright owner and exclusive licensee with concurrent rights.

(4) Further, the persons in subsection (2) have the same rights under section 99 or 100 (delivery up or seizure of certain articles) in relation to any such device, product or component which a person has in his possession, custody or control with the intention that it should be used to circumvent effective technological measures, as a copyright owner has in relation to any infringing copy.

(5) The rights conferred by subsection (4) are concurrent, and section 102(5) shall apply, as respects anything done under section 99 or 100 by virtue of subsection (4), in relation to persons with concurrent rights as it applies, as respects anything done under section 99 or 100, in relation to a copyright owner and exclusive licensee with concurrent rights.

(6) The following provisions apply in relation to proceedings under this section as in relation to proceedings under Part 1 (copyright) -

(a) sections 104 to 106 of this Act (presumptions as to certain matters relating to copyright); and

(b) section 72 of the Supreme Court Act 1981, section 15 of the Law Reform (Miscellaneous Provisions) (Scotland) Act 1985 and section 94A of the Judicature (Northern Ireland) Act 1978 (withdrawal of privilege against self-incrimination in certain proceedings relating to intellectual property);

and section 114 of this Act applies, with the necessary modifications, in relation to the disposal of anything delivered up or seized by virtue of subsection (4).

(7) In section 97(1) (innocent infringement of copyright) as it applies to proceedings for infringement of the rights conferred by this section, the reference to the defendant not knowing or having reason to believe that copyright subsisted in the work shall be construed as a reference to his not knowing or having reason to believe that his acts enabled or facilitated an infringement of copyright.

(8) Subsections (1) to (5), (6)(b) and (7) and any other provision of this Act as it has effect for the purposes of those subsections apply, with any necessary adaptations, to rights in performances, publication right and database right.

(9) The provisions of regulation 22 (presumptions relevant to database right) of the Copyright and Rights in Databases Regulations 1997 (SI 1997/3032) apply in proceedings brought by virtue of this section in relation to database right.

Section296ZE: Remedy where effective technological measures prevent permitted acts

Section 296ZF: Interpretation of sections 296ZA to 296ZE

Rights management information

Section 296ZG: Electronic rights management information

(1) This section applies where a person (D), knowingly and without authority, removes or alters electronic rights management information which -

(a) is associated with a copy of a copyright work, or

(b) appears in connection with the communication to the public of a copyright work, and

where D knows, or has reason to believe, that by so doing he is inducing, enabling, facilitating or concealing an infringement of copyright.

(2) This section also applies where a person (E), knowingly and without authority, distributes, imports for distribution or communicates to the public copies of a copyright work from which electronic rights management information -

(a) associated with the copies, or

(b) appearing in connection with the communication to the public of the work,

has been removed or altered without authority and where E knows, or has reason to believe, that by so doing he is inducing, enabling, facilitating or concealing an infringement of copyright.

(3) A person issuing to the public copies of, or communicating, the work to the public, has the same rights against D and E as a copyright owner has in respect of an infringement of copyright.

(4) The copyright owner or his exclusive licensee, if he is not the person issuing to the public copies of, or communicating, the work to the public, also has the same rights against D and E as he has in respect of an infringement of copyright.

(5) The rights conferred by subsections (3) and (4) are concurrent, and sections 101(3) and 102(1) to (4) apply, in proceedings under this section, in relation to persons with concurrent rights as they apply, in proceedings mentioned in those provisions, in relation to a copyright owner and exclusive licensee with concurrent rights.

(6) The following provisions apply in relation to proceedings under this section as in relation to proceedings under Part 1 (copyright) -

(a) sections 104 to 106 of this Act (presumptions as to certain matters relating to copyright); and

(b) section 72 of the Supreme Court Act 1981, section 15 of the Law Reform (Miscellaneous Provisions) (Scotland) Act 1985 and section 94A of the Judicature (Northern Ireland) Act 1978 (withdrawal of privilege against self-incrimination in certain proceedings relating to intellectual property).

(7) In this section -

(a) expressions which are defined for the purposes of Part 1 of this Act (copyright) have the same meaning as in that Part; and

(b) ‘rights management information’ means any information provided by the copyright owner or the holder of any right under copyright which identifies the work, the author, the copyright owner or the holder of any intellectual property rights, or information about the terms and conditions of use of the work, and any numbers or codes that represent such information.

(8) Subsections (1) to (5) and (6)(b), and any other provision of this Act as it has effect for the purposes of those subsections, apply, with any necessary adaptations, to rights in performances, publication right and database right.

(9) The provisions of regulation 22 (presumptions relevant to database right) of the Copyright and Rights in Databases Regulations 1997 (SI 1997/3032) apply in proceedings brought by virtue of this section in relation to database right.

Section 6A: Safeguards in relation to certain satellite broadcasts

Consequences of copyright infringement
Civil consequences

Section 96: Infringement actionable by copyright owner.

96.—(1) An infringement of copyright is actionable by the copyright owner.

(2) In an action for infringement of copyright all such relief by way of damages, injunctions, accounts or otherwise is available to the plaintiff as is available in respect of the infringement of any other property right.

(3) This section has effect subject to the following provisions of this Chapter.

Section 97: Provisions as to damages in infringement action.

97.—(1) Where in an action for infringement of copyright it is shown that at the time of the infringement the defendant did not know, and had no reason to believe, that copyright subsisted in the work to which the action relates, the plaintiff is not entitled to damages against him, but without prejudice to any other remedy.

(2) The court may in an action for infringement of copyright having regard to all the circumstances, and in particular to—

(a) the flagrancy of the infringement, and

(b) any benefit accruing to the defendant by reason of the infringement, award such additional damages as the justice of the case may require.

Section 97A Injunctions against service providers

(1) The High Court (in Scotland, the Court of Session) shall have power to grant an injunction against a service provider, where that service provider has actual knowledge of another person using their service to infringe copyright.

(2) In determining whether a service provider has actual knowledge for the purpose of this section, a court shall take into account all matters which appear to it in the particular circumstances to be relevant and, amongst other things, shall have regard to -

(a) whether a service provider has received a notice through a means of contact made available in accordance with regulation 6(1)(c) of the Electronic Commerce (EC Directive) Regulations 2002 (SI 2002/2013); and

(b) the extent to which any notice includes -

(i) the full name and address of the sender of the notice;

(ii) details of the infringement in question.

(3) In this section ‘service provider’ has the meaning given to it by regulation 2 of the Electronic Commerce (EC Directive) Regulations 2002.

Section 98: Undertaking to take licence of right in infringement proceedings.

98.—(1) If in proceedings for infringement of copyright in respect of which a licence is available as of right under section 144 (powers exercisable in consequence of report of Competition Commission) the defendant undertakes to take a licence on such terms as may be agreed or, in default of agreement, settled by the Copyright Tribunal under that section—

(a) no injunction shall be granted against him,

(b) no order for delivery up shall be made under section 99, and

(c) the amount recoverable against him by way of damages or on an account of profits shall not exceed double the amount which would have been payable by him as licensee if such a licence on those terms had been granted before the earliest infringement.

(2) An undertaking may be given at any time before final order in the proceedings, without any admission of liability.

(3) Nothing in this section affects the remedies available in respect of an infringement committed before licences of right were available.

Section 99: Order for delivery up.

99.—(1) Where a person—

(a) has an infringing copy of a work in his possession, custody or control in the course of a business, or

(b) has in his possession, custody or control an article specifically designed or adapted for making copies of a particular copyright work, knowing or having reason to believe that it has been or is to be used to make infringing copies,

the owner of the copyright in the work may apply to the court for an order that the infringing copy or article be delivered up to him or to such other person as the court may direct.

(2) An application shall not be made after the end of the period specified in section 113 (period after which remedy of delivery up not available); and no order shall be made unless the court also makes, or it appears to the court that there are grounds for making, an order under section 114 (order as to disposal of infringing copy or other article).

(3) A person to whom an infringing copy or other article is delivered up in pursuance of an order under this section shall, if an order under section 114 is not made, retain it pending the making of an order, or the decision not to make an order, under that section.

(4) Nothing in this section affects any other power of the court.

Section 100: Right to seize infringing copies and other articles.

100.—(1) An infringing copy of a work which is found exposed or otherwise immediately available for sale or hire, and in respect of which the copyright owner would be entitled to apply for an order under section 99, may be seized and detained by him or a person authorised by him.

The right to seize and detain is exercisable subject to the following conditions and is subject to any decision of the court under section 114.

(2) Before anything is seized under this section notice of the time and place of the proposed seizure must be given to a local police station.

(3) A person may for the purpose of exercising the right conferred by this section enter premises to which the public have access but may not seize anything in the possession, custody or control of a person at a permanent or regular place of business of his, and may not use any force.

(4) At the time when anything is seized under this section there shall be left at the place where it was seized a notice in the prescribed form containing the prescribed particulars as to the person by whom or on whose authority the seizure is made and the grounds on which it is made.

(5) In this section—

‘premises’ includes land, buildings, moveable structures, vehicles, vessels, aircraft and hovercraft; and

‘prescribed’ means prescribed by order of the Secretary of State.

(6) An order of the Secretary of State under this section shall be made by statutory instrument which shall be subject to annulment in pursuance of a resolution of either House of Parliament.

Section 101: Rights and remedies of exclusive licensee Rights and remedies or exclusive licensee.

101.—(1) An exclusive licensee has, except against the copyright owner, the same rights and remedies in respect of matters occurring after the grant of the licence as if the licence had been an assignment.

(2) His rights and remedies are concurrent with those of the copyright owner; and references in the relevant provisions of this Part to the copyright owner shall be construed accordingly.

(3) In an action brought by an exclusive licensee by virtue of this section a defendant may avail himself of any defence which would have been available to him if the action had been brought by the copyright owner.

Section 101A: Certain infringements actionable by a non-exclusive licensee

(1) A non-exclusive licensee may bring an action for infringement of copyright if -

(a) the infringing act was directly connected to a prior licensed act of the licensee; and

(b) the licence -

(i) is in writing and is signed by or on behalf of the copyright owner; and

(ii) expressly grants the non-exclusive licensee a right of action under this section.

(2) In an action brought under this section, the non-exclusive licensee shall have the same rights and remedies available to him as the copyright owner would have had if he had brought the action.

(3) The rights granted under this section are concurrent with those of the copyright owner and references in the relevant provisions of this Part to the copyright owner shall be construed accordingly.

(4) In an action brought by a non-exclusive licensee by virtue of this section a defendant may avail himself of any defence which would have been available to him if the action had been brought by the copyright owner.

(5) Subsections (1) to (4) of section 102 shall apply to a non-exclusive licensee who has a right of action by virtue of this section as it applies to an exclusive licensee.

(6) In this section a ‘non-exclusive licensee’ means the holder of a licence authorising the licensee to exercise a right which remains exercisable by the copyright owner.

Section 101A: Certain infringements actionable by a non-exclusive licensee

(1) A non-exclusive licensee may bring an action for infringement of copyright if -

(a) the infringing act was directly connected to a prior licensed act of the licensee; and

(b) the licence -

(i) is in writing and is signed by or on behalf of the copyright owner; and

(ii) expressly grants the non-exclusive licensee a right of action under this section.

(2) In an action brought under this section, the non-exclusive licensee shall have the same rights and remedies available to him as the copyright owner would have had if he had brought the action.

(3) The rights granted under this section are concurrent with those of the copyright owner and references in the relevant provisions of this Part to the copyright owner shall be construed accordingly.

(4) In an action brought by a non-exclusive licensee by virtue of this section a defendant may avail himself of any defence which would have been available to him if the action had been brought by the copyright owner.

(5) Subsections (1) to (4) of section 102 shall apply to a non-exclusive licensee who has a right of action by virtue of this section as it applies to an exclusive licensee.

(6) In this section a ‘non-exclusive licensee’ means the holder of a licence authorising the licensee to exercise a right which remains exercisable by the copyright owner.’.

Section 102: Exercise of concurrent rights.

102.—(1) Where an action for infringement of copyright brought by the copyright owner or an exclusive licensee relates (wholly or partly) to an infringement in respect of which they have concurrent rights of action, the copyright owner or, as the case may be, the exclusive licensee may not, without the leave of the court, proceed with the action unless the other is either joined as a plaintiff or added as a defendant.

(2) A copyright owner or exclusive licensee who is added as a defendant in pursuance of subsection (1) is not liable for any costs in the action unless he takes part in the proceedings.

(3) The above provisions do not affect the granting of interlocutory relief on an application by a copyright owner or exclusive licensee alone.

(4) Where an action for infringement of copyright is brought which relates (wholly or partly) to an infringement in respect of which the copyright owner and an exclusive licensee have or had concurrent rights of action—

(a) the court shall in assessing damages take into account—

(i) the terms of the licence, and

(ii) any pecuniary remedy already awarded or available to either of them in respect of the infringement;

(b) no account of profits shall be directed if an award of damages has been made, or an account of profits has been directed, in favour of the other of them in respect of the infringement; and

(c) the court shall if an account of profits is directed apportion the profits between them as the court considers just, subject to any agreement between them;

and these provisions apply whether or not the copyright owner and the exclusive licensee are both parties to the action.

(5) The copyright owner shall notify any exclusive licensee having concurrent rights before applying for an order under section 99 (order for delivery up) or exercising the right conferred by section 100 (right of seizure); and the court may on the application of the licensee make such order under section 99 or, as the case may be, prohibiting or permitting the exercise by the copyright owner of the right conferred by section 100, as it thinks fit having regard to the terms of the licence.

Section 103: Remedies for infringement of moral rights Remedies for infringement of moral rights.

103.—(1) An infringement of a right conferred by Chapter IV (moral rights) is actionable as a breach of statutory duty owed to the person entitled to the right.

(...)

Section 107: Offences Criminal liability for making or dealing with infringing articles, etc...

107.— (1) A person commits an offence who, without the licence of the copyright owner—

(a) makes for sale or hire, or

(b) imports into the United Kingdom otherwise than for his private and domestic use, or

(c) possesses in the course of a business with a view to committing any act infringing the copyright, or

(d) in the course of a business—

(i) sells or lets for hire, or

(ii) offers or exposes for sale or hire, or

(iii) exhibits in public, or

(iv) distributes, or

(e) distributes otherwise than in the course of a business to such an extent as to affect prejudicially the owner of the copyright,

an article which is, and which he knows or has reason to believe is, an infringing copy of a copyright work.

(2) A person commits an offence who—

(a) makes an article specifically designed or adapted for making copies of a particular copyright work, or

(b) has such an article in his possession,

knowing or having reason to believe that it is to be used to make infringing copies for sale or hire or for use in the course of a business.

(2A) A person who infringes copyright in a work by communicating the work to the public -

(a) in the course of a business, or

(b) otherwise than in the course of a business to such an extent as to affect prejudicially the owner of the copyright,

commits an offence if he knows or has reason to believe that, by doing so, he is infringing copyright in that work.

(3) Where copyright is infringed (otherwise than by reception of a broadcast or cable programme)—

(a) by the public performance of a literary, dramatic or musical work, or

(b) by the playing or showing in public of a sound recording or film,

any person who caused the work to be so performed, played or shown is guilty of an offence if he knew or had reason to believe that copyright would be infringed.

(4) A person guilty of an offence under subsection (1) (a), (b), (d) (iv) or (e) is liable—

(a) on summary conviction to imprisonment for a term not exceeding six months or a fine not exceeding the statutory maximum, or both;

(b) on conviction on indictment to a fine or imprisonment for a term not exceeding 10 years, or both.

(4A) A person guilty of an offence under subsection (2A) is liable -

(a) on summary conviction to imprisonment for a term not exceeding three months or a fine not exceeding the statutory maximum, or both;

(b) on conviction on indictment to a fine or imprisonment for a term not exceeding two years, or both.

(5) A person guilty of any other offence under this section is liable on summary conviction to imprisonment for a term not exceeding six months or a fine not exceeding level 5 on the standard scale, or both.

(6) Sections 104 to 106 (presumptions as to various matters connected with copyright) do not apply to proceedings for an offence under this section; but without prejudice to their application in proceedings for an order under section 108 below.

Section 108: Order for delivery up in criminal proceedings.

Section 109: Search warrants.

(amended 2002 and 2003)

Section 110: Offence by body corporate: liability of officers.

110—(1) Where an offence under section 107 committed by a body corporate is proved to have been committed with the consent or connivance of a director, manager, secretary or other similar officer of the body, or a person purporting to act in any such capacity, he as well as the body corporate is guilty of the offence and liable to be proceeded against and punished accordingly.

(…)

Section 111: Provision for preventing importation of infringing copies Infringing copies may be treated as prohibited goods.

Section 114: Order as to disposal of infringing copy or other article.

114.—(1) An application may be made to the court for an order that an infringing copy or other article delivered up in pursuance of an order under section 99 or 108, or seized and detained in pursuance of the right conferred by section 100, shall be—

(a) forfeited to the copyright owner, or

(b) destroyed or otherwise dealt with as the court may think fit, or for a decision that no such order should be made.

(…)

(amended 2003)

Section 114a pp. Forfeiture of infringing copies

(inserted by Copyright, etc... and Trade Marks (Offences and Enforcement) Act 2002)

Section 198: Offences Criminal liability for making, dealing with or using illicit recordings

Sections 297ff: Offences in the context of fraudulent receptions of transmissions

3. EU and international legislation

The following is a non-conclusive list of links related to intellectual property legislation.

al) relevant EU-Directives

23. Council Directive 91/250/EEC of 14 May 1991 on the legal protection of computer programs

http://europa.eu.int/smartapi/cgi/sga_doc
?smartapi!celexapi!prod!CELEXnumdoc&lg=EN&numdoc=31991L0250&model=guichett
24. Council Directive 92/100/EEC of 19 November 1992 on rental right and lending right and on certain rights related to copyright in the field of intellectual property
http://europa.eu.int/smartapi/cgi/sga_doc?
smartapi!celexapi!prod!CELEXnumdoc&lg=EN&numdoc=
31992L0100&model=guichett
25. Council Directive 93/83/EEC of 27 September 1993 on the co-ordination of certain rules concerning copyright and rights related to copyright applicable to satellite broadcasting and cable retransmission
http://europa.eu.int/smartapi/cgi/sga_doc
?smartapi!celexapi!prod!CELEXnumdoc&lg=EN&numdoc=31993L0083&model=guichett
26. Council Directive 93/98/EEC of 29 October 1993 harmonizing the term of protection of copyright and certain related rights
http://europa.eu.int/smartapi/cgi/sga_doc
?smartapi!celexapi!prod!CELEXnumdoc&lg=EN&numdoc=31993L0098&model=guichett
27. Directive 96/9/EC of the European Parliament and of the Council of 11 March 1996 on the legal protection of databases
http://europa.eu.int/smartapi/cgi/sga_doc?
smartapi!celexapi!prod!CELEXnumdoc&lg=EN&numdoc=
31996L0009&model=guichett
28. Directive 2001/84/EC of the European Parliament and of the Council of 27 September 2001 on the resale right for the benefit of the author of an original work of art
http://europa.eu.int/smartapi/cgi/sga_doc?
smartapi!celexapi!prod!CELEXnumdoc&lg=EN&numdoc=
32001L0084&model=guichett
29. Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonisation of certain aspects of copyright and related rights in the information society
http://europa.eu.int/smartapi/cgi/sga_doc
?smartapi!celexapi!prod!CELEXnumdoc&lg=EN&numdoc=32001L0029&model=guichett
30. Proposal for a Directive of the European Parliament and of the on measures and procedures to ensure the enforcement of intellectual property rights
http://europa.eu.int/eur-lex/en/com/pdf/2003/com2003_0046en01.pdf
am) Other international agreements

31. Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS)

http://www.wto.org/english/tratop_e/trips_e/trips_e.htm
Berne Convention for the Protection of Literary and Artistic Works www.wipo.int/clea/docs/en/wo/wo001en.htm
32. WIPO-copyright treaty (WCT)

http://europa.eu.int/comm/trade/pdf/wipo1996.pdf
www.wipo.int/clea/docs/en/wo/wo033en.htm
33. WIPO Performances and Phonogram Treaty (WPPT)
www.iop.org/treaties/ip/wppt/index.html

IV. Accession States

1. Table of Copyright Acts

Countries
English version of copyright law
Original titles
Future developments

Cyprus
The Copyright Laws 1976 to 1993

(Law No. 59, of December 3, 1976, as last amended by Law No. 18 (I) of Mai 7, 1993)

http://clea.wipo.int/clea/lpext.dll?f=templates&
fn=main-h.htm&2.0
Amendment 2002

(No English version available; not used in the survey)

Amendment 2003 (Implementation of Directive 2001/ 29/ EC)

(No English version available; not used in the survey)



Czech Republic
Law No. 121/2000 Coll. of 7 April 2000 on Copyright, Rights Related to Copyright and on the Amendment of Certain Laws (Copyright Act)

www.uvdt.cz/dokumenty/azanglicky.doc
121 
ZÁKON 
ze dne 7. dubna 2000 
o právu autorském, o právech souvisejících s právem autorským a o změně některých zákonů (autorský zákon)

www.nkp.cz/o_knihovnach/00-121.htm
 

Estonia
Copyright Act

Passed 11 November 1992

(RT1 1992, 49, 615; consolidated text RT I 2000, 16, 109), entered into force 12 December 1992,

amended by the following Acts:

16.10.2002 entered into force 18.11.2002 — RT I 2002, 92, 527;19.06.2002 entered into force 01.09.2002 — RT I 2002, 63, 387; 05.06.2002 entered into force 01.07.2002 — RT I 2002, 53, 336; 06.06.2001 entered into force 01.09.2001 — RT I 2001, 56, 335; 16.05.2001 entered into force 11.06.2001 — RT I 2001, 50, 289; 27.09.2000 entered into force 22.10.2000 — RT I 2000, 78, 497.

www.legaltext.ee/en/andmebaas/tekst.asp?loc=text&dok=X40022K4&keel=en&pg=1&ptyyp=RT&tyyp=X&query=copyright
Autoriõiguse seadus

Vastu võetud 11. novembril 1992. a.

(RT 1992, 49, 615; terviktekst RT I 2000, 16, 109), jõustunud 12. detsembril 1992. a.,

muudetud järgmiste seadustega:

16.10.2002 jõust.18.11.2002 — RT I 2002, 92, 527; 19.06.2002 jõust.01.09.2002 — RT I 2002, 63, 387; 05.06.2002 õust. 01.07.2002 — RT I 2002, 53, 336; 06.06.2001 jõust.01.09.2001 — RT I 2001, 56, 335; 16.05.2001 jõust.11.06.2001 — RT I 2001, 50, 289; 27.09.2000 jõust.22.10.2000 — RT I 2000, 78, 497.

www.legaltext.ee/en/andmebaas/ava.asp?m=022


Hungary
Copyright Act

Act No. LXXVI of July 1999- entered into force on September 1999

www.kibernet.hu/hungart/Act_No._LXXVI._of_1999_on_Copyright.html
amended by Law No. LXXVII of 2001

(No English version available; not used in the survey)
1999. évi LXXVI. törvény a szerzõi jogról

www.hpo.hu/szkv/199911/shlaw.cgi?728:1r
New Act about exhaustion of rights and satelite broadcasting

(not available)

Latvia
Copyright Act of April 6, 2000

www.ttc.lv/New/lv/tulkojumi/E0098.doc



Lithuania
Law on Copyright and Related Rights Act

Law No. VII- 1185 18/5/1999

amended by Law No. VII- 1886 20/7/2000

www3.lrs.lt/cgi-bin/getfmt?c1=w&c2=106588
amended by Law No. IX- 1355 5/3/2003

(No English version available; not used in the survey; for a summary see

www.litlex.lt/portal/ml/start.asp?act=legupd&lang=eng&biulid=69&srid=62&strid=300)

Protection of Computer Programs Act

(not available)

Malta
Copyright Act

Act XIII of 2000

as amended by Act VI 2001

http://docs.justicegov.mt/lom/legislation/english/leg/vol_13/chapt415.pdf



Poland
Law on Copyright and Neighboring Rights of February 4, 1994

http://clea.wipo.int/clea/lpext.dll?f=templates&fn=main-h.htm&2.0
as amended 9/6/2000
as amended 28/10/2002

http://baltic.mg.gov.pl/buisnes/act_x.htm
Database Protection Act 27/6/2001

(No English Version available; not used in the survey)

Implementation of Directive 29/2001/EC

(not available)

Slovakia
Copyright Act 1997

Law No. 383/1997 5/12/1997

www.culturegov.sk/english/LEG/leg1.html
Copyright (Collective Administration) Act

Law No. 283/ 1997 03/10/1997

http://clea.wipo.int/clea/lpext.dll?f=templates&fn=main-h.htm&2.0
as amended by Law No. 234/ 2000 of June 20, 2000

www.rada-rtv.sk/a/a1.7.html



Slovenia
Copyright and Related Rights Act 2001

Law No. 30/ 2001

www.sipo.mzt.si/laws/ZASP_EN.pdf

Text of a draft: Act amending The Copyright and related rights acts of October 20, 2003
www.sipo.mzt.si/GLAVAGB.htm

2. Survey of national provisions

an) Cyprus

CYPRUS

The Copyright Laws 1976 to 1993

(Law No. 59, of December 3, 1976, as last amended by Law No. 18(1), 1993)

Please note: There are already more recent acts which are implementing the Directives concerning copyright and database protection law into Cyprus law. Unfortunately, there are no English versions of these Acts available yet.

Protected Works

Categories of protected works
3.-(1) Subject to the provisions of this section, copyright shall subsist in the following works

(a) scientific works;

(b) literary works;

(c) musical works;

(d) artistic works;

(e) cinematograph films;

(f) photographs;

(g) sound recordings;

(h) broadcasts.

(…)

(Copyright in works of Government and international bodies)

6.-(1) Copyright shall subsist by virtue of this section in every work which is eligible for copyright under this Law and which is made by or under the direction or control of the Government and of such international bodies or other government organisations as may be prescribed and which has not been the subject of copyright conferred by section 4 or 5.

(2) Copyright subsisting by this section in a scientific, literary, musical or artistic work, other than a photograph, shall expire fifty years after the end of the year in which it was first published.

(3) Copyright subsisting by this section in a cinematograph film, photograph, sound recording or broadcast shall have the same duration as provided for by section 4 in relation to the same type of work.

Conditions for protection
3.-(1) …

(2) No copyright shall subsist in a literary, musical or artistic work unless it is of an original character, and has been reduced to writing, audio recorded, recorded in any way by electronic or other means or has otherwise been reduced to some material form.

(3) No copyright shall subsist in a scientific or artistic work if at the time when the work is made it is intended by the author to be used as a model or pattern to be multiplied by any industrial process.

(4) A work shall not be ineligible for copyright by reason only that the making of the work, or the doing of any act in relation to the work, involves an infringement of copyright in some other work.

Database protection
2. (1)…

‘literary work’ means, irrespective of literary quality, any of the following, or works similar thereto:

(…)

(g) table or compilation;

….

‘work’ includes translations, adaptations, new versions or arrangements of pre-existing works, and anthologies, collections or works which, by reason of the selection and arrangement of their content, present an original character…

Computer Software
2. (1)… ‘literary work’ means, irrespective of literary quality, any of the following, or works similar thereto:

(…)

(h) electronic computer progamme;…

14A.-(1) The circulation, sale, rental, distribution of any audio recording, cinematograph film or electronic computer program will only be allowed as long as it carries affixed by the author or his authorised representative on a visible place, a special sticker which will be made available in the manner that the Minister will determine and the affixing of this sticker by the author or his authorised representative certifies that the making available for trade, or the circulation in any way of the audio recording, cinematograph film, or electronic computer program does not constitute an infringement of the copyright of the author.

(2) Anyone who knowingly acts in breach of this section shall commit an offence and in case of his conviction shall be liable to a fine not exceeding one thousand five hundred (1,500) pounds for every copy or to imprisonment for a term not exceeding two (2) years or to both such penalties and in case of a second or subsequent conviction to a fine which shall not exceed two thousand (2,000) pounds or to imprisonment for a term not exceeding three (3) years or to both such penalties.

Scope/Form of Protection

Economic/Exploitation Rights

Right of reproduction
7.-(1) Copyright in a scientific, literary, musical or artistic work or a cinematograph film or photograph shall consist in the exclusive right to control the doing in the Republic of any of the following acts: the reproduction in any form, sale, rental, distribution, lending, advertising, exhibiting in public, the communication to the public, the broadcasting, the translation, adaptation and any other arrangement, of the whole work or a substantial part thereof:

(...)

Right of communication to the public and right of making available
7.-(1) Copyright in a scientific, literary, musical or artistic work or a cinematograph film or photograph shall consist in the exclusive right to control the doing in the Republic of any of the following acts: the reproduction in any form, sale, rental, distribution, lending, advertising, exhibiting in public, the communication to the public, the broadcasting, the translation, adaptation and any other arrangement, of the whole work or a substantial part thereof:

(...)

Distribution right
7.-(1) Copyright in a scientific, literary, musical or artistic work or a cinematograph film or photograph shall consist in the exclusive right to control the doing in the Republic of any of the following acts: the reproduction in any form, sale, rental, distribution, lending, advertising, exhibiting in public, the communication to the public, the broadcasting, the translation, adaptation and any other arrangement, of the whole work or a substantial part thereof:

(...)

Moral rights

Right of publication


Recognition of authorship
7.-

(…) 

(4) Copyright in a scientific, literary, musical or artistic work, in a cinematograph film or photograph ineludes the right of the author, during his lifetime, to claim authorship of the work …

Distortion of the work
7.-

(…) 

(4) Copyright in a scientific, literary, musical or artistic work, in a cinematograph film or photograph ineludes the right of the author, during his lifetime, … to object to any distortion, mutilation or other alteration thereof which would be prejudicial to his honour or reputation:
Provided that an author who authorizes the use of his work in a cinematograph film or a television broadcast may not oppose modifications which are absolutely required on technical grounds or for the purpose of commercial exploitation of the work.

Duration of Protection
4.-

(…)

(2) The duration of copyright subsisting by virtue of this section shall be calculated in accordance with the following schedule

Type of Work
Date of Expiration of Copyright

(i) Scientific, literary, musical
Fifty years beginning from
or artistic works other than
the end of the year in which
photographs
the author dies.

(ii) Cinematograph films and
Fifty years beginning from
photographs
the end of the year in which

the work was first published.

(iii) Sound recordings
Fifty years beginning from the end of the

year in which the recording was made.

(iv) Broadcasts
Fifty years beginning from the end of the

year in which the broadcast took place.

(3) In the case of anonymous or pseudonymous scientific, literary, musical or artistic works the copyright therein shall expire fifty years beginning from the end of the year in which the work was first published, but in any case not later than the end of the year in which it is reasonable to presume that the author has been dead for fifty years: Provided that in the event of the identity of the author becoming known the duration of copyright shall be calculated in accordance with the provisions of section 4(2)(i).

(4) In the case of a work of joint authorship, reference in the schedule in subsection (2) to the death of the author shall be taken to refer to the author who dies last, whether or not he is a qualified person.

Exceptions and limitations

Educational and scientific purposes
7.-(1)

(…)
Provided that copyright in any such work shall not include the right to control
(a) the doing of any of the aforesaid acts by way of fair dealing for purposes of research, private use, criticism or review, or the reporting of current events, on condition that, if such use is made in public, it shall he accompanied by an acknowledgement of the title of the work and its authorship, except where the work is incidentally included in a broadcast;

(…)

(f) the quotation of passages from published works if they are compatible with fair practice and their extent does not exceed that justified by the purpose, including extracts from newspaper articles and magazines in the form of press summaries, provided that mention is made of the source and of the name of the author which appears on the work thus used;

(g) the reproduction by the press and the inclusion in a broadcast or a communication to the public of articles published in newspapers or magazines on current economic, political or religious topics, if such reproduction or inclusion has not been expressly reserved and provided that the source is clearly indicated;

(i) the reading or recitation in public or in a broadcast by one person of any reasonable extract from a published literary work if accompanied by a sufficient acknowledgement;

(…)

(n) the reproduction by the press, the broadcasting and the communication to the public of lectures, addresses and other works of the same nature which are delivered in public, if such use is justified by its informatory purpose.

(…)

Scope of exceptions
7.-(1)

(…)

Provided that copyright in any such work shall not include the right to control
(a) the doing of any of the aforesaid acts by way of fair dealing for purposes of research, private use, criticism or review, or the reporting of current events, on condition that, if such use is made in public, it shall he accompanied by an acknowledgement of the title of the work and its authorship, except where the work is incidentally included in a broadcast;

(…)

(e) the inclusion of a work in a broadcast, communication to the public, sound recording, cinematograph film or collection of works, if such inclusion is made by way of illustration for teaching purposes and is compatible with fair practice and provided that mention is made of the source and of the name of the author which appears on the work thus used;

(f) the quotation of passages from published works if they are compatible with fair practice and their extent does not exceed that justified by the purpose, including extracts from newspaper articles and magazines in the form of press summaries, provided that mention is made of the source and of the name of the author which appears on the work thus used;

(…)


(n) the reproduction by the press, the broadcasting and the communication to the public of lectures, addresses and other works of the same nature which are delivered in public, if such use is justified by its informatory purpose.

Libraries and archives
7.-(1)

(…)
Provided that copyright in any such work shall not include the right to control
(…)

(j) any use made of a work by such public libraries, non-commercial collection and documentation centres and scientific institutions as may be prescribed, where such use is in the public interest, no revenue is derived therefrom and no admission fee is charged for the communication, if any, to the public of the work thus used;

(…)

Acknowledgement of source
7.-(1)

(…)

Provided that copyright in any such work shall not include the right to control
(a) the doing of any of the aforesaid acts by way of fair dealing for purposes of research, private use, criticism or review, or the reporting of current events, on condition that, if such use is made in public, it shall he accompanied by an acknowledgement of the title of the work and its authorship, except where the work is incidentally included in a broadcast;

(…)

(e) the inclusion of a work in a broadcast, communication to the public, sound recording, cinematograph film or collection of works, if such inclusion is made by way of illustration for teaching purposes and is compatible with fair practice and provided that mention is made of the source and of the name of the author which appears on the work thus used;

(f) the quotation of passages from published works if they are compatible with fair practice and their extent does not exceed that justified by the purpose, including extracts from newspaper articles and magazines in the form of press summaries, provided that mention is made of the source and of the name of the author which appears on the work thus used;

(g) the reproduction by the press and the inclusion in a broadcast or a communication to the public of articles published in newspapers or magazines on current economic, political or religious topics, if such reproduction or inclusion has not been expressly reserved and provided that the source is clearly indicated;

(h)

(i) the reading or recitation in public or in a broadcast by one person of any reasonable extract from a published literary work if accompanied by a sufficient acknowledgement;

(…)

Private use
7.-

(…)
Provided that copyright in any such work shall not include the right to control

(a) the doing of any of the aforesaid acts by way of fair dealing for purposes of research, private use, criticism or review, or the reporting of current events, on condition that, if such use is made in public, it shall he accompanied by an acknowledgement of the title of the work and its authorship, except where the work is incidentally included in a broadcast (…).

How to acquire rights if necessary?

Right-holder

Authorship
11.-(1) Copyright subsisting by virtue of this Law shall vest initially in the author: Provided that, notwithstanding the provisions of subsection (5) of section 12, where the doing of a work

(a) is commissioned by a person or body corporate who is not the author’s employer under a contract of service or apprenticeship, or

(b) not having been so commissioned, is made in the course of the author’s employment as part of his duties under his contract of employment, the copyright shall be deemed to be transferred to the person or body corporate who commissioned the work or to the author’s employer, subject to any agreement between the parties excluding or limiting such transfer.

(2) The name on a work purporting to be the name of its author shall be deemed as such, unless the contrary is proved.

(3) In the case of an anonymous or pseudonymous work, the publisher whose name is indicated on the work as such shall be deemed to be, unless the contrary is proved, the lawful representative of the anonymous or pseudonymous author and shall be entitled to exercise and protect the rights belonging to the author under this Law.

(4) In the case of an unpublished work where the identity of the author is unknown, but where there are reasons supporting the view that he is a citizen of the Republic the copyright subsisting by virtue of this Law shall be deemed to vest in the Minister of Education.

(5) The provisions of subsections (3) and (4) shall cease to apply as soon as the identity of the author becomes known.

Joint authors/ compound works/ authors in employment
11.-(1) Copyright subsisting by virtue of this Law shall vest initially in the author: Provided that, notwithstanding the provisions of subsection (5) of section 12, where the doing of a work

(a) is commissioned by a person or body corporate who is not the author’s employer under a contract of service or apprenticeship, or

(b) not having been so commissioned, is made in the course of the author’s employment as part of his duties under his contract of employment, the copyright shall be deemed to be transferred to the person or body corporate who commissioned the work or to the author’s employer, subject to any agreement between the parties excluding or limiting such transfer.

(…)

2.-(1) In this Law, unless the context otherwise requires….
‘work of joint authorship’ means a work produced by the collaboration of two or more authors in which the contribution of each author is not separable from the contribution of the other author or authors….

Collecting Societies
15. (1)…

(2)…’licensing body’ means a society, firm or other organization which has as its main object, or one of its main objects, the negotiation or granting of licences in respect of copyright works, and includes an individual carrying on the same activity

(…)

Contract Law/Licenses

Transfer of rights
12.-(1) Subject to the provisions of this section, copyright shall be transmissible by assignment, by testamentary disposition, or by operation of law, as movable property.

(2) An assignment or testamentary disposition of copyright may be limited so as to apply to some only of the acts which the owner of the copyright has the exclusive right to control, or to part only of the period for which the copyright is to subsist or to a specified country or other geographical area.

(3) No assignment of copyright and no exclusive licence to do an act the doing of which is controlled by copyright shall have effect unless it is or is granted in writing.

(4) A non-exclusive licence to do an act the doing of which is controlled by copyright may be written or oral, or may be inferred from conduct.

(5) An assignment, licence or testamentary disposition may be effectively granted or made in respect of a future work, or an existing work in which copyright does not yet subsist, and the prospective copyright in any such work shall be transmissible by operation of law as movable property.

(6) A testamentary disposition of the material on which a work is first written or otherwise recorded shall, unless the will has provided otherwise, be deemed to include any copyright or prospective copyright in the work which is vested in the deceased.

15.-(1) In any case where it appears to the competent authority that a licensing body-

(a) is unreasonably refusing to grant licences in respect of copyright; or

(b) is imposing unreasonable terms or conditions on the granting of such licences, the competent authority may direct that, as respects the doing of any act relating to a work with which the licensing body is concerned, a licence shall be deemed to have been granted by the licensing body at the time the act is done, provided the appropriate fees fixed by such competent authority are paid or tendered before the expiration of such period or periods as the competent authority may determine and such other reasonable terms and conditions as may be prescribed by the competent authority are fulfilled.

(2) In this section-
‘competent authority’ means the authority consisting of not more than five persons appointed by the Minister from amongst persons having experience in and knowledge of matters of copyright, at least three of which are not members of the public service, for the purpose of exercising jurisdiction under the provisions of this Law whenever any matter requires to be determined by such authority;….

(…)

Remuneration Schemes/ compensation


Protection of technological measures and rights management information


Consequences of copyright infringement
13.-(1) Copyright shall he infringed by any person who does, or causes or permits any other person to do, without the licence of the owner thereof, an act the doing of which is controlled by copyright.

(2) Copyright shall also be infringed by any person who, without the licence of the owner of the copyright, imports into the Republic or exports from the Republic, otherwise than for his private and domestic use, or distributes therein by way of trade or sells or rents or lends or communicates to the public or exhibits in public or in any way advertises any article in respect of which copyright is infringed under subsection (1).

(3) In an action for infringement of copyright-

(a) copyright shall be presumed to subsist in the work, unless the defendant puts the question in issue;

(b) where the subsistence of copyright is not in issue, the plaintiff is presumed to be the owner of the right claimed, unless the defendant puts his ownership in issue;

(c) the work in question shall be presumed to be original, and in the case of a publication, the date and place alleged by the plaintiff shall be presumed to be correct, unless, in either case, the contrary is proved.

(4) Subject to the provisions of this Law, infringements of copyright shall he actionable at the suit of the owner of the copyright, and in any action for such an infringement all such relief, by way of damages, injunction, accounts or otherwise, shall be available to the plaintiff as is available in any corresponding proceedings in respect of infringement of other rights including the right of delivery up to the owner of copyright, who is deemed to be their owner, of all the copies which appear to the Court to be infringing copies of the copyright in the work.

(5) Where in an action for infringement of copyright it is proved or admitted-

(a) that an infringement was committed, but

(b) that at the time of the infringement the defendant was not aware, and had no reasonable grounds for suspecting, that copyright subsisted in the work to which the action relates,

the plaintiff shall not be entitled under this section to any damages against the defendant in respect of the infringement, but shall be entitled to an account of profits in respect of the infringement whether any other relief is granted under this section or not.

(6) Where in an action under this section an infringement of copyright is proved or admitted, and the Court, having regard (in addition to all other material considerations) to-

(a) the flagrancy of the infringement; and

(b) any benefit shown to have accrued to the defendant by reason of the infringement, is satisfied that effective relief would not otherwise be available to the plaintiff, the Court, in assessing damages for the infringement, shall have power to award such additional damages by virtue of this subsection as the Court may consider appropriate in the circumstances.

(7) No injunction shall be issued in proceedings for infringement of copyright which requires a completed or partly built building to be demolished or prevents the completion of a partly built building.

(8) (…)

14.-(1) If any person knowingly

(a) makes for sale or hire any infringing copy in which copyright subsists or

(b) sells or lets for hire or advertises the sale or hire, or by way of trade exposes or offers for sale or hire any such copy or

(c) obtains possession or distributes such copies either for the purposes of trade or to such an extent as to affect prejudicially the owner of the copyright or

(d) by way of trade exhibits in public any such copy or

(e) exports from and/or imports into the Republic for sale or hire any such copy

shall commit an offence and shall, on his conviction, be liable to a fine not exceeding one thousand five hundred (1,500) pounds or to imprisonment for a term not exceeding two (2) years or to both such penalties and in the case of a second or any subsequent conviction he shall be liable to a fine not exceeding two thousand (2,000) pounds or to imprisonment for a term not exceeding three (3) years or to both such penalties.

(2) Any person who knowingly makes or has in his possession any plate for the purpose of making infringing copies of any work in which copyright subsists shall commit an offence and shall, on his conviction, be liable to a fine not exceeding one thousand five hundred (1,500) pounds or to imprisonment for a term not exceeding two (2) years or to both such penalties, and, in the case of a second or any subsequent conviction, he shall be liable to a fine not exceeding two thousand (2,000) pounds or to imprisonment for a term not exceeding three (3) years or to both such penalties.

(3) Any person who knowingly causes or permits a scientific, literary, artistic or musical work to be performed in public thereby infringing a copyright which subsists in such work shall commit an offence and shall, on his conviction, be liable to a fine not exceeding one thousand five hundred (1,500) pounds or to imprisonment for a term not exceeding two (2) years or to both such penalties, and, in the case of a second or any subsequent conviction, he shall be liable to a fine not exceeding two thousand (2,000) pounds or to imprisonment for a term not exceeding three (3) years or to both such penalties.

(4) With regard to any procedure relating to criminal offences in contravention of the present Law, within the meaning of the term ‘author’, every person who reproduces with the consent of the author, as well as every authorised representative of his, shall be included.

(5) The Court before which any such proceedings are taken may, whether the alleged offender is convicted or not, order that all copies of the work or all plates in the possession of the alleged offender, which appear to it to be infringing copies, or to he plates for the purpose of making infringing copies, shall be destroyed or delivered up to the owner of the copyright or otherwise be dealt with as the Court may think fit.

(6) For the purposes of this section ‘Court’ means the President of the District Court or Senior District Judge or District Judge having territorial jurisdiction to try any offence under this section and impose the penalties prescribed thereunder.

ao) Czech Republic

Czech Republic

Law No. 121/2000 Coll. of 7 April 2000

on Copyright, Rights Related to Copyright and on the Amendment of Certain Laws

Protected Works

Categories of protected works
Article 2

(1) The subject of copyright shall be a literary work or other work of art or a scientific work which are the unique outcome of the creative activity of the author and are expressed in any objectively perceivable manner including electronic form, permanent or temporary, irrespective of their scope, purpose or significance (henceforth referred to as ‘work’). A work shall be namely a literary work expressed by speech or in writing, a musical work, a dramatic work or dramatico-musical work, a choreographic work and pantomimic work, a photographic work and a work produced by a process similar to photo​graphy, an audiovisual work like a cinematographic work, a work of fine arts like a painting, graphic or sculptural work, an architectonic work including a town-planning work, a work of applied art, and a cartographic work.

(…)

(3) Copyright shall apply to the work in its entirety, to its individual developmental phases and to parts of the work, including its title and the names of its characters, if these comply with the conditions stipulated in paragraph 1, or in paragraph 2 if the items are subjects of copyright as defined by that paragraph.

(4) A work which is the outcome of the creative adaptation of another work, including its translation into another language, shall also be the subject of copyright. This shall not prejudice the rights of the author of the adapted or translated work.

Conditions for protection
Article 2

(1) ….the unique outcome of the creative activity of the author and are expressed in any objectively perceivable manner…

(…)

(6) For the purpose of this Act a work shall not mean, namely, the subject of the work as such, the news of the day and any other fact as such, an idea, procedure, principle, method, discovery, scientific theory, mathematical and similar formula, statistical diagram and similar item as such.

Article 3: Protection does not apply to

a)…official works

b) creations of traditional folk culture…

c) a political speech and address presented during official proceedings; the author’s right to use such works in a collection remains unaffected 

Database protection
Article 2

(…)

(2) … a database shall be considered a work if due to the manner of its selection or arrangement of its content it is the author’s own intellectual creation; a photograph which is original in the sense of the first clause shall be protected as a photographic work.

(…)

(5) A collection like a journal, encyclopaedia, anthology, broadcast programme, exhibition, or other database (Art. 88), which is a collection of independent works or other elements that by reason of their selection and of the arrangement of the content constitute a unique outcome of the creative activity of the author, is a work of collection

Article 36 Restriction of copyright to a collection

Copyright to a collection shall not be infringed by the legitimate user of the collection work if he uses such work for the purposes of accessing its content and for the normal utilisation of its content.

The right sui generis of the maker of the database

Article 88

(1) …a database shall be a collection of independent works, data, or other materials arranged in a systematic or methodical way and individually accessible by electronic or other means, irrespective of the form of their expression. Rights sui generis to a database shall be due to the maker of a database which is a qualitatively or quantitatively substantial contribution to the acquisition, verification or presentation of its content, irrespective of whether the database or its content are the subject of copyright or of other protection.

Article 89 The maker of the database

The maker of the database is the natural person or legal entity who, on his own responsibility, has compiled the database, or who has had a database compiled by another person or entity.

Article 90 Content of the right sui generis of the maker of the database

(1) The maker of the database shall have the right to extraction or re-utilisation of the whole content of the database or of its qualitatively or quantitatively substantial part, and the right to grant to another person the authorisation to execute such right.

(2) The extraction pursuant to paragraph (1) means the permanent or temporary transfer of all or substantial part of the content of a database to another medium by any means or in any form.

(3) The re-utilization pursuant to paragraph (1) shall mean any form of making available to the public all or a substantial part of the content of a database by the distribution of copies, by rental, by on-line or other forms of transmission.

(…)

(5) The repeated and systematic extraction or re-utilization of insubstantial parts of the content of the database implying acts which is not habitual, is inappropriate and which unreasonably prejudices the legitimate interests of the maker of the database, shall not be permitted.

(6) The right of the maker of a database is transferable.

Article 91 Restriction of the right sui generis of the maker of the database

The right of the maker of the database which has been made available in any way to the public shall not be infringed by the legitimate user who extracts or re-utilises qualitatively or quantitatively insubstantial parts of the content of the database or of its part, and that for whatever purpose, on condition that such user uses the database in a habitual and appropriate manner, not systematically or repeatedly, and without damaging the legitimate interests of the maker of the database, and that he does not cause damage to the author or the rightholder of rights related to the copyright to works or other protected items contained in the database.

Article 92 Statutory licences

The right of the maker of the database made available by him shall not be infringed by the legitimate user who extracts or re-utilises a substantial part of the content of the database: for his personal use; the provision of Article 30 paragraph (1) of the clause following the semicolon shall remain unaffected, for scientific or educational purposes if he indicates the source, within the scope justified by the desired non-gainful purpose, and for the purposes of public security or an administrative or judicial procedure.

Article 93 Duration of the right sui generis of the maker to the database

The right sui generis of the maker of the database shall run for 15 years from the making of the database. If however the database is made available during such period, the special right of the maker of the database shall expire 15 years from the date when the database has thus been made available.

Article 88

(…)

(2) Any new qualitatively or quantitatively substantial contribution to a database, consisting of supplementation, abbreviation or other adjustments, shall result in the start of a new run of duration …

Article 94 Application of the provisions of Title I

The provisions of Article 3 clause a), Article 4 and Article 6, Article 9 paragraphs (2) to (4), Article 12 paragraph (2), Articles 13 to 15, Article 18 paragraph (2), Article 27 paragraph (7), Article 28 paragraph (1), Article 29, Article 30 paragraph (1), Articles 40 to 44, Articles 46 to 48, Article 49 paragraphs (1) to (5), Articles 50, 51, 55 and 57 shall apply appropriately also to the provider of the database.

Article 58 (7) Computer programs and databases shall be deemed employee works

Computer Software
Article 1

(…)

(2) A computer program shall also be considered a work if it is original in the sense of being the author’s own intellectual creation;

(…)

Article 65 General provision

(1) A computer program, irrespective of the form in which it is expressed, including preparatory design material, shall be protected as a literary work.

(2) The ideas and principles which underlie any element of a computer program, including those which underlie its interfaces, are not protected pursuant to this Act.

Article 66 Restriction of the scope of the author’s rights to a computer program

(1) The legitimate user of a reproduction of a computer program shall not infringe copyright if unless agreed otherwise, he reproduces, translates, adapts, arranges or otherwise alters the computer program if this is necessary for the utilisation of the computer program in compliance with its purpose, including the correction of program errors, he makes a back-up copy of the computer program, if this is necessary for its utilization, he observes, studies or tests, by himself or through another person on his behalf, the functioning of the program in order to determine the ideas and principles underlying any element of the program, if he does so while performing any of the acts of loading, displaying, running, transmitting or storing the program, he reproduces the code or translates its form during the reproduction of the computer program, or during its translation or other adaptation, adjustment or other alteration either by himself or through another person on his behalf, if such reproduction or translation is necessary to obtain the information needed to achieve the interoperability of an independently created computer program with other programs, where the information needed for the achievement of interoperability is not otherwise easily available to these persons and such activity is restricted to those parts of the computer program which are necessary for the achievement of interoperability.

(2) The making of a reproduction needed for the loading and storage of the computer program into the memory of the computer, as well as for its display, run and transmission, shall also be deemed the reproduction of the computer program.

(3) The information acquired during the activity pursuant to paragraph (1) d) may not be given to third parties or used for purposes other than to achieve the interoperability of the independently created computer program. In addition, this information may not be used for the development, production or marketing of a computer program substantially similar in its expression, or for any other act which infringes copyright.

(4) The provisions of paragraph (1) d) and paragraph (2) may not be interpreted in such a way as to allow its application to be use in a manner which unreasonably prejudices the legitimate interests of the author or conflict with a normal exploitation of the computer program.

(5) Unless agreed otherwise, the provision of Article 54 shall not apply to computer programs.

Article 58

(…)

(7) Computer programs and databases shall be deemed employee works

Scope/Form of Protection

Economic/Exploitation Rights

Right of reproduction
Article 12

(…)

(4)The right to use a work shall mean

right of reproduction of the work (Art. 13),

(…)

Article 13

(1) The reproduction of the work shall mean the making of permanent or temporary, direct or indirect reproductions of the work, and that by any means and in any form, for the purpose of making the work available by means of such reproductions.

(2) The work is reproduced especially in the form of a printed, photographic, audio, visual or audiovisual reproduction, of an erection of an architectonic work or in the form of another three-dimensional reproduction, or in an electronic form including its analogue and digital expression.



Right of communication to the public and right of making available
Article 12

(…)

(4)The right to use a work shall mean

(…)

right of exhibition of the original or a copy of the work (Art. 17),

right of communication of the work to the public (Art. 18), namely

the right of performing live or from a fixation, and the right of transmitting the performance of the work (Art. 19 and 20),

the right of broadcasting the work (Art. 21),

the right of rebroadcasting and retransmitting of the broadcast of the work (Art. 22),

4. the right of performing of the broadcast of the work (Art. 23).

Article 17 Exhibition

The exhibition of the original or reproduction of the work shall mean making the work available in a tangible form by the facilitation of the possibility to view or perceive in any other manner the original or reproduction of, especially, a work of fine arts, of a photographic work, of an architectonic work including a town-planning work, of a work of applied art, or of a cartographic work. Exhibition shall not mean making the work available in accordance with Art. 18 paragraph (2).

Communication to the public

Article 18

(1) The communication of the work to the public shall mean making the work available in an intangible form, live or from a recording, by wire or wireless means.

(2) The communication of the work to the public pursuant to paragraph (1) shall mean also making the work available in such a way that members of the public may access to the work from a place and at a time individually chosen by them, especially by using a computer or similar network.

(3) The communication of the work to the public shall not mean the mere operation of a facility enabling or facilitating such communication.

Article 19 Live performance of the work and its transmission

(1) The live performance of the work shall mean making available the work performed live by a performer, especially of live recited literary work, live performed musical work with or without words or of a dramatic or dramatico-musical, choreographic or pantomimic work performed live on stage.

(2) The transmission of the live performance of a work shall mean making simultaneously available the live performance of the work by the means of a loudspeaker, screen or similar device located beyond the space of the live performance, with the exception of the uses of the work pursuant to Articles 21 to 23.

Article 20 Performance of the work from a recording and its transmission

Article 21 Broadcasting

Article 22 Rebroadcasting and retransmitting of the broadcast

Article 23 Performing of the broadcast.

Article 45

Copyright shall also be infringed by whoever uses for his work a title or external design that has been legitimately used earlier by another author for a work of the same kind if this could lead to the danger of confusion of the two works, unless ensuing otherwise from the nature of the work or from its designation.

Distribution right
Article 12

(…)

(4)The right to use a work shall mean

(...)

b) right of distribution of the original or a copy of the work (Art. 14),

c) right of rental of the original or a copy of the work (Art. 15),

d) right of lending of the original or a copy of the work (Art. 16),

Article 14 Distribution

(1) The right to distribute the original or copies of the work shall mean making the work available in a tangible form by sale or other transfer of property right to the original or to the copies of the work, including their offer for such purpose.

(2) The first sale or other transfer of property right to the original or a copy of the work, by which the work is distributed lawfully on the territory of the Czech Republic, shall exhaust the author’s right to distribute such original or a copy of the work on the territory of the Czech Republic; the right of rental and the right of lending of the work shall remain unaffected.

Article 15 Rental

The rental of the original or a copy of the work shall mean making the work available for the purpose of direct or indirect economic or commercial advantage by providing the original or a copy of the work for a limited period of time for personal use.

Article 16 Lending

The lending of the original or a copy of the work shall mean making the work available through an establishment which is accessible to the public not for the purpose of direct or indirect economic or commercial advantage by providing the original or a copy of the work for a limited period of time for personal use.

Moral rights

Right of publication
Article 11

(1) The author shall have the right to decide about making his work public.

(…)

Recognition of authorship
Article 11

(…)

(2) The author shall have the right to claim authorship, including the right to decide whether and in what manner his authorship should be indicated during the making public of his work.

Distortion of the work
Article 11

(…)

(3) The author shall have the right to the inviolability of his work, especially the right to grant consent to any alteration of, or other intervention into his work, unless stipulated otherwise by this Act. Where the work is utilized by another person, the utilization may not be executed in a manner that depreciates the value of the work. The author shall have the right of supervision over compliance with this obligation by the other person (author’s supervision), unless ensuing otherwise from the nature of the work or of its utilisation, or unless it is not possible to fairly require of the user to allow the author the exercise of the right to author’s supervision.

Duration of Protection
Article 27

(1) Unless stipulated otherwise, economic rights shall run for the life of the author and for 70 years after his death (…).

(…)

Exceptions and limitations

Educational and scientific purposes
Article 31 Quotation

Copyright shall not be infringed by whoever quotes, to a justified degree, in his own work, excerpts from the published works of other authors, includes into his independent scientific, critical or technical work, or into a work designated for teaching purposes, for the clarification of its content, small published works in their entirety, uses a published work in a lecture exclusively for scientific, teaching or other instructive or educational purposes; the name of the author, unless the work is an anonymous work, or the name of the person under whose name the work is being introduced in public must however always be indicated; the title of the work and source must also be indicated.

Article 34 Official and reporting licence

(1) Copyright shall not be infringed by whoever uses, to a justifiable degree, the work for official purposes in compliance with the law, within the course of reporting on a current event during which such work is being performed, exhibited or otherwise used, borrows in the periodical press or other mass communication medium articles with a content of topical importance on political, economic or religious matters, which have already been published in another mass communication medium, or their translations; such borrowing shall not be admissible if it is explicitly forbidden.

(2) The provision of Article 31 of the clause following the semicolon shall apply appropriately(‘Acknowledgement’).

Article 35 Utilization of the work as a part of civil and religious ceremonies, as a part of school performances and the utilisation of a school work

(…)

(2) Copyright shall not be infringed by whoever utilizes a work for non commercial purposes during school performances performed exclusively by the pupils, students or teachers of the school or of the school or educational establishment.

(3) Copyright shall also not be infringed by the school or school or educational establishment if they use for non commercial purposes for their own internal needs a work created by a pupil or student as a part of their school or educational assignments ensuing from their legal relationship with the school or school or educational establishment (school work).

(4) The provision of Article 31 of the clause following the semicolon shall apply for paragraphs (2) and (3) appropriately.

Article 37 Use of the work by reproduction and distribution of reproductions

(1) Copyright shall not be infringed by the library, archive and other non commercial school, educational and cultural establishment 4) which makes a reproduction of the work for their archival and conservation purposes.

(2) Copyright shall not be infringed by whoever makes, during the use of the work, a transient and incidental reproduction of the work in electronic form, which on its own has no economic significance, and the purpose of which is the facilitation of

the use of the work, and whose making is an inseparable and indivisible part of the technological process of making the work available, including such reproduction which allows the effective functioning of the transmission system.

Scope of exceptions
Article 29

(1) Copyright may be restricted only in certain special cases provided for by this Act; these may not however be interpreted in a manner that would conflict with a normal exercise of copyright and would unreasonably prejudice the legitimate interests of the author.

(2) A reproduction made pursuant to the provisions of Article 31 a) and b), Articles 32 to 34, and Article 37 paragraph (2) b) and c) may also be distributed non-gainfully within the scope justified by the purpose of the lawfully made reproduction.

Libraries and archives
Article 37 Use of the work by reproduction and distribution of reproductions

(1) Copyright shall not be infringed by the library, archive and other non commercial school, educational and cultural establishment 4) which makes a reproduction of the work for their archival and conservation purposes.

(…)

Article 38 Use of the work by lending and rental of the original or a copy

(1) Copyright shall not be infringed by the entity referred to in Article 37 paragraph (1) which lends the originals or copies of published works.

(2) The provision of paragraph (1) shall not apply to computer programs and to copies of audio or audiovisual fixations, unless the lending occurs for exclusive use by persons with health disabilities in connection with their disability.

Acknowledgement of source
Article 31 Quotation: Acknowledgement necessary

Article 34 Official and reporting licence Acknowledgement necessary

Article 35 Utilization of the work as a part of civil and religious ceremonies, as a part of school performances and the utilisation of a school work Acknowledgement necessary

How to acquire rights if necessary?

Right-holder

Authorship
Article 5

(1) The author is the natural person who has created the work.

(…)

Article 6 Legal presumption of authorship

The author shall be the natural person whose real name is indicated (…).

Joint authors/ compound works/ authors in employment
Article 8 Joint authors

(1) The copyright to a work which has been produced until the time of the completion of the work as a single work by the creative activity of two or more authors (work by joint authors) shall belong to all the joint authors jointly and inseparably. The establishment of a work by joint authors shall not be prejudiced if the creative contributions to the work by the individual joint authors can be distinguished, unless such contributions are capable of being used independently.

(2) A joint author shall not be a person who has contributed to the establishment of the work merely by providing assistance or advice of a technical, administrative or expert nature or by providing documentation or technical material, or who has merely given the impulse to the generation of the work.

(3) All the joint authors shall be jointly and inseparably authorised to perform, and liable for legal acts pertaining to their joint work.

(…)

Article 5

(….)

The author of a collection in its entirety is the natural person who has selected the components or arranged them in a creative manner; this shall not prejudice the rights of the authors of the works included into the collection.

Article 58 Employee work

(1) Unless agreed otherwise, the author’s economic rights to a work created by the author in fulfilling his duties arising from the employment or civil service contract to the employer or from an employment relationship between a co-operative and its member (henceforth referred to as employee work) shall be exercised exclusively by the employer in his own name and on his own account. The employer may assign the exercise of the right pursuant to this paragraph to a third person only with the author’s consent, unless this occurs during the sale of the undertaking or of its part.

(2)…

(3) Where the employer does not at all utilize the economic rights to an employee work, or utilizes them inadequately, the author shall have the right to ask the employer to grant him the licence under habitual conditions, unless there is a serious reason on the part of the employer to refuse it.

(4) The author’s personal rights to an employee work shall remain unaffected. Where the employer exercises the economic rights to an employee work it shall be deemed, however, that the author has given his consent to the work being made public, altered, adapted including translation, joined with another work, included into a collective work and, unless agreed otherwise, also being introduced in public under the employer’s name.

(5) …

(6) Unless agreed otherwise, the author of the employee work is entitled to an appropriate supplementary remuneration from the employer if the wages paid to the author by the employer are in evident disproportion to the profit from the utilisation of rights to the employee work and to the importance of such work for the achievement of this profit; this provision shall not apply to works referred to in paragraph (7), be they employee works or considered as such, unless agreed otherwise

(7) Computer programs and databases, and cartographic works which are not collective works shall be deemed employee works also where they have been created to order; the person who ordered them shall in such case be considered the employer. The provisions of Article 61 shall not apply to such works.

(…)

Article 59 Collective work

(1) A collective work shall mean a work created with the participation of more authors, and which is being created at the initiative and under the management of a natural person or legal entity and made available to the public under that person’s or entity’s name under the condition that the contributions involved in such work shall not be capable of independent use.

(2) Collective works shall be deemed employee works pursuant to Article 58 also in the case when they have been created to order; the person who has made the order shall in such case be considered the employer. The provision of Article 61 shall not apply to these works.

An audiovisual work and works used audiovisually are not collective work.

Article 61 A work created to order and a work created for a competition

(1) A work created on the basis of a contract for work (a work created to order) may be used by the person who ordered it only for the purpose defined by the contract. Unless stipulated otherwise by this Act, the customer shall be authorised to use the work in extension of such purpose only on the basis of a licence agreement.

(2) Unless agreed otherwise, the author may use the work made to order himself and to grant a licence also to another party if this does not contravene the legitimate interests of the customer.

(3) The provisions of paragraphs (1) and (2) shall apply analogously to the work created by the author as a competitor in a public competition (a work created for a competition).

Collecting Societies
Regulated in articles 95 ff

Contract Law/Licenses

Transfer of rights
Article 11

(…)

(4) The author may not waive his personal rights; these rights are non-transferable and become extinct on death of the author. The provision of paragraph (5) shall not be affected.

Article 12

(1) The author shall have the right to use his work and to grant by contract authorisation to another person to exercise this right; the other person may use the work without such consent only in the cases stipulated by this Act.

Article 26

(1) Economic rights may not be waived by the author; such rights are not transferable and are not subject to the execution of a ruling; this provision shall not apply to claims arising from such economic rights.

(2) Economic rights are inheritable…

Licence agreement

Article 46 Basic provisions

(1) The author shall grant by means of a licence agreement to the licensee authorisation to exercise the right to use the work (licence) in individual manners or in all manners of use within a restricted or unrestricted scope, and, unless agreed otherwise pursuant to Article 49 paragraph (2) b), the licensee shall undertake to remunerate the licensor.

(2) The author may not grant authorisation to exercise the right to use the work in a manner which has not been known at the time of the conclusion of the agreement.

(3) The licensee shall be obliged to utilize the licence, unless stipulated otherwise in the agreement. The provision of Article 53 shall remain unaffected.

(4) If the licence is granted as an exclusive licence, the agreement must be in writing.

Article 47 Exclusive or non-exclusive licence

(1) A licence may be granted as an exclusive licence or as a non-exclusive licence. Unless stipulated otherwise by the agreement, it shall be deemed that the licence is non-exclusive.

(2) In the case of an exclusive licence, the author may not grant the licence to a third party and shall be obliged, unless agreed otherwise, to refrain from the exercise of the right in the same manner of utilisation to which he had granted the licence.

(3) In the case of a non-exclusive licence, the author shall continue to be authorised to exercise the right to use the work in the manner to which he had granted the licence as well as to grant the licence to third parties.

(4) A non-exclusive licence acquired by the licensee before the subsequent granting of an exclusive licence to a third party shall be retained, unless agreed otherwise by the author and the licensee of such a non-exclusive licence.

(5) The agreement by which the author has granted a licence to a third party while the exclusive licence of the licensee to the same manner of utilization is still in effect shall be invalid, unless the licensee of the exclusive licence has given his consent to the conclusion of such an agreement.

Article 48 Granting of authorisation to a third party

Article 50 Restriction of licence

(1) A licence may be restricted to individual manners of utilization of the work; the manners of the utilization of the work may be restricted in scope, especially in amount, location or time.

(2) Where the agreement does not stipulate the individual manners of utilization of the work or the scope of utilization for which the licence is being granted, it shall be deemed that the licence has been granted for such manners of utilization and within such scope as would be necessary for the implementation of the purpose of the agreement.

(3) Unless stipulated otherwise by the agreement, or unless ensuing otherwise form its purpose, it shall be deemed that the territorial scope of the licence is restricted to the territory of the Czech Republic, the time scope of the licence is restricted to the habitual time for the given type of work and manner of utilization, not longer however than one year from the date of the granting of the licence; where the work ought to be delivered only after the granting of the licence, the term shall be one year from the date of delivery, the quantity scope of the licence is limited to the habitual quantity for the given type of work and manner of utilization.

(4) Unless stipulated otherwise by agreement, the licence to reproduce a work shall imply the authorisation to make direct and indirect reproductions, permanent and temporary reproductions, in whole or in part, by any means and in any form; in the case of reproductions in electronic form this shall include both on-line and off-line reproductions.

(5) Unless stipulated otherwise by the agreement, the licence to reproduce a work shall imply the licence to distribute the reproductions thus made.

(6) Unless stipulated otherwise by the agreement or unless arising otherwise from its purpose, the licence to the broadcast of a work shall imply also the authorisation to make an ephemeral fixation of the work by the broadcaster by means of his own facilities and for his own single broadcast.

Article 51 Restriction of the licensee

The licensee may not adapt or otherwise alter a work, its title or indication of the author, unless agreed otherwise or unless the adaptation or other alteration of the work or of its title is of such a kind where it is possible to reasonably expect that the author would, in view of the circumstances of its utilization, give his consent; even in the latter case, however, the licensee may not alter the work or its title if the author has reserved his consent even for such alterations and the licensee has been notified of such reservation. The same shall apply in the case of the joining of the work with another work or of the inclusion of the work into a collection.

Article 52 Complimentary reproduction

Where it may be fairly required of the licensee, and if this is a habitual custom, the licensee shall be obliged, at his own cost, to make available to the author at least one reproduction of the author’s works from the reproductions acquired by the licensee on the basis of the relevant licence.

Article 53 Withdrawal from agreement due to inactivity of licensee

Article 54 Withdrawal from the agreement due to change of author’s conviction

(1) The author may withdraw in writing from the agreement if his work, which has not yet been made public, no longer corresponds with his conviction and where the making public of the work would have a significantly unfavourable effect on his legitimate personal interests. The agreement shall expire on the day of the delivery to the licensee of the written withdrawal from the agreement.

(2) The author shall be obliged to compensate the licensee for the damage incurred by his withdrawal from the agreement.

(…)

Article 55 Termination of the licence

(1) In the event of the dissolution of the legal entity which has been granted the licence, the rights and duties ensuing from the licence agreement shall pass on the legal successor of such entity. The licence agreement may eliminate such passage of rights and duties on the legal successor.

(2) In the event of the death of the natural person who has been granted the licence, the rights and duties ensuing from the licence agreement shall pass on the heirs, if the licence agreement permits it.

Article 56 Special provisions for a publisher’s licence agreement

Remuneration Schemes/

compensation
Article 24 Right to remuneration on the resale of the original of a work of art

(1) Where the original of a work of art which has been transferred by its author into the ownership of another person is subsequently sold, the author shall be entitled to the remuneration stipulated by the rate schedule attached in the annex to this Act, if the sale is being executed by a gallery operator, auctioneer or other person in the course of their business activities (henceforth ‘the seller’), irrespective of whether such persons are acting on their own behalf or on the behalf of the owner.

(...)

Article 25 Right to remuneration in connection with the reproduction of the work for personal use

(1) In the case of works made public which can be reproduced for personal use on the basis of an audio or audiovisual fixation, a broadcast, or a print or other graphic expression by their transfer by means of a technical device to empty record carriers, or by means of a technical device for making printed reproductions on paper or other similar base, the author shall be entitled to a remuneration in connection with the reproduction of the work for personal use.

(…)

Article 49 Remuneration

(1) Unless stipulated otherwise hereinafter, the agreement shall stipulate the amount of the remuneration or at least the manner of its determination.

(2) Where the amount of the remuneration or at least the manner of its stipulation is not provided for by the agreement, the agreement shall be invalid, with the exception of cases when the will of the parties to conclude an agreement implying remuneration without stipulating the amount of the remuneration ensues from the negotiations between the parties on the conclusion of the agreement; in such case the licensee shall be obliged to pay remuneration to the author in an amount habitual at the time of the conclusion of the agreement under contractual terms similar in their content to this agreement for such type of work, or the parties to the agreement agree to grant the licence without remuneration.

(3) The author who grants a licence for the rental of an original or a copy of the work fixed as an audio or audiovisual fixation to the producer of such fixation shall be entitled to a reasonable remuneration from the person who rents the original or a copy of the work fixed in such manner; the author may not waive this right.

(4) Where the amount of the remuneration has been agreed in dependence on the proceeds from the utilization of the licence, the licensee shall be obliged to facilitate to the author an audit of the relevant accounting or other documentation to establish the real amount of the remuneration. Where the licensee thus provides the author with information marked by the licensee as confidential, the author may not divulge such information to a third party nor use it for his own need in contravention of the purpose for which it has been made available to him.

(5) The licensee shall be obliged to submit to the author, at agreed time intervals, regular statements of settlement of the remuneration referred to in paragraph (4); unless stipulated otherwise, he shall be obliged to do not less than once a year.

(6) Where the remuneration has not been derived from the proceeds of the utilization of the work and where it is so low that it is in obvious disproportion to the profit from the utilization of the licence and to the importance of the work for the achievement of such profit, the author shall be entitled to an appropriate supplementary remuneration, unless agreed otherwise.

Protection of technological measures and rights management information
Article 43

(1) Copyright shall also be infringed by whoever, for the purpose of achieving economic gain, develops, produces, offers for sale, rental or lending, imports, disseminates or utilizes, as a part of the provision of services or for any other purpose, aids designed for the removal, deactivation, or limitation of the function of technical devices or of other means applied for the protection of rights.

(2) Other means pursuant to paragraph (1) shall mean any procedure, product or component integrated into a procedure, device or product designed to avoid or prevent infringement of copyright to a work which is made available only by application of a code or of another method enabling decoding.

Article 44

Unauthorised intervention into copyright shall also mean: removal or alteration of any electronic data identifying rights, distribution of reproductions of the work, including their import, as well as communication to the public of works whose electronic data identifying the rights to the work have been removed or altered

without the author’s consent.

(2) Data identifying rights to a work pursuant to paragraph (1) shall mean data expressed in figures, codes or in any other manner, which by decision of the author accompany the work to identify the work and the rights relating to it.

Consequences of copyright infringement
Article 40

(1) The author whose rights have been infringed or whose rights have been exposed to infringement may claim, namely

a) recognition of his authorship,

prohibition of the exposure of his right, including impending repetition of exposure, or of the infringement of his right, especially the prohibition of the unauthorized production, unauthorized commercial sale, unauthorized import or export of the original or reproduction or imitation of his work, unauthorized communication of the work to the public, as well as its unauthorized promotion including advertising and other forms of campaigns, disclosure of details of the origin of the illicitly made reproduction or imitation of his work, of the manner and scope of its utilization, and of the identity of the persons who have participated in the unauthorized making of the reproduction or of its unauthorized distribution, as the case may be, remedy of the consequences of the infringement of his right, namely by: seizure of the illicitly made reproduction or imitation of the work or of the aid pursuant to Article 43 from sale or other utilization, the destruction of the illicitly made reproduction or imitation of the work or of the aid pursuant to Article 43,
provision of appropriate satisfaction for the nonfinancial damage caused, namely in the form of apology payment of a financial amount where the acknowledgement of a different kind of satisfaction would prove inadequate; the amount of the financial satisfaction shall be determined by a court which will take into account, especially, the gravity of the damage incurred and the circumstances under which the infringement of the right occurred; this shall not preclude an amicable settlement,

(…)

(3) The entitlement to compensation of damage and to the surrender of unjust enrichment pursuant to a special law shall remain unaffected; the amount of unjust enrichment incurred on the part of whoever uses the work unlawfully without having been granted the necessary licence shall be double the remuneration that would have been awarded under habitual conditions at the time of unauthorised use of the work.

Article 41

Where the author grants another person exclusive authorisation to exercise the right to use the work, or where the exercise of economic rights to the work is entrusted to such person by statute, the right to claim damages in accordance with Article 40 paragraph (1) b) to d), and paragraphs (2) and (3) shall be extended only to such person whose exclusive authorisation acquired thus by contract or by statute has been exposed or infringed; the entitlement of the author to make the remaining claims, as well as in this context the claim pursuant to Article 40 paragraph (2) shall remain unaffected.

Article 42

Co-operation of the author with custom authorities

ap) Estonia

Estonia

Copyright Act of 11 November 1992 as last amended by law of October 16, 2002 entered into force on November 18, 2002

Protected Works

Categories of protected works
§ 4. Works in which copyright subsists

(1) Copyright subsists in literary, artistic and scientific works.

(2) For the purposes of this Act, ‘works’ means any original results in the literary, artistic or scientific domain which are expressed in an objective form and can be perceived and reproduced in this form either directly or by means of technical devices. A work is original if it is the author’s own intellectual creation.

(3) Works in which copyright subsists are:
1) written works in the fields of fiction, non-fiction, politics, education, etc;
2) scientific works or works of popular science, either written or three-dimensional (monographs, articles, reports on scientific research, plans, schemes, models, tests, etc);
3) computer programs that shall be protected as literary works. Protection applies to the expression in any form of a computer program;
4) speeches, lectures, addresses, sermons and other works which consist of words and which are expressed orally (oral works);
5) scripts and script outlines, librettos;
6) dramatic and dramatico-musical works;
7) musical compositions with or without words;
8) choreographic works and entertainments in dumb show;
9) audiovisual works (§ 33);
10) (Repealed — 09.12.1999 entered into force 06.01.2000 — RT I 1999, 97, 859)
11) works of painting, graphic arts, typography, drawings, illustrations;

12) productions and works of set design;
13) works of sculpture;
14) architectural graphics (drawings, drafts, schemes, figures, plans, projects, etc), letters of explanation explaining the contents of a project, additional texts and programs, architectural works of plastic art (models, etc), works of architecture and landscape architecture (buildings, constructions, parks, green areas, etc), urban developmental ensembles and complexes;
15) works of applied art;
16) works of design and fashion design;
17) photographic works and works expressed by a process analogous to photography, slides and slide films;
18) cartographic works (topographic, geographic, geological, etc maps, atlases, models);
19) draft legislation;
191) standards and draft standards;
20) opinions, reviews, expert opinions, etc;
21) derivative works, ie. translations, adaptations of original works, modifications (arrangements) and other alterations of works;
22) collections of works and information (including databases). For the purposes of this Act, ‘database’ means a collection of independent works, data or other materials arranged in a systematic or methodical way and individually accessible by electronic or other means. The meaning of database does not cover computer programs used in the production or operation thereof. In accordance with this Act, databases which, by reason of the selection or arrangement of their contents, constitute the author’s own intellectual creation shall be protected as such by copyright and no other criteria is applied.
23) other works.

(4) An author shall also enjoy copyright in the results of the intermediate stages of creating a work (drafts, sketches, plans, figures, chapters, preparatory design material, etc) if these are in compliance with the provisions of subsection (2) of this section.

(5) The original title of a work is subject to protection on an equal basis with the work.

(6) The protection of a work by copyright is presumed except if, based on this Act or other copyright legislation, there are apparent circumstances which preclude this. The burden of proof lies on the person who contests the protection of a work by copyright.

Conditions for protection
See above: author’s own intellectual creation (§ 4 (1))

§ 5. Results of intellectual activities to which this Act does not apply

(1) This Act does not apply to:
1) ideas, images, notions, theories, processes, systems, methods, concepts, principles, discoveries, inventions, and other results of intellectual activities which are described, explained or expressed in any other manner in a work;
2) works of folklore;
3) legislation and administrative documents (acts, decrees, regulations, statutes, instructions, directives) and official translations thereof;
4) court decisions and official translations thereof;
5) official symbols of the state and insignia of organisations (flags, coats of arms, orders, medals, badges, etc) and banknotes;
6) news of the day;
7) facts and data;
8) ideas and principles which underlie any element of a computer program, including those which underlie its user interfaces.

§ 6. Creation of copyright regardless of purpose, value, form of expression or manner of fixation of work
The purpose, value, specific form of expression or manner of fixation of a work shall not be the grounds for the non-recognition of copyright.

§ 7. Moment of creation of copyright

(1) Copyright in a work is created with the creation of the work.

(2) The creation of a work means the moment of expression of the work in any objective form which allows the perception and reproduction or fixation of the work.

(3) The registration or deposit of a work or completion of other formalities is not required for the creation or exercise of copyright.

§ 8. Copyright in works not made available to public and works made available to public
Copyright subsists in works not made available to the public and in works made available to the public (published, performed in public, displayed in public or communicated to the public). ‘The public’ means an unspecified set of persons outside the family and immediate circle of acquaintances.

Definitions:

§ 9. Published works
§ 10. Works performed in public, displayed and communicated to public
§ 10.2. Communication of works to public by satellite
§ 10.3. Cable retransmission

Database protection
§ 4 (3) No. 22

§ 18. Free private use of works

(...)

(2) The following shall not be reproduced for private use without the authorisation of the author and without payment of remuneration:

(...)
3) electronic databases;

(...)

§ 25.1. Free use of database
The lawful user of a database or of a copy thereof is entitled, without the authorisation of the author and without payment of additional remuneration, to perform any acts which are necessary for the purposes of access to the contents of the database and normal use of its contents. If the lawful user is authorised to use only part of the database, this provision shall only apply to the corresponding part of the database or of a copy thereof. Any contractual provisions which prejudice the exercise of the right are void.

§§ 75.1-75.6: special provisions on rights of makers of databases

§ 75.2. Definition of database
For the purposes of this Chapter, ‘database’ means a collection of works, data or other materials arranged in a systematic or methodical way and individually accessible by electronic or other means. The definition of database does not cover computer programs used in the making or operation thereof.

§ 80 Protection of rights of makers of databases

(…)

(2) ...provisions concerning the protection of copyright...apply to the protection of the rights of makers of databases, unless otherwise provided

§ 90. Protection of databases upon assession to EU

(exhaustion of rights, when copies are sold elsewhere in the EU and applicability of provisions to member state citizens and others)

Computer Software
§ 4 (3) No. 3: protected as literary works

§ 18. Free private use of works

(...)

(2) The following shall not be reproduced for private use without the authorisation of the author and without payment of remuneration:

(...)

4) computer programs, except in the cases prescribed in §§ 24 and 25 of this Act;

(...)

§ 24. Free use of computer programs

(1) Unless otherwise prescribed by contract, the lawful user of a computer program may, without the authorisation of the author of the program and without payment of additional remuneration, reproduce, translate, adapt and transform the computer program in any other manner and reproduce the results obtained if this is necessary for:
1) the use of the program on the device or devices, to the extent and for the purposes for which the program was obtained;
2) the correction of errors present in the program.

(2) The lawful user of a computer program is entitled, without the authorisation of the author of the program or the legal successor of the author and without payment of additional remuneration, to make a back-up copy of the program provided that it is necessary for the use of the computer program, or to replace a lost or destroyed program or a program rendered unusable.

(3) The lawful user of a computer program is entitled, without the authorisation of the author of the program and without payment of additional remuneration, to observe, study or test the functioning of the program in order to determine the ideas and principles which underlie any element of the program if he or she does so while performing any act of loading, displaying, running, transmitting or storing the program which he or she is entitled to do.

(4) (Repealed — 09.12.1999 entered into force 06.01.2000 — RT I 1999, 97, 859)

(5) Any contractual provisions which prejudice the exercise of the rights specified in subsection (2) or (3) are void.

§ 25. Decompilation of computer programs

(..reproduction and translation of a program…)

§ 91. Protection of computer programs upon assession to EU

Scope/Form of Protection

Economic/Exploitation Rights

Right of reproduction
§ 13. Economic rights

(1) An author shall enjoy the exclusive right to use the author’s work in any manner, to authorise or prohibit the use of the work in a similar manner by other persons and to receive income from such use of the author’s work except in the cases prescribed in Chapter IV of this Act. The author’s rights shall include the right to authorise or prohibit:
1) reproduction of the author’s work (right of reproduction of the work). ‘Reproduction’ means making one or several temporary or permanent copies of the work or a part thereof in any form or by any means;

(…)

Right of communication to the public and right of making available
§ 13. Economic rights…. except in the cases prescribed in Chapter IV of this Act

(…)

4) translation of the author’s work (right of translation of the work);

(…)

7) public performance of the work as a live performance or a technically mediated performance (right of public performance);
8) displaying the work to the public (right of exhibition of the work). ‘Exhibition of a work’ means presentation of the work or a copy thereof either directly or by means of film, slides, television or any other technical device or process;
9) communication of the work by radio, television, cable network, satellite and by means of other technical devices (right of communication of the work);

(…)

§ 13.1. Exercise of author’s economic rights

(…)

(2) A work may only be communicated to the public if the person organising the communication of the work to the public has been granted prior authorisation (licence) therefor by the author, his or her legal successor or the collective management organisation representing the author. If several persons organise the communication of a work to the public, one of them shall apply for the authorisation under an agreement between the persons.

(3) The procedure prescribed in subsection (2) of this section also applies if a work is planned to be communicated to the public by technical means (record, cassette or CD player, etc.…) in a place open to the public.

(4) A work may be communicated by radio, television, cable or satellite or by other technical means only if the person communicating the work has been granted prior authorisation (licence) therefor by the author, the author’s legal successor or the collective management organisation representing the author.

(5) The procedure prescribed in subsection (2) of this section also applies if a work communicated by means specified in subsection (4) of this section is planned to be communicated by radio, television or cable in a place open to the public or in such a way that persons may access the work from a place and at a time individually chosen by them.

(6) For the purposes of subsections (3) and (5), ‘place open to the public’ means the territory, building or room which is public or granted for use by the public or to which its owner or holder allows individual access (a street, square, park, sports facility, festival grounds, market, recreation area, theatre, cinema, club, discotheque, shop, mass caterer, service enterprise, public means of transport, hotel, motel, etc.…).

§ 75.4: special provisions for makers of databases

§§ 95-96. Communication by satellite and cable retransmission upon accession to EU

Distribution right
§ 13. Economic rights…. except in the cases prescribed in Chapter IV of this Act

(…)

2) distribution of the author’s work or copies thereof (distribution right). ‘Distribution’ means the transfer of the right of ownership in a work or copies thereof (sale, giving as gift, etc.…) or any other form of distribution to the public, including the rental and lending, except for the rental and lending of works of architecture and works of applied art. The right specified in this clause shall be exhausted and copies of a work may be further distributed without the authorisation of the author if the author or rightholder has sold copies of the work, except in the cases provided for in subsection (2) of this section.

(...)

(2) An author shall enjoy the exclusive right to authorise or prohibit the rental or lending of copies of his or her works to the public even in the case where the distribution right has been exhausted (clause (1) 2)), except in the cases provided for in subsection (6) of this section.

(3) For the purposes of this Act, ‘rental’ means making a work, copies thereof or any other results specified in this Act available for use, for a limited period of time and for direct or indirect economic or commercial advantage.

(4) For the purposes of this Act, ‘lending’ means making a work, copies thereof or any other results specified in this Act available for use through establishments which are accessible to the public, for a limited period of time and not for direct or indirect economic or commercial advantage.

(5) The first sale of a copy of a database pursuant to clause (1) 2) of this section shall exhaust the right to control resale of the copy of the database.

(6) An author does not have the right to prohibit the lending of copies of his or her works from public libraries but the author has the right to obtain, pursuant to the procedure provided by law, equitable remuneration for such lending. The list of public libraries which pay remuneration for lending, the amount of such remuneration, the conditions for payment thereof and the payment procedure shall be established by the Government of the Republic.

§ 94. Rental and Lending upon accession to EU

Moral rights

Right of publication
§ 12 Moral Rights

1) The author of a work has the right to:

(…)

6) decide when the work is ready to be performed in public (right of disclosure of the work);
7) supplement and improve the author’s work which is made public (right of supplementation of the work);
8) request that the use of the work be terminated (right to withdraw the work);

(…)

(2) The rights specified in clauses (1) 7), 8) and 9) of this section shall be exercised at the expense of the author and the author is required to compensate for damage caused to the person who used the work.

Recognition of authorship
§ 12 Moral Rights

1) The author of a work has the right to:
1) appear in public as the creator of the work and claim recognition of the fact of creation of the work by way of relating the authorship of the work to the author’s person and name upon any use of the work (right of authorship);
2) decide in which manner the author’s name shall be designated upon use of the work — as the real name of the author, identifying mark of the author, a fictitious name (pseudonym) or without a name (anonymously) (right of author’s name);

(….)

9) request that the author’s name be removed from the work which is being used.

(2) The rights specified in clauses (1) 7), 8) and 9) of this section shall be exercised at the expense of the author and the author is required to compensate for damage caused to the person who used the work.



Distortion of the work
§ 12 Moral Rights

1) The author of a work has the right to:

(….)

3) make or permit other persons to make any changes to the work, its title (name) or designation of the author’s name and the right to contest any changes made without the author’s consent (right of integrity of the work);
4) permit the addition of other authors’ works to the author’s work (illustrations, forewords, epilogues, comments, explanations, additional parts, etc.…) (right of additions to the work);
5) contest any misrepresentations of and other inaccuracies in the work, its title or the designation of the author’s name and any assessments of the work which are prejudicial to the author’s honour and reputation (right of protection of author’s honour and reputation);

(…)

§ 13. Economic rights…. except in the cases prescribed in Chapter IV of this Act

(…)

5) making adaptations, modifications (arrangements) and other alterations of the work (right of alteration of the work);
6) compilation and publication of collections of the author’s works and systematisation of the author’s works (right of collections of works);

(…)

Duration of Protection
§ 38. Term of protection of copyright

(1) The term of protection of copyright shall be the life of the author and seventy years after his or her death, irrespective of the date when the work is lawfully made available to the public, except in the cases prescribed in §§ 39 — 42 of this Act.

(...)

§ 39. Term of protection of copyright in case of joint authorship or co-authorship
The term of protection of copyright in a work created by two or more persons as a result of their joint creative activity (§ 30) shall be the life of the last surviving author and seventy years after his or her death.

§ 40. Term of protection of copyright in anonymous or pseudonymous works
In the case of anonymous or pseudonymous works, the term of protection of copyright shall run for seventy years after the work is lawfully made available to the public (...).

§ 41. The term of protection of copyright in collective works, works created in execution of duties, audiovisual works and serials

(...)

§ 43. Beginning of term of protection of copyright
The term prescribed in this Chapter begins on the first of January of the year following the year of the death of the author (subsection 38 (1) and § 39) or of the year following the year when the work was lawfully made available to the public or of the year following the year of creation of the work (subsection 38 (2); §§ 40, 41 and 42).

§ 44. Protection of authorship of work, name of author, honour and reputation of author and title of work without term

(1) The authorship of a certain work, the name of the author and the honour and reputation of the author shall be protected without a term.

(2) The use of the title (name) of a work by another author for a similar work when the term of protection of copyright has expired is not permitted if such use may result in identification of authors which would mislead the public.

§ 45. Use of works after term of protection of copyright expires
Works whose term of protection of copyright has expired may be freely used by all persons pursuant to the provisions of § 44 of this Act and the Heritage Conservation

Act (RT I 1994, 24, 391; 1996, 49, 953; 86, 1538; 1997, 93, 1559).
§ 75.7. Term of protection of rights of makers of databases

(1) The rights of the maker of a database shall run from the date of completion of the database, which is the date on which the making of the database is completed.

(2) The term of protection of the rights of the maker of a database shall expire in fifteen years from the first of January of the year following the date when the database was completed.

(....special provisions....)

§ 92. Terms of protection upon accession to EU

Exceptions and limitations

Educational and scientific purposes
2. Use of Works without Authorisation of Author and without Payment of Remuneration

§ 19. Free reproduction of works for scientific, educational, informational, judicial and administrative purposes
The following is permitted without the authorisation of the author and without payment of remuneration if mention is made of the name of the author of the work, if it appears thereon, the title (name) of the work and the source publication:

(...)
2) the use of a lawfully published work or parts thereof for the purpose of illustration for teaching or scientific research to the extent justified by the purpose and on condition that such use is not carried out for commercial purposes;
3) the reprographic reproduction of articles lawfully published in newspapers, journals or other periodicals and of excerpts from published works for the sole purpose of teaching or scientific research in educational and research institutions whose activities are not carried out for commercial purposes;

(...)

§ 22. Free public performance of works, The public performance of works in the direct teaching process in educational institutions by the teaching staff and students without the authorisation of the author and without payment of remuneration is permitted if mention is made of the name of the author of the work used, if it appears thereon, on the condition that the audience consists of the teaching staff and students or other persons (parents, guardians, caregivers, etc) who are directly connected with the educational institution where the work is performed in public.

3. Use of Works without Authorisation of Author but with Payment of Remuneration

§ 26. Private use of audiovisual works and sound recordings of works

(1) Audiovisual works or sound recordings of such works may be reproduced for the private use (scientific research, studies, etc) of the user without the authorisation of the author. The author as well as the performer of the work and the producer of phonograms have the right to obtain equitable remuneration for such use of the work or phonogram (§ 27).

(2) Subsection (1) of this section does not apply to legal persons.

§ 74.1. Related rights in previously unpublished works and critical or scientific publications

(1) A person who, after the expiry of copyright protection, for the first time lawfully publishes or lawfully communicates to the public a previously unpublished work shall benefit from a protection equivalent to the economic rights of the author (§ 13), within twenty-five years from the time when the work was first published or communicated to the public.

(2) A person who publishes a critical or scientific publication of a work unprotected by copyright has rights to the publication equivalent to the economic rights of an author (§ 13), within thirty years from the time when the publication was first published.

§ 75. Limitation to related rights

(...)

1) for private use, taking account of the provisions of §§ 26 and 27 of this Act;

2) solely for the purposes of teaching or scientific research;

(...)

5) for an ephemeral recording of the performance, broadcast or phonogram by a broadcasting organisation and for reproduction thereof by means of its own facilities and for the purpose of its own broadcasts, provided that the broadcast organisation is entitled to broadcast the performance, broadcast or phonogram. Such recordings and reproduction thereof (copies) shall be destroyed after thirty days from their making, except for one copy which may be preserved as an archive copy;

6) in other cases where the rights of authors of works are limited pursuant to Chapter IV of this Act.

(...)

§ 75.6: special limitations for makers of databases

A lawful user of a database which is lawfully made available to the public in whatever manner may, without the authorisation of its maker and without payment of remuneration, extract or re-utilise a substantial part of the database in the case of:

(...)

2) extraction for the purposes of illustration for teaching or scientific research, as long as the source is indicated and to the extent justified by the non-commercial purpose to be achieved;

(…)

Scope of exceptions
Limitations on Exercise of Economic Rights of Authors (Free Use of Works)

1. Fundamental Provisions

§ 17. Limitation to economic rights of authors

Notwithstanding §§ 13 — 15 of this Act, but provided that this does not conflict with a normal exploitation of the work or does not unreasonably prejudice the legitimate interests of the author, it is permitted to use a work without the authorisation of its author and without payment of remuneration only in the cases directly prescribed in §§ 18 — 25 of this Act.

§ 19. (see above): use justified by purpose and no commercial purposes

Libraries and archives
§ 13. Economic rights

(...)

(6) An author does not have the right to prohibit the lending of copies of his or her works from public libraries but the author has the right to obtain, pursuant to the procedure provided by law, equitable remuneration for such lending. The list of public libraries which pay remuneration for lending, the amount of such remuneration, the conditions for payment thereof and the payment procedure shall be established by the Government of the Republic.

§ 20. Reproduction of works by libraries, archives or museums

(1) A work included in the funds or collection of a library, archives or museum may be reproduced as a single copy without the authorisation of its author and without payment of remuneration, in order to:

(a) replace a work or a copy thereof which has been lost, destroyed or rendered unusable or, in the likelihood of such danger, make a copy to ensure the preservation of the work. There is a likelihood of danger if a work or a copy thereof is the single one in a library, archives or a museum and the termination of its lending or display is contrary to the functions under the articles of association of the library, archives or museum;
(b) replace a work or a copy thereof which belonged to the permanent collection of another library, archives or museum if the work is lost, destroyed or rendered unusable.

(2) The reproduction of a work prescribed in subsection (1) of this section is permitted if the activities of the library, archives or museum concerned are not aimed at obtaining direct or indirect economic advantage and acquisition of another copy of the work is impossible.

(3) Libraries, archives and museums have the right to reproduce works or parts thereof which belong to their funds or collections on orders from natural persons for private use (subsection 18 (1)).

(4) Libraries, archives and museums have the right to reproduce works or parts thereof which belong to their funds or collections on orders from a court or a state agency for the purposes prescribed in clause 19 (8) (judicial and administrative procedure) of this Act.

(5) The activity prescribed in subsections (3) and (4) of this section shall not be carried out for commercial purposes.

§ 23. Use of ephemeral recordings of works by broadcasting organisations

(...)

(3) Ephemeral recordings prescribed in this section shall not be destroyed if they have considerable value in terms of cultural history. In such case, the recordings shall be preserved, without the authorisation of the author, in the archives of the broadcasting organisation as works of solely documentary character. Works to be preserved in the archives shall be decided on by the broadcasting organisation or, in the case of a dispute, by the State Archivist.

Acknowledgement of source
§ 19, § 75.6. (see above)

..use permitted....if mention is made of the name of the author of the work, if it appears thereon, the title (name) of the work and the source publication....

How to acquire rights if necessary?

Right-holder

Authorship
§ 16. Copyright and right of ownership

(1) Copyright in a work shall belong to the author or his or her successor regardless of who has the right of ownership in the material object in which the work is expressed. The manner in which the economic rights of the author or his or her successor are exercised shall be determined by an agreement between the author or his or her successor and the owner.

(2) In order to make a copy of a work of visual art, the author of the work has the right to request access to the original of the work which is in the ownership or lawful possession of another person.

(3) An author may, with the owner’s consent, improve, supplement or process in any other manner the author’s work of visual art, architecture, applied art, design, etc
§ 28. Author of work

(1) The moral and economic rights of an author shall initially belong to the author of a work unless otherwise prescribed by this Act with regard to the economic rights of the author.

(2) The author of a work is the natural person or persons who created the work.

(3) Copyright shall belong to a legal person only in the cases prescribed in this Act.

(4) Copyright shall belong to the state only in the cases prescribed in this Act.


§ 29. Presumption of authorship

(1) The authorship of a person who publishes a work under his or her name, a generally recognised pseudonym or the identifying mark of the author shall be presumed until the contrary is proved. The burden of proof lies on the person who challenges authorship.

(2) The author of a work which is communicated to the public anonymously or under a pseudonym or the identifying mark of the author shall enjoy copyright in the work. Until the moment when the author reveals his or her real name and proves his or her authorship, the economic rights of the author are exercised by the person who lawfully published the work.

(3) The person who represents the author in the cases prescribed in subsection (2) of this section shall retain the rights to use the work acquired by the person during the time the person acts as a representative unless otherwise prescribed by an agreement between the person and the author.

Joint authors/ compound works/ authors in employment
§ 30. Joint authorship and co-authorship

(1) Copyright in a work created by two or more persons as a result of their joint creative activity shall belong jointly to the authors of the work.

(2) A work created as a result of joint creative activity may constitute an indivisible whole (joint authorship) or consist of parts each of which has independent meaning of its own (co-authorship). A part of a work is deemed to have independent meaning if it can be used independently of other parts of the work.

(3) Each co-author of a work shall enjoy copyright in the part of the work with independent meaning created by him or her and the co-author may use that part of the work independently. Such use shall not prejudice the interests of other co-authors or contradict the interests of joint use of the co-authors of the work.

(4) Relations between joint authors in the exercise of copyright, including the distribution of remuneration, shall be determined by an agreement between them. In the absence of such agreement, all authors shall exercise copyright in the work jointly and remuneration shall be divided equally between them.

(5) Each of the joint authors and co-authors may have recourse to the courts or take other measures to protect the jointly created work and eliminate any infringement of copyright.

(6) Consulting authors, performing the functions of administrative management, editing a work, drawing graphs, schemes, etc and providing other technical assistance to authors shall not constitute the basis for the creation of joint authorship or co-authorship.

(7) If a work is created under an employment contract in execution of the direct duties of a person, in order to form a group of authors, the prior consent of the person is necessary in order to include him or her in the group of authors. Refusal to participate in the work of a group of authors for good reason shall not be considered breach of work discipline.

§ 31. Copyright in collective works

(1) A collective work is a work which consists of contributions of different authors which are united into an integral whole by a natural or a legal person on the initiative and under the management of this person and which is published under the name of this natural or legal person (works of reference, collections of scientific works, newspapers, journals and other periodicals or serials, etc).

(2) Copyright in a collective work shall belong to the person on whose initiative and under whose management the work was created and under whose name it was published unless otherwise prescribed by contract.

(3) The authors of the works included in a collective work (contributions) shall enjoy copyright in their works and they may use their works independently unless otherwise determined by contract. Authors of contributions are not deemed to be joint authors or co-authors.

§ 32. Copyright in works created in execution of duties of employment

(1) The author of a work created under an employment contract or in the public service in the execution of his or her direct duties shall enjoy copyright in the work but the economic rights of the author to use the work for the purpose and to the extent prescribed by the duties shall be transferred to the employer unless otherwise prescribed by contract.

(2) An author may use the work created in the execution of his or her direct duties independently for the purpose prescribed by the duties only with the prior consent of the employer whereupon mention must be made of the name of the employer. In such case, the author has the right to receive remuneration for the use of the work.

(3) An author may use the work created in the execution of his or her duties independently for a purpose not prescribed by the duties unless otherwise prescribed by the employment contract. If a work is used in such manner, mention must be made of the name of the employer.

(4) In the cases prescribed by legislation, the author of a work created in the execution of duties shall be paid, in addition to his or her pay (wages), remuneration for the use of the work. Payment of remuneration may also be prescribed in an agreement between the employer and the author.

(5) The author of a computer program or the author of a database who creates the program or database in the execution of his or her duties or following the instructions given by his or her employer shall enjoy a copyright in the program or database but the employer has the exclusive licence to exercise all economic rights unless otherwise provided by contract.

(6) Economic rights in a work created in the public service shall transfer to the state unless otherwise prescribed by contract. The rights shall be exercised by the state agency which assigned, commissioned or supervised the creation of the work.

§ 33. Copyright in audiovisual works

§ 34. Copyright of compilers

§ 35. Copyright in derivative works

§ 36. Rights of successors

(1) Succession of copyright shall be intestate succession or testate succession according to the general provisions of the law of succession.

(2) The economic rights of an author specified in §§ 13-15 of this Act shall transfer to an intestate successor for the term of protection of copyright unless otherwise prescribed by a will.

(3) Unless otherwise prescribed by an author during his or her lifetime, the following moral rights shall transfer to his or her successor:

(a) the right to permit the addition of other authors’ works to the author’s work (illustrations, forewords, epilogues, comments, explanations, additional parts, etc) (right of additions to the work);
(b) the right to contest any misrepresentations of and changes and other inaccuracies in the work, its title (name) or the designation of the author’s name and any assessments of the author or his or her work which are prejudicial to the author’s honour and reputation (right of protection of author’s honour and reputation);
(c) the right to make an unpublished work available to the public (right of disclosure of the work).


(4) An author has the right to designate, pursuant to the same procedure as that pursuant to which an executor of will is designated, a person to protect the inviolability of the author’s work and the author’s honour and reputation after the author’s death. Such person shall exercise his or her authority during his or her lifetime.

(5) Copyright transferred to the state by way of succession shall be exercised by the Ministry of Culture.

Collecting Societies
§ 13.1. Exercise of author’s economic rights

(1) Authors exercise their economic rights either independently or through collective management organisations (Chapter IX).

(...)

Chapter IX (§§ 76-79.1) Collective Exercise of rights)

Contract Law/Licenses

Transfer of rights
§ 11. Content of copyright

(...)

(2) The moral rights of an author are inseparable from the author’s person and non-transferable.

(3) The economic rights of an author are transferable as single rights or a set of rights for a charge or free of charge.

(...)

§ 37. Copyright of legal successors of authors who are not successors
Only the economic rights of an author may transfer, on the basis of a contract entered into with the author or in the cases directly prescribed in this Act, to natural and legal persons who are not successors of the author.

§ 46. Use of works by other persons

(1) Works shall be used by other persons only in the case of transfer (assignment) of the author’s economic rights by him or her or on the basis of an authorisation (licence) granted by the author except in the cases prescribed in Chapter IV of this Act.

(2) (repealed 2002)

(3) The transfer of the author’s economic rights by him or her or the grant of an authorisation to use a work may be limited with regard to certain rights and to the purpose, term, territory, extent, manner and means of using the work.

§§ 47-61: detailed provisions on licenses, contracts and their performance(many amendments 2002)

§ 47. Sublicense to use work

(1) ...only permissible with the consent of the author...

§ 48. Definition of author’s contract

(1) An author’s contract is an agreement between the author or his or her legal successor and a person who wishes to use the work for the use of a work on the basis of which the author or his or her legal successor transfers the author’s patrimonial rights to the other party or grants an authorisation to use the work to the extent and pursuant to the procedure prescribed by the conditions of the contract.

(2) An author’s contract may be entered into to use an existing work or to create and use a new work.

(3) ...law of obligations applies unless otherwise provided

Protection of technological measures and rights management information


Consequences of copyright infringement


aq) Hungary

Hungary

Act No. LXXVI. of 1999 on Copyright

Protected Works

Categories of protected works
The Subject Matter of Copyright Protection

Article 1

(1) This Act shall provide protection for literary, scientific and art creations.

(2) All creations of literature, science and art — regardless whether or not specified by this Act — shall fall under the protection of this Act. Such creations are, in particular:

a) literary works (eg fictional works, technical works, scientific works, journalistic works etc),

b) speeches delivered in public,

c) computer program creations and related documentation (hereinafter referred to as software), whether fixed in source code or object code or in any other form, including application programs and operation systems,

d) dramatic works, musico-dramatic works, ballets and mimes,

e) musical works with or without words,

f) radio and television plays,

g) cinematographic creations and other audiovisual works (hereinafter jointly referred to as cinematographic creations),

h) creations produced by drawing, painting, sculpturing, engraving, lithography or in other like manner, and designs thereof,

i) artistic photographs,

j) maps and other cartographic creations,

k) architectural creations and plans thereof, and plans of building complexes and town planning projects,

l) designs of engineering structures,

m) applied art creations and designs thereof,

n) costume and scenery designs,

o) industrial design creations.

p) databases qualifying as collections of work

(...)

Conditions for protection
Article 1

(...)

(3) The creation shall enjoy copyright protection based on its individual, original nature originating from the intellectual activity of the author. The protection shall not be subject to any quantitative, qualitative and aesthetic characteristics, or to value judgements relating to the standard of the creation.

(4)The protection provided by this Act shall not cover legal provisions, other means of state direction, court and other official resolutions, announcements and documents issued by an authority or other official organ, as well as standards made obligatory by law and other similar regulations.

(5) (repealed)

(6) No idea, principle, concept, procedure, method of operation or mathematical operation may be the subject matter of copyright protection.

(7) The expressions of folklore may not enjoy copyright protection. However, this provision does not prejudice copyright protection due to the author of a folk-art-inspired work of individual, and original nature.

(8) Performances of performers, producers of phonograms, radio and television organisations, film producers and producers of databases shall enjoy protection specified by this Act.

Authors’ Right

Article 4

(...)

(2) Without prejudice to the rights of the author of an original work, the alteration, adaptation or translation of the original work, shall be under copyright protection if the work thus obtained is of individual, original character.

Collection of Works

Article 7

(1) Collection of works shall be under copyright protection if the selection, arrangement or editing of its contents is of individual, and original nature. The protection shall apply to the collection of works even if its parts or components do not or may not enjoy copyright protection.

(...)

Database protection
Collection of Works

Article 7

(...)

(3) The protection of a database, operated by computer devices or in any other manner, rated as a collection of works shall not extend to the data and other components making up its contents.

Article 35 free use for private purposes

(1) shall not apply to databases operated by a computing device

(...)

(3) Having a work copied by someone else with computer or on electronic data carrier, even if this is done for private purpose, shall not be considered as falling within the scope of free use.

(...)


Article 39

The public libraries may freely lend out copies of a work. This provision shall not apply to software and to database operated by computer devices.

Article 60/A: special provisions for databases

Article 60/A

(1) For the purposes of this Act, database shall mean a collection of independent works, data or other materials arranged in a systematic or methodical way and individually accessible by electronic or other means.

(2) Provisions applicable to databases shall apply mutatis mutandis to the documentation necessary for the operation or consultation of the database.

(3) Provisions applicable to databases shall not apply to computer programs used for the making or operation of databases accessible by electronic means.

Article 61

(1) Databases qualifying as collections of works (Article 7) shall fall under copyright protection.

(2) The economic rights covering databases shall be transferable.

(3) The provisions of Article 30, paragraphs (3) and (4) — remuneration for the author, when right is transferred — shall not apply to the database created by the author as a job duty.

Article 62

(1) The performance of acts necessary for the purposes of access to the contents of the database and to the normal use of the contents thereof by the lawful user shall not be subject to the authorisation of the author of the database qualifying as a collection of works.

(2) Where the authorisation for use has been obtained only for a part of the database, the provisions of paragraph (1) shall apply only to that part.

(3) The provision of Article 33, paragraph (2)(fair use...), shall apply mutatis mutandis to the acts falling under the provisions of paragraphs (1) and (2).

(4) Any provision of a licensing agreement contrary to the provisions of paragraphs (1) and (2) shall be null and void.

(5) Where the copies of the database are acquired in commercial distribution, the obligation to draw up the licensing agreement in writing shall not apply.

The Protection of Producers of Databases

Article 84/A

(1) Unless otherwise provided by this Act, the authorisation of the producer of a database (Article 60/A) shall be sought for where all or a substantial part of the content of the database

a) is reproduced [Article 18 (1) b)] by making copies (hereinafter referred to as ‘extraction’);

b) is made available to the public by the distribution of copies of the database or, as stipulated in paragraph (8) of Article 26 by communication to the public (hereinafter referred to as ‘re-utilization’).

(2) Distribution referred to in point b) of paragraph (1) shall mean the following forms of distribution: the putting into circulation by sale or transfer of ownership in any other form, importation into the country with the purpose of putting into circulation, and rental. The provisions of paragraph (5) of Article 23 shall apply mutatis mutandis to the rights of the producer of a database.
(3) The authorisation of the producer of a database shall also be sought for the repeated and systematic extraction or re-utilization of insubstantial parts of the contents of the database, if this act would conflict with a normal exploitation of the database or unreasonably prejudice the legitimate interests of the producer of a database.

(4) The uses provided for in paragraphs (1) to (3) shall be subject to remuneration unless otherwise provided by this Act.

(5) The producer of a database shall enjoy the rights referred to in paragraphs (1) to (3) if the obtaining, verification or presentation of the contents of the database involved substantial investment.

(6) The rights referred to in paragraphs (1) to (3) shall belong to such natural or legal persons, or business associations without legal personality who take the initiative, in their own name and at their own risk to produce a database, and provide for the necessary investment.

(7) The producer of a database shall enjoy the rights referred to in paragraphs (1) to (3) irrespective of the eligibility of that database for protection by copyright or any other rights. Moreover, the producer of a database shall enjoy these rights irrespective of the eligibility of the parts or elements of that database for protection by copyright or by other rights.

(8) The rights of the producer of a database are without prejudice to the rights of the authors of individual works included in the database or to other rights existing in respect of certain elements of the contents of the database.

(9) Unless otherwise provided by international agreement, the protection specified by this Act shall belong to producers of a databases, who

a) are of Hungarian nationality or have their habitual residence in Hungary;

b) are legal persons or business associations without legal personality which have been registered in Hungary, and having their registered office, central administration or principal place of business in Hungary.

(10) In the case referred to in point b) of paragraph (9), the legal person or the business association without legal personality having only its registered office in Hungary shall only enjoy the protection specified by this Act, if its operations are genuinely linked on an ongoing basis with the economy of the Republic of Hungary.

Article 84/B

(1) The authorisation of the producer of a database which is made available to the public shall not be required if a lawful user, even repeatedly and systematically, extracts or re-utilizes insubstantial parts of the contents of a database.

(2) Where the authorisation for use has been obtained only for a part of the database, the provisions of paragraph (1) shall apply only to that part.

(3) A lawful user of a database which is made available to the public may not perform acts which conflict with a normal exploitation of the database or unreasonably prejudice the legitimate interests of the producer of the database.

(4) The provisions contained in paragraphs (1) and (2) shall be without prejudice to the rights of authors of individual works included in the database or to neighbouring rights existing in respect of other elements of the contents of the database.

(5) Any provision of a licensing agreement contrary to the provisions of paragraphs (1) to (4) shall be null and void.

Article 84/C

(1) The extraction of a substantial part of the contents of a database for private purposes is allowed to anyone to the extent justified by the non-commercial purpose to be achieved. This provision shall not apply to electronic databases.

(2) For the purposes of illustration for teaching or scientific research, extraction of a substantial part of a database is allowed, in a manner and to the extent consistent with such purposes, as long as the source is indicated and to the extent justified by the non-commercial purpose to be achieved.

(3) For the purposes of evidence in judicial or administrative proceedings, extraction or re-utilization of a substantial part of a database is allowed in a manner and to the extent consistent with such purposes.

(4) Article 33 shall apply mutatis mutandis to the exceptions to the rights of the producer of a database as stipulated in paragraphs (1) to (3).

Article 84/D

(1) The rights covered by this Chapter shall be protected for the following periods of time: for fifteen years from the first day of the year following the year in which the database was first made available to the public, or for fifteen years from the first day of the year following the year of the completion of the making of the database, if the database was not made available to the public during the latter period.

(2) The term of protection of the database calculated according to the provisions of paragraph (1) shall recommence if the contents of the database are altered substantially, which results in the altered database being considered to be a substantial new investment in itself. A substantial change of the contents of the database may result from the accumulation of successive additions, deletions or alterations.

Article 84/E

(1) Paragraph (1) of Article 83 shall apply mutatis mutandis to the rights covered by this Chapter.

(2) Where remuneration shall be due to the producer of a database under this Act, the provision on the proportionality rule of the remuneration laid down in the first sentence of paragraph (4) of Article 16, shall apply mutatis mutandis to the producer of a database.

(3) Unless otherwise provided by legislation, where any other law or regulation refers to a neighbouring right or neighbouring rights, this shall also mean the right or the rights of the producer of a database, except for acts promulgating international agreements.’

Computer Software
Article 1(2)c) see above

Article 39 see above

Article 58 ff: special provisions

Article 58

(1) no copyright protection for the idea, principle, concept, procedure, method of operation or mathe​matical operation on which the software interface is based.

(2) No translation from one program language to another one is allowed

(3) The economic rights relating to software shall be assignable.

(4) The provisions of Article 30, paragraphs (3) and (4)( remuneration for the author, when transferring the right), shall not apply to the software created by the author as a job duty.

Article 59

(1) Unless otherwise agreed, the author’s exclusive right shall not cover reproduction, alteration, adaptation, translation and any other modification of the software — including the correction of mistakes — as well as the reproduction of the product of these acts in so far as these acts of use are carried out by the person authorized to acquire the software in compliance with the intended purpose of the software.

(2) No provision in the licensing agreement shall prohibit the user from making a back-up copy of the software if it is necessary for the use.

(3) The person entitled to use a copy of the software shall be entitled, without the author’s authorization, to observe and study the operation of the software and to make a trial use thereof in the processes of its loading, display on the monitor, running, transmission or storage in order that he can get to know the idea or principle serving as a basis for any of the software components.

Article 60

(1) No authorization of the author shall be required for the reproduction or translation of the code which is indispensable for the acquisition of the information necessary to know for the combined operation of the independently created software with another software supposing that

a) these acts of use are performed by the authorized user or another person entitled to use the copy of the software or a person put in charge of performing these acts by the persons referred to in this Item;

b) the information necessary to know for the combined operation has not been easy of access to the persons referred to in Item a);

c) these acts of use are limited to those parts of the software which are necessary for permitting combined operation.

(2) The information obtained through application of the provision of paragraph (1) shall not be

a) used for a purpose other than the combined operation of the inde​pendently created software;

b) communicated to another person unless this is required for the combined operation with the independently created software;

c) used for the development, production and putting into circulation of another software essentially similar as regards its form of expression or for other acts resulting in the infringement of the copyright.

(3) The provision of Article 33, paragraph (2), shall apply mutatis mutandis to the operations falling under the provisions of paragraphs (1) and (2).

(4) Paragraph (2) of Article 34 and paragraph (1) of Article 38 shall be inapplicable to the software. The term defined in Article 49, paragraph (1), shall be four months in the case of software.

(5) In case copies of the software are procured through commercial distribution, it is not obligatory to lay down in writing a contract relating to the use of the software.

Scope/Form of Protection

Economic/Exploitation Rights

General provisions
Article 16

(1) Under the copyright protection the author shall have the exclusive right to use his work in any tangible or intangible form and to grant licence for each and every use of his work. Unless otherwise provided by this Act, authorization may be obtained for the use of the work by a licensing agreement.

(2) The use of the title of the work, if it is unique, shall be subject to the author’s authorization, too.

(3) The commercial utilization of any characteristic and original character in the work and the authorization of such utilization shall be subject to the exclusive right of the author.

(...)

Article 17

As uses of the work shall be rated in particular:

a) its reproduction (Article 18 and 19),

b) its distribution (Article 23)

c) its public performance (Articles 24 and 25)

d) its communication to the public by broadcasting or in any other manner (Articles 26 and 27),

e) retransmission of the broadcast work to the public with the involvement of another organization than the original one (Article 28),

f) its alteration (Article 29),

g) its exhibition (Article 69).

Right of reproduction
The Right of Reproduction

Article 18

(1) It shall be the author’s exclusive right to reproduce his work and to grant authorization therefor. Reproduction shall be taken to mean:

a) the direct or indirect fixation of the work in any manner on a tangible carrier, whether definitively or temporarily, and

b) the making of one or several copies of the fixation.

(2) As reproduction of the work shall be rated in particular the fixation of the work in a mechanical, cinematographic or magnetic way and making copies of it by printing, the production of audio or video recording of the work, its fixation for purposes of communication to the public by broadcasting or by cable, the storage of the work in a digital form on electronic devices, and the production in a tangible form of the work transmitted by the computer network. In the case of architectural creations the primary and secondary construction of a creation laid down as a design shall likewise be rated as reproduction.

Article 19

(1) The producer of a sound recording, the creator of a multimedia work, and the compiler of an electronic database may require that the repeated reproduction of already disclosed non-dramatic musical works and lyrics for music and parts of musico-dramatical works fixed on sound recordings and video recordings, in a multimedia work or an electronic database distributed on digital carriers, and the distribution by copies of such reproductions against the payment of a fair and equitable fee shall be authorized for them too. The licensing agreement shall be concluded with the organization performing the collective administration of rights related to literary and musical works.

(2) The provision in Paragraph (1) shall not apply to the right of adaptation and the exercise of this right.

Right of communication to the public and right of making available
The Right of Public Performance

Article 24

(1) The author shall have the exclusive right to perform his work to the public and to authorize another person therefor. The making of the work perceptible to those present shall be taken to mean performance.

(2) As performance shall be rated in particular

a) the performance of the work to the public by a performer in person, including stage performance, concert, recital, reading out (‘live performance’);

b) making the work perceptible by any technical device or manner, including the projection of a cinematographic creation, making the work communicated or distributed (as a copy) to the public become audible by loudspeaker or visible on a screen.

(3) A performance shall be taken to be public if it occurs in a place accessible to the public or in any other place where people other than the members of a family and their acquaintances gather or may gather.

Article 25

(1) The author’s authorization of the public performance of an already disclosed musical work or literary work shall be considered as granted if the remuneration determined by the organization administering authors’ rights in musical and literary works collectively has been paid to this organization.

(...)

The Right of Communication of the Work to the Public

Article 26

(1) The author shall have the exclusive right to have his work communicated to the public by broadcasting and to authorize another person therefor. The making of the work perceptible to people at a distance by the transmission of sounds or pictures and sounds or the technical presentation of these without the use of cable or other like device shall be taken to mean broadcasting.

(....detailed definitions of broadcasting...)

Article 27: broadcasting of already disclosed works

Article 28: rebroadcasting

Distribution right
The Right of Distribution

Article 23

(1) The author shall have the exclusive right to distribute his work and to authorize others therefor. The making accessible to the public of the original copy or the reproduced copies of the work through putting into circulation or their offer for putting into circulation shall be taken to mean distribution.

(2) The distribution shall in particular imply the transfer of the title of ownership of the copy of the work and the rental of the copy of the work as well as the importation into the country of the copy of the work with the purpose of putting it into circulation.

(3) In the case of cinematographic creations, works included in sound recordings and software, the lending to the public of individual copies of the work shall likewise be covered by the right of distribution.

(4) The right of distribution through rental shall only cover the designs within the domains of architecture, applied arts and industrial designing.

(5) If the copy of the work has been put into circulation domestically by the rightholder or by another person expressly authorized therefor by the rightholder through sale or the transfer of title of ownership in any other manner, the right of distribution shall further on be exhausted with regard to the copy of the work thus put into circulation, however, this shall be without prejudice to the right of rental, lending and importation.

(...)

Moral rights

(explanatory note: Under Hungarian copyright law rights referred to in article 10 ff are deemed to be economic rights, though some of them correspond with rights which are generally understood as moral rights. However, in Article 67 ff some of these rights are stated also as moral rights, where special exceptions apply))

Right of publication
Divulging of the Work

Article 10

(1) The author shall decide whether his work may be made public.

(2) Before the divulging of the work, any information on the substance of its contents may be provided for the public only subject to the author’s consent.

(3) Unless otherwise provided, the conclusion of a license agreement shall imply the author’s consent to the user providing information on the contents of the work for the public in a manner complying with the purpose of the use.

(4) As regards a work becoming known after the author’s death, it shall be presumed — failing other declaration by the author or his legal successor or the introduction of evidence proving the contrary — that the author intended his work to be divulged to the public.

Article 11

Referring to a sound reason, the author may withdraw his authorization to divulge his work or may prohibit the continued use of his work already divulged; however, he is obliged to repair any damage having accrued till the time of such declaration. This shall not prejudice the employer’s right to exploit the work and shall not prevent, in the case of the assignment of the economic rights, the acquirer of rights from uses based on the economic rights.

Recognition of authorship
Indication of the Author’s Name

Article 12

(1) The author shall have the right to have an indication on his work or in the communication on his work — subject to the scope and nature of the communication — referring to him as the author; reference shall be made to the author in the event of including part of his work in another work, and citing or reviewing his work. The author may exercise the right to have his name indicated subject to the nature of the use and in a manner complying with it.

(2) The name of the author of a work shall be indicated on the alteration, adaptation or translation which is based on the author’s work.

(3) The author shall be entitled to have his work divulged without the indication of his name or under a pseudonym. The author may require that his work having been divulged to the public with the indication of his name shall, in the case of a new authorized use, be further on used without the indication of his name.

(4) The author may demand that his author’s capacity shall not be called in doubt.

Article 67

(…)

(2) The designer shall have the right to determine where and how his name and the date of designing should be indicated on the building or engineering structure. However, the exercise of this right shall be subject to the requirement that no unjustified and disproportionate infringement of the rights and lawful interests of the owner, the user or the operator shall thereby be caused.

(3) The author’s name has to be indicated on a view if this is intended to present a specific fine art, architectural, applied art or industrial design creation or engineering structure. The author’s name has likewise to be indicated if such creations are used for presentation in scientific and educational lectures as well as for school education purposes (Article 33, paragraph (4)).

(4) In the case of further uses in an unaltered form of the design of an architectural or technological creation and the further uses of standard designs only the name of the author of the original design has to be indicated.

(5) The provision of Article 34, paragraph (1), shall not be applicable to the use of fine art, artistic photographic and applied art creations.

Distortion of the work
Protection of the Integrity of the Work

Article 13

The distortion, mutilation or any other alteration of the work of the author which prejudices the honour or reputation of the author shall be taken to infringe his moral right.

The Right of Alteration (economic right)

Article 29

The author shall have the exclusive right to alter his work or to authorize another person therefor. The translation of the work, its dramatic or musical adaptation, its adaptation for a cinematographic production, the adaptation of the cinematographic creation, and any other alteration of the work as a result of which another work is derived from the original one shall be taken to mean alteration.

Article 67

(1) The alteration without the author’s consent of the design of an architectural creation or engineering structure which influences the appearance or the intended ordinary use shall be taken to be an unauthorized alteration of the work.

(…)

Duration of Protection
The Term of Protection

Article 31

(1) The authors’ rights shall enjoy protection during the lifetime of the author and for seventy years following his death.

(2) to (7): details

Exceptions and limitations

Educational and scientific purposes
Article 34 (‘Quotation Right’)

(1) From a disclosed work any part may be cited by indication of the source and naming the author indicated as such. Such citation shall be true to the original and its scope shall be justified by the nature and purpose of the borrowing work.

Article 67 (5): Article 34 (1) does not apply for the use of fine art, artistic photographic and applied art creations.

(2) Part of a literary or musical work or a work of minor size disclosed to the public may be borrowed for purposes of school education and scientific educational lectures with the indication of the source and the author referred to therein. The inclusion of a work in another work to an extent which goes beyond the scope of citation shall be taken to mean borrowing.

(3) The reproduction and distribution of the borrowing work referred to in Paragraph (2) are not subject to the author’s authorization if the borrowing work is, pursuant to the relevant legislation, declared to be a textbook or reference book and the school purpose is indicated on the title page.

Article 35

(...)

(4) In a manner and to the extent complying with the intended purpose as well as for internal use in an institution, if this is outside the scope of commercial activity, a copy may be made for own purposes if it is not designed for earning or increasing income even in an indirect way and

a) it is required for scientific research,

b) it is made from an own copy for the files to be used for scientific purpose or for the supply of a public library, or

c) it is made of a limited part of a published work or of an article in a newspaper or periodical.

(5) Specific parts of a work published as a book as well as newspaper and periodical articles may be reproduced for purposes of school education in a number corresponding to the number of pupils in a class, or for purposes of exams in public and higher education in a number necessary for the said purpose.

(...)


Article 36

(1) Communications containing facts and news may freely be borrowed, with the indication of the source. The contents of public negotiations and speeches may freely be used, however, the use of educational, scientific, popular and entertainment lectures as well as the publication of speeches in a collective work are subject to the author’s authorization.

(…)

Article 37 (‘Quotation Right’ for news programs/ timely programs)

(1) Related to daily events, specific works may be included in the political news program or other timely programmes of the broadcasting organisation to the extent justified by the given occasion. In such cases the indication of the author’s name shall not be required.

(2) Art, photographic, architectural, applied art and industrial design creations displayed in public exhibition may be presented by dailies and periodicals, as well as the news programmes and other timely programmes of the broadcasting organisations.

(3) A program informing on or presenting an event related to a specific point of time and including minor parts of specific works only within this framework shall be considered as timely.

Article 38

(1) If the performance is not designed to earn or increase income even in an indirect manner and the participants do not receive remuneration, the works may be performed in the following cases:

(...)

b) for purposes of school education or at celebrations held at school,

(...)

(3) A dancing party held at a school shall not be taken to mean performance for purposes of school education.

(...)

Article 68

(1) (…)

(2) For purposes of scientific or educational lectures [Article 33, paragraph (4)] as well as instruction, the picture of a fine art, architectural, applied art and industrial creation, furthermore artistic photographs may be used without the authorization of the author and paying remuneration to him.

Scope of exceptions
The Free Use of the Work and Other Limitations to the Copyright

General Provisions

Article 33

(1) Uses falling within the scope of the free use shall not be subject to the payment of any consideration and to any authorization of the author. Only works disclosed to the public may be used freely pursuant to the provisions of this Act.

(2) The use under the provisions relating to free use is permitted and not subject to the payment of a fee only so far as it does not conflict with a normal exploitation of the work and does not unreasonably prejudice the legitimate interests of the author, and it is in compliance with the requirements of fairness and is not designed for a purpose incompatible with the intention of free use.

(3) The provisions relating to free use shall not be interpreted in an extensive manner.

(...)

Libraries and archives
Article 35 IV b) see above

Article 39

The public libraries may freely lend out copies of a work. This provision shall not apply to software and to database operated by computer devices.

Article 40

The copies reproduced within the scope of free uses shall not be distributable without the author’s authorization, except for lending between libraries.

Acknowledgement of source
Article 34 (2): acknowledgement of source required

Exception: Article 37 (1): no indication if the work is used in relation to daily events

How to acquire rights if necessary?

Right-holder

Authorship
Authors’ Right

Article 4

(1) The copyright shall belong to the person who has created the work (author).

(...)

Works Published Anonymously or Under a Pseudonym

Article 8

If a work was published anonymously or under a pseudonym, the author’s rights shall be exercised, until the author becomes known, by the person who first published the work.

Joint authors/ compound works/ authors in employment
Article 5 Works of Joint Authorship

(1) The authors of a joint work, the parts of which cannot be used independently, shall enjoy the copyright protection jointly and — in case of any doubt — in equal proportions, however, any of the joint authors may take action independently in the event of the infringement of the copyright.

(2) In case a joint work is made up of parts which can be used independently (connected works), independent copyright shall belong to each of the joint authors with regard to the respective individual part. The authorization of all authors of the original joint work is required if any part of the work consisting of joint works and created jointly is wanted to be joined with a different work.

Article 6

(1) In the case of a collective work (eg a national standard), the copyright shall be transferred by legal succession to the natural or legal person or econ​omic organisation without legal entity at whose initiative and under whose instructions the work was created and who disclosed it to the public in his own name.

(2) As a collective work shall be rated a work if the contributions of the authors co-operating in the creation of the work are combined in the product of joint creation in a manner which makes the separate determination of the individual authors’ rights impossible.

Article 7 Collection of Works

(1) A collection shall be protected by copyright, if the selection, arrangement or editing of its contents is of an individual and original nature (collection of works). Copyright protection shall apply to a collection of works even if its parts or elements do not or may not enjoy copyright protection.

(2) Regarding the whole of the collection of works, the copyright shall belong to the editor, however, this shall be without prejudice to the independent rights of the authors of those individual works and of the rightholders of those performances protected by neighbouring rights which were selected for inclusion in the collection.

(3) The copyright protection of a collection of works shall not extend to the elements making up the contents of the collection of works.

Work Created Under Employment or Other Service Relations

Article 30

(1) Unless otherwise agreed, the delivery of the work to the employer shall imply the transfer of the economic rights upon the employer as successor in title to the author, if the creation of the work is the author’s duty under an employment contract.

(2) The economic rights acquired pursuant to the provision of Paragraph (1) shall be transferred upon the successor in title to the employer if there has occurred such succession in title.

(3) The author shall be entitled to an appropriate remuneration if the employer authorizes another person to use the work or transfers to another person the economic rights relating to the work.

(4) The author shall continue, even in the case of the acquisition of rights by the employer, to be entitled to the remuneration which is due to him even after the transfer of the right of use pursuant to this Act.

(5) If the creation of the work is the author’s duty under an employment contract, the delivery of the work to the employer shall be considered as an act of consent to the disclosure of the work to the public. In the case of the author’s declaration aimed at withdrawing his work (Article 13) the employer is obliged to make no mention of the author’s name. The author’s name shall likewise be left unmentioned, at the author’s request, if availing himself of his employer’s rights the employer makes alterations in the work without the author’s agreement.

(6) Declarations of legal nature made with regard to the work created by way of fulfilment of the author’s duty under an employment contract shall be laid down in writing.

(7) The provisions relating to a work created as duty under an employment contract shall be applied mutatis mutandis if the work has been created by a person employed as public or civil servant, a person belonging to the professional staff of the armed forces and police forces and being in active service, or a co-operative member employed under legal relations similar to those of employment relations. 

Collecting Societies
Article 14 (2): Exercise of moral rights after expiry of the term of protection

Article 20, 21

… Enforcement of claims to remuneration only by the agency of the organization performing the collective administration of their rights ...

Contract Law/Licenses

Transfer of rights
The Origin of Authors’ Rights; Authors’ Rights and their Exploitation

Article 9

(1) The entirety of authors’ rights — moral rights and economic rights — shall belong to the author from the time of the creation of the work.

(2) The author may not assign his moral rights, these may not devolve on anyone else, and may not be renounced by the author.

(3) Subject to the exceptions in Paragraphs (4) to (6), the economic rights may not be assigned, may not devolve on anyone else, and may not be renounced.

(4) The economic rights shall pass by inheritance, and the author is free to dispose of them to that end for the case of his death.

(5) The persons becoming holders of economic rights by inheritance may dispose of them to each other’s benefit.

(6) In the cases and under the conditions specified by this Act the economic rights may be assigned or may pass to (an)other person(s). Unless otherwise provided in the assignment contract, the acquirer of rights may dispose of the economic rights he has acquired.

Article 15

The user may also take action for the protection of specific moral rights of the author if this is expressly consented to by the author in the licensing agreement.

Article 16

(1) Under the copyright protection the author shall have the exclusive right to use his work in any tangible or intangible form and to grant licence for each and every use of his work. Unless otherwise provided by this Act, authoris​ation may be obtained for the use of the work by a licensing agreement.

(2) The use of the title of the work, if it is unique, shall be subject to the author’s authorization, too.
(...)

Remuneration Schemes/ compensation
Article 16
(...)

(4) Unless otherwise provided by this Act, remuneration shall be due to the author against the licence he has given for the use of his work, which remuneration — unless otherwise agreed — shall be in proportion to the revenue earned by the use of the work. The author may waive his claim to remuneration only by an express representation to that end. Should the law stipulate a specific form for the licensing agreement to be valid, the waiver of the remuneration shall itself be valid in the specific form only.

(5) In the cases as specified by this Act, remuneration shall be due to the author for the use of his work even if he has no exclusive right to authorize the use. The law may exclude the right to waive such remuneration, and should such provision fail to obtain, the author may only waive the remuneration by an express representation to that end.

(6) A use shall be deemed unlawful in particular if no authorization has been given therefor by the statute or by the author in a contract, or if the user makes use of the work beyond the limitations of his authorization.

(7) Unless otherwise provided by this Act, the user is obliged to inform the author or his successor in title or the organization performing the collective administration of rights (Articles 85 to 93) on the manner and scope of the use.

Article 20

(1) A fair and equitable remuneration shall be due, on the private-purpose copying of their works, performances and sound recordings, to the authors of works, the performers of performances, and the producers of sound recordings broadcast in the programmes of radio and television organisations, included in the programmes of those communicating their own programmes to the public by cable, and released for distribution on video or audio carriers.
(...)

Article 21: remuneration for reprography

Article 22: information duty for manufacturers of blank video and audio carriers

Article 23

(...)

(6) If the right of rental relating to a cinematographic creation or a work included in a sound recording has been transferred, or otherwise licensed, by the author to the producer of the film or sound recording, the author shall retain a claim to the producer of the film or sound recording for a fair and equitable remuneration regarding the distribution of the work through rental. This right may not be waived by the author, however, he may enforce his claim to a remuneration only via an organization performing the collective administration of rights (Articles 85 to 93).

(7) In the case of the lending to the public of works not referred to in Paragraph (3) — as far as architectural, applied art and industrial creations are concerned, of their design –, a fair and equitable remuneration shall be due to the authors. This claim to a remuneration may be enforced only via the collective administration of rights and the rightholders may waive such remuneration only following the date of its distribution and to the extent of the amount due to them.

28 (2) — (6): remuneration for rebroadcasting and retransmission

Protection of technological measures and rights management information
Article 95

(1) The consequences of the infringement of the copyright shall apply to all acts — including the production and distribution of devices and the provision of services — which enable or facilitate an unlawful circumvention of effective technological measures designed to provide protection for the copyright and which have no particular aim or no major economic significance other than the mere circumvention of the technological measure. This provision shall be applicable only if the person performing the acts referred to knows, or with the care expected to obtain in the given situation has reasonable grounds to know, that the acts unlawfully enable or facilitate the circumvention of the effective technological measure designed to provide protection for the copyright.

(2) For purposes of the provision of paragraph (1), technological measures shall mean all devices, products, components, procedures and methods which are designed to prevent or hinder the infringement of the copyright. A technological measure shall be considered effective if as a result of its execution the work becomes accessible to the user through performing such actions — with the authorisation of the author — as require the application of the procedure or the supply of the code necessary therefore.

Article 96

(1) The consequences of the infringement of the copyright shall apply to the unauthorized removal or alteration of the rights management information as well as to the unauthorized distribution, importation for distribution, broad–casting or communication to the public in a different manner of works from which the right management information have been removed or on which such information have been altered without authority, supposing that the person performing any of the acts referred to knows, or with the care expected to obtain in the given situation has reasonable grounds to know, that the acts unlawfully enable or facilitate the infringement of the copyright or induce others to commit such infringement.

(2) Rights management information shall mean all particulars provided by the rightholders which identify the work, the author of the work, the owner of any right in the work, or inform about the terms and conditions of the use of the work, including any numbers or codes that represent such information, when such data are attached to a copy of the work or are made perceptible in connection with the communication of the work to the public.

Consequences of copyright infringement
Civil Law Consequences

Article 94

(1) With his rights infringed, the author may assert various civil law claims, depending on the circumstances of the case. He may, in particular, claim:

a) the declaration by the Court of an infringement of right having occurred
b) the termination of the infringement of right and the injunction of the infringer to continue such action;
c) that the infringer should give satisfaction for his action — by declaration or in other appropriate manner — and that in case of need such satisfaction should be given due publicity on the part and at the cost of the infringer;
d) that the infringer should provide particulars about those participating in the production and distribution of the objects and the supply of the services affected by the infringement of rights as well as about the business relations established for the unlawful uses;
e) the restitution of the increase in wealth achieved through the infringement of right;
f) the termination of the infringement and the restoration on the part or at the cost of the infringer of the state of things as it existed prior to the infringe​ment of right as well as the destruction of the device or material exclusively or primarily used for the infringement of right or making it unsuitable therefor.

(2) Damages shall be paid according to the provisions of civil law responsibility in the case of the infringement of authors’ rights. Damages shall also be paid if the author’s moral rights are infringed.

(3) In lawsuits instituted on grounds of the infringement of authors’ rights the provisional measure shall be taken as needed if the applicant gives evidence of the work being under copyright protection and of he being the author, the successor in title of the author, or the user of the work or the organisation performing the collective administration of authors’ rights who/which is entitled to take action against the infringement of right on his/its own behalf.

(4) details on provisional measures

(5) details on provisional measures

(6) details on the procedures

(7) details on the procedures

Article 97

Measures taken by the customs authorities

The Consequences in Case of a Licensing Contract

Article 98

(1) In the case of the infringement of the authors’ right the exclusive licensee (Art. 43 (1)) may call the author to take the necessary measures to stop the infringement. The licensee is entitled to initiate such a legal action in his or her own name, when the author fails to take the measures within 30 days of the notification.

(2) In the case of a non-exclusive license the licensee is entitled to initiate a legal action under subparagraph (1) only on express authorization given in the licensing agreement.

The Consequences of the Infringement of the Rights Related to Copyright

[The title preceding Art. 99, as well as Art. 99 was replaced by Art. 10 of the Act LXXVII of 2001 amending Act LXXVI of 1999 on Copyright. Entry into force on 1 of January 2002]

Article 99

The provisions of Articles 94 to 97 shall apply mutatis mutandis to the infringement of the provisions of Chapter XI and XI/A, as well as to the protection of the technological measures and rights management information relating to the rights covered by these Chapters

ar) Latvia

Latvia

Copyright Right Act 2000

Adopted by the Saeima on 6 April 2000

Protected Works

Categories of protected works
Section 2.Principles of Copyright

(…)

(2) Copyright shall apply to works of literature, science, art and other works referred to in Section 4 of this Law, also unfinished works, regardless of the purpose of the work and the value, form or type of expression.

Section 4 Protected Works

The objects of copyright, regardless of the manner or form of expression, shall comprise the following works of authors:

1) literary works (books, brochures, speeches, computer programs, lectures, addresses, reports, sermons and other works of a similar nature);

2) dramatic and dramatic-musical works, scripts and treatments of audio-visual works;

3) choreographic works and pantomimes;

4) musical works with or without words;

5) audio-visual works;

6) drawings, paintings, sculptures and graphic art and other works of art;

7) applied works of art, decorative and scenographic works;

8) design works;

9) photographic works and works which are expressed by a process analogous to photography;

10) sketches, drafts and plans for buildings, structures and architectural works, models of buildings and structures, other architectural designs, city construction works and garden and park plans and models, as well as fully or partly constructed buildings and implemented city construction or landscape objects;

11) geographical maps, plans, sketches, and moulded works which relate to geography, topography and other sciences; and

12) other works of authors.

Section 5. 
Protected Derivative Works

(1) Without prejudice to the rights of authors as to the original work, the following derivative works shall also be protected:

a) translations and adaptations, revised works, annotations, theses, summaries, reviews, musical arrangements, screen and stage adaptations and similar works; and
b) collections of works (encyclopaedias, anthologies, atlases and similar collections of works), as well as databases and other compiled works which, in terms of selection of materials or arrangement, are the result of creative activity.
(2) Databases the creation, obtaining, verification or presentation of which has required a substantial qualitative or quantitative investment (financial resources or consumption of time and energy), whether or not they are the objects of copyright, shall be protected pursuant to Chapter IX of this Law.

Conditions for protection
Section 1. 
Terms Used in this Law
(…)

a) work — the original creation of an author in any material form, as well as an improvisation performed in public at the time of its performance;

Section 3. 
Scope of Copyright

(1) Copyright to works that have or have not been communicated in Latvia but which exist in Latvia in any material form, shall belong to the authors or their heirs, as well as to other successors in interest to copyright.

(2) Copyright to works that are simultaneously published in a foreign state and in Latvia shall belong to the authors and their heirs, as well as to other successors in interest to the copyright.

(3) In accordance with Paragraph two of this Section, a work shall be deemed published simultaneously in a foreign state and in Latvia if it has been published in Latvia within 30 days after its first publication in a foreign state.

(4) Copyright to works that have been communicated in a foreign state in any material form shall be recognised as to citizens of Latvia and as to persons who are entitled to a non-citizen passport, or as to persons whose permanent residence (domicile) is in Latvia, as well as to the successors in interest to such persons. Copyright to works that have been communicated or otherwise made known in a foreign state in any material form shall be recognised as to other persons, in accordance with the international agreements binding on Latvia.

Section 6. 
Non-Protected Works

The following shall not be protected by copyright:

1) regulatory enactments and administrative rulings, other documents issued by the State and Local Governments and adjudications of courts (laws, court judgements, decisions and other official documents), as well as official translations of such texts;

2) State approved as well as internationally recognised official symbols and signs (flags, Coats of Arms, anthems, decorations, bank notes, and the like), the use of which is subject to specific regulatory enactments;

3) maps, the preparation and use of which are determined by regulatory enactments;

4) information provided in the press, radio or television broadcasts or other information media concerning news of the day and various facts and events; and

5) ideas, methods, processes and mathematical concepts.

Database protection
Section 1. Terms Used in this Law

3) database — a collection of independent works, data or other materials, which are arranged in a systematic or methodical way and are individually accessible by electronic or other means;

Section 5. 
Protected Derivative Works

(1) Without prejudice to the rights of authors as to the original work, the following derivative works shall also be protected:

(...)

b) collections of works (encyclopaedias, anthologies, atlases and similar collections of works), as well as databases and other compiled works which, in terms of selection of materials or arrangement, are the result of creative activity.

(2) Databases the creation, obtaining, verification or presentation of which has required a substantial qualitative or quantitative investment (financial resources or consumption of time and energy), whether or not they are the objects of copyright, shall be protected pursuant to Chapter IX of this Law.

Section 15. 
Economic Rights of an Author

(…)

(3) With respect to the use of a database, the author of a database shall have the following exclusive rights:

a) to reproduce the database;
b) to transmit, adapt or in any other way transform the database, as well as reproduce, distribute, communicate to the public, demonstrate or display the results of such activities;
c) to distribute the database;
d) to communicate to the public, demonstrate or display the database; and
e) to make the database available to the public by cable or in another individually selected location and at an individually selected time.

Section 31. 
Restrictions with Respect to Databases

(1) A lawful user of a database or of a copy thereof may perform any action, which is necessary in order to access the contents of the databases and its use. If the lawful user is authorised to use only part of the database, the above-mentioned provision shall apply only to that part.

(2) Agreements, which are contrary to the provisions of this Section, shall not be in effect.

Section 57. 
Rights of a Maker of a Database( sui generis)

(1) As the maker of such database, in the creation, verification, and formation of which there has been substantial qualitative or quantitative investment (Section 5, Paragraph two) shall be recognised the natural or legal person which has undertaken initiative and the investment risk regarding the making of a database.

(2) The maker of a database shall have the right to prevent the following regarding the entire contents of the database or such parts of which may be qualitatively of quantitatively regarded as substantial:

a) extraction, which means the permanent or short-term (temporary) transfer of all or a substantial part of the contents of a database to another location by any means or in any form; and

2) re-utilisation, which means any form of making available to the public all or a substantial part of the contents of a database by the distribution of copies, by rental, by providing on-line or other forms of transmission.

(3) Public lending is not an act of extraction or re-utilisation.

(4) The repeated and systematic extraction and re-utilisation of less than substantial parts of the contents of a database if such is done by acts which conflict with a normal use of such database or which unreasonably prejudice the lawful interests of the maker of the database are not permitted.

Section 58. 
Rights and Obligations of Users of a Database

(1) A lawful user of a database which is available to the public shall have the right to extract or re-utilise, for any purposes, parts of its content that may be regarded as qualitatively or quantitatively less than substantial parts of its contents. This condition shall apply only to such part of a database which a lawful user is permitted to extract or re-utilise.

(2) A lawful user of a database, which is available to the public, shall observe the rights of the holders of copyright and neighbouring rights related to the works or materials contained in the database.

(3) A lawful user of a database, which is available to the public, may not perform acts that conflict with the normal exploitation of the database or unreasonably prejudice the lawful interests of the maker of the database.

Section 59. 
Restrictions to Rights of Protection of Databases

(1) Without the consent of the maker of a database which is available to the public the lawful users of a database may:

a) extract the contents of a non-electronic database for personal use;

b) extract a substantial part of the contents of a database for the purposes of education or scientific research, mandatorily indicating the source, moreover only to the extent necessary for the non-commercial purpose to be achieved; and

c) extract or re-utilise a substantial part of the contents of a database for the purposes of State security, as well as for the purposes of administrative or judicial proceedings.

(2) The right of the maker of a database to control the resale of the database in Latvia shall be exhausted at the moment when the database is sold in Latvia for the first time, if it has been done by the maker of the database himself or herself, or if it has been done with his or her consent.

Section 60. 
Term of Rights of Protection of Databases

(1) The rights specified in Section 57, Paragraph two of this Law shall be in effect for 15 years from the day when the formation of a database was completed. The term shall begin on 1 January of the year following the day of the formation of the database.

(2) If a database has been made available to the public before the expiration of the term specified in Paragraph one of this Section, the term of rights of protection shall begin on 1 January of the year following the day when the database was first made available to the public and shall be in effect for 15 years.

(3) If any changes that may be that may be regarded as qualitatively or quantitatively substantial are made in the contents of the database, as well changes in it resulting from the accumulation of successive additions, deletions or changes as a result of which it may be considered that a new investment which may be regarded as qualitatively or quantitatively substantial, has been made, such database shall have the right to its own term of protection, and the provisions of Paragraphs one and two of this Section shall apply.

Section 61. 
Scope of Rights of Protection of Databases

(1) The rights of the maker of a database — a natural person — shall be recognised, if he or she is a citizen of Latvia or a person who is entitled to a Latvian non-citizen passport, or if Latvia is their permanent place of residence (domicile) or if he or she has a permanent residence permit.

(2) The rights of a maker of a database — a legal person — shall be recognised, if such legal person has been formed in accordance with the regulatory enactments of Latvia, and its legal address, administration or principal place of activities is in Latvia. If a legal person has only its legal address in the territory of Latvia, the operations of such person must be linked on an ongoing basis with the economy of Latvia.

(3) If a database is formed outside Latvia and the provisions of Paragraph one and two of this Section are not applicable to it, such database shall be protected on the basis of international agreements binding on Latvia.

Section 62. 
Protection of Rights of Makers of Databases

The rights of makers of databases shall be protected in accordance with the provisions of Section 68 and 69 of this Law.

Computer Software
Section 4. 
Protected Works

The objects of copyright, regardless of the manner or form of expression, shall comprise the following works of authors:

a) literary works (... computer programs...);

Section 15. 
Economic Rights of an Author

(2) With respect to the use of a computer program, the author of a computer program shall have the following exclusive rights:

a) to reproduce the computer program (insofar as the loading, demonstration, use, transmission or storage of the computer program requires its reproduction, permission for such action may be granted in writing by the author);

b) to distribute the computer program;

c) to rent the computer program;

d) to transmit, adapt and in any other way transform the computer program and reproduce the results obtained thereby (insofar as it is not contrary to the rights of the person who transforms the program); and

e) to make the computer program available to the public by cable or in another individually selected location and at an individually selected time.

Section 29. 
Restrictions Regarding the Rights of Reproduction, Translation, Adaptation and any other Transformation of Computer Programs

(1) If not specified otherwise by contract, and the right to use a computer program has been lawfully obtained, its reproduction, translation, adaptation or any other transformation and the reproduction of the results of such activities shall not require any special permission from the holder of the copyright, as long as such activities (including correction of errors) are necessary for the purpose of the intended use of the computer program.

(2) A contract entered into with a person who has lawfully acquired the right to use a computer program may not prohibit the making of a back-up copy, if such copy is necessary for the use of the computer program.

(3) A person who has the right to use a computer program may, without the permission of the holder of the copyright, observe, study or test the functioning of the program in order to discover the ideas and principles which underlie any element of the computer program, if such person does so while loading, displaying, running, transmitting or storing the computer program in the computer memory.

Section 30. 
Ensuring the Interoperability of Computer Programs

(1) The permission of the holder of a copyright shall not be required, if, without reproducing the code of the computer program or modifying its form, it is not possible to obtain the necessary information in order to achieve the interoperability of an independently created computer program with other computer programs. Such use shall be permitted, if the following provisions are observed in their entirety:

a) a person who has lawfully acquired the right to use a copy of the computer program performs the relevant activities;

b) the information necessary to achieve interoperability may not be accessed by other means; and

c) only those parts of the computer program, which are necessary to achieve interoperability, are subject to such activities.

(2) In accordance with the provisions of Paragraph one of this Section, the information obtained may not be:

a) used for purposes other than to achieve interoperability with an independently created computer program;

b) disclosed to other persons, except in cases when it is necessary to achieve interoperability with an independently created computer program; and

c) used with the intention of developing, producing or selling a substantially similar computer program, or for any other activity whereby copyright is infringed.

Scope/Form of Protection

Economic/Exploitation Rights

Right of reproduction
Section 15. 
Economic Rights of an Author

(1) With respect to the use of a work, an author, except the author of a computer program or a database, shall have the following exclusive rights:

(…)

b) to reproduce the work;

(…)

f) to translate a work;

g) to arrange, to adapt for stage or screen, or to otherwise transform a work

(…)

Right of communication to the public and right of making available
Section 15. 
Economic Rights of an Author

(1) With respect to the use of a work, an author, except the author of a computer program or a database, shall have the following exclusive rights:

a) to communicate the work to the public;

(…)

8) to make the work available to the public by wire or by other means, in an individually selected location and at an individually selected time.

(…)

Distribution right
Section 15. 
Economic Rights of an Author

(1) With respect to the use of a work, an author, except the author of a computer program or a database, shall have the following exclusive rights:

(…)

c) to distribute the work;

d) to rent or to publicly lend originals or copies of a work, except for three-dimensional architectural works and works of applied art;

5) to retransmit the work by cable;

(…)

e) to arrange, to adapt for stage or screen, or to otherwise transform a work; and

f) to make the work available to the public by wire or by other means, in an individually selected location and at an individually selected time.

(…)

Section 32. 
Exhaustion of Distribution Rights

Except in cases referred to in Section 17, Paragraph one, of this Law, the right of an author to control the resale of his or her work shall be exhausted from the moment when such work is sold in Latvia for the first time, if it has been done by the author himself or herself, or with his or her consent.

Moral rights

Right of publication
Section 14. 
Moral Rights of an Author

(1) The author of a work shall have the inalienable moral rights of an author to the following:

(…)

2) a decision whether and when the work will be disclosed;

Recognition of authorship
Section 14. 
Moral Rights of an Author

(1) The author of a work shall have the inalienable moral rights of an author to the following:

1) authorship — the right to be recognised as the author;

(…)

4) name — the right to require his or her name to be appropriately indicated on all copies and at any public event associated with his or her work, or to require the use of a pseudonym or anonymity;

(…)

Distortion of the work
Section 14. 
Moral Rights of an Author

(1) The author of a work shall have the inalienable moral rights of an author to the following:
(…)

5) inviolability of a work — the right to permit or prohibit the making of any transformations, changes or additions either to the work itself or to its title.

(…)

Duration of Protection
Section 36. 
General Provisions Regarding the Term of Copyright

Copyright shall be in effect for the entire lifetime of an author and for 70 years after the death of an author, except for the cases mentioned in Section 37 of this Law.

(…)

Details Section 37 ff

Exceptions and limitations

Educational and scientific purposes
Section 19. 
 Use of a Work of an Author without the Consent of the Author and without Remuneration

(1) Copyright shall not be considered infringed if a work of an author is used without the consent of the author and without remuneration pursuant to the procedures specified by this Law:

1) a work is used for informational purposes;

2) a work is used for educational and research purposes;

(…)

7) a musical work is used during official or religious ceremonies, as well as in teaching institutions as part of a face-to-face teaching process(…)

Section 20. 
Use of a Work for Informational Purposes

(1) It being mandatory that the title of the work and the name of the author to be used are indicated and that the provisions of Sections 14 and 18 of this Law are observed, it is permitted:

1) to reproduce works communicated to the public in the form of quotations for scientific, research, polemical, critical and informational purposes to the extent justified by the purpose of the quotation;

2) to publish in newspapers, to broadcast or otherwise make known publicly given political speeches, addresses, announcements and other analogous works, to the extent justified by the informational purpose; and

3) to fixate, communicate to the public and publish current events by photographic works; for a broadcasting organisation — to broadcast works which have been seen or heard in the course of current events, to the extent justified by the informational purpose.

(2) The provisions of this Section shall not apply to computer programs.

Section 21. 
Use of a Work for Educational and Research Purposes

(1) It being mandatory that the title and name of the author of the work are indicated and that the provisions of Section 18 of this Law are observed, it is permitted to use communicated or published works or fragments of them in textbooks which are in conformity with educational standards, in radio and television broadcasts, in audio-visual works, in visual aids and the like, which are specially created and used in the face-to-face teaching and research process in educational and research institutions for non-commercial purposes to the extent justified by the purpose of their activity .

(2) The provisions of this Section shall not apply to computer programs.

Section 25. 
Use of a Work on Public Display

(1) It is permitted to use images of works of architecture, photography, fine arts, design, as well as of applied arts, permanently displayed in public places, in broadcasts.

(2) That which is referred to in this Section shall not apply to cases when the image of a work is an object for further repetition of the work, for broadcast by broadcasting organisations or for the purpose of commercial use of the image of a work.

Section 26. 
Free Use of a Work in a Public Performance

A musical work may be performed in public without the consent of the author and without the payment of remuneration to the author:

1) during official and religious ceremonies, to the extent justified by the nature of the ceremony; and

2) in educational institutions in a face-to-face teaching process with the participation of teachers and learners, if the audience comprises only the teachers and learners, as well as persons who are directly associated with the implementation of an educational programme.

Scope of exceptions
Section 18. 
Principles of Restrictions on Economic Rights of an Author

(1) The right of an author to permit or prohibit the use of his or her work and receive remuneration for its use may be restricted in cases specified by this Law.

(2) The use of a work of an author without permission and without remuneration may not be contrary to the provisions for normal use of the work of an author and may not unjustifiably limit the lawful interests of the author, or cause losses to the author.

(3) In case of doubt, it shall be considered that the right of an author to the use of the work or to the receipt of remuneration is not restricted.

Libraries and archives
Section 19. 
 Use of a Work of an Author without the Consent of the Author and without Remuneration

(1) Copyright shall not be considered infringed if a work of an author is used without the consent of the author and without remuneration pursuant to the procedures specified by this Law:
(…)

4) a work is reproduced to meet the needs of libraries and archives(…)

(2) Copyright shall not be considered infringed if the work of an author is used, without the permission of the author, but with just remuneration to him or her, for public lending.

Section 23. 
Reproduction of Works for the Needs of Libraries and Archives

(1) Observing the provisions of Section 18 of this Law, every library or archive shall be permitted to make one copy of a work by means of reprographic reproduction for non-commercial purposes, if such copy is made to preserve a particularly valuable work or to replace for a particular library’s or another library’s or archive’s permanent collection a copy which has been lost, damaged or become unusable and, moreover, it is not possible to obtain such a copy in some other acceptable manner, and the reproduction is repeated in separate and mutually unrelated cases.

(2) The provisions of this Section shall not apply to computer programs

Acknowledgement of source
Section 14. 
Moral Rights of an Author

(1) The author of a work shall have the inalienable moral rights of an author to the following:

4) name — the right to require his or her name to be appropriately indicated on all copies and at any public event associated with his or her work, or to require the use of a pseudonym or anonymity

eg section 20, 21 (see above)

Private use
Section 33. 
Remuneration for Recording Media

(1) Natural persons may without the permission of the author, but on payment of remuneration for the recording media (blank tape levy), reproduce a film or a phonogram for personal use only. This provision shall not apply to computer programs and databases.

(2) Natural and legal persons may, without the permission of the author but on payment of an just remuneration, to reproduce works reprographically for personal or official use.

How to acquire rights if necessary

Right-holder

Authorship
Section 1. 
Terms Used in this Law

1) author — a natural person, as a result of whose creative abilities a concrete work has been created;

Section 2. 
Principles of Copyright

(1) Copyright shall belong to the author as soon as a work is created, regardless of whether it has been completed.

Section 7. 
Holders of Copyright

(1) The author of a work, co-authors, including authors of audio-visual works, authors of derivative works, their heirs and other successors in interest may be a holder of copyright.

(2) Holders of copyright may realise the copyright to a work themselves, or through their representatives (also through organisations that administer economic rights on a collective basis).

Section 8. 
Presumption of Authorship

(1) The person whose name or generally recognised pseudonym appears on a work communicated to the public or a published or a reproduced work shall be considered to be the author of the work, if it is not proven otherwise.

(2) If a work is communicated to the public or published without reference to the author, the editor shall act in the name and interests of the author, but if the editor is also not identified, then the publisher or the authorised representative of the author. This condition shall be in effect until the author of a work reveals his or her identity and claims authorship.

Joint authors/ compound works/ authors in employment
Section 10. 
Compiler of a Composite Work

(1) A compiler, the result of whose creative activity is the selection or arrangement of material, shall have copyright to the compilation of the composite work.

(2) Authors of works included in collections or other composite works shall each retain copyright to their respective work and may independently use it also separate from the collection or composite work.

(3) The copyright of a compiler shall not impose restrictions on other persons to independently make the selection and arrangement of the same works and material.

Section 11. 
Authors of Audio-visual Works

(1) The authors of an audio-visual work shall be the director, author of the script, author of the dialogue, author of a musical work (with or without words) created for the audio-visual work, as well as other persons who, as a result of their creative activity, have contributed to the making of the work.

(2) The producer of a work may not be recognised as an author of an audio-visual work.

(3) The authors of an audio-visual work, except the author of a musical work created for the audio-visual work, shall each retain moral rights to their work, but may not use it independently of the whole of the audio-visual work, if it is not specified otherwise by contract with the producer. The author of a musical work shall retain both the moral rights of an author and the economic rights of an author. The author of a script may use his or her work in a different type of work, unless specified otherwise by contract .

Section 12. 
Author of a Work Created in the Course of Employment

(1) If an author has created a work performing his or her duties in an employment relationship, the moral and economic rights to the work shall belong to the author, except in the case specified in Paragraph two of this Section. The economic rights of the author may be transferred, in accordance with a contract, to the employer.

(2) If a computer program has been created by an employee while performing a work assignment, all economic rights to the computer program so created shall belong to the employer, unless specified otherwise by contract.

Collecting Societies
Section 63. 
 Principles of Operation of Organisations that Administer Economic Rights on a Collective Basis

(1) The protection of economic rights of Latvian holders of copyright and of neighbouring rights, if such rights can not be ensured on an individual basis or if such protection is difficult, shall be conducted by an organisation that administers the economic rights on a collective basis.

(…)

see section 63 ff for details

Contract Law/Licenses

Transfer of rights
Section 14. 
Moral Rights of an Author

(2) None of the rights mentioned in Paragraph one of this Section may be transferred to another person during the lifetime of the author.

Section 16. 
Transfer of the Rights of an Author

(1) The right to communicate and to use a work and to receive remuneration for permission to use a work, and for the use of the work shall pass to the heirs of the author. The heirs of an author shall have the right to protect the moral rights of the author.

(2) Only the rights specified in Part one, two and three of Section 15 may be transferred to other successors in interest to copyright (including legal persons).

(3) Copyright is not linked with property rights to the material object in which the work is expressed. Copyright to a work expressed in a material object shall be dissociated from possession of such work. Transfer of possession of a material object (also a copy of the first fixation of the work) shall not of itself result in the transfer of copyright to the work.

Section 17. 
Copyright to Alienated Fine Art Works

(1) Authors shall retain copyright to fine art works sketches of them, draft compositions and models of works, which have been transferred to the ownership of another person. The transfer of ownership in a work of fine art from the author to another person, with or without remuneration, shall be considered the first alienation of such a work. In the case of the further public resale (at an auction, or by a fine arts gallery or art salon, a store or the like) of a work of fine art, the author shall have the right to receive five percent of the resale price.

(2) Remuneration due to an author, in accordance with Paragraph one of this Section, may be collected, apportioned and paid by an organisation that administers the economic rights of authors on a collective basis.

(3) The owner of a work shall have the obligation to give the holder of the copyright to the alienated work the opportunity to realise the right to reproduce the work, as well as to display it in a personal exhibition. The author shall have the obligation to ensure the protection of the work (security) in transit to and from the place of the exhibition or reproduction, unless specified otherwise by contract.

Section 13. 
Author’s Contract for a Commissioned Work

(1) If an author’s contract has been entered into for a commissioned work, the author must perform the commissioned work in accordance with the provisions of the contract and must provide the work for use by the commissioning party, within the specified term and in the manner indicated in the contract.

(2) It is the obligation of an author to personally perform the work commissioned from them.

(3) Co-authors may be invited and the composition of co-authors changed only with the written consent of the commissioning party if it is necessary for the performance of the work and is not specified otherwise in the contract. If an author does not observe the obligation to perform the work personally, the commissioning party may terminate the contract.

Section 40. 
Rights to the Use of Works

(1) To obtain the right to use a work, it is necessary for the user of the work, for each type of use and each time it is to be used, to receive the permission of the holder of the copyright to the use of the work.

(2) The permission of the holder of copyright shall be issued both as a licensing agreement and as a licence.

(3) Before using a work, the user of the work must enter into a licensing agreement or obtain a licence for the use of the work.

(4) The document, which certifies the right to the use of a work shall be in possession of the organiser of a concert, performance, attraction or event at least three days prior to the relevant event.

Section 41. 
Licensing Agreements

(1) A licensing agreement is an agreement by means of which one party — the holder of the copyright — gives permission to the other party — the user of the work — to use a work and specifies the type of use of the work, thereby agreeing on the provisions for the use, the amount of remuneration, the procedures and the term for the payment of remuneration.

(2) In a licensing agreement, the grant of a licence for the use of a work in one or more specified ways may be provided for, as well as the right to grant a licence to third parties (sub-licence). The particular rights may be transferred completely or partially. If the agreement does not so specify, a licence shall be limited to such actions as arise from the agreement and which are necessary for achieving the purpose of the agreement.

(3) If the amount of remuneration is not specified in the licence, in case of a dispute it shall be determined pursuant to the discretion of the court.

Section 42. 
Types of Licences

(1) A licence constitutes permission to use a particular work in such a way and in accordance with such provisions as are indicated in the licence. A licence may be non-exclusive, exclusive or compulsory.

(2) A non-exclusive licence gives the recipient of the licence the right to undertake activities indicated in the licence concurrently with the author or other persons who have received or will receive a relevant licence.

(3) An exclusive licence gives the right to conduct the activities specified in the licence solely to the recipient of the licence.

(4) A compulsory licence is issued by an organisation that administers the economic rights of authors on a collective basis, and such licence gives the right to use the works of all the authors represented by such organisation.

Section 43. 
Form of Licences and Licensing Agreements

(1) All licences shall be issued in writing.

(2) A licensing agreement may be entered into either orally or in writing. The following licensing agreements shall be entered into in writing:

1) a publishing contract;

2) a contract for the communicating to the public of a work;

3) a contract for creating an audio-visual work; and

4) a contract specifying such rights as are included in a compulsory licence or an exclusive licence.

Section 44. 
Term of a Licensing Agreement or a Licence

(1) The term for which a licensing agreement is entered into or for which a licence is issued shall be determined by agreement of the parties.

(2) If a licensing agreement which has been entered into or a licence which has been issued is not restricted as to time, the author or other holder of the copyright may terminate the licensing agreement or revoke the licence, giving a notice six months in advance.

(3) A provision in a licensing agreement or a licence pursuant to which the author relinquishes the rights specified in Paragraph two of this Section is void.

Section 45. 
Territory in which a Licensing Agreement or a Licence is in Effect

(1) A licensing agreement or a licence must indicate the territory in which it is in effect.

(2) If a licensing agreement or a licence does not indicate the territory in which it is in effect, it shall be in effect in the state in which the licence agreement was executed or the licence issued.

Section 46. 
Rental of a Work

(1) An author shall retain the right to receive just remuneration for a rental even if he or she has transferred to a producer the rental rights to a phonogram, the original of the audio-visual work or copies thereof.

(2) If an author has transferred to a producer the rental rights to a phonogram, the original of the audio-visual work or copies thereof, the author shall retain the right to receive remuneration for their rental.

(3) An agreement pursuant to which the author relinquishes the right to receive remuneration for a future period shall not be in effect.

Remuneration Schemes/ compensation
Section 15. 
Economic Rights of an Author

(4) The author shall have the right to use his or her work in any manner, to permit or prohibit its use, receive remuneration for permission to use his or her work and for the use of the work except in cases provided for by law.

Section 34. 
The Blank Tape Levy for the Reproduction of a Film or a Phonogram for Personal Use

See above

Section 35. 
Remuneration for Reprographic Reproduction of Works

(1) Authors and publishers have the right to receive remuneration for reprographic reproduction of works. The persons who provide such services shall pay remuneration for reprographic reproduction.

(2) The amount of remuneration to be paid for reprographic reproduction, and the procedures for its collection and payment, shall be determined by the Cabinet.

(3) Remuneration shall be collected and distributed among the authors and publishers by organisations that administer the economic rights of authors on a collective basis.

Protection of technological measures and rights management information


Consequences of copyright infringement
Section 68. 
Infringement of Copyright and Neighbouring Rights

(1) An action whereby the moral or economic rights of a holder of copyright or neighbouring rights are infringed, including fixation of protected objects, their publication, communicating them to the public, their reproduction or distribution in any form without the consent from the holder of the rights, shall be considered as an infringement of copyright and neighbouring rights.

(2) In determining whether an action qualifies as an infringement of copyright or neighbouring rights, the restrictions of copyright or neighbouring rights specified in this Law shall be taken into account.

(3) Copies of works produced as a result of illegal actions are infringing copies.

(4) Copies of works protected in Latvia which have been imported from countries where such works are not protected by copyright or where the term of protection has expired shall also be deemed to be infringing copies.

Section 69. 
Protection of Copyright and the Rights of Holders of Neighbouring Rights

(1) Holders of copyright and of neighbouring rights, organisations that administer their economic rights on a collective basis, and other representatives shall have the right:

1) to require that the infringer recognise their rights;

2) to prohibit the use of their works;

3) to require that the infringer renew the status prior to the infringement of these rights, and that the illegal activity be stopped or that creative work not be threatened;

4) to require that the infringer compensate the losses, including lost profits, or also to require that an infringer provide compensation pursuant to the discretion of the court; and

5) to require that the infringing copies be destroyed.

(2) To protect their rights, holders of copyright and of neighbouring rights may resort to the courts. In such matters pursuant to a petition by the plaintiff, the court may apply measures specified by law to secure the claim also in cases when the action does not have an economic character (the action has not been brought for compensation of losses).

(3) The court may, pursuant to a petition by the plaintiff, make a decision that, regarding materials and equipment used for making of infringing copies, collection may be made to compensate the losses incurred by the author, or also that such materials and equipment be given for use for charitable purposes or confiscated. The infringing copies shall be destroyed.

(4) If rights protected in accordance with the procedures specified by Chapter X of this Law have been infringed, an action for protection of the infringed rights may be brought by in the name of the holders of copyright or of neighbouring rights, by the holder of copyright or of neighbouring rights himself or herself, or by an organisation that administers economic rights on a collective basis.

(5) In submitting an action concerning infringement of rights to a court, the holders of copyright and of neighbouring rights, as well as organisations that administer economic rights on a collective basis, shall be exempt from the State fee.

Section 70. 
Confiscation and Destruction of Infringing Copies

(1) Upon identifying infringing copies, police, customs or another competent State institution shall confiscate them.

(2) In deciding the liability of the offender, a decision shall be taken regarding destruction of the infringing copies. If the offender is not identified, a decision regarding destruction of the infringing copies shall be taken by the institution, which has confiscated them.

Section 71. 
Liability for Infringement of Copyright or of Neighbouring Rights

Depending on the nature of the infringement of copyright or of neighbouring rights and the consequences thereof, the infringer shall be held to liability in accordance with law.

as) Lithuania

Lithuania

LAW ON COPYRIGHT AND RELATED RIGHTS

5 March 2003 No. IX-1355

Protected Works

Categories of protected works
Article 4. Subject Matter of Copyright

(…)
2. The subject matter of copyright shall comprise the following:

1) books, brochures, articles, diaries, and other literary works, whatever may be the form of their expression, including an electronic form, as well as computer programmes;

2) speeches, lectures, sermons and other oral works;

3) written and verbal works of science (scientific lectures, studies, monographs, deductions, scientific projects and documented project material, as well as other works relative to science);

4) dramatic, dramatico-musical, pantomime, choreographic and other works intended to be performed on the stage, theatrical productions, as well as scenarios and shooting scripts;

5) musical works with or without accompanying words;

6) audiovisual works (motion pictures, television films, television broadcasts, video films, diafilms and other works expressed by cinematographic means), radiophonic works;

7) works of sculpture, painting and graphic art, monumental decorative art, other works of fine art and works of scenery;

8) photographic works and other works created by a process analogous to photography;

9) works of architecture (projects, designs, sketches and models of buildings and other construction works, as well as completed buildings and other construction works);

10) works of applied art and works not registered as industrial designs;

11) illustrations, maps, charts, projects of gardens and parks, sketches and three-dimensional works relative to geography, topography and exact sciences;

12) other works.

3. The subject matter of copyright shall also include the following:

1) derivative works created on the basis of other literary, scientific or artistic works (translations, dramatisations, adaptations, annotations, reviews, essays, musical arrangements, static and interactive Internet homepages, and other derivative works);

2) collections of works or compilations of data, databases (in machine readable form or other form), which, by reason of the selection or arrangement of their contents constitute of author’s intellectual creations;

3) unofficial translations of legal acts, official documents of administrative, legal or regulative nature, referred to in subparagraph 2 of Article 5 of this Law.

4. Copyright in derivative works and compilations shall apply without prejudice to the copyright in the work or works on the basis of which a derivative work has been created or a compilation has been made, and shall not extend to the data or material, which is not attributed to the subject matter of copyright, employed in the database.

Conditions for protection
Article 4. Subject Matter of Copyright

1. The subject matter of copyright shall include original literary, scientific and artistic works which are the result of creative activities of an author, whatever may be the objective form of their expression.

(…)

Article 2. Main Definitions of this Law

(…)

18. ‘Work’ means any original result of creation activities in the literary, scientific or artistic domain, whatever may be its artistic value, the mode or form of its expression.

Article 5. Works not Attributed to the Subject Matter of Copyright

Copyright shall not apply to:

1) ideas, procedures, processes, systems, methods of operation, concepts, principles, discoveries or mere data;

2) legal acts, official documents texts of administrative, legal or regulative nature (decisions, rulings, regulations, norms, territorial planning and other official documents), as well as their official translations;

3) official State symbols and insignia (flags, coat-of-arms, anthems, banknote designs, and other State symbols and insignia) the protection of which is regulated by other legal acts;

4) officially registered drafts of legal acts;

5) regular information reports on events;

6) folklore works.

Database protection
Article 4. Subject Matter of Copyright

(…)

3. The subject matter of copyright shall also include the following:

(…)

2) collections of works or compilations of data, databases (in machine readable form or other form), which, by reason of the selection or arrangement of their contents constitute of author’s intellectual creations;

(…)

4. Copyright in derivative works and compilations shall apply without prejudice to the copyright in the work or works on the basis of which a derivative work has been created or a compilation has been made, and shall not extend to the data or material, which is not attributed to the subject matter of copyright, employed in the database.

Article 2. Main Definitions of this Law

(…)

7. ‘Database’ means a compilation of works, data or any other material arranged in a systematic or methodical way and individually accessible by electronic or other means, except for computer programmes used in the making or operation of such databases.

Article 20. Reproduction of Works for Personal Use
(…)

2.The provisions of paragraph 1 of this Article shall not apply to the reproduction of the following works:
(…)

3) electronic databases (with the exception of the cases provided for in Article 32 of this Law).

Article 32. Use of Databases

1. A lawful user of a database or a copy thereof shall have the right, without the authorisation of the author or other owner of copyright, to perform the acts set out in paragraph 1 of Article 15 of this Law, provided that such acts are necessary for the purposes of access to, and an appropriate use of the contents of the database by the legitimate user of the database.

2. Where a lawful user of a database is authorised to use only a certain part of the database, the provisions of paragraph 1 of this Article shall apply only to that part.

3. Any agreements impeding any of the acts set out in paragraph 1 of this Article shall be null and void.

4. A database which has been published or otherwise communicated to the public may, without the authorisation of the author or other owner of copyright, be used for the purpose of illustration for teaching or scientific research, as long as the source is indicated and to the extent justified by the non-commercial purpose to be achieved, as well as for the purpose of public and State security or for the purposes of an administrative or judicial procedure.

Article 61. Rights of Makers of Databases

1. The maker of a database who shows that he has made a substantial qualitative and/or quantitative (intellectual, financial, organisational) investment in obtaining, arrangement, verification and presentation of the contents of that database shall have the right to prohibit the following acts:

permanent or temporary transfer of all or a substantial part of the contents of a database to another medium by any means or in any form;

any form of making available to the public of all or a substantial part of the contents of a database by the distribution of copies, by renting them, by transmitting all or a substantial part of the contents of a database over computer networks (the Internet) or any other mode of transmission.

2. The rights of makers of databases referred to in paragraph 1 of this Article may be transferred to other persons under the agreement, hereditary succession or in accordance with other procedure prescribed by law.

3. The rights of makers of databases shall be protected without prejudice to copyright in the making of a database and to copyright or related rights in the works or objects of related rights contained in the database.

4. The exclusive right of distribution of copies of a database shall be exhausted in respect of the copies of a database, which have been sold by the maker of the database, or under his authorisation, and which have been lawfully released into circulation.

Article 62. Rights and Obligations of Lawful Users of Databases

1. The maker of a database which is lawfully made available to the public in whatever manner may not prevent lawful users of the database from extracting and re-utilising insubstantial parts of its contents, evaluated qualitatively and/or quantitatively, for any purposes whatsoever.

2. Where a lawful user is authorised to use only certain parts of the database, the provisions of paragraph 1 of this Article shall apply only to those parts of the database.

3. A lawful user of a database which is lawfully made available to the public in whatever manner may not perform acts which conflict with normal exploitation of the database or unreasonably prejudice the legitimate interests of the maker of the database.

4. A lawful user of a database which is lawfully made available to the public in any manner must not cause prejudice to the rights of the owners of copyright and related rights in respect of works or subject matter contained in the database.

5. Any agreements contrary to paragraphs 1 — 4 of this Article shall be null and void.

Article 63. Limitations of Rights of Makers of Databases

1. A lawful user of a database which is made available to the public in whatever manner may, without the authorisation of its maker, extract or re-utilise a substantial part of its contents:

1) in the case of extraction for private purposes of the contents of a non-electronic database;

2) in the case of extraction for the purposes of illustration for teaching or scientific research in various fields, as long as the source is indicated and to the extent justified by the non-commercial purpose to be achieved;

3) in the case of extraction and re-utilisation for the purposes of public and state security, an administrative or judicial procedure.

2.Repeated and systematic extractions and reutilization of small parts of the contents of a database shall be prohibited where such acts conflict with a normal exploitation of that database or unreasonably prejudice the legitimate interests of the maker thereof.

Article 64. Term of Protection of Databases

1. The rights of makers of databases provided for in Article 61 of this Law shall run for 15 years from the date of completion of the making of the database. If the database is made available to the public in whatever manner within this period, the rights of the maker of the database shall expire 15 years after the date of its making available to the public.

2. Any substantial change, evaluated qualitatively or quantitatively, to the contents of a database, including any changes resulting from the accumulation of successive additions, deletions or alterations, which may be considered to be a substantial new investment, evaluated qualitatively or quantitatively, shall qualify the database resulting from that investment for its own term of protection.

3. The term of protection of a database shall be calculated from the first day of January of the year following the date of completion or the date when the database was first made available to the public.

Computer Software
Article 4. Subject Matter of Copyright

1. (…)

2. The subject matter of copyright shall comprise the following:

1.)books, brochures, articles, diaries, and other literary works, whatever may be the form of their expression, including an electronic form, as well as computer programmes;…

Article 2. Main Definitions of this Law

(…)

17. ‘Computer programme’ means a set of instructions expressed in words, codes, schemes or in any other form capable, when incorporated in a computer-readable medium, of causing a computer to perform a particular task or bring about a certain result; this definition also includes preparatory design material of such instructions, provided that the said set of instructions can be created from it.

Article 10. Copyright in Computer Programmes

1. The author of a computer program shall be a natural person or a group of natural persons who have created the program. A computer program shall be protected under this Law, provided it is original. When establishing originality of a computer programme, criteria for quality or artistic value shall not be applied.

2. The owner of an author’s economic rights in a computer program created by an employee in the execution of his duties or fulfilment of work functions shall be the employer, unless otherwise provided by an agreement.

Article 20. Reproduction of Works for Personal Use
1 (…)

2.The provisions of paragraph 1 of this Article shall not apply to the reproduction of the following works:
1) (…)

2) computer programmes (with the exception of the cases provided for in Articles 30 and 31 of this Law);

(…)

Article 29. Temporary Reproduction of a Work

1.It shall be permissible to carry out the following acts without the authorisation of an author or any other owner of copyright, and without a remuneration:

1) to carry out temporary acts of reproduction which are transient or incidental and an integral and essential part of a technological process and whose sole purpose is to enable an efficient transmission in a network between third persons by an intermediary, or a lawful use of a work to be made (when it is permitted by the owner of copyright or is not restricted by this Law), and which have no independent economic significance;

2) to make ephemeral recordings of works made by broadcasting organisations or a person acting on behalf of and under the responsibility of the broadcasting organisation by means of their own facilities and for their own broadcasts.

2. Recordings specified in subparagraph 2 of paragraph 1 of this Article may be preserved for a period not exceeding 30 days and must be erased after their use for broadcasting. The recordings of an exceptional documentary character may be transferred to official State archives for preservation.

Article 30. Making of a Back-up Copies and Reproduction for Adaptation of Computer Programmes

1. A person who has a right to use a computer programme, shall, without the authorisation of the author or other owner of copyright, have the right to make back-up copies of the computer program or to adapt the computer programme, provided that such copies or adaptation of the program are necessary:

1) for the use of the computer program in accordance with its intended purpose, including for error correction;

2) for the use of a back-up copy of the lawfully acquired computer programme, in the event the computer program is lost, destroyed or becomes unfit for use.

2. The person having a right to use a copy of a computer program shall be entitled, without the authorisation of the author or any other owner of copyright in the programme, to observe, study or test the functioning of the program in order to determine the ideas and principles which underlie any element of the program if he does so while performing the acts he is entitled to do (loads, displays, transmits or stores the data of the programme.

3. No copy or adaptation of a computer program shall, without the authorisation of the author or other owner of copyright, be used for goals other than those set out in paragraph 1 of this Article.

4. Any agreements impeding the performance of the acts provided for in paragraphs 1 and 2 of this Article shall be null and void.

Article 31. Decompilation of Computer Programmes

1. The authorisation of the author or other owner of copyright shall not be required where reproduction of the code of a computer program or translation of its form are indispensable to obtain the information necessary to achieve the interoperability of an independently created computer program with other programs, provided that the following conditions are met:

1) these acts are performed by the licensee or another person having a right to use a copy of a program, or on their behalf by a person authorised to do so;

2) the information necessary to achieve the interoperability of the programmes has not been previously readily available to the persons referred to in subparagraph 1 of paragraph 1 of this Article;

3) these acts are confined to the parts of the original program which are necessary to achieve interoperability.

2. The provisions of paragraph 1 of this Article shall not permit the information obtained through its application:

1) to be used for goals other than to achieve the interoperability of the independently created computer programme;

2) to be given to other persons, except when necessary for the interoperability of the independently created programme;

3) to be used for the development, production or marketing of a computer program substantially similar in its expression, or for any other act which infringes copyright.

3. Any agreements impeding any of the acts set out in paragraph 1 of this Article shall be null and void.

Scope/Form of Protection

Economic/Exploitation Rights

Right of reproduction
Article 2. Main Definitions of this Law

1. ‘Reproduction’ means direct or indirect, temporary or permanent making by any means and in any form, including an electronic form, of a copy (copies) of a work, an object of related rights or sui generis rights (in whole or in part).

Article 15. Economic Rights of Authors

1. The author shall have the exclusive rights to authorise or to prohibit any of the following acts:

1) reproduction of a work in any form or by any means;

2) publication of a work;

3) translation of a work;

4) adaptation, arrangement, dramatisation or other transformation of a work;

(…)

Right of communication to the public and right of making available
Article 15. Economic Rights of Authors

1. The author shall have the exclusive rights to authorise or to prohibit any of the following acts:

….

6) public display of the original or copies of a work;

7) public performance of a work in any form or by any means;

8) broadcasting, retransmission of a work, as well as communication to the public of a work in any other way, including the making available to the public of a work over computer networks (on the Internet).

Article 18. Right of Making Available of Work of Fine Art and Work of Architecture

Distribution right
Article 15. Economic Rights of Authors

1. The author shall have the exclusive rights to authorise or to prohibit any of the following acts:

(…)

5) distribution of the original or copies of a work to the public by sale, rental, lending, or by any other transfer of ownership or possession, as well as by exporting and importing;

(...)

6. The exclusive right of rental and lending of the original or a copy of a work shall not apply in relation to buildings and to works of applied art.

Article 16. Distribution of a Work after the First Sale or other Transfer of Ownership Rights in the Work

1. Upon the first sale or other transfer of the original or copies of a work into the ownership in the Republic of Lithuania by the author or his successor in title (or with their consent), the exclusive right of distribution of the work or its copies which are lawfully in circulation shall expire (be exhausted) in the Republic of Lithuania.

2. The provisions of paragraph 1 of this Article shall not apply to the exclusive right of rental or lending of the work or its copies which is sold or transferred into ownership in any other manner.

Moral rights

Right of publication


Recognition of authorship
Article 14. Author’s Moral Rights

1. The author of a work, independently of his economic rights, even after the transfer of these rights to another person, shall have the following moral rights:

1) the right to claim authorship of the work, by indicating the author’s name in a prominent way on all the copies of a published work, and in connection with any other public use of the work ( the right of authorship);

2) the right to claim or prevent the mention of the author’s name in connection with any use of the work, or the right to claim that the work be disclosed to the public under a pseudonym (the right to the author’s name);

(…)

Distortion of the work
Article 14. Author’s Moral Rights

1. The author of a work, independently of his economic rights, even after the transfer of these rights to another person, shall have the following moral rights:
(…)

3) the right to object to any distortion or other modification of a work or the title thereof, as well as to any derogatory action in relation thereto which would be prejudicial to the author’s honour or reputation (the right to the inviolability of a work) (...)

Duration of Protection
Article 34. Duration of Copyright

1. Author’s economic rights shall run for the life of the author and for 70 years after his death, irrespective of the date when the work is lawfully made available to the public.

2. The protection of the author’s moral rights shall be of unlimited duration.

Article 35. Special Duration of the Economic Rights of Authors

1. The duration of the authors’ economic rights in a joint work shall run for the life of co-authors and for 70 years after the death of the last surviving author.
2. In the case of anonymous and pseudonymous works, the term of protection of the authors’ economic rights shall run for 70 years after the work is lawfully made available to the public. However, when the pseudonym adopted by the author leaves no doubt as to his identity, or if the author discloses his identity during the prescribed period, the term of protection of the author’s economic rights shall run for the life of the author and for 70 years after his death.

3. In the case of collective works, the term of protection of the authors’ economic rights shall run for 70 years after the work is lawfully made available to the public. In cases where the natural persons who have created the work leave no doubt as to their identity, provisions of paragraph 1 of this Article shall apply.

4. The term of protection of authors’ economic rights in an audiovisual work shall extend over the life of the principal director, author of the screenplay, author of the dialogue, art director, director of photography and the composer of music specifically created for the audiovisual work, and for 70 years after the death of the last of them to survive.

Article 36. Economic Rights of Authors in a Work Published after the Expiry

of Copyright Protection

Article 37. Calculation of Copyright Protection

1. The terms laid down in Articles 34-36 shall be calculated from the first day of January of the year following the event which gives rise to them.

2. Where a work is published in separate units (volumes, parts, issues, or episodes), the term of protection shall be calculated for each separate item from the date of its lawful publication.

Exceptions and limitations

Educational and scientific purposes
Article 21. Quotation

1. It shall be permissible, without the authorisation of the author or any other owner of copyright, to reproduce a relatively short passage of a published work or a work made available to the public, both in the original and translated language, in the form of a quotation in another work, provided that such reproduction is compatible with fair practice and its extent does not exceed that justified by the purpose.

2. When quoting, mention must be made of the source, and of the name of the author, if it appears thereon.

Article 2. Main Definitions of this Law

(…)

6. ‘Quotation’ means a relatively short passage cited from another work to demonstrate or to make more intelligible author’s own statements, or to refer to the views or thoughts of another author in authentic wording.

Article 22. Reproduction of a Work for Teaching and Scientific Research Purposes

1.The following shall be permitted without the authorisation of the author of a work or any other owner of copyright in this work, and without the payment of a remuneration, but mentioning, when possible, the source and the name of the author:

1) reproduction for teaching and scientific research purposes of short published works or a short extract of a published work, by way of illustration, in writings, sound or visual recordings, provided that this is related to study programmes and does not exceed the extent justified by the purpose;

2) reproduction for non-commercial educational, teaching and scientific research purposes of lawfully published works in the form intended for people having hearing or visual impairment, to the extent required by the specific disability, with the exception of works specifically created for this purpose;

3) use for the purpose of research or private study of the works kept in publicly accessible libraries, educational establishments, museums or archives, by communication or making them available to the public by dedicated terminals on the premises of the said institutions.

2. In order to establish whether a work has been used for non-commercial purposes, notice must be taken of the purpose of use. Legal form, organisational structure and methods of financing shall not constitute deciding factors in this case.

Article 23. Reprographic Reproduction of Works

1. Without the authorisation of the author or other owner of copyright in a work, it shall be permissible to reproduce on paper the following by means of reprography (effected by the use of any kind of photographic technique or by some other process having similar effects):

1) a published article or any other short work, or a short extract of a writing, with or without illustrations, not for direct or indirect commercial advantage, provided that such reproduction is a separate single act. Repeated acts of such reproduction shall be permissible if they are done on unrelated occasions;

2) a work kept in publicly accessible libraries, educational establishments, museums or archives, except the work made available to the public over computer networks (the Internet), not for direct or indirect commercial advantage, when a copy of the work is made for the purpose of preservation or replacement of a lost, destroyed or rendered unusable copy from the fonds or collections of the said institutions, or for the purpose of replacement of a lost, destroyed or unfit for use copy from the permanent collection of another similar library or archive, if it is impossible to obtain such a copy by other acceptable means, and if the act of such reproduction is a separate single act. Repeated acts of such reproduction shall be permissible if they are done on unrelated occasions.

2. The provisions of subparagraph 1 of paragraph 1 of this Article shall not be applied when reproducing on paper the whole text of a book or a major part thereof, or sheet music by means of reprography (effected by the use of any kind of photographic technique or by some other process having similar effects).

Article 24. Use of a Work for Information Purposes

1.The following acts shall be permitted without the authorisation of the author or other owner of copyright in a work:

1) reproduction by the press, communication to the public or making available of published articles on current economic, political or religious topics or of broadcast works of the same character, in cases where such use is not expressly

reserved by the authors or other owners of copyright in such works, and as long as the source, including the author’s name, is indicated;

2) use of literary and artistic works the place of performance or display of which renders information on public events or current events in the press, radio or television, provided that such use is justified by the informatory purpose and constitutes additional information material, and the source, including the author’s name, is indicated, unless this turns out to be impossible;

3) use in newspapers or periodicals, or communication to the public in any other mode of political speeches, reports, lectures or other works of a similar nature delivered in public, as well as speeches delivered during court proceedings, to the extent justified by the informatory purpose and as long as the source, including the author’s name, is indicated, unless this turns out to be impossible;

4) reproduction or communication to the public for the purpose of advertising the public exhibition or sale of artistic works, to the extent necessary to promote the event, excluding any other commercial use;

5) reproduction and communication to the public of a work in connection with the demonstration or repair of equipment.

2. The provisions of subparagraph 3 of paragraph 1 of this Article shall not apply to the exclusive right to compile or authorise the compiling of collections of such works.

Article 25. Use of a Work for the Purpose of Caricature or Parody

It shall be permissible, without the authorisation of an author or any other owner of copyright, and without compensation, to use a work for the purpose of caricature or parody.

Article 32. Use of Databases

(…)

4. A database which has been published or otherwise communicated to the public may, without the authorisation of the author or other owner of copyright, be used for the purpose of illustration for teaching or scientific research, as long as the source is indicated and to the extent justified by the non-commercial purpose to be achieved(...)

Scope of exceptions
Article 19. Conditions of Limitation on Economic Rights

Any limitations on economic rights shall be permitted exclusively to the cases provided for in this Law. They must not conflict with a normal exploitation of a work and must not prejudice the legitimate interests of author or other owner of copyright.

Libraries and archives
Article 22. Reproduction of a Work for Teaching and Scientific Research Purposes

1.The following shall be permitted without the authorisation of the author of a work or any other owner of copyright in this work, and without the payment of a remuneration, but mentioning, when possible, the source and the name of the author:

3) use for the purpose of research or private study of the works kept in publicly accessible libraries, educational establishments, museums or archives, by communication or making them available to the public by dedicated terminals on the premises of the said institutions.

2. In order to establish whether a work has been used for non-commercial purposes, notice must be taken of the purpose of use. Legal form, organisational structure and methods of financing shall not constitute deciding factors in this case.

Article 23. Reprographic Reproduction of Works

1. Without the authorisation of the author or other owner of copyright in a work, it shall be permissible to reproduce on paper the following by means of reprography (effected by the use of any kind of photographic technique or by some other process having similar effects):

(…)

2) a work kept in publicly accessible libraries, educational establishments, museums or archives, except the work made available to the public over computer networks (the Internet), not for direct or indirect commercial advantage, when a copy of the work is made for the purpose of preservation or replacement of a lost, destroyed or rendered unusable copy from the fonds or collections of the said institutions, or for the purpose of replacement of a lost, destroyed or unfit for use copy from the permanent collection of another similar library or archive, if it is impossible to obtain such a copy by other acceptable means, and if the act of such reproduction is a separate single act. Repeated acts of such reproduction shall be permissible if they are done on unrelated occasions.

2. The provisions of subparagraph 1 of paragraph 1 of this Article shall not be applied when reproducing on paper the whole text of a book or a major part thereof, or sheet music by means of reprography (effected by the use of any kind of photographic technique or by some other process having similar effects).

Acknowledgement of source
Article 21. Quotation

1. (...)

2. When quoting, mention must be made of the source, and of the name of the author, if it appears thereon.

Article 22. Reproduction of a Work for Teaching and Scientific Research Purposes

1….but mentioning, when possible, the source and the name of the author:

Article 32. Use of Databases

(…)

4. … as long as the source is indicated ….

Private use
Article 20. Reproduction of Works for Personal Use

1. It shall be permitted for a natural person, without the authorisation of the author or any other owner of copyright, to reproduce, exclusively for his individual use, not for direct or indirect commercial advantage, in a single copy a work published or communicated to the public in any other mode, where the reproduction is a single-action. When works are for the private use reproduced on paper by means of reprography (effected by the use of any kind of photographic technique or some other process having similar effects), the provisions of Article 23 of this Law shall apply.

2. The provisions of paragraph 1 of this Article shall not apply to the reproduction of the following works:

1) works of architecture in the form of building or other construction works;

2) computer programmes (with the exception of the cases provided for in Articles 30 and 31 of this Law);

3) electronic databases (with the exception of the cases provided for in Article 32 of this Law).

3. ff: Compensation

How to acquire rights if necessary?

Right-holder

Authorship
Article 6. Author

1. The author shall be a natural person who has created a work.

2. A natural person whose name is indicated on a work in the usual manner shall, in the absence of proof to the contrary, be regarded as the author of the work. This provision shall apply even if the work is disclosed under a pseudonym, where it leaves no doubt as to the identity of the author.

3. When the pseudonym of an author appears on the work, which rises doubt as to the identity of the author, or the name of an author does not appear on a work, the publisher whose name appears on the work shall, in the absence of proof to the contrary, be deemed to represent the author, and in this capacity he shall be entitled to protect and enforce the author’s rights until the author of such work reveals his identity and establishes his claim to authorship of the work.

Copyright in Audiovisual Works: For details see Article 11

Joint authors/ compound works/ authors in employment
Article 7. Joint Authorship

1. When a work is created by two or more natural persons in joint creative endeavour, they shall be regarded as co-authors, irrespective of whether such a work constitutes a single unitary whole, or consists of parts, each of which has an autonomous meaning. A part of a joint work shall be considered as having an autonomous meaning if it may be used independently of the other parts of that work.

2. Mutual relations of the co-authors and their remuneration shall be determined by an agreement between them. In the absence of such an agreement, copyright in the joint work shall be exercised jointly by the co-authors, and the remuneration shall be divided among them in proportion to the creative contribution of each co-author. None of the co-authors shall have the right to prohibit, without a valid reason, the use of the joint work.

3. Each co-author shall be entitled to use in his own discretion the part of the joint work created by him and having an autonomous meaning, unless otherwise provided in the agreement concluded between the co-authors.

4. A person who has rendered material, technical or organisational assistance in the process of the creation of a work shall not be considered to be its co-author.

Article 8. Copyright in Collective Works

1. An author’s economic rights in collective works (such as encyclopaedias, encyclopaedic dictionaries, periodical scientific collections, newspapers, journals, and other collective works) shall vest in the natural or legal person on the initiative and under the direction of whom the work has been created.

2. The authors of the works incorporated in collective works shall retain exclusive rights to exploit their works independently of the use of the collective work, unless otherwise provided for by an agreement.

Article 9. Copyright in a Work Created in the Execution of Official Duties or Fulfilment of Work Functions

1. The author of a work created in the execution of his duties or fulfilment of work functions shall be a natural person or a group of natural persons who have created that work.

2. An author’s economic rights in a work, other than a computer programme, created by an employee in the execution of his duties or fulfilment of work functions shall be transferred to the employer for the period of five years, unless otherwise provided for by an agreement.

Collecting Societies
Article 15. Economic Rights of Authors

(…)

5. At the request of the author or the association of collective administration of copyright, producers of phonograms must provide the author or the association of collective administration of copyright with the information necessary for the enforcement of the right referred to in paragraph 4 of this Article.

The provisions of subparagraph 5 of paragraph 1 of this Article shall not apply in respect of computer programmes where the program itself does not constitute the essential object of distribution (computer programmes in household appliances, etc).

Article 65 ff Details on Collective Administration of Copyright and Related Rights

Article 78. Claims of Collective Administration Associations Filed in the Interest of the Owners of Copyright and Related Rights They Represent

Contract Law/Licenses

Transfer of rights
Article 14. Author’s Moral Rights

1. (…)

2. An author’s moral rights shall not be subject to transfer to other persons. Upon the death of the author, his moral rights shall be exercised in accordance with the procedure established in paragraph 2 of Article 49 of this Law.

Article 17. Right to a Share in the Returns from the Resale of an Original Work of Art or Original Manuscript

1. The author shall have an unwaivable right to a share in the returns from each sale through public auction or any other public sale of an original work of art or an original manuscript of a literary or musical work, when the sale takes place subsequent to the first transfer of the right of ownership in the work by the author himself, and where the resale price of the original work or manuscript is at least 500 litas.

(…)

Article 38. Transfer of Authors’ Economic Rights

1. The authors’ economic rights may be transferred by an agreement, by testamentary succession or by other procedure prescribed by law.

2. Transfer of author’s economic rights may be full or partial, subject or not subject to payment.

3. It shall not be permitted to transfer the right in all future works of an author. Transfer of the author’s economic rights may not be applied to the modes of use of a work, which at the moment of the transfer of the author’s economic rights do not exist or are unknown.

4. The authors’ moral rights shall not be subject to transfer to other persons. They exist independently of the author’s economic rights and are retained by the author even after the transfer of the economic rights to other persons.

Article 39. Copyright Agreements

1.Under a copyright agreement one party (an author or a holder of his rights) shall transfer or grant the other party (a successor in title or licensee) the authors’ economic rights in a literary, scientific or artistic work or undertakes to create in future a work stipulated in the agreement and to transfer or grant the other party the authors’ economic rights in the said work, and the other party shall undertake to use the work or to commence using it on the terms and conditions stipulated in the agreement and to pay a set remuneration, unless otherwise provided for in the agreement.

2. An author may transfer the economic rights laid down in paragraph 1 of Article 15 to other persons under a copyright agreement on the transfer of rights, or grant them under a copyright licensing agreement (exclusive or nonexclusive licence). A licence shall be deemed to be exclusive only if the licensing agreement contains the words to that effect. A person to who the author’s economic rights are transferred shall be regarded as a successor in title of the author’s economic rights.

3. Agreements pertaining to the provision of editing, teaching, consulting, organisational and technical services or other services shall not be regarded as copyright agreements. Agreements the subject matter of which is not the transfer or granting of author’s economic rights in a work shall not be regarded as copyright agreements. 
Article 40. Terms and Conditions of Copyright Agreements

1. A copyright agreement for the transfer of economic rights and a copyright licensing agreement must stipulate the following terms and conditions:

1) the title of a work (titles of the works by foreign authors shall be indicated in the original language), except the licences issued by associations of collective administration;

2) types of the authors’ economic rights to be transferred or granted (mode of the exploitation of a work), as well as a type of the licence (the exclusive or nonexclusive licence);

3) the territory covered;

4) the term of validity;

5) the amount of remuneration, the procedure and terms of payment;

6) dispute settlement procedure and liability of the parties;

7) other conditions considered to be important to the parties.

2. If the agreement does not specify the duration of the economic rights transferred or the licence granted, any of the parties may terminate the agreement by informing in writing the other party of the termination thereof one year in advance. If a copyright agreement does not indicate the territory covered, it shall be considered that the economic rights are transferred on the territory of the Republic of Lithuania.

3. If all author’s economic rights are transferred under a copyright agreement, it shall be considered that such rights are transferred only for the modes of use of a work stipulated in the agreement.

4. If modes of use of a work are not stipulated in a copyright agreement, it shall be considered that the agreements is concluded only for those modes of use of the work which are necessary for the parties to achieve the purpose which is the reason of the conclusion of the agreement.

Article 41. Copyright Agreements for Commissioned Works

1. Pursuant to the copyright agreement for a commissioned work, the author shall undertake to create a work corresponding to the requirements of the agreement, and to transfer the economic rights in that work or to grant the right to use that work to the person commissioning the work by indicating the mode of the exploitation of the work, whereas the person commissioning the work shall undertake to pay the remuneration to the author agreed by the parties, unless otherwise provided for by the agreement.

2. The right of ownership in the work of fine art created under the copyright agreement for commissioned works shall be transferred to the person commissioning the work, unless otherwise provided for by the agreement.

Article 42. Form of Copyright Agreements

1. Copyright agreements for the transfer of rights, copyright licensing agreements and copyright agreements for commissioned works shall be concluded in writing. A written form of an agreement shall not be required in respect of an agreement for the publication of a work in periodicals.

2. Where computer programmes and electronic databases, fixed in material media, are distributed through the trading channels of distribution, the right to use a computer program or an electronic database shall be granted under a licensing agreement which is contained in the package of a computer program or database and submitted to the purchaser (package licence). The terms and conditions stipulated by the package licence shall be binding on a user of the computer program or the electronic database. They shall be presented in compliance with the requirements set out in the Law on Consumer Protection and the Law on the State Language. When computer programmes and electronic databases are transmitted over computer networks, the right to use a computer program or a database may be granted to the user by a licensing agreement which is presented in the electronic form and which must be confirmed by the user prior to the use of the computer program or the electronic database.

3. The grounds for the invalidity of copyright agreements shall be determined by the norms regarding the invalidity of transactions provided for by the Civil Code.

Article 43 ff Publishing contracts

Article 48. Amount and Procedure of Payment of Remuneration under a Copyright Agreement

1. The amount of remuneration payable under a copyright agreement shall be determined by an agreement between the parties, unless otherwise provided for by the Law.

2. Author’s remuneration determined by the agreement shall be calculated as a certain percent of the revenue obtained by the user for each mode of use of the work, as a lump sum or in any other way specified by the agreement. The parties to an agreement may provide for an advance payment of the whole or part of remuneration.

3. If the amount of remuneration is calculated as a certain percent of the revenue obtained for each mode of use of the work, the author or any other owner of copyright shall have the right to get information on the extent of use of the work, agreements concluded by the user and his revenues obtained from the use of the work.

Article 50. Alienation of the Right of Ownership in a Work

1. Copyright in a work shall not be related to the right of ownership in the material expression in which the work is embodied. If the author or other owner of copyright alienates the right of ownership in the material expression of the work, he shall not be deemed to have transferred his economic rights or to have granted a licence for the exploitation of the work, unless otherwise provided for by an agreement.

2. The author or other owner of copyright, who has transferred his economic rights or granted a licence for the exploitation of a work, shall not be deemed to have alienated the right of ownership in the material expression in which the work is embodied.



Remuneration Schemes/ compensation
Article 15. Economic Rights of Authors

(…)

3. The author shall have the right to receive a remuneration for each mode of the exploitation of the work related to author’s economic rights specified in paragraph 1 of this Article. In the case of public performance of a work, the author shall be entitled to a remuneration for both the direct (live) performance, and when the aforementioned acts are done with the help of a phonogram or audiovisual fixation, radio and television broadcasting or retransmission. In the case of broadcasting, retransmission or another communication to the public of the work, including the making available to the public of the work by means of computer networks (on the Internet), the author shall be entitled to receive a remuneration for both the broadcasting, retransmission or another communication to the public of a direct (live) performance of the work, and for the use of a phonogram or audiovisual fixation. The amount of remuneration and the payment procedure thereof shall be agreed upon in the copyright agreement, as well as in the licensing agreement negotiated between users of works and the authors or associations of collective administration of copyright.

4.The author, after the transfer of his rental right in respect of a phonogram of his work to the producer of a phonogram, shall retain an unwaivable right to obtain an equitable remuneration for the rental of such work. The remuneration shall be paid by natural or legal persons who rent phonograms or their copies as the persons to whom the right to rent those phonograms or their copies has been transferred. This right shall be enforced only through the association of collective administration of copyright.

(…)

Article 16. Distribution of a Work after the First Sale or other Transfer of Ownership Rights in the Work

(…)

3. When the lending of books and other publications is carried out through libraries, their authors shall have the right to receive equitable remuneration for the transferred exclusive right to lend a work. The amount of remuneration and the procedure of payment shall be established by the Government, taking into account the proposals of the Council of Copyright and Related Rights of Lithuania. This remuneration shall not be paid when the lending of books and other publications is carried out through libraries of educational and scientific institutions.

Article 17. Right to a Share in the Returns from the Resale of an Original Work of Art or Original Manuscript

1. The author shall have an unwaivable right to a share in the returns from each sale through public auction or any other public sale of an original work of art or an original manuscript of a literary or musical work, when the sale takes place subsequent to the first transfer of the right of ownership in the work by the author himself, and where the resale price of the original work or manuscript is at least 500 litas.

2. As used in this Article, works of art shall mean works of visual art, applied art and photographic works.

3. The share in the returns provided for in paragraph 1 of this Article constituting 5 per cent of the sale price of an original work or manuscript shall be paid to the author by the seller. The organisers of auctions and other public sale events must provide the authors or associations of collective administration of copyright representing them with the information about the original works or manuscripts sold, the seller and the sale price of the work or the manuscript.

4. An author’s right to receive the share in the returns from the resale of the original work of art or original manuscript, as provided for in paragraph 1 of this Article, shall be transferred to other persons only upon the author’s death by hereditary succession.

Article 20. Reproduction of Works for Personal Use

(…)

3. When reproducing an audiovisual work or a work recorded in a phonogram, the author of the work or his successor in title, together with the performers and the producers of the audiovisual works and phonograms or their successors in title, shall have the right to receive fair compensation established as a percentage of the wholesale price for blank audio or audiovisual recording media intended for personal reproduction (other than the media intended for export, professional needs and the needs of persons with hearing or visual impairment).

(…)

(Note: Paragraph 3, 4, 5, and 6 of Article 20 enter into force on 1 January 2004.)

Article 23. Reprographic Reproduction of Works

(…)

3. The author and publishers shall be entitled to fair compensation for reproduction on paper by means of reprography (effected by the use of any kind of photographic technique or by some other process having similar effects) of works referred to in subparagraph 1 of paragraph 1 of this Article. Such compensation shall be paid by the persons providing fee-paying services of reprographic reproduction. The Government shall establish the amount of compensation which takes account of application or non-application of technological measures specified in paragraphs 1 and 2 of Article 74 of this Article, as well as the conditions of distribution and payment thereof. Compensation for authors and producers shall be collected, distributed and paid by the association of collective administration of copyright approved by the institution authorised by the Government.

Protection of technological measures and rights management information
Article 74. Technological Measures

1. For the enforcement or protection of the rights laid down in this Law, owners of copyright, related rights or sui generis rights may use effective technological measures (any technology, device or component) that, in the normal course of their operation, are designed to prevent or restrict acts, in respect of objects of copyright, related rights or sui generis rights, which are not authorised by the owners of copyright, related rights or sui generis rights.

2. Technological measures shall be deemed effective where the use of a protected object of copyright, related rights or sui generis rights is controlled by the owners of the rights through application of an access control or protection process (as encryption, scrambling or other transformation of the object of the rights) or a copy control mechanism, which achieves the protection objective. Such technological measures must not prevent the normal operation of electronic equipment and its technological development.

3. The circumvention of any effective technological measures, which the person concerned carries out in the knowledge, or with reasonable grounds to know, that he seeks to circumvent the technological measures applied by the owners of copyright, related rights or sui generis rights, shall be regarded as violation of technological measures.

4. The following acts related to the circumvention of any effective technological measures shall be regarded as violation:

1) the manufacture, import, distribution, sale, rental, advertisement for sale or rental, or possession for commercial purposes of devices, products or components which are primarily designed, produced or adapted for the purpose of enabling or facilitating the circumvention of, any effective technological measures, or which have only a limited commercially significant purpose or use other than to circumvent;

2) the provision of services related to the circumvention of technological measures.

5. Paragraphs 3 and 4 of this Article shall not apply to the development or use of any means of circumventing a technological measure that is necessary to enable acts set out in paragraph 2 of Article 30, and Article 31.

6. Paragraphs 3 and 4 shall also apply to technological measures which are designed to ensure the right of users to benefit from the limitations set forth in paragraph 1 of Article 75 of this Law, and which are applied voluntarily by the owners of copyright, related rights and sui generis rights.

Article 75. Limitations for Application of Technological Measures

1. When technological measures applied by owners of copyright, related rights and sui generis rights prevent the users of such rights from benefiting from the limitations of copyright, related rights and sui generis rights, provided for in paragraph 1 of Article 20, subparagraphs 1 and 2 of paragraph 1 of Article 22, paragraph 1 of Article 23, Article 27, subparagraph 2 of paragraph 1 of Article 29, subparagraphs 4, 5, 6, 7, and 8 of paragraph 1 of Article 58, and paragraph 1 of Article 63 of this Law, the users of the rights must be provided with conditions or adequate means (ie. decoding devices and other) enabling to use legitimately accessible objects of copyright, related rights or sui generis rights to the extent necessary for the users of the rights to benefit from the limitations of copyright, related rights and sui generis rights provided for their interests.

2. Paragraph 1 of this Article shall not apply to works, objects of related rights and sui generis rights made available to the public by way of interactive on-demand transmissions, so that members of the public may access them from a place and at a time individually chosen by them. Conditions of the provision of such services shall be set in agreements.

3. The owners of copyright, related rights and sui generis rights who desire to apply voluntary measures ensuring the right to benefit form the limitations of copyright, related rights and sui generis rights, provided for in paragraph 1 of this Law, must furnish information to the institution authorised by the Government about a measure to be applied, and other information related to the implementation of such measure, including information about going negotiations between owners of the rights, users of the rights and other interested persons. The institution authorised by the Government shall have the right to appoint its representative to take part in those negotiations

4. When the owners of copyright, related rights and sui generis rights do not take measures (ie. do not provide with decoding devices, do not conclude agreements with the users of the rights, etc) which would enable the users to benefit from the limitations specified in paragraph 1 of this Article, the users of the rights who have the right to benefit from such limitations, may apply to the Council for mediation in such dispute. The mediator (s) shall present proposals and help the parties to reach agreement. It shall be considered that the parties have accepted a written proposal of the mediator (s), if none of them expressed in writing any disagreements within one month from the presentation of the proposal. If the parties do not accept a proposal of the mediator (s), the dispute shall be settled by Vilnius regional court.

Article 76. Violation of Rights-Management Information

Violation of rights-management information shall be the removal or alteration of any rights-management information without the permission of the owner of the rights; as well as acts referred to in subparagraphs 1 and 2 of Article 73 of this Law, when rights-management information is removed or altered without authority, if the person knows, or has reasonable grounds to know, that by so doing he is inducing, enabling, facilitating or concealing an infringement of the rights protected under this Law.

Consequences of copyright infringement
Article 15. Economic Rights of Authors

1. (…)

2.Any mode of the exploitation of the original of a work or its copies without the permission of the author, his successor in title or the person duly authorised by him shall be considered illegal (with the exception of the cases provided for in this Law).

Article 73. Infringement of Copyright, Related Rights and Sui Generis Rights

The following acts shall be deemed to be the infringement of copyright, related rights and sui generis rights:

1) use of a work or an object of related rights or sui generis rights (including the publication, reproduction, public performance, broadcasting and retransmission or other communication to the public), and distribution thereof without the licence of the owner of such rights (without the conclusion of an agreement, or upon violation of its terms and conditions);

2) import, export, distribution, transportation or keeping for commercial advantage of infringing copies of works , objects of related rights or sui generis rights;

3) refusal to pay remuneration provided for by this Law or copyright agreements;

4) infringement of the moral rights of an author or a performer;

5) making of links in Internet web pages to the objects of copyright, related rights or sui generis rights, unlawfully communicated to the public, when a person who makes links does, knows or has reasonable grounds to know that the objects of copyright, related rights or sui generis rights are unlawfully communicated to the public;

6) infringement of other provisions of this Law, and the copyright, related rights or sui generis rights laid down by other laws.

Article 77. Remedies for Infringement

1.With the aim of enforcing their rights, owners of copyright, related rights or sui generis rights shall be entitled to apply in the manner prescribed by law, to court to bring an action for:

1) recognition of rights;

2) injunction to terminate unlawful acts;

3) prohibition of actions because of which the rights may be actually infringed or damage may be actually caused;

4) redress of the infringed moral rights (injunction to make appropriate amendments, to announce the infringement in the press, or any other way);

5) exaction of unpaid remuneration for unlawful use of objects of copyright, related rights or sui generis rights;

6) compensation for property damage, including the lost income and other expenses, and in the cases provided for in Article 80 — non-pecuniary damage, as well;

7) payment of compensation;

8) seizure, and when a final court’s decision is made — taking out of circulation in such a way that damage would not be made to the rightholder and protection of his rights would be ensured (eg to reprocess into other goods, utilise or apply other similar measures), transfer to the aggrieved at his request or destruction at the expense of the offender of infringing copies of works, computer programs. fixations of audiovisual works (films) and phonograms, possessed by the said offender, and the devices or equipment used for the manufacture or duplication of infringing copies intended for distribution;

9) other legislative measures for the protection of violated rights.

2.The offenders who reproduce or distribute infringing copies of works or other objects, violating the rights of owners of copyright, related rights or sui generis rights, must, demanded by the court, immediately furnish all information about the origin of such copies, especially the identity (names and surnames) and addresses of producers, suppliers (distributors), clients, channels of distribution of infringing copies of works, amount of produced, submitted, received or ordered infringing copies.

3.When defending their own rights, owners of copyright and related rights shall have the right to apply for an injunction against intermediaries to render over computer networks the services to a third party who makes use of such services by infringing copyright and related rights. Prohibition to render such services shall include discontinuation of the transmission of information relative to the infringement of copyright or related rights, or, when an intermediary is technically able to carry out such an act, removal of information infringing copyright or related rights, or prohibition from accessing information infringing copyright or related rights. Implementation of such decision of the court shall not exempt the intermediary from the liability for actions or inaction related to keeping or transfer of the said information, which was carried out before entry into force of such decision.

Article 79. Recovery of Material Damage. Compensation

1. The procedure for recovery of material damage shall be regulated by the Civil Code and this Law.

2. When assessing the amount of losses, the court shall take into account the substance of violation, the amount of the inflicted damage, the lost income as well as other expenses incurred by the owner of copyright, related rights or sui generis rights, and gains received by the infringer from unlawful acts. Infringing copies of works or other objects may be handed over to the respective owners of copyright, related rights or sui generis rights, if requested.

3.The amount of income not received by an owner of copyright, related rights or sui generis rights shall be established taking into account the income that would have been received when using works or other objects (taking into consideration a remuneration which is normally paid for lawful use of such works or other objects, or a remuneration which is paid for lawful use of similar works or other objects, or remuneration most suitable for the modes of use of a work or any other object), as well as taking into account concrete circumstances which might have created conditions to receive income (works performed by owners of rights, devices used, negotiations on conclusion of agreements pertaining to the use of a work, etc).

4.Gains received by infringing copyright, related rights or sui generis rights may, at the request of the owners of such rights, be recognised as losses. Illicit gains of an infringer shall comprise everything that the infringer saved and (or) received by infringing copyright, related rights or sui generis rights. Illicit gains received by the infringer shall be established and recovered regardless of whether the owner of the rights himself would have received the same gains which was received by the infringer, or whether the infringer knew that his actions were unlawful.

5. When presenting a claim for damages, including a claim for the illicit gains received by the infringer, an owner of copyright, related rights or sui generis rights shall have the right to request that the infringer would submit documents which are necessary to establish his illicit gains. If such documents are deliberately or without valid reason not submitted to the court within set time limits, or the infringer refuses to let use them, the court shall have the right to make a decision on the basis of evidence presented to it.

6. Instead of recovery of damages, the owner of copyright or related rights may claim compensation. Its amount, from 10 to 1000 minimal standards of living, shall be determined by the court having regard to the culpability of the infringer, his property status, causes of unlawful actions and other circumstances are of significance to the case, as well as the criteria of good faith, fairness and reasonableness.

Article 80. Compensation for Non-pecuniary Damage

1. A person who has infringed moral rights of the author or performer, provided for in Article 14 and Article 52 of this Law, must compensate for non-pecuniary damage inflicted, the amount of which expressed in money shall be determined by the court.

2. When determining the amount of compensation for non-pecuniary damage, the court shall have regard to the culpability of the infringer, his property status, the causes of unlawful actions, as well as other circumstances that are of significance to the case, as well as the criteria of good faith, fairness and reasonableness.

Article 81. Provisional Measures

1.In urgent cases, with the presence of sufficient evidence about the infringement of copyright, related rights or sui generis rights, the court may, in accordance with the procedure established by the Code of Civil Procedure, apply provisional measures necessary to preserve evidence, to promptly prevent an infringement from occurring and to enforce a final decision of the court, that is:

1) to order persons to terminate the unlawful exploitation of works or other objects of the rights protected under this Law;

2) to prohibit the release into circulation of infringing copies of works or other objects of the rights protected under this Law;

3) seize infringing copies of fixations of audiovisual works or phonograms, as well as technical devices and equipment used for the reproduction thereof, and appropriate documents;

4) to apply other measures set out by the Code of Civil Procedure.

2. Where essential irreparable damage may be caused to the owner of copyright or other rights, or where the evidence may be destroyed, the court may, in accordance with the procedure established by the Code of Civil Procedure, apply provisional measures, specified in paragraph 1 of this Article, without informing the other party and without calling it to the court hearing.

Article 82. Administrative and Criminal Liability

Administrative and criminal liability for violations of copyright, related rights and sui generis rights shall be defined by the Code of Administrative Offences and the Criminal Code.
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Protected Works

Categories of protected works
3. (1) Subject to the provisions of this article the following

works shall be eligible for copyright:

(a) artistic works;

(b) audiovisual works;

(c) databases;

(d) literary works;

(e) musical works.

Sec 32 ff Sui generis right protection in respect of semiconductor topographies

Conditions for protection
3. (1) (…)

(2) A literary, musical, or artistic work shall not be eligible for copyright unless the work has an original character and it has been written down, recorded, fixed or otherwise reduced to material form.

(3) A work shall not be ineligible for copyright by reason only that the making of the work, or the doing of any act in relation to the work, involved an infringement of copyright in some other work.

(4) A database shall not be eligible for copyright unless by reason of the selection or arrangement of its contents, it constitutes the author’s intellectual creation. Moreover the copyright conferred to a database shall not extend to its contents and shall be without prejudice to any rights subsisting in such contents themselves.

4. (1) Copyright shall be conferred by this article on every work eligible for copyright of which the author or, in the case of a work of joint authorship, any of the joint authors, is, at the time when the work is made:

(a) an individual who is a citizen of, or is domiciled or permanently resident in Malta or in a State in which copyright is protected under an international agreement to which Malta is also a party;

(b) a body of persons or a commercial partnership constituted, established, registered and vested with legal personality under the laws of Malta or of a State in which copyright is protected under an international agreement to which Malta is also a party.

5. (1) Copyright shall be conferred by this article on every work which is eligible for copyright and which is made or first published in Malta or in a State in which such works are protected under an international agreement to which Malta is also a party and which has not been the subject of copyright conferred by article 4.

(2) Copyright conferred on a work by this article shall have the same duration as is provided for in article 4 in relation to the same type of work.

6. (1) Copyright shall be conferred by this article on every work which is eligible for copyright and which is made by or under the direction or control of the Government of Malta and also such governments of other States, international bodies or other intergovernmental organisations as may be prescribed by the Minister responsible for the Industrial Property Office.


(2) Copyright conferred by this article on databases or on a literary, musical or artistic work shall subsist until the end of the expiration of seventy years from the end of the year in which it was first published.

(3) Copyright conferred by this article on an audiovisual work shall have the same duration as is provided for by article 4 in relation to the same type of work.

(4) Article 4(5) shall apply in like manner to works eligible for copyright to which this article applies which, having been unpublished, are lawfully published or lawfully communicated to the public for the first time after copyright protection has expired.

(5) Articles 4 and 5 shall not be deemed to confer copyright on works to which this article applies.

Database protection
9. Copyright in an audiovisual work, a database, a literary, musical or artistic work shall not include the right to authorize or prohibit -

(…)

(s) in the case of a database, the performance of those acts which are normally necessary in order that the licensed user obtains access to the contents of the database and normal use thereof, in respect of the whole or part of the database which the user is licensed to use and any contractual provisions running counter to what is prescribed in this paragraph shall be null and void;

(t) in the case of a database, any use which is necessary for the purposes of public security or for the purposes of an administrative procedure, to the extent justified by the purpose.

Sui generis protection of databases

25. Notwithstanding the provisions of article 7(1), the maker of a database who can show that there has been qualitatively or quantitatively a substantial investment in either the obtaining, verification or presentation of the contents of the database shall

have, irrespective of the eligibility of that database or its contents for protection by copyright or by other rights, the right to authorise or prohibit acts of extraction or re-utilization of its contents, in whole or in substantial part, evaluated qualitatively or quantitatively.

26. (1) The maker of a database which is made available to the public in whatever manner may not prevent a licensed user of the database from extracting or re-utilizing insubstantial parts of its contents, evaluated qualitatively or quantitatively, for any purpose whatsoever, as long as the licensed user does not perform acts which conflict with the normal exploitation of the database or unreasonably prejudice the legitimate interests of the maker of the database or in any way cause prejudice to the holder of a copyright or neighbouring right in respect of the works or subject matter contained in the database and any contractual provisions running counter to this proviso shall be null and void: Provided that the repeated and systematic extraction or reutilization of insubstantial parts of the contents of the database implying acts which conflict with a normal exploitation of that database or which unreasonably prejudice the legitimate interests of the maker of the database shall not be permitted.

(2) Notwithstanding article 25, a licensed user may, without the authorization of the maker of a database made available to the public in whatever manner, extract or re-utilize a substantial part of its contents for the following purposes:

(a) extraction for private use in the case of a non electronic database;


(b) extraction for the purposes of illustration for teaching or for scientific research to the extent justified by the non-commercial purpose to be achieved provided the source is indicated;

(c) extraction or re-utilization for the purposes of public security or an administrative or judicial procedure.

27. The right provided for in article 25 shall expire fifteen years from the first of January of the year following the date of completion of the making of the database, or if made available to the public in whatever manner before expiry of the said period, such a right shall expire fifteen years from the first of January of the year following the date when the database was first made available to the public:

Provided that any substantial change, evaluated qualitatively or quantitatively, to the contents of a database, including any substantial change resulting from the accumulation of successive additions, deletions or alterations, which would result in the database being considered to be a substantial new investment, evaluated qualitatively or quantitatively, shall give rise to the creation of a new database, which shall be entitled from that moment to its own term of protection of fifteen years.

28. Such a right which may be assigned or granted under contractual licence subject to the provisions of article 24 shall be without prejudice to rights existing in respect of the contents of the database.

29. The right conferred by this article shall only apply to a database -

(a) whose maker or rightholder is at the time when the database is made -

(i) an individual who is a citizen of, or is domiciled or permanently resident in Malta or in a State in which such a sui generis right in respect of databases is protected under an international agreement to which Malta is also a party;

(ii) a body of persons or a commercial partnership constituted, established, registered and vested with legal personality under the laws of Malta or

of a State in which such a sui generis right in respect of databases is protected under an international agreement to which Malta is also a party;

or

(b) which is made or first made available to the public in Malta or in a State in which such a sui generis right in respect of databases is protected under an international agreement to which Malta is also a party;

or

(c) which is made by or under the direction or control of the Government of Malta and also such governments of other States, international bodies or other intergovernmental organisations as may be prescribed.

30. (1) For the purposes of this Part ‘extraction’ means the permanent or temporary transfer of all or a substantial part of the contents of a database to another medium by any means or in any form while ‘re-utilization’ means any form of making available to the public all or a substantial part of the contents of a database by

the distribution of copies, by renting, by on-line or other forms of transmission:

(2) Provided that public lending shall not be deemed to be an act of extraction or re-utilization.

31. The first sale in Malta of a copy of a database by the rightholder or with his consent shall exhaust the right to control the resale of that copy.

11. (1) Copyright conferred by articles 4, 5 and 6 shall vest initially in the author or in the joint authors:

Provided that in the case of computer programs and databases where a work is made in the course of the author’s employment, in the execution of his duties or following the instructions given by his employer, the economic rights conferred by copyright shall be deemed to be transferred to the author’s employer, subject to any agreement between the parties excluding or limiting such transfer. In respect of other works eligible for copyright, in such circumstances, subject to any agreement to the

contrary between the parties, the copyright shall always vest in the author or joint authors.

Computer Software
2. (…)

‘literary work’ shall include, irrespective of literary quality, any of the following, or works similar thereto(…)

(g) computer programs,

9. Copyright in an audiovisual work, a database, a literary, musical or artistic work shall not include the right to authorize or prohibit -

(a) other than in the case of a computer program the doing of any of the acts mentioned in article 7(1) by way of fair dealing for purposes of research, private use, criticism or review, or the reporting of current events, provided that, if such use is public, it is accompanied by an acknowledgement of the title of the work and its authorship, except where the work is incidentally included in a broadcast or rebroadcast or communication to the public or cable retransmission:

(…)

(p) in the case of a computer program, the observation, the study or testing of the functioning of the program by the licensed user in order to determine the ideas and principles which underlie any element of the program if this is done whilst performing any of the acts of loading, displaying, running, transmitting or storing the program which he is entitled to do;

(q) in the case of a computer program, the reproduction by the licensed user of the code and translation of its form indispensable to obtain the information necessary to achieve the interoperability of an independently created computer program with other programs, provided that these acts are confined to the parts of the original program which are necessary to achieve interoperability and the information necessary to achieve interoperability has not previously been readily available to the licensed user: Provided that any information obtained from the reproduction of the code and the translation of the form of a computer program made under this paragraph shall not:

(i) be used for purposes other than to achieve the interoperability of the independently created computer program;

(ii) be given to other persons, except when necessary for the interoperability of the independently created computer program;

(iii) be used for the development, production or marketing of a computer program substantially similar in its expression to the original program, or for any other act which infringes copyright;

(r) the making of a copy or a back-up copy, the translation, adaptation, arrangement and any other alteration of a computer program and the reproduction of the results thereof, in so far as this is necessary for the licensed user to make proper use of the program in accordance with its intended purpose, including error correction, and the right of the licensed user to make a back-up copy of a computer program may not be restricted or excluded by contract in so far as it is necessary for the use of that computer program.

11. (1) Copyright conferred by articles 4, 5 and 6 shall vest initially in the author or in the joint authors:

Provided that in the case of computer programs and databases where a work is made in the course of the author’s employment, in the execution of his duties or following the instructions given by his employer, the economic rights conferred by copyright shall be deemed to be transferred to the author’s employer, subject to any agreement between the parties excluding or limiting such transfer. In respect of other works eligible for copyright, in such circumstances, subject to any agreement to the contrary between the parties, the copyright shall always vest in the author or joint authors.

Scope/Form of Protection

Economic/Exploitation Rights

Right of reproduction
7. Copyright in an audiovisual work, a database, a literary, musical or artistic work shall be the exclusive right to authorise or prohibit the doing in Malta in respect of the protected material in its totality or substantial part thereof, either in its original form or in any form recognisably derived from the original of any of the following:

(a) the direct or indirect, temporary or permanent reproduction by any means and in any form, in whole or in part;

(…)

(d) the translation in other languages including different computer languages;

(e) the adaptation, the arrangement and any other alteration and the reproduction, distribution, communication, display or performance to the public of the results thereof;

10. Copyright in a work of architecture shall also include the exclusive right to authorize or prevent the erection of any building which reproduces the whole or a substantial part of the work either in its original form or in any form recognisably derived from the original: Provided that the copyright in any such work shall not include the right to authorise or prevent the reconstruction, in the same style as the original, of a building to which that copyright relates or the right to authorize or prevent the rental or lending of buildings or works of applied art.

Right of communication to the public and right of making available
7. Copyright in an audiovisual work, a database, a literary, musical or artistic work shall be the exclusive right to authorise or prohibit the doing in Malta in respect of the protected material in its totality or substantial part thereof, either in its original form or in any form recognisably derived from the original of any of the following:
(…)
(e) the adaptation, the arrangement and any other alteration and the reproduction, distribution, communication, display or performance to the public of the results thereof;
(f) the broadcasting or rebroadcasting or the communication to the public or cable retransmission;
(g) display or performance to the public:

Distribution right
7. Copyright in an audiovisual work, a database, a literary, musical or artistic work shall be the exclusive right to authorise or prohibit the doing in Malta in respect of the protected material in its totality or substantial part thereof, either in its original form or in any form recognisably derived from the original of any of the following:

(…)
(b) the rental and lending;
(c) the distribution;
(…)

8. The first sale in Malta of the original work enjoying copyright or of a copy thereof, when such sale is effected by or with the consent of the copyright owner himself, shall exhaust the exclusive distribution right in respect of that work or its copy.

Moral rights

Right of publication
Only understood as an economic right

Recognition of authorship
12. (1) ….

(2) The author of a work eligible for copyright shall, until the expiry of copyright, in addition to copyright conferred in relation to that work, and also in those cases where copyright shall have been transmitted by assignment or by testamentary disposition enjoy the moral right -

(a) to claim authorship of his work, in particular, the right that his name as far as practicable, be indicated in a prominent way on the copies, and in connection with any public use of that work; or

(b) that his name be not indicated on the copies, and in connection with any public use, of his work, or that his pseudonym be so indicated:

Provided that during the lifetime of the author of a work it shall not be lawful to transmit any of the aforesaid moral rights.

(3) On the death of the author -

(a) the right passes to such person as he may by testamentary disposition specifically direct, provided that on this person’s death the right passes to his successor;

(b) if there is no such direction but the copyright in the work in question forms part of his estate, the right passes to the person to whom the copyright passes;

(c) if or to the extent the right does not pass under paragraph (a) or paragraph (b) it would be exercisable by the owners of the copyright.

Distortion of the work
12. (1) It shall not be lawful for any person, including the assignee of the copyright or a licensee thereunder, without the author’s consent, to mutilate, modify, distort or subject to any other derogatory action any work during its term of copyright in a way prejudicial to the honour or reputation of the author. (…)

Duration of Protection
4. (1) (…)

(2) The terms of copyright protection conferred by this article shall be calculated according to the following table:

(i) Literary, musical or artistic works and database:

Seventy years after the end of the year in which the author dies , irrespective of the date when the work is lawfully made available to the public.
(ii)Audiovisual works Seventy years after the end of the year in which the last of the following person dies: the principal director, the author of the screenplay, the author of the dialogue and the composer of music specifically created for use in the audiovisual work from the time when the work was first lawfully published or lawfully communicated to the public.

(3) In the case of an anonymous or pseudonymous literary, musical or artistic work, or in the case of a collective work, the copyright in the work subsists until the end of the expiration of 70 years from the end of the year in which it was lawfully made available to the public or after the end of the year in which the work was made if it has not been made available to the public:

Provided that when the pseudonym adopted by the author leaves no doubt as to his identity or in the event of the identity of the author becoming known during the period referred to in the preceding paragraph of this sub-article or where in the case of collective works by a body of persons the natural persons who have created the work are individually identifiable in the versions of the work made available to the public the terms of copyright protection shall be calculated in accordance with the provision of paragraph

(i) of the last preceding sub-article.

(4) In the case of joint authorship reference in the preceding table to the death of the author shall be deemed to refer to the joint author who dies last, whether or not he is a qualified person in terms of article 4(1).

(5) In the case of a person who for the first time lawfully publishes or lawfully communicates to the public a previously unpublished work the copyright protection of which has expired, he shall benefit from a protection equivalent to the economic rights covered by copyright but limitedly for a period of twenty-five years

(6) Where a work is published in volumes, parts, instalments, issues or episodes and the term of protection runs from the time when the work was lawfully made available to the public, the term of protection shall run for each such item separately.

Exceptions and limitations

Educational and scientific purposes
9. Copyright in an audiovisual work, a database, a literary, musical or artistic work shall not include the right to authorize or prohibit -

(a) other than in the case of a computer program the doing of any of the acts mentioned in article 7(1) by way of fair dealing for purposes of research, private use, criticism or review, or the reporting of current events, provided that, if such use is public, it is accompanied by an acknowledgement of the title of the work and its authorship, except where the work is incidentally included in a broadcast or rebroadcast or communication to the public or cable retransmission:

(…)

(f) the reproduction of a short part of a published work, by way of illustration, in writings or sound or audiovisual recordings for teaching purposes:

Provided that such reproduction is compatible with fair practice and its extent does not exceed the extent justified by the purpose and its source and the name of the author shall, as far as practicable, be indicated;

(g) the reproduction, for face-to-face teaching in activities do not serve direct or indirect commercial gain, to the extent justified by the purpose, of a published article or other short work or short extract of a writing, with or without illustrations:

Provided that the act of reproduction is an isolated one occurring, if repeated, on separate and unrelated occasions, and there is no collective licence available (that is, offered by a collecting society in a way that the educational institution is aware or should be aware of the availability of the licence) under which such reproduction can be made:

Provided further that on any copy made under this sub-article there shall be indicated as far as practicable its source and the name of the author;

(h) the reading or recitation in public by a person of any reasonable extract from a published literary work if accompanied by a sufficient acknowledgement;

(…).

Scope of exceptions
9. Copyright in an audiovisual work, a database, a literary, musical or artistic work shall not include the right to authorize or prohibit -

(a) other than in the case of a computer program the doing of any of the acts mentioned in article 7(1) by way of fair dealing for purposes of research, private use, criticism or review, or the reporting of current events, provided that, if such use is public, it is accompanied by an acknowledgement of the title of the work and its authorship, except where the work is incidentally included in a broadcast or rebroadcast or communication to the public or cable retransmission:

(…)

(g) the reproduction, for face-to-face teaching in activities do not serve direct or indirect commercial gain, to the extent justified by the purpose, of a published article or other short work or short extract of a writing, with or without illustrations:

Provided that the act of reproduction is an isolated one occurring, if repeated, on separate and unrelated occasions, and there is no collective licence available (that is, offered by a collecting society in a way that the educational institution is aware or should be aware of the availability of the licence) under which such reproduction can be made(…)

Libraries and archives
9. Copyright in an audiovisual work, a database, a literary, musical or artistic work shall not include the right to authorize or prohibit -

(…)

(i) the making of single copies of works by public libraries, non-commercial documentation centres and scientific institutions for the purpose of study, scholarship or private research, provided no collective licence for such reproduction is available and no revenue is derived there from and no admission fee is charged for the communication, if any, to the public of the work thus used;

(j) the making of single copies of works by public libraries, non-commercial documentation centres and scientific institutions in order to preserve and, if necessary, in the event that it is lost, destroyed or rendered unusable, to replace a copy, or to replace, in the permanent collection of another similar library or archive, a copy which has been lost, destroyed or rendered unusable:

Provided that it is impossible to obtain such a copy under reasonable conditions and the act of reproduction is an isolated case occurring, if repeated, on separate and unrelated occasions;

(k) the doing of any of the aforesaid acts, at the request of a person with a perceptual disability or for a non-profit organisation acting for his or her benefit:

Provided that this does not apply when the work in respect of which such an act is to be done is commercially available in a format specially designed to meet the needs of any person referred to in the above paragraph and may be located within a reasonable time, for a reasonable price with reasonable effort;

Acknowledgement of source
9. Copyright in an audiovisual work, a database, a literary, musical or artistic work shall not include the right to authorize or prohibit -

(a) other than in the case of a computer program the doing of any of the acts mentioned in article 7(1) by way of fair dealing for purposes of research, private use, criticism or review, or the reporting of current events, provided that, if such use is public, it is accompanied by an acknowledgement of the title of the work and its authorship, except where the work is incidentally included in a broadcast or rebroadcast or communication to the public or cable retransmission:

(…)

(f) the reproduction of a short part of a published work, by way of illustration, in writings or sound or audiovisual recordings for teaching purposes:

Provided that such reproduction is compatible with fair practice and its extent does not exceed the extent justified by the purpose and its source and the name of the author shall, as far as practicable, be indicated;

(…)

(h) the reading or recitation in public by a person of any reasonable extract from a published literary work if accompanied by a sufficient acknowledgement;(…).

Private use
9. Copyright in an audiovisual work, a database, a literary, musical or artistic work shall not include the right to authorize or prohibit -

(a) other than in the case of a computer program the doing of any of the acts mentioned in article 7(1) by way of fair dealing for purposes of research, private use, criticism or review, or the reporting of current events, provided that, if such use is public, it is accompanied by an acknowledgement of the title of the work and its

authorship, except where the work is incidentally included in a broadcast or rebroadcast or communication to the public or cable retransmission:

(…)

How to acquire rights if necessary?

Right-holder

Authorship
4. (1) Copyright shall be conferred by this article on every work eligible for copyright of which the author or, in the case of a work of joint authorship, any of the joint authors, is, at the time when the work is made:

(a) an individual who is a citizen of, or is domiciled or permanently resident in Malta or in a State in which copyright is protected under an international

agreement to which Malta is also a party;

(b) a body of persons or a commercial partnership constituted, established, registered and vested with legal personality under the laws of Malta or of a State in which copyright is protected under an international agreement to which Malta is also a party.

11. (1) Copyright conferred by articles 4, 5 and 6 shall vest initially in the author or in the joint authors:

Provided that in the case of computer programs and databases where a work is made in the course of the author’s employment, in the execution of his duties or following the instructions given by his employer, the economic rights conferred by copyright shall be deemed to be transferred to the author’s employer, subject to any agreement between the parties excluding or limiting such transfer. In respect of other works eligible for copyright, in such circumstances, subject to any agreement to the contrary between the parties, the copyright shall always vest in the author or joint authors.

(2) Subject to the provision of the last preceding sub-article-

(a) the name on a work purporting to be the name of its author shall be considered as such, unless the contrary is proved;

(b) in the case of an anonymous or pseudonymous work, the publisher whose name is indicated in the work as such shall be deemed to be, unless the contrary is proved, the legal representative of the anonymous or pseudonymous author and shall be entitled to exercise and protect the rights belonging to the author under this Act.

12. (1) (…)

(2) (…)

(3) On the death of the author -

(a) the right passes to such person as he may by testamentary disposition specifically direct, provided that on this person’s death the right passes to his successor;

(b) if there is no such direction but the copyright in the work in question forms part of his estate, the right passes to the person to whom the copyright passes;

(c) if or to the extent the right does not pass under paragraph (a) or paragraph (b) it would be exercisable by the owners of the copyright.

Joint authors/ compound works/ authors in employment
11. (1) Copyright conferred by articles 4, 5 and 6 shall vest initially in the author or in the joint authors:

Provided that in the case of computer programs and databases where a work is made in the course of the author’s employment, in the execution of his duties or following the instructions given by his employer, the economic rights conferred by copyright shall be deemed to be transferred to the author’s employer, subject to any agreement between the parties excluding or limiting such transfer. In respect of other works eligible for copyright, in such circumstances, subject to any agreement to the contrary between the parties, the copyright shall always vest in the author or joint authors.

2. In this Act, unless the context otherwise requires –(…)

 ‘collective work’ means a work which has been created by two or more physical persons at the initiative and under the direction of a physical person or legal entity with the understanding that it will be disclosed by the latter person or entity under his or its own name and that the identity of the contributing physical persons will not be indicated in the work;

Collecting Societies
52. Authors and other owners of copyright and of neighbouring rights may authorize a collecting society to administer their economic rights.

For details see section 53 ff

Contract Law/Licenses

Transfer of rights
24. (1) Subject to the provisions of this article, copyright and neighbouring rights shall be transmissible by assignment, operation of law or by testamentary disposition as movable property.

(2) An assignment or testamentary disposition of copyright or neighbouring rights may be limited so as to apply to some only of the acts which the owner of the copyright or neighbouring rights has the exclusive right to authorize or prevent, or to a part only of the period of the copyright or neighbouring right, or to a specified country or other geographical area.

(3) When an author in relation to the original or copy of his work or a performer in relation to the fixation of his performance assigns his exclusive right to authorize or prevent the rental thereof to the producer of the sound recording or the producer of the audiovisual work containing the author’s work or the performer’s fixed performance, that author or performer shall retain the right to obtain individually or through a collecting society an equitable remuneration for the rental of the said sound recording or original or copy of the said audiovisual work from the producer concerned and such right may not be waived. In the absence of agreement on the remuneration payable under this sub-article, the amount of such remuneration shall be determined by the Board.

(4) Subject to the provisions of article 52 no assignment of copyright or neighbouring rights and no licence to do an act the doing of which is controlled by copyright or by neighbouring rights shall have effect unless it is effected by an agreement in writing between the parties:

Provided that when a contract is concluded between a performer and a producer of audiovisual works concerning the production of an audiovisual work the performer shall be deemed to have assigned to the producer his exclusive rights on the fixation of his performance, unless agreed otherwise, subject only to the right, which may not be waived, of the performer to an equitable remuneration payable on the conclusion of the contract by the producer to the performer or should he so desire to a collecting society representing him, which remuneration shall, in the absence of agreement between the parties, be determined by the Board.

Provided further that, when a contract is concluded between the author of an audiovisual work or the authors of the underlying works used as the basis for the audiovisual work and the producer of the audiovisual work concerning the production of that audiovisual work such authors shall be deemed to have assigned to the producer their exclusive rights on their copyright works, unless agreed otherwise, subject only to the right, which may not be waived, of the authors to an equitable remuneration payable on the conclusion of the contract by the producer to the author individually or should the author so desire, to a collecting society representing him, which remuneration shall, in the absence of agreement between the parties, be determined by the Board.

(5) An assignment or licence of copyright granted by a joint author or an assignment or licence of a neighbouring right granted by a joint rightholder shall have effect as if granted by the other joint authors or joint rightholders respectively:

Provided that, where any other joint author in the case of copyright or joint rightholder in the case of neighbouring rights is not satisfied with the terms on which such assignment or licence has been granted, he may, within three months from the day on which the said terms have been communicated in writing to him, apply to the Board for the determination by it of such terms as the Board may consider fair and reasonable.

(6) An assignment, licence or testamentary disposition may be effectively granted or made in respect of a future work or an existing work in which copyright or a neighbouring right does not yet subsist, and the prospective copyright or prospective neighbouring right in any such work shall be transmissible as movable property:

Provided that in the case of copyright such assignment or licence shall not be deemed to include a copyright which in terms of article 11(1) vests in the author’s employers, unless the parties expressly include it.

(7) A testamentary disposition of the material on which a work is first written or otherwise recorded shall, unless the testator has provided otherwise, be deemed to include any copyright or neighbouring right or prospective copyright or prospective neighbouring right in the work which is vested in the deceased.

12. (1) (…)

(2) …Provided that during the lifetime of the author of a work it shall not be lawful to transmit any of the aforesaid moral rights.

Remuneration Schemes/ compensation
9. Copyright in an audiovisual work, a database, a literary, musical or artistic work shall not include the right to authorize or prohibit -

(a) other than in the case of a computer program the doing of any of the acts mentioned in article 7(1) by way of fair dealing for purposes of research, private use, criticism or review, or the reporting of current events, provided that, if such use is public, it is accompanied by an acknowledgement of the title of the work and its authorship, except where the work is incidentally included in a broadcast or rebroadcast or communication to the public or cable retransmission:

Provided that when in terms of this paragraph an author of a work eligible for copyright suffers a derogation of his exclusive lending right he shall be entitled to a remuneration for such lending which can be collected individually or through a collecting society from the establishment lending such work or copies thereof other than State public libraries, universities and educational establishments licensed to operate by the State which are all excluded from such an obligation. In the calculation of such remuneration, in the case of literary, musical and artistic works only, account shall be taken of national cultural promotion objectives and in case of disagreement over the remuneration due, this shall be determined by the Board;

Protection of technological measures and rights management information
42. (…)

(3) Copyright, neighbouring rights or sui generis rights are also infringed by any person who without the licence of the copyright owner or rightholder makes, imports into Malta, possesses in the course of trade or sells or lets for hire, or offers or exposes for sale or hire an article the sole intended purpose of which is to facilitate the unauthorised removal or circumvention of any technical device which may have been applied to protect a work or other subject matter eligible for copyright, neighbouring rights or sui generis rights under this Act against being copied, seen, viewed, heard or otherwise perceived.

Consequences of copyright infringement
42. (1) Copyright, neighbouring rights and sui generis rights are infringed by any person who does or causes another person to do, without a licence from the owner or holder thereof, an act the doing of which is controlled by copyright, neighbouring rights or sui generis rights.

(2) Copyright, neighbouring rights and sui generis rights are also infringed by any person who, without the licence of the copyright owner or right holder, imports into Malta otherwise than for private and domestic use, or distributes therein by way of trade, hire or otherwise, or by way of trade exhibits in public or is in possession or manufactures in the course of business or offers or exposes for sale or hire an article in respect of which copyright, neighbouring rights or sui generis rights are infringed under the last preceding article.

(3) Copyright, neighbouring rights or sui generis rights are also infringed by any person who without the licence of the copyright owner or rightholder makes, imports into Malta, possesses in the course of trade or sells or lets for hire, or offers or exposes for sale or hire an article the sole intended purpose of which is to facilitate the unauthorised removal or circumvention of any technical device which may have been applied to protect a work or other subject matter eligible for copyright, neighbouring rights or sui generis rights under this Act against being copied, seen, viewed, heard or otherwise perceived.

43. (1) Where any person infringes the copyright, neighbouring rights or sui generis rights in respect of a work, he shall be liable, at the suit of the copyright owner or right holder to be condemned by the Civil Court, First Hall to the payment of damages or to the payment of a fine to be determined in accordance with a scale of fines to be prescribed by the Minister, as the said Court, having regard to the circumstances of the case, may deem proper and to the restitution of all the profit derived from the infringement of the copyright, neighbouring rights or sui generis rights:

Provided that where the defendant proves to the satisfaction of the Court that at the time of the infringement he was not aware and could not reasonably be expected to be aware that copyright, neighbouring rights or sui generis rights subsisted in the work to which the action relates, the Court shall not condemn him to the restitution of the profit.

(2) The Civil Court, First Hall may in an action for infringement of copyright, neighbouring rights or sui generis rights having regard to all the circumstances and in particular to the flagrancy of the infringement and any benefit accruing to the defendant by reason of the infringement, award such additional damage as the justice of the case may require.

(3) The Court may, moreover, in a suit instituted under this article, on the application of the plaintiff, order that all the infringing articles still in possession of the defendant be delivered to the plaintiff.

(4) In an action for infringement of copyright in respect of the construction of a building, no prohibitory injunction or other order shall be made -

(a) after the construction of the building has been begun, so as to prevent it from being completed; or

(b) so as to require the building, in so far as it has been constructed, to be demolished.

44. (1) Saving the provisions of the last preceding article, any person who contravenes the provision of article 12(1), shall be liable at the suit of the author or his heirs to be condemned by the Civil Court, First Hall, to the payment of a fine, and for damages to be determined in accordance with a scale of fines to be prescribed by the Minister.

(2) In any proceedings under the last preceding sub-article the Court shall order the destruction of all the infringing articles still in possession of the defendant where it is satisfied that the prejudice caused to the author is so serious as to justify such measure.

(3) The provision of the last preceding sub-article shall not apply where the infringing article is a building.

(4) Any person who contravenes the provisions of article 12(1) and (2) and article 23(1) shall be liable at the suit of the author or the physical person to whom, or the legal entity to which, the right to exercise the aforesaid moral rights has been transmitted under the proviso to article 11(2), to be condemned by the Civil Court, First Hall to the payment of a fine, and for damages to be determined in accordance with a scale of fines to be prescribed by the Minister.

au) Poland

Poland

Law on Copyright and Neighbouring Rights of February 4, 1994, as amended on October 28, 2002

Protected Works

Categories of protected works
Article 1 (2)

1) Works expressed in words, mathematical symbols, graphical signs, (literary, journalistic, scientific, cartographic works, and computer programs),

2) Works of the fine arts,

3) Photographic works,

4) Stringed musical instruments,

5) Industrial designs,

6) Architectural, architectural-urban, and urban works,

7) Musical works and works composed of words and music,

8) Works for the stage, staged musical works, choreographic works and pantomimes,

9) Audiovisual works (including cinematographic).

Article 2 (1) Also derivative works (eg translations) are protected without prejudice to the rights to the original work

Article 4

The following are not the subject of copyright:

1) Normative acts or their official drafts,

2) Official documents, materials, marks and symbols,

3) Published patent descriptions or protected design specifications,

4) Simple press reports.

Conditions for protection
Article 1

(1) ...encompasses any manifestation of creative activity of an individual nature, no matter in what form it comes into being and regardless of its value, purpose or manner of its expression...

(2) Only the manner of expression shall be subject to copyright; inventions, ideas, procedures, methods and rules of procedure as well as mathematic concepts shall not be protected by copyright.

Article 5 governs the application of Polish Copyright Law

Database protection
Article 3

Collections, anthologies, selections, and databases are subject to copyright, even if they contain unprotected material, if their selection, arrangement or compilation is of a creative nature, without prejudice to the rights to works contained in them.

Additional Protection by the ‘Database Protection Act’ Close adaptation of the database directive.

Article 2

1) database shall mean a collection of independent works, data or other materials arranged in a systematic or methodical way and individually accessible by electronic or other means which shows that there has been qualitatively and/or quantitatively a substantial investment in either the creation, verification or presentation of the contents

Article1

‘No sui generis protection for databases which are already protected by copyright’

Article 4

The protection of databases shall not apply to computer programs used in the making or operation of databases accessible by electronic means.

Article 1 4) Rightholder

the maker of a database shall be the natural person or the legal entity or organisational unit without legal personality who has taken the risk of investment when creating the database

Article 6 Conferred rights

The maker of the database enjoys the exclusive and alienable right of extraction and re-utilization of the whole or of a substantial part, evaluated qualitatively and/or quantitatively, of the contents of that database.

Article 3

Public lending is not an act of extraction or re-utilization

Article 7 Exceptions

The maker of a database which is made available to the public in whatever manner may not prevent a lawful user of the database from extracting and/or re-utilizing insubstantial parts of its contents, evaluated qualitatively and/or quantitatively, for any purposes whatsoever.

Where the lawful user is authorized to extract and/or re-utilize only part of the database, paragraph 1) shall apply only to that part.

The usage within the meaning of paragraph one may not unreasonably conflict with normal exploitation or unreasonably prejudice the legitimate interests of the maker of the database shall not be permitted

Article 8 Exceptions

1. The utilization of a database which is made available to the public in whatever manner is permitted without the authorization of its maker

1) in the case of extraction for private purposes of the contents of a non-electronic database;

2) in the case of extraction for the purposes of illustration for teaching or scientific research, as long as the source is indicated and to the extent justified by the non-commercial purpose to be achieved; 
3) in the case of extraction and/or re-utilization for the purposes of public security or an administrative or judicial procedure.
2. The repeated and systematic extraction and/or re-utilization of insubstantial parts of the contents of the database implying acts which conflict with a normal exploitation of that database or which unreasonably prejudice the legitimate interests of the maker of the database shall not be permitted

Article 9 Exhaustion

Article 10 Term of protection

1. …15 years…

3. …new term of protection in the case of a new substantial investment…

Art. 11/ 12 Civil and criminal consequences of database infringement

Computer Software
Article 74

1. Computer programs are subject to protection as literary works, unless the provisions of this chapter specify otherwise.

2. The protection granted to a computer program encompasses all forms of its expression. The ideas and principles forming the basis of any element of the computer program, including the basis of interfaces, are not subject to protection.

Article 75 Special Exceptions/ Limitations

1. … certain acts do not require the copyright holder’s consent if they are necessary for the use of the computer program in accordance with its purpose, including correction of errors by its rightful owner,…

2. The rightholder’s permission is not required for:

1) presentation of an archival copy, if this is indispensable in usage of the computer program. Such copy may not be used concurrently with the computer program, unless otherwise provided in the contract.

2) observation, study, and testing the functioning of the computer program, for the purpose of learning its ideas and principles by the person holding the right to use a copy of the computer program, provided the authorized person performs it during the installation, display, application, transmission or storage of the computer program.

3) reproduction of the code or translation of its form in the meaning of Article 74, Paragraph 4, Items 1 and 2, if this is indispensable in obtaining information necessary for achieving interoperability of an independently developed computer program with other computer programs, provided the following conditions are fulfilled:

a) these operations are performed by a licensee or other person authorized to use a copy of the computer program, or a person acting on his or her behalf,

b) the information needed to achieve interoperability was not previously readily accessible to persons referred to in Item a),

c) these activities pertain to such parts of the original computer program that are necessary for achieving inter operability.

3. Information referred to in Paragraph 2 item 3 may not be:

1) Utilised for purposes other than achieving interoperability of independently created computer program.

2) Transmitted to other people, unless this is needed to achieve interoperability of an independently created computer program.

3) Used to develop, manufacture, or introduce into circulation a computer program of essentially similar form of expression, or to pursue other activities infringing the copyright.

Article 77

Certain provisions (Article 16, Items 3-5, Articles 20, 23, 27, 28, 30, Article 49, Paragraph 2, and Articles 56, 60, and 62) do not apply to computer programs.

Scope/Form of Protection

Economic/Exploitation Rights

Right of reproduction
Covered by the General Clause (Article 17)

Unless this Law specifies otherwise, the exclusive right to use and to exploit the work in all fields of exploitation and to receive remuneration for use of the work, vests in the author.

The General Clause is specified by Article 50 which reads as follows:

Article 50 The particular fields of exploitation include:

1) in respect of fixation and replication of a work — production of copies of a work using a specific technique, including printing, reprography, magnetic recording and digital technology…

Article 74 Special Provisions concerning Computer Pr.

4. With the exception of Articles 75, paragraphs 2 and 3, the economic rights to a computer program comprise the right to:

1) permanent or temporary reproduction of the program in its entirety or in part, by any means and in any form; to the extent to which its installation, display, application, transmission and storage requires its reproduction, these operations require the consent of copyright holder.

2) translation, adaptation, alteration of the system, or any other changes in the computer program, without prejudice to the rights of the person performing these changes.

Right of communication to the public and right of making available
Covered by the General Clause (Article 17). This clause is specified by Article 50:

Article 50 The particular fields of exploitation include:

3) in respect of dissemination of the work in a manner different that referred to in item 2 — public performance, staging, screening, communication to the public, broadcasting and retransmission, as well as making available of the work in such a way that the members of the public may access them from a place and at a time individually chosen by them….

Distribution right
Covered by Article 17 (General Clause). This clause is specified by Article 50:

Article 50 The particular fields of exploitation include:

2) in respect of circulation of the original work or its copies on which the work had been fixed — introduction into circulation, public lending or rental of the original work or its copies…

Article 74 Special Provisions concerning Computer Programs

4.… the economic rights to a computer program comprise the right to:… Public dissemination, including rental or lease, of the computer program or its copies.

Moral rights


Right of publication
Article 16: personal copyright protects the bond between the author and his or her work, which is indefinite in duration and not subject to waiver or transfer, and includes the right to:

1) claim authorship of the work;

2) designate the work with own name or pseudonym or make it available anonymously;

3) inviolability of the content and form of the work and of proper usage of the work;

4) decide when to make the work available to the public;

5) supervise the manner in which the work is used.

Also the Articles 49 ff regulate personal rights. These articles refer to the remaining rights of an author in the event of a transfer of rights. These principles are derivative of the principles set out in Article 16. For further details: see: ‘Section: Transfer of rights’.

Recognition of authorship
Granted, see above for details.

Distortion of the work
Granted, see above for details.

Duration of Protection
Regulated by Article 36 and Article 16.

Moral Right are not subject to lapse of time ( Article 16). In general, economic rights of authors expire after 70 years (Article 36). Further details see Articles 37- 42

Exceptions and limitations

Educational and scientific purposes
Article 27

Scientific and educational institutions may, for didactical or own research purposes, use published works in the original translation and prepare for this purpose copies of fragments of a published work.

Article 28

Libraries, archives and schools may:

1) Make available without charge, within the scope of their statutory purposes, copies of published works.

2) Prepare or commission preparation of single copies of published works that are not available on the market — for the purpose of complementing or preservation of their collections, and for making them available free of charge.

Quotations:

It is allowed to cite, in reports of current events, fragments from works made available during these events, but within the limits justified by the information purposes (Article 26).

Article 29

1. It is allowed to cite, in works constituting an independent whole, excerpts from disseminated works or minor works in their entirety, to the extent justified by an explanation, critical analysis, instruction, or requirements of a specific type of art form.

2. It is allowed for didactical and academic purposes, to include disseminated minor works or excerpts from larger works in textbooks and classroom selections.

3. In cases referred to in Paragraph 2, the author is entitled to remuneration.

Scope of exceptions
Article 35

The allowed use may not infringe upon normal use of a work or justified interests of the author.

Libraries and archives
Article 28

Libraries, archives and schools may:

1) Make available without charge, within the scope of their statutory purposes, copies of published works.

2) Prepare or commission preparation of single copies of published works that are not available on the market — for the purpose of complementing or preservation of their collections, and for making them available free of charge.

Article 30

1. Information and documentation centres may prepare their own documentary studies as well as single copies of fragments, no longer than a single editorial sheet, from published works.

2. The author or the proper organization for administering copyrights or neighbouring rights is authorized to collect, from the centres referred to in Paragraph 1, remuneration for allowing for-charge access to copies of fragments of works.

Article 33

The following may be disseminated:

(…)

3) In encyclopaedias and atlases — published works of the fine arts and photographic works, if contacting the author for the purpose of obtaining his permission meets obstacles difficult to overcome. The author is then entitled to remuneration.

Acknowledgement of source
The authors and sources have to be identified (Article 34)

How to acquire rights if necessary

Right-holder

Authorship
Article 8

1. Copyright vests in the author, unless otherwise specified in this Law.

2. It is presumed that the author is the person whose name is indicated as such on copies of the work, or whose authorship is made public in some other way in connection with the dissemination of the work.

(…)

Joint authors/ compound works/ authors in employment
Co- Authors

Article 9

1. Co-authors are co-owners of copyright. It is presumed that they share in the copyright equally. Any co-author may demand that a court define the extent of his or her share in proportion to his or her creative contribution.

2. Co-authors may exercise the copyright in their autonomous parts of the work, without prejudice of the rights of the other co-authors.

3. Exercise of the copyright in the whole work requires the consent of all co-authors. In the event of absence of such consent, any co-author may demand a decision from a court, which will take into account the interests of all co-authors.

4. Any co-author may institute claims for infringement of copyright in the entire work. All co-authors, in proportion to their individual contributions share the compensation received.

(…)

Combined works

Article 10

When authors combine their separate works for the purpose of joint dissemination, each of them may demand of the remaining authors permission to disseminate the resulting whole unless there exists reasonable grounds for refusal to grant permission and the contract does not specify otherwise. Provisions of Article 9, Paragraphs 2-4 apply mutatis mutandis.

Article 11

Economic rights to a joint work including an encyclopaedia or a periodical publication, vest in the producer or the publisher, while the copyrights to individual and autonomous parts of the whole vest in their authors. It is presumed that the producer or the publisher has the right to the title.

Author in employment

Article 12

1. Unless this Law or an employment contract specify otherwise, an employer whose employee created a work within the scope of his or her employment duties acquires economic rights to the work, upon the acceptance of it, within the limits ensuing from the purpose of the employment contract and the mutual intent of the parties.

2. If, within two years from the date of acceptance of the work, the employer does not begin the dissemination of the work specified for dissemination in the employment contract, the author may give the employer, in writing, an appropriate deadline for disseminating the work, with the effect that upon its expiry, the rights acquired by the employer, together with the ownership of the object on which the work has been fixed, revert to the author unless the contract provides otherwise. Parties may specify different deadline for beginning the dissemination of a work.

3. Once the work is accepted, the employer acquires ownership of the object in which the work has been fixed, unless the employment contract provides otherwise.

Article 14

1. Unless the employment contract provides otherwise, a scientific institution has the right of priority in publishing the work of a scientific associate who created it within the scope of his or her employment duties. The author retains the right to remuneration. Such priority of publication expires if, within six months from the date of delivery of the work, no contract for publication of the work was made or if within two years from its acceptance, the work has not been published.

2. A scientific institution may use the scientific work contained in the work referred to in Paragraph 1 without separate remuneration, and make the material available to third parties if that follows from the agreed-upon purpose of the work or from a contractual agreement.

Article 74

3. Economic rights to the computer program created by an employee within the scope of employment duties, vest in the employer, unless the employment contract specifies otherwise.

Collecting Societies
Article 20 ff: govern fees to be paid by producers and importers of certain goods.

Article 104

1. Organization for collective administration of copyrights or neighbouring rights, further referred to as ‘collective administration organizations’, are, in the meaning of this Law, associations of authors, performing artists, producers, or radio and television organizations, whose statutory purposes include the collective administration and protection of the copyrights or neighbouring rights entrusted to them and the exercise of rights ensuing from this Law.

(…)

Article 105

1. It is presumed that the organization for collective administration is authorised to administer and protect the work in respect of the separate fields of exploitation included in collective administration, and that it is authorized to enforce such rights. This presumption shall not apply when more than one organization claims the right to the same work or artistic performance.
(…)

Further Details: Articles 106-110

Contract Law/Licenses

Transfer of rights
In general, economic rights may be transferred to other persons by inheritance or by contract (Article 41 1.1)). The acquirer of economic rights may transfer them to other persons, unless the contract specifies otherwise (Article 41 1 2)).

Polish Copyright Law distinguishes between a transfer of economic rights and an agreement for use of a work (‘license’) (Article 41 2.)

Parts of a contract which concern all works or all works of a particular kind of the same author which are to be created in the future, are invalid (Article 41 3).

A contract applies only to fields of exploitation known at the time the contract is concluded ( Article 41 4.)

A contract for transfer of economic rights must be in writing under the penalty of invalidity (Article 53).

Termination of a contract:

Article 56

1. An author may renounce or terminate a contract for reasons of his or her vital creative interests.

2. If within two years from the date of the renunciation or termination referred to in Paragraph 1 the author intends to use the work, he or she is obliged to first offer it for use to the person or entity that originally acquired or licensed it, designating an appropriate time period for this purpose.

3. If the renunciation or termination of the contract takes place after its acceptance, the other party to the contract may make such renunciation or termination dependent on compensation for the expenses incurred in connection with the contract. However, compensation of the expenses incurred may not be demanded if the dissemination has to be abandoned due to circumstances beyond the author’s control.

4. The provisions of Paragraph 1 do not apply to architectural, architectural-urban, audiovisual works, or to works commissioned with the purpose of their exploitation as part of audiovisual works.

Article 57

1. If the acquirer of economic rights or a license, obliged to disseminate the work, fails to commence the dissemination within the agreed time, or, if no such time is specified, within two years from the acceptance of the work, the author may renounce or terminate the contract and upon the expiry of an additional time — not shorter than six months — insist the damages incurred be repaired.

2. If the work was not disseminated due to circumstance for which the acquirer of the economic rights or the licensee is responsible, the author may demand, instead of reparation of damages, twice the amount of remuneration provided for in the contract for dissemination of the work, unless the license is nonexclusive.

3. The provisions of Paragraph 1 and 2 do not apply to architectural and architectural — urban works.

Article 58

If the work is disseminated in an unsuitable form or with revisions against which the author could justifiably object, the author may renounce or terminate the contract, following an ineffective demand to terminate the infringement. The author is entitled to the remuneration specified in the contract.

Further Provisions:

- Unless the contract provides otherwise, the author retains the exclusive right to authorize the making of a derivative work, even though the contract provides for the transfer of all of the economic rights (Article 46).

- If the contract does not define the manner of use of a work, the use should conform to the nature and purpose of the work and the common custom (Article 49 1).

- A legal successor may not alter the work without the author’s consent, unless the alterations are caused by evident necessity and the author has no justified reason for objecting to them. This applies mutatis mutandis to works in which the term of economic rights protection has expired (Article 49 2).

Article 52

1. Transfer of ownership of copy of the work does not constitute a transfer or economic rights to the work, unless the contract provides otherwise.

2. Unless the contract provides otherwise, transfer of economic rights does not constitute a transfer of ownership of the copy of the work to the acquirer of the rights.

3. An acquirer of the original work is obliged to make it accessible to its author to the extent necessary for the exercise of copyright. However, the acquirer may demand that the author provide proper security for the work and remuneration for its use.

Article 60

1. Prior to dissemination of a work, the user is obliged to enable its author to execute the author’s right of supervision. If the revisions incorporated in the work resulting from performance of such supervision are indispensable and are due to circumstances beyond the author’s control, the expenses connected to their inclusion are borne by the acquirer of the economic rights or by the licensee.

2. If the author does not exercise his or her right of supervision within a suitable time, it is assumed that he or she has given consent that the work be disseminated.

3. Unless this Law or the contract specifies otherwise, the author is not entitled to additional remuneration for performing that author’s right of supervision.

4. The author of a work of the fine arts is entitled to receive compensation for exercising his or her right of supervision.

5. The exercise of the author’s right of supervision over architectural or architectural-urban works is governed be separate regulations.

Article 62

1. In published collections of his or her works, the author may include works for whose publication he or she has concluded separate contracts.

2. The contract for publication of collected works does not include the right to publish particular works contained in that collection, unless the contract provides otherwise.

Article 63

If the contract provides for the making of copies of work to be disseminated, the author is entitled to receive author’s copies in the amount provided in the contract.

Article 64

Upon acceptance of the work, the contract for transfer of economic rights transfers to the acquirer the right to exclusive use of the work in particular field of exploitation provided in the contract, unless the contract provides otherwise.

Article 65

In the absence of a clearly specified transfer of a right, it is assumed that the author has granted a license.

Article 66

1. Unless otherwise provided in the contract, a licensing agreement shall be deemed to permit use of a work for five years in the territory of a country in which the licensee resides.

2. Upon the expiry of the period of time referred to in Paragraph 1, the right obtained under the licensing agreement expires.

Article 67

1. The author may authorize the use of his or her work in the fields of exploitation indicated in the contract, specifying the scope, place, and time of the use.

2. If the contract does not provide for exclusivity of the use in a particular manner (exclusive license), the grant of a license does not preclude the author from authorizing others to use his or her work in the same field of exploitation (nonexclusive license).

3. A licensee may not authorize another person or entity to use a work under the obtained license, unless the contract specifies otherwise.

4. Unless otherwise provided in the contract, the holder of an exclusive license may pursue actions for infringement of economic rights within the scope of the license.

5. An exclusive licensing agreement must be in writing under penalty of invalidity.

Article 68

1. Unless otherwise provided in the contract, if the license was granted for an unspecified period of time, the author may renounce it within the time set in a contract, or if no such time was provided for, the author may renounce it with a year’s notice, at the end of the calendar year.

2. A license granted for a period longer than five years is considered to be granted for an indefinite time following expiration of that period.

Remuneration Schemes/ compensation
Article 17

Unless this Law specifies otherwise, the exclusive right to use and to exploit the work in all fields of exploitation and to receive remuneration for use of the work, vests in the author.

Article 19

1. The author and his or her heirs are entitled to remuneration in the amount of 5 percent of the price of professionally vended resales of original copies of works of the fine arts and manuscripts of literary and musical works. This remuneration should be paid by the vendor and if acting on behalf of a third party, the vendor is jointly responsible for the payment.

2. The vendor is obliged to disclose the identity of the third party referred to in Paragraph 1. The vendor may be released from this obligation by paying the remuneration due.

3. A waiver of the remuneration referred to in Paragraph 1 is invalid, unless it concerns executable claims of creditors.

Article 43

1. If the contract does not specify that the transfer of the economic rights or the granting of a license was without charge, the author is entitled to remuneration.

2. If the contract does not specify the amount of royalty, the amount is determined according to the scope of the rights granted and benefits ensuing from the use of the work.

Article 44

In the event of egregious disproportion between the royalty and the benefits ensuing to the acquirer of the economic rights or to the licensee, the author may demand that the court increase the royalty.

Article 45

The author is entitled to a separate remuneration for the use of his or her work on each of the particular fields of exploitation, unless the contract provides otherwise.

Article 47

If the author’s remuneration depends on the amount of income received from the use of the work, the author has the right to receive information or to inspect records that are essential to determining the amount of remuneration.

Article 48

1. If the author’s remuneration is defined as percentage of the sales price of copies of the work, and if that price is increased, the author is entitled to the agreed percentage of proceeds from the copies sold at the higher price.

2. A unilateral reduction in the sales price of the copies before the expiration of one year after the dissemination of the work has begun, does not affect the amount of remuneration. The parties to the contract may extend that term.

Article 18

1. Economic rights are not subject to garnishment as long they serve the author. This does not apply to executable claims of creditors.

(…)

3. The right to remuneration referred to in Article 20 Paragraphs 2-4, Article 20(1), Article 30 Paragraph 2, and Article 70 Paragraph 3 is not subject to waiver, transfer, or garnishment. This does not apply to executable claims of creditors.

Protection of technological measures and rights management information
Article 77: Clause regarding Computer Programs

The holder of rights may demand that the user of a computer program destroy all technical means in his or her possession (including computer programs) whose single purpose is to facilitate unlawful removal or circumvention of technical protection of the program.

Article 79 Protection of Economic Rights

1. The author may demand that the infringer of his or her economic rights discontinue the infringement and return the profits made, or pay the double, and in the event the infringement was intentional, triple the amount of the suitable compensation as of the time the suit was filed; if the infringer’s actions are intentional, the author may also demand that compensation for the harm sustained be paid.

2. (...)

3. The provision of Paragraph 1 is applied mutatis mutandis with respect to removal or circumvention of technical protection against access, reproduction or dissemination of a work, if these actions are intended to enable unlawful use of the work.

Consequences of copyright infringement
Article 78 Protection of Personal Rights

1. An author, whose personal copyright is threatened by actions of another person or entity may demand termination cessation of that action. In the event an infringement has been committed, the author may demand that the person or entity responsible for the infringement take steps towards elimination of the consequences of the infringement and, in particular, make a public declaration of a suitable form and content. If the infringement is intentional, the court may award the author a suitable pecuniary compensation for the incurred harm, or, upon the author’s demand, oblige the infringer to donate a specified amount of money for a social cause indicated by the author.

2. — 4. ...also successors and organizations for collective administration collective may file a claim in the meaning of paragraph 1...

Article 79 Protection of Economic Rights

1. The author may demand that the infringer of his or her economic rights discontinue the infringement and return the profits made, or pay the double, and in the event the infringement was intentional, triple the amount of the suitable compensation as of the time the suit was filed; if the infringer’s actions are intentional, the author may also demand that compensation for the harm sustained be paid.

2. Irrespective of the claims referred to in Paragraph 1, the rightholder may also demand of the perpetrator of a culpable infringement committed while engaging in a commercial activity in one’s own or on behalf of another person or entity, the payment of an appropriate amount of compensation to the Fund referred to in Article 111. That amount may not be less than double the probable profits gained by the infringer from the infringement.

3. The provision of Paragraph 1 is applied mutatis mutandis with respect to removal or circumvention of technical protection against access, reproduction or dissemination of a work, if these actions are intended to enable unlawful use of the work.

4. The provisions of Paragraphs 1 and 2 are applied mutatis mutandis in case of removal of or changing without authorization any electronic information identifying a work, its author, a subject of copyright of the work, or information concerning conditions for the exploitation of the work, as long as they have been attached to a copy of the work or appear in connection with the dissemination of the work, as well as to culpable dissemination of works unlawfully deprived of such information or with such information unlawfully changed.

Article 80 Injunctions...

1. The court with jurisdiction over an action for infringement of economic rights, located in the territory where the infringing party conducts business activities or where the infringing party’s assets are located, shall rule, even before the proceedings commence, but not later than three days from the time the complaint is filed, on the plaintiff’s motion:

1) to secure evidence, without the necessity of proof that obtaining it later may become infeasible or too difficult,

2) to oblige the infringer of the economic rights to provide the information and documentary evidence, requested by the court, relevant to the claims referred to in Article 79, Paragraph 1,

3) to issue temporary injunction to secure the claims for the infringement of economic rights — even if issuance of temporary injunction results in satisfying the claim — upon being presented with a showing of probability that otherwise the plaintiff would be deprived of the possibility of having his or her claim satisfied.

2. The court may condition its ruling on securing the evidence or claims referred to in Paragraph 1, Item 1 and 3, on submission of appropriate security.

3. The court shall order forfeiture, for the State Treasury, of illegally manufactured copies of works.

4. The court may order forfeiture, for the State Treasury, of devices which are used in illegal production of copies of works or devices which were used in the infringement.

5. At the request of the injured party, the court may award the devices mentioned in Paragraph 4 to the injured party as part of the damages award.

6. It is presumed that the objects referred to in Paragraph 4 belong to the infringer.

7. An appeal from the court’s ruling in matters referred to in Paragraph 1, Item 1-3 shall be considered by the court within seven days.

Art. 11. of the database protection Act: Omission of infringements, elimination of the consequences of the infringement; damages according to the general rules of law; account of profits…

Article 115 Criminal Liability

1.Whoever appropriates the authorship of another or misleads others as to the authorship of the entirety or a part of another’s work or artistic performance shall be liable to a fine, restriction of liberty or imprisonment of up to three years

2. The same penalty applies to anyone who disseminates, without identifying the author by name or pseudonym, the original or derivative version of a work, an artistic performance or who publicly distorts such work, an artistic performance, phonogram, videogram or broadcast.

3. Whoever, for purposes of economic gain, infringes a copyright or neighbouring rights specified in Articles 16, 17, 18, Article 19 Paragraph 1 or 2, Article 20 Paragraphs 1-4, Article 40 Paragraphs 1 and 2, Article 86, Article 94 Paragraph 4, and Article 97, in a manner other than that defined in Paragraph 1 or 2, shall be liable to a fine, restriction of liberty or imprisonment of up to 1 year.

Article 116.

1. Whoever, without authorization or acting contrary to its terms, disseminates a work of another in its original or derivative version, or artistic performance, phonogram, videogram or broadcast, shall be liable to a fine, restriction of liberty or imprisonment of up to 2 years.

2. If the infringer commits an act referred to in Paragraph 1 for purposes of economic gain, he or she shall be liable to imprisonment of up to 3 years.

3. If the infringer turns the offence specified in Paragraph 1 into a regular source of income or a criminal commercial activity specified in Paragraph 1, organizes or directs such activity, he or she shall be liable to imprisonment of from 6 months to 5 years.

4. If the infringer commits an act specified in Paragraph 1 not wilfully he or she shall be liable to a fine, restriction of liberty or imprisonment of up to 1 year.

Article 117.

1. Whoever, without authorisation or acting contrary to its terms, fixes or reproduces a work of another in the original or its derivative form, artistic performance, phonogram, videogram, or broadcast, for the purpose of their dissemination, shall be liable to a fine, restriction of liberty or imprisonment of up to 2 years.

2. If the infringer turns the offence specified in Paragraph 1 into regular source of income or a criminal commercial activity, specified in Paragraph 1, organizes or directs such an activity, he or she shall be liable to imprisonment of up to 3 years.

Article 118

1. Whoever, for purposes of economic gain purchases, helps in its vending, accepts or helps to hide an object which serves as a carrier of a work, artistic performance, phonogram or videogram reproduced, or disseminated without authorization or against its terms, shall be liable for imprisonment of from 3 months to 5 years.

2. If the infringer turns the offence referred to in Paragraph 1 into a regular source of income or criminal commercial activity referred to in Paragraph 1, organizes or directs it, he or she shall be liable to imprisonment of up to 5 years.

3. If, on the basis of attendant circumstances the perpetrator of the offence specified in Paragraph 1 or 2 should and may suppose that the object was acquired by means of a prohibited act, he shall be liable to a fine, restriction of liberty or imprisonment of up to 2 years.

Article 118.1

1. Whoever manufactures objects for illegal removal or circumvention of technical protection against playback, copying or reproducing a work, or such for illegal reception of broadcast programs, directed to a closed group of recipients, who get access to them after paying a fee to the service provider, or circulates such objects is liable to a fine, restriction of liberty or imprisonment of up to 3 years.

2. Whoever is in possession, stores or uses the objects referred to in Paragraph 1 is liable to a fine, restriction of liberty or imprisonment of up to 1 year.

Article 119

Whoever prevents or obstructs the exercise of the right to control the use of a work, an artistic performance, a phonogram or a videogram, or refuses to provide information referred to in Article 47, shall be liable to a fine, restriction of liberty or imprisonment of up to 1 year.

Article 121 Forfeiture

1. In case of a conviction for offences specified in Articles 115, 116, 117, 118, or 118.1 the court shall order the forfeiture of all infringing objects linked to the offence, even if they do not belong to the infringer.

2. In case of a conviction for offences specified in Articles 115, 116, 117, and 118, the court may order the forfeiture of objects used to commit the offence, even if they do not belong to the infringer.

Art. 12 of the Database Protection Act: Liability of a fine for the unlawful extraction of data/ re-utilization of a database or a substantial part with the intention to gain pecuniary advantage 

av) Slovakia

Slovakia

Act No. 383/1997 of 5th December 1997 as changed and amended by Act No. 234/2000 of 20th June 2000

and

Act No. 283/1997 on Collective Administration of Rights of 3rd October 1997 as changed and amended by Act No. 234/2000 of 20th June 2000

Protected Works

Categories of protected works
§ 6 

(1)… 
a) literary work and computer program, 
b) work delivered orally or declaimed, or literary work performed in another way, in particular the speech and the lecture, 
c) theatrical work, in particular dramatic work, dramatico-musical work, pantomimic work and choreographic work as well as any other work created with a view to their being made public or publicly performed, 
d) musical work with or without lyrics, 
e) audiovisual work, in particular cinematographic work, 
f) work of painting and drawing, sketch, illustration, sculpture and other work of visual art, 
g) photographic work, 
h) architectural works, in particular the buildings and works of urban planning, and work of garden and interior architecture and the work of building design, 
i) work of applied art, 
j) cartographic work in analogue or any other form.

(2) Database is also eligible for copyright, irrespective of its form, subject only to their being original in terms of the creative selection or arrangement of its content. 

(…)

§ 10 

(1) A collection is a chronicle, periodical, review, exhibition or any other compilation insofar as its arrangement is the result of the author’s own creative intellectual activity. A work may be included into a collection only with the prior permission of its author. 


§ 11

(1) A new original work created by original creative transformation of another work shall also be eligible for copyright. 

(2) The translation of a work into another language and the adaptation of the work shall likewise be eligible for copyright.

Conditions for protection
§ 6 

(1) The subject matter of copyright is constituted by literary work, scientific work and artistic work that are the result of creative intellectual activity of the author, in particular (…)

(2) (…)

(3) No protection shall extend to:

a) any idea, procedure, system, method, concept, principle, discovery or mere information that has been expressed, described, explained, illustrated or embodied in a work,
b) any text of legislation, or of a decision of administrative and legal nature, public document, official document, mere news of the day and speeches delivered in the course of a public events and the translations thereof; however, the publication of a collection of such speeches or their inclusion into a chronicle requires the consent of the person who delivered them.

§ 15 

(1) Copyright in a work is established as soon as the work is expressed in a form perceivable by the senses, regardless of its form, content, quality, purpose or form of expression. 

(2) The copyright in a work relates to the work as a whole and also to parts thereof. 

Database protection
§ 6 

(1) (…)

(2) Database is also eligible for copyright, irrespective of its form, subject only to their being original in terms of the creative selection or arrangement of its content. 

§ 5 

Definitions of Certain Concepts

(…)

(19) A database is a collection of works, data, information or any other material (such as texts, images, sounds, numbers or facts) that is arranged systematically or by system and which is capable of being individually accessed by electronic or any other means. 

(20) The maker of a database is the physical person or legal entity on initiative, account and responsibility of whose or of which the database was created. 

(…)

Sui Generis Rights in a Database

§ 52a

The maker of a database which shows qualitatively or quantitatively a substantial investment in either the obtaining, verification or presentation of the contents thereof shall have sui generis rights in database, irrespective of the protection of that database or the contents thereof by copyright or by other rights.

Sui Generis Rights of the Maker of Database

§ 52b

(1) The maker of a database shall have the right to authorise any extraction and re-utilisation of all contents of a database or, evaluated qualitatively or quantitatively, of a substantial part thereof. 

(2) The extraction under Subsection 1 shall be the permanent or temporary transfer of all or a substantial part of the contents of a database to another medium by any means or in any form. 

(3) The re-utilisation under Subsection 1 shall be any form of making available all or a substantial part of the contents of a database by the distribution of copies, by renting, by on-line transmission or other form of transmission. 

(4) The lending of a database is neither the extraction under Subsection 2 nor the re-utilisation under Subsection 3. 

(5) The repeated and systematic extraction, re-utilisation of insubstantial parts of the contents of a database and other act of use that is not normal or reasonable and that is prejudicial to legitimate interests of the maker of the database shall be prohibited. 

(6) The rights of the maker of a database shall be transferable.

§ 52c
Rights and Obligations of User of a Database

(1) The maker of a database which is made available in whatever manner may not prohibit a user of a database or of a part thereof the extraction, re-utilisation of qualitatively and quantitatively insubstantial part of the contents thereof, for any purposes whatsoever. 

(2) The user of a database which is made available in whatever manner may not use it otherwise than in normal and reasonable way and without prejudice to the legitimate interests of the maker of a database. 

(3) The user of a database which is made available in whatever manner may not cause prejudice to the author or other person to which belong the rights under this Act in respect of works or other protected subject matter contained in the database.

§ 52d
Limitation of Sui Generis Rights in a Database

(1) The lawful user of a database which is made available in whatever manner may, without the authorisation of the maker thereof, extract, re-utilise a substantial part of its contents 
a) in the case of extraction for private purposes of the contents of a non-electronic database, 
b) in the case of extraction for the purposes of illustration within teaching or scientific research, as long as the source is indicated and as long as the extent of extraction is justified by the non-commercial purpose to be achieved, 
c) in the case of extraction and re-utilisation for the purposes of public security and within the administrative or judicial procedure.

§ 52e
Duration of Sui Generis Rights of the Maker of a Database

(1) The sui generis rights of the maker of a database shall last for 15 years. 

(2) The duration of sui generis rights of the maker of a database shall be calculated from the first day of the year following the year when the making of a database was completed. However, where the database is for the first time made available within this period, the duration of sui generis rights of the maker of a database shall be calculated from the first day of the year following the year in which the database was for the first time made available. 

(3) Any new qualitatively or quantitatively substantial contribution to the database consisting of the addition, deletion or other alteration shall result into the constitution of a new database.

Computer Software
§ 6 

(1) The subject matter of copyright is constituted by literary work, scientific work and artistic work that are the result of creative intellectual activity of the author, in particular 

a) literary work and computer program,

§ 17

(…)

(6) In the case of a computer program created by an employee in the course of his/her duties arising from his/her employment relations or any other similar relations and on instructions of his/her employer, the holder of the right to use the work shall be the employer unless otherwise provided by contract. 

§ 21

(1) (…)

(2) A physical person may not make a copy of a disclosed work for his/her personal purposes without the authorisation of the author in the case ….c) of a computer program, subject to the exceptions provided for in § 26 and § 27, 

§ 26

Reproduction and Modification of a Computer Program

(1) The lawful acquirer of a copy of a computer program may, without the authorisation of the author or other holder of rights, make a copy of that copy of the computer program or of an adaptation or translation thereof, provided that the copying, adaptation or translation is necessary:

a) for the conjunction of the computer program with the computer according to the purpose and extent for which the program has been acquired, including the corrections of errors in the computer program,
b) for archiving and back-up purposes or for the replacement of a lawfully acquired copy of the computer program in the event of the copy of the computer program having been lost, destroyed or damaged. 

(2) The lawful acquirer of a copy of a computer program may, without the authorisation of the author or other holder of rights, observe, study or test the functionality of the program to determine the ideas or principles underlying any part thereof in the course of the downloading, display or transmission, functionality test and storage of the program into computer memory that he/she has been authorised to do.

(3) Any such copy, adaptation or translation shall be destroyed where further use of the copy of the computer program provided for in the subsection 1 ceases to be lawful. 

(4) The right provided for in subsection 1 (b) and subsection 2 may not be withheld by contract. 

(5) There shall be no obligation to pay remuneration to the author in the cases provided for in subsections 1 and 2.

§ 27

Decompilation of Computer Programs

(1) The authorisation of the author or other holder of rights shall not be required for reproduction of the code of a computer program or translation of the form of that code if that is necessary for obtaining the information required to achieve interoperability between independently created computer programs and other computer programs, provided that:

a) the act is performed by the lawful acquirer who is entitled to use the copy of the computer program, 
b) the information necessary to achieve interoperability has not previously been commonly available to the persons entitled to reproduce or translate, 
c) the acts are confined to parts of the original computer program only, and are necessary for the interoperability of the independently created computer programs to be achieved. 

(2) The information obtained by acts provided for in the subsection 1 shall not be used

a) to pursue any aim other then the achievement of interoperability of the independently created computer programs, 
b) so that the information may be passed on to other persons, except where its use is necessary to achieve the interoperability between independently created computer programs, 
c) to facilitate the development or production, and for trade with a computer program that is similar in its expression, 
d) for any activity by means of which the right of author or other holder of rights could be violated. 

(3) The authorisation of the author or other holder of rights for the acts provided for in subsection 1 shall be required where the reproduction of a computer programs would conflict with the fair exploitation of the computer program or otherwise unreasonably interfere with the legitimate interests of the author of the computer program or the other holder of rights in this program. 

(4) Neither reproduction of the machine code of the computer program nor translation of its form may be prevented by contract. 

(5) There shall be no obligation to pay remuneration to the author in the cases provided for in subsection 1.

Scope/Form of Protection

Economic/Exploitation Rights

Right of reproduction
§ 5 
Definitions of Certain Concepts

(…)

(7) Reproduction is the making of one or more copies of a work or of a subject matter of related rights in any form, directly or indirectly, including any permanent or temporary storage in electronic form; the direct reproduction is the making of one or more copies from the original of the work and the indirect reproduction is the making of one or more copies from a copy of the work. 

(…)

§ 16

(…)

(2) The author of the work shall have an exclusive right to authorise any use of the work, including:

a) reproduction of the work, 
b) translation of the work, 
c) adaptation, arrangement or other transformation of the work, 
d) use of all or part of the work for the creation of another work,

(…)

§ 11

(…)

(3) A work may be transformed, translated into another language or adapted only with the permission of its author. The permission of the author for translation into another language shall not be required in the case of the works listed in § 6 Subs. 3 (b).

Right of communication to the public and right of making available
§ 5 
Definitions of Certain Concepts

(…)

(8) Public performance is a performance of any other work, different from audiovisual work, in particular by its recitation, playing, dancing or by any other manner. 

(9) Public display is the showing of the original of the work or of a copy thereof directly or indirectly by means of a slide, television image or by a similar means on a screen; in the case of an audiovisual work the showing of an individual still image non-sequentially. 

(10) Communication to the public is a dissemination by means of wire or without wire by technical equipment or in any other way, of the images or sounds of fixations, of the images or sounds of the work or of a subject matter of related rights, the said images or sounds being perceivable by persons in places where it would not be possible to perceive such images or sounds without such communication. 

(…)

§ 16

(1) (…)

(2) The author of the work shall have an exclusive right to authorise any use of the work, including 

(…)
f) public display of the work or of the copy thereof, 
g) public performance of the work, 
h) broadcasting of the work, 
i) cable retransmission of the work, 
j) communication of the work by any other method. 

(5) The author has the right to remuneration for any use of his/her work; this right may not be waived in advance. The materialisation of the architectural work in the form of the project documentation or territory planning documentation or in the form of realisation of the building, garden, interior or scene shall be considered as being the use of the work. 

(6) The provision of Subs. 2 (e) shall not apply to the architectural works and works of applied art.

Distribution right
§ 16

(1) (…)

(2) The author of the work shall have an exclusive right to authorise any use of the work, including

(…)
e) distribution of the original of the work or of a copy thereof to the public by sale, rental, lending or by any form of transfer of ownership or of possession, 

(…)

(6) The provision of Subs. 2 (e) shall not apply to the architectural works and works of applied art.


§ 20 
The Distribution of the Original of the Work or of a Copy Thereof to the Public After the First Sale

(1) The right of the author or other holder of rights to authorise the distribution of the original of the work or of a copy thereof to the public under the § 16 Subs. 2 (e) shall be exhausted for the territory of the Slovak Republic on the first lawful sale or on any other act of transfer of ownership of the original of the work or of a copy thereof realised on the territory of the Slovak Republic, this in respect of the original of the work and any copies thereof that were subject to said sale or to any other act of transfer of ownership; the right of the author or other holder of rights to authorise the distribution of the original of the work or of a copy thereof to the public by rental and the right of the author or other holder of rights to authorise the distribution of the original of the work or of a copy thereof to the public by the lending shall not be affected thereby. 

(2) The subsection 1 shall not apply to architectural work and work of applied art.

Moral rights

Right of publication
§ 16

Content of Copyright

(1) The author shall have the right to protect his/her authorship and in particular the right (…)

e) to decide on the disclosure of his/her work.

§ 13

(1) The work shall be considered disclosed on the day on which it is first lawfully performed or displayed in public, published or otherwise made known to public. 

(2) The work shall be considered published on the day on which copies of it start to be lawfully distributed to the public.

Recognition of authorship
§ 16
(1) The author shall have the right to protect his/her authorship and in particular the right

a) to sign his/her work by his/her name; his/her name shall be indicated in an appropriate manner on all copies of the work, and in connection with any public use thereof , the manner of the indication being determined by the nature of the use, 
b) to sign his/her work with a pseudonym; his/her pseudonym shall be indicated in an appropriate manner on all copies of the work, and in connection with any public use thereof depending on the nature of this use, 
c) not to sign his/her work, 
(…)

§ 12
(1) An anonymous work is a work made public without any mention of the name of the author; the name of the author my be disclosed only with his/her permission. 

(2) A pseudonymous work is a work made public under a pseudonym; the true name of the author may be disclosed only with his/her permission. 

(3) Until such time as the identity of the author is revealed to the public, the copyright in the work may be claimed by the person who or which has lawfully published it for the first time or, if it was not published, by the person who or which made it public. The revelation of the identity of the author on the public is not required if his/her true name is widely known.

Distortion of the work
§ 16

(1) The author shall have the right to protect his/her authorship and in particular the right

d) to the inviolability of his/her work, and in particular to protection against interference with the work or against any derogatory use thereof that would be detrimental to his/her honour or reputation, 

(3) The author has the right to make corrections in the proofs of his/her work. In the case of works of architecture, supervision of author of the construction of the building shall be equivalent to checking the proofs.

Duration of Protection
§ 18

(1) The copyright shall last throughout the lifetime of author and 70 years after his/her death. 

(2) In the case of a work of joint authorship or composite work created for use in that form, the copyright shall last throughout the lifetime of the last surviving author and 70 years after his/her death. 

(3) In the case of a collective work, the copyright shall last 70 years from the time at which the work was first time lawfully presented on public. In a case the work has been signed by the names of authors who created the work the copyright shall last throughout the life of the last of the authors and 70 years after his/her death. 

(4) In the case of an audiovisual work the copyright shall last throughout the lifetime of the co-authors and 70 years after the death of the last one of them. 

(5) In the case of a work disclosed under a pseudonym or an anonymous work the copyright shall last 70 years after the first publication of the work; however, when there is no doubt as to the identity of the author, it shall last 70 years after his/her death. 

(6) In the case the time when the work was made available to the public determines the duration of copyright in work published in volumes, parts, instalments or episodes, the duration of copyright shall run for each such volume, part, instalment or episode separately from the from the moment when the item was made public. 

(7) In the case of a database the copyright shall last 70 years from the time at which it was made. 

(8) In the case of work for which the duration of copyright is not calculated from the death of the author and which has not been lawfully made available to the public within 70 years from its creation, the protection shall terminate.

§ 19

The duration of copyright shall be calculated from the first day of the year following the event which gives rise thereto. 

Exceptions and limitations

Educational and scientific purposes
§ 22
Quotation from the Work

A short part of a disclosed work may be used in the form of a quotation in another work without the authorisation of the author, provided that the reproduction constitutes fair use and its extent does not exceed that justified by the purpose of the quotation. The quotation shall be accompanied by a mention of the source and the name of author if a disclosed work features them. There shall be no obligation to pay remuneration to the author for such use.

§ 23
Reproduction for Teaching Purposes

(1) The authorisation of the author shall not be required for 

a) reproduction of a short excerpt from a work that has been disclosed and set down in writing or fixed in the form of sound or visual recording, provided that such reproduction constitutes fair use and its extent does not exceed that justified by the teaching purpose, 
b) reproduction by means of reprographic apparatus of an disclosed article or other short work or short extract with or without illustrations which are made public, if done for teaching purposes in education establishments, 

(2) The name of the author or his/her pseudonym shall be mentioned on any copy produced under the subsection 1. 

(3) There shall be no obligation to pay remuneration to the author in the cases provided for in subsection 1.

§ 25

Use of Work for Information Purposes

(1) The authorisation of the author is not required in the following cases if the source and the name of author or the pseudonym thereof are mentioned:

a) reproduction of an article disclosed in a newspaper or other information medium on current economic, political or religious events or topics, broadcasting or rebroadcasting, cable retransmission or other communication of such subject matter; this shall not apply where the author of the work or other holder of rights in the work has reserved the right to authorise any reproduction, broadcasting, rebroadcasting and cable retransmission or other communication thereof, 
b) reproduction, broadcasting, rebroadcasting, cable retransmission or other communication of short excerpts from works perceivable in the course of current events being the subject of the news reporting, 
c) reproduction of a lecture, speech or other work of similar nature delivered in public. 

(2) There shall be no obligation to pay remuneration to the author in the cases provided for in subsection 1.

§ 21

Reproduction of Work for Personal Purposes

(1) A physical person may make a copy of a disclosed work for his/her personal purposes without the authorisation of author thereof. The said physical person is not obliged to pay remuneration to the author for such reproduction. 

(2) A physical person may not make a copy of a disclosed work for his/her personal purposes without the authorisation of the author in the case 

a) of an architectural work in the form of project documentation of a building or other structure, 
b) of a copy of an entire literary work, cartographic work or musical work in written form, or of a substantial part thereof by means of reprographic equipment, 
c) of a computer program, subject to the exceptions provided for in § 26 and § 27, 
d) of a work the reproduction of which would conflict with the fair exploitation of the work or otherwise interfere with the interests of the author of the work or other holder of rights therein.

§ 24

Reprographic Reproduction by Libraries or Archives

(1) A library or archive may, by means of reprographic apparatus and without the authorisation of the author, make 
a) a copy of a disclosed article or other short work or short extract with or without illustrations, if the purpose of that act of reproduction is to satisfy the request of a physical person who will use that copy for the purpose of education or research…

Scope of exceptions
§ 28a

Disposal of the work provided for in § 21 to 28 may not conflict with a normal exploitation of the work and may not unreasonably prejudice the legitimate interests of the author.

Libraries and archives
§ 24

Reprographic Reproduction by Libraries or Archives

(1) A library or archive may, by means of reprographic apparatus and without the authorisation of the author, make 

a) a copy of a disclosed article or other short work or short extract with or without illustrations, if the purpose of that act of reproduction is to satisfy the request of a physical person who will use that copy for the purpose of education or research, 
b) a copy of any disclosed work, if the purpose of that act of reproduction is replacement, archiving or preservation for the cases of the loss or destruction or damage, or where the permanent collection is being constituted. 

(2) There shall be no obligation to pay remuneration to the author in the cases provided for in subsection 1. 

Acknowledgement of source
§ 22

Quotation from the Work

… The quotation shall be accompanied by a mention of the source and the name of author if a disclosed work features them …

§ 23

Reproduction for Teaching Purposes

(1)

(2) The name of the author or his/her pseudonym shall be mentioned on any copy produced under the subsection 1. 

§ 25

Use of Work for Information Purposes

(1) The authorisation of the author is not required in the following cases if the source and the name of author or the pseudonym thereof are mentioned: …

Private use
§ 21

Reproduction of Work for Personal Purposes

(1) A physical person may make a copy of a disclosed work for his/her personal purposes without the authorisation of author thereof. The said physical person is not obliged to pay remuneration to the author for such reproduction. 

(2) A physical person may not make a copy of a disclosed work for his/her personal purposes without the authorisation of the author in the case 

a) of an architectural work in the form of project documentation of a building or other structure, 
b) of a copy of an entire literary work, cartographic work or musical work in written form, or of a substantial part thereof by means of reprographic equipment, 
c) of a computer program, subject to the exceptions provided for in § 26 and § 27, 
d) of a work the reproduction of which would conflict with the fair exploitation of the work or otherwise interfere with the interests of the author of the work or other holder of rights therein. 

How to acquire rights if necessary?

Right-holder

Authorship
§ 17

(1) The author shall be the original holder of the right to use the work. 

(…)

§ 10

(…)

(2) The copyright in a collection as a whole shall belong to the person who arranged it; this shall be without prejudice to the rights of the authors of the works included in the collection. 

§ 30

Inheritance of Copyright

(1) Copyright shall pass on to author’s heirs. The provisions of this Act concerning the author shall then apply to his/her heirs except where the nature thereof implies otherwise. 

(2) Where a co-author has no heirs, his/her share shall accrue to the other co-authors.

§ 40

Work in the Public Domain

(1) If the author has no heirs or his/her heirs refuse to accept their inheritance, his/her work shall pass into the public domain, subject to the exception provided for in § 30 Subs. 2, even before expiry of the term provided for in § 18. 

(2) If the duration of copyright expires or if the work passes into the public domain for another reason, the user is not obliged to apply for a licence to use the work or to pay remuneration to the author. However, a work in the public domain may only be used in a manner that befits its value and its author, if he/she is known, shall be mentioned. Compliance with this prerequisite shall be ensured by the authors’ unions and legal entities licensed to perform collective administration in a particular area of creative activity.

§ 41

(1) Any person who first discloses or communicates to the public a previously unpublished work after the expiry of the duration of copyright shall have the copyright provided for in § 16 Subs. 2 and 5. 

(2) The right provided for in the subsection 1 shall last for 25 years from publication or communication to the public.

§ 42

The physical person whose name is indicated on a work in the usual manner as being that of the author shall, in the absence of proof to the contrary, be presumed to be the author of the work. This provision shall be applicable also if a pseudonym is indicated on the work, if there are no doubts as to the identity of the author. 

Joint authors/ compound works/ authors in employment
§ 17

(1)

(2) In the case of a work of joint authorship, all the authors shall be original holders of the right to use the work. 

(3) In the case of a collective work, the physical person or legal entity under the direction of which the work has been created and which has initiated the creation of the work, has directed or facilitated the creation of the work and which took the obligation to prepare the work for publication and to publish the work shall be the original holder of the right to use the work. 

(4) In the case of respect of a collection, the original holder of the right to use the work shall be the author who arranged it, without prejudice to the rights of authors of the works included into the collection. 

(5) In the case of a work created by an employee in the course of his/her duties and on instructions of the employer, the original holder of the right to use the work shall be, unless otherwise provided by, the author; however, the right to use the work shall be deemed transferred to the employer to the extent necessary for his/her/its customary activities. 

(6) In the case of a computer program created by an employee in the course of his/her duties arising from his/her employment relations or any other similar relations and on instructions of his/her employer, the holder of the right to use the work shall be the employer unless otherwise provided by contract. 

(7)

§ 7

A work of joint authorship is a work that has been created by creative intellectual activity of two or more authors as a single work, the rights in which belong jointly and inseparably to all the authors.

§ 8

A composite work is a work that has been created by combining several single works for an agreed purpose with the permission of their authors. A composite work is disposed of by all the authors jointly. The rights of the authors to dispose of works so combined in any manner other than disposal of the whole composite work shall be without prejudice thereto. In the case of performance of a musical work with lyrics, this shall require the permission of author of the musical part only.

§ 9

(1) A collective work is a work that has been created by the joint activity of two authors or more authors who have agreed on the use of their own creative intellectual activity for the creation thereof under the direction of the physical person who, or legal entity which, 

a) has initiated the creation of the work, 
b) has directed or facilitated the creation of the work, 
c) took the obligation to prepare the work for publication and to publish the work. 

(2) A collective work may be disseminated under the name of physical person or legal entity mentioned in subsection 1.

Collecting Societies
§ 53

(1) The rights under this Act may also be administered collectively. 

(2) The collective administration of rights provided for in this Act shall be performed by organisations authorised to perform that activity under the relevant legislation (Act No. 283/1997). 

Contract Law/Licenses

Transfer of rights
§ 16

(…)

(4) The rights of author under the subsections 1 and 3 (see ‘moral rights’) are untransferable and unlimited in time. 

(5) The author has the right to remuneration for any use of his/her work; this right may not be waived in advance. (…)

(…)

(7) The rights of author may not be restricted or excluded by contract.

§ 29

Transfer of Copyright

(1) The author may transfer only the right to use the work. 

(2) The acquirer may transfer the right acquired to another person only with the permission of the author. 

(3) If a legal entity or a physical person to which or whom the right to use the work has been transferred ceases to exist or dies without a successor in title, the author shall recover the right to decide on the further use of the work.

§ 31

Transfer of the Original of the Work or of a Copy Thereof

(1) Any person who acquires the original of the work or a copy thereof does not thereby acquire any right to use the work, unless otherwise agreed by contract. 

(2) The author who has transferred the original of his/her work consideration may demand a reasonable settlement from any lawful acquirer who has secured a large material benefit from further transfer of ownership; that right may not be waived in advance.

§ 32

Contracts for the Dissemination of Work 

(1) The author may licence a physical person or legal entity, against remuneration, to disseminate his/her work under a contract for the dissemination of the work; the conditions governing the dissemination of the work may also be written into general contracts. 

(2) The contract for the dissemination of a work shall typically be a publishing contract, a contract for the public performance of the work, a contract for the distribution of the work by lending or rental of a copy thereof, a contract for the distribution of a copy of a sound recording of the work or an audiovisual recording of the work, and a contract for the broadcasting of the work by radio or television. 

(3) The contract for the dissemination of a work shall comprise the method and extent of the dissemination of the work, the period for such dissemination, the remuneration payable to the author, the author’s co-operation, the term for which the contract is concluded and the lawfully authorised user’s undertaking that dissemination will take place at his/her/its expense. 

(4) In the case of general contracts for the use of protected subject matter 6a) by cable retransmission, concluded between users and organisations for the collective administration of the rights of authors, performing artists and producers of phonograms and audiovisual fixations authorised for this particular area and field under the relevant legislation, the total remuneration shall be not less than 10 % of all income earned by users in connection with the dissemination of protected subject matter in that way. 

(5) The total remuneration provided for in subsection 4 itemised as per one cable network connected household per calendar year, shall not be less for any individual user, than one half of the average remuneration itemised in said way and paid by cable network operators in the Slovak Republic during the previous calendar year. 

(6) In the case of general contracts for the use of protected subject matter by radio broadcasting and television broadcasting, the remuneration shall belong to the authors of musical works and shall be no less than a proportional share from the one tenth of all income of the broadcaster arising from the creation and broadcasting of the programs.8) 

(7) The proportional share provided for in subsection 6 shall be calculated as the ratio of time span of the musical works to the total broadcasting time. 

(8) Contract for the dissemination of work shall be concluded in writing, otherwise it is null and void.

§ 33

(1) The author is obliged to submit his/her work to the authorised user in due time and in such a condition as to allow it to be disseminated in the agreed manner. 

(2) The authorised user may withdraw from the contract if the author has failed, without a legitimate reason, to submit the work to him/her/it in due form, even within an additional period granted him/her by the user; the additional period need not be granted if the contract or the nature of the subject matter indicates that the user has no interest in a delayed performance. In the latter case the authorised user may demand the return of whatever he/she/it has already performed to the author. 

(3) The author may withdraw from the contract and demand the return of his/her work if dissemination has not occurred within the term agreed upon in the contract; this shall be without prejudice to the entitlement to the amount of remuneration agreed upon in the contract.

Publishing Contract

§ 34

(1) Under a publishing contract the author licenses the publisher to publish a literary work, dramatico-musical work or musical work, work of visual art, photographic or cartographic work, and the publisher undertakes to publish the work at his/her/its own expense, arrange for its dissemination and pay the remuneration to the author.

(2) The author may not, for as long as the relations established by the publishing contract last, license another publisher to publish his/her work without the consent of the publisher already licensed, except in the case of publication of his/her collected works or a publication of his/her work in a periodical. 

(4) Where the work is out of print before the term for which the contract has been concluded expires, the author may demand another edition of his/her work of the publisher, even if no further edition has been agreed upon. If no contract for a new edition of the work is concluded within six months, the author shall be free to negotiate a contract with another publisher.

§ 35

(1) The author shall have the right to correct the proofs of his/her work. 

(2) The author may withdraw from the contract and demand the return of his/her work if he has not been given the possibility of making corrections to the proofs of his/her work or if the work has been used in a manner that detracts from its value; this shall be without prejudice to his/her entitlement to remuneration in the amount agreed upon in the contract.

§ 36

Contract for the Public Performance of a Work

Under a contract for the public performance of a work the author licenses the performance of the dramatic work or musical work and the other party to the contract undertakes to perform the work at his/her/its own expense and pay the agreed remuneration to the author.

§ 37

Contract for the Distribution of Work by the Lending or Rental of Copies of Work

(1) Under a contract for the distribution of a work by the lending of copies of work the author licenses the lender to transfer copies of the work to other persons for their use without payment and for a period specified in the contract. The lender undertakes to act at his/her/its own expense. 

(2) Under a contract for the distribution of a work by rental of copies of work the author licenses the lessor to transfer copies of the work to other persons for their use against payment and for term specified in the contract. The lessor undertakes to act at his/her/its own expense and pay the remuneration to author.

§ 38

Contract for the Creation of a Work

(1) Under a contract for the creation of a work the author undertakes to create a work for his/her client against remuneration, and licenses that client to use the work for the purpose specified in the contract. 

(2) The author is obliged to create the work himself and within the term specified. Unless otherwise agreed, the author shall become entitled to the agreed remuneration on submission of his/her work. 

(3) Where the work has defects that prevent it from being used for the purpose agreed upon in the contract, the client may withdraw from the contract. Where the defects are removable, the client may withdraw from the contract only if the author has failed to remove them within a reasonable period, allowed him/her by the client for this purpose. 

(4) The provision of § 33 Subs. 2 shall apply mutatis mutandis to contract for the creation of work.

§ 39

Contract for Other Use of Work

(1) The provisions of § 32 Subs. 3 and § 33 shall apply mutatis mutandis to the contracts for other use of work. 

(2) In the case of use of a musical work by production and distribution of sound and audiovisual carriers on which the work has been fixed, the amount of the author’s remuneration shall be determined by agreement between the user and the author in the form of a share from sale price of said carriers. The remuneration for all authors of musical works shall not be less than 10 % of the price of the carriers. 

Remuneration Schemes/ compensation
§ 16

(…)

(5) The author has the right to remuneration for any use of his/her work; this right may not be waived in advance. The materialisation of the architectural work in the form of the project documentation or territory planning documentation or in the form of realisation of the building, garden, interior or scene shall be considered as being the use of the work.

§ 21

(1) A physical person may make a copy of a disclosed work for his/her personal purposes without the authorisation of author thereof. The said physical person is not obliged to pay remuneration to the author for such reproduction. 

(2)

(3) The authors or other holders of rights are entitled to compensatory remuneration for the reproduction of the work embodied in a phonogram or audiovisual fixation. 

(4) The authors of the works that can, on account of their nature, be reproduced by printing or copying, or by transfer onto another medium with the aid of reprographic or other technical apparatus, shall have the right to compensatory remuneration. 

(5) Compensatory remuneration shall be paid to the author or other rightholders trough the collective administration organisation by

a) the manufacturer or importer of blank recording material (‘the carrier’ hereinafter) generally used for reproduction of the work for personal purposes as provided in the subsection 3; in amount of 6 % from the sale price of the carrier, 
b) the manufacturer or importer of a equipment capable of reproducing the phonograms or audiovisual fixations (‘the equipment’ hereinafter); in amount of 3 % from the sale price of the said equipment, 
c) the manufacturer or importer of a reprographic device or other technical apparatus capable of reproducing the work (‘the apparatus’ hereinafter); in amount of 3 % from the sale price of the said apparatus, 
d) the physical person who, or legal entity which, provides the reproduction services against the payment; in amount of 3 % from the total incomes due to said services, 
e) the vendor of the carrier, device or apparatus instead of persons liable under (a) to (c), shall the vendor fail to provide the data necessary for the identification of the importer of manufacturer upon the written request from the collective administration organisation 2a) ; in amounts as provided for in (a) to (c). 

(6) Compensatory remuneration shall not be payable where the carrier, device or apparatus mentioned in subsection 5 (a) to (c), is exported for further sale; compensatory remuneration shall not be payable also where the carrier is imported for the personal purposes of the importer. 

(7) Persons mentioned in subsection 5 are obliged to pay compensatory remuneration in prescribed amounts to respective collective administration organisation quarterly, however, not later then at the end of following month. 

(8) Persons mentioned in subsection 5 are obliged to present to respective collective administration organisation the information on the type and number of the imported carriers, devices and apparatuses and information on the sale prices thereof. In the case these duties are not fulfilled even in the additional term, specified by the respective collective administration organisation, the rate of the compensatory remuneration is doubled.

§ 22

Quotation from the Work

... There shall be no obligation to pay remuneration to the author for such use.

§ 23

Reproduction for Teaching Purposes

(…)

(3) There shall be no obligation to pay remuneration to the author in the cases provided for in subsection 1.

§ 24

Reprographic Reproduction by Libraries or Archives

(2) There shall be no obligation to pay remuneration to the author in the cases provided for in subsection 1.

§ 25

Use of Work for Information Purposes

(2) There shall be no obligation to pay remuneration to the author in the cases provided for in subsection 1.

§ 26

Reproduction and Modification of a Computer Program

(5) There shall be no obligation to pay remuneration to the author in the cases provided for in subsections 1 and 2.

§ 27

Decompilation of Computer Programs

(5) There shall be no obligation to pay remuneration to the author in the cases provided for in subsection 1.

Protection of technological measures and rights management information
§ 5 

Definitions of Certain Concepts

(…)

(22) The Rights Management Information is data which identify the work, the author of the work, the holder of any right in the work, information about the terms and conditions of use of the work and any numbers or codes that represent such information, when any of these information items is attached to a copy of a work or appears in connection with the communication of a work to the public. 

(…)

§ 44 

(…) see below

(3) The author may make the same claims of imperilment or violation of his/ her rights against persons who import, manufacture or operate equipment designed exclusively or partly for removal, disablement or inhibition of the operation of effective technological measures that are used by author in connection with the exercise of his/her rights under this Act, or that restrict acts of use of the work, which are not authorised by him/her or permitted by this Act. 

(4) The author may make the same claims of imperilment or violation of his/ her rights against persons, who induce, enable, facilitate or conceal the violation of his/her rights under this Act by performing any of the following acts 
a) removal or alteration of any electronic rights management information without authority, 
b) distribution, importation for distribution, broadcasting, communication to the public of works or copies of works, without authority, knowing that electronic rights management information has been removed or altered without the authorisation of the author. 

Consequences of copyright infringement
§ 44 

(1) An author whose copyright has been violated may demand in particular that further violation be prohibited, that the consequences of the violation be removed and that he/she be given an appropriate compensation. Where considerable prejudice of a non-material character has resulted from the violation of his/her copyright, the author has the right to monetary compensation provided that other form of compensation appears insufficient; the amount of the monetary compensation shall be determined by the court, which shall in particular take the extent of the prejudice sustained and also the circumstances of the violation into consideration. 

(2) The provisions of the Civil Code shall apply to the author’s claim for compensation for damages sustained on account of the violation. 

(…)

(5) An author, whose copyright has been violated, may demand that all the copies of his/her works unlawfully manufactured, distributed or intended for distribution that are being in the possession of the person who violated his/her rights, be destructed; he may also demand that all the equipment said person used, or could use, for the unlawful reproduction of his/her work, be destructed. This destruction shall be realised on the expense of the person, who violated the rights of the author. The author has right to obtain information on the origin and distribution network of illegally manufactured copies, which were or are being possessed by the person, who violated his rights. 

aw) Slovenia

Slovenia

Copyright Act as amended 2001

Protected Works

Categories of protected works
Article 5.

(1) Copyright works are individual intellectual creations in the domain of literature, science, and art, which are expressed in any mode, unless otherwise provided by this Act.

(2) As copyright works are considered in particular:

1. spoken works such as speeches, sermons, and lectures;

2. written works such as belletristic works, articles, manuals, studies, and computer programs;

3. musical works with or without words;

4. theatrical or theatrico-musical works, and works of puppetry;

5. choreographic works and works of pantomime;

6. photographic works and works produced by a process similar to photography;

7. audiovisual works;

8. works of fine art such as paintings, graphic works, and sculptures;

9. works of architecture such as sketches, plans, and built structures in the field of architecture, urban planning, and landscape architecture;

10. works of applied art and industrial design;

11. cartographic works;

12. presentations of a scientific, educational or technical nature (technical drawings, plans, sketches, tables, expert opinions, three-dimensional representations, and other works of similar nature).

Article 6. Also elements of a copyright work are protected:

(1) Draft, component parts and the title of a work, which are in itself individual intellectual creations, shall enjoy the same protection as the work itself.

(2) Regardless of the foregoing paragraph, it is not permitted to use for a title of a work such title as has already been used for the same kind of work, if such title creates or is likely to create confusion as to the source of the work.

Article 7. Transformations of copyright works

(1) Translations, adaptations, arrangements, changes and other transformations of a pre-existing work or of other material, which are individual intellectual creations, shall be deemed independent works.

Article 8.

(1) Collections of works or of other material, such as encyclopaedias, anthologies, databases, collections of documents, etc, which, by virtue of selection, co-ordination or arrangement of their contents, are individual intellectual creations, shall be deemed independent works.

(2) Rights of authors of pre-existing works shall not be infringed by the inclusion of such works in a collection; by the inclusion in a collection, pre-existing material does not become a protected work.

(3) Databases as mentioned in Paragraph (1) of this Article are collections of independent works, data or other materials in any form, arranged in a systematic or methodical way and individually accessible by electronic or other means.

(4) Protection under this Article shall not apply to computer programs used in the making or operation of electronic databases.

Non-protected creations

Article 9.

(1) Copyright protection shall not be afforded to:

1. ideas, principles, discoveries;

2. official legislative, administrative and judicial texts;

3. folk literary and artistic creations.

(2) Translations of texts mentioned under item 2 of the foregoing paragraph shall enjoy copyright protection, unless they are published as official texts.

Conditions for protection
Article 5.

(1) Copyright works are individual intellectual creations (…)

Database protection
Article 8.

(1) Collections of works or of other material, such as encyclopaedias, anthologies, databases, collections of documents, etc, which, by virtue of selection, co-ordination or arrangement of their contents, are individual intellectual creations, shall be deemed independent works.

(3) Databases as mentioned in Paragraph (1) of this Article are collections of independent works, data or other materials in any form, arranged in a systematic or methodical way and individually accessible by electronic or other means.

Article 53.a Databases

(1) A lawful user of a disclosed database or of a copy thereof may freely reproduce or alter that database, if this is necessary for the purposes of access to its contents and the normal use of that contents. Where the user is authorized only to a part of the database, this provision shall apply only to that part.

(2) Any contractual provision contrary to the preceding paragraph shall be null and void.

Article 141. a

(1) A database shall mean a collection of independent works, data or other materials in any form, arranged in a systematic or methodical way and individually accessible by electronic or other means, whereby either the obtaining, verification or presentation of its contents demands a qualitatively or quantitatively substantial investment.

(2) The protection of a database or its contents shall apply irrespective of their protection by copyright or by other rights. The inclusion of a material into a database and its use shall be without prejudice to rights existing in respect of that material.

Article 141.b Scope of protection

(1) Protection of a database under this Section shall apply to:

1. the whole contents of a database,

2. every qualitatively or quantitatively substantial part of its contents,

3. qualitatively or quantitatively insubstantial parts of its contents, when they are used repeatedly and systematically, which conflicts with a normal exploitation of that database or which unreasonably prejudice the legitimate interests of the maker of the database.

(2) Protection under this Section shall not apply to computer programs used in the making or operation of

electronic databases.

Article 141.c Rights of the maker of databases

The maker of a database shall have the exclusive right:

1. to reproduce his database,
2. to distribute copies of his database,
3. to rent copies of his database,
4. to make available to the public his database,
5. to other forms of communication to the public of his database.

Article 141. d Rights and obligations of lawful users

(1) A lawful user of a disclosed database or a copy thereof shall free to use qualitatively or quantitatively insubstantial parts of its contents for any purposes whatsoever. Where the user is authorized to use only a part of the database, this Article shall apply only to that part.

(2) A lawful user of a disclosed database or a copy thereof may not perform acts which conflict with a normal exploitation of that database or which unreasonably prejudice the legitimate interests of the maker of the database.

(3) A lawful user of a disclosed database or a copy thereof may not cause prejudice to the copyright or related rights in respect of the works or subject matter contained in that database.

(4) Any contractual provision contrary to this Article shall be null and void.

Article 141.e Employment and contracts for hire

Where a database is made by an employee in the execution of his duties or following the instructions given by his employer, or where it is made by a person under a contract for hire, it shall be deemed that the exclusive

Rights to such database are exclusively and without limitations assigned to the employer or to the ordering party, unless otherwise provided by contract.

Article 141.f Term of protection

(1) The rights of a maker of databases shall last for 15 years after the completion of the making of the database. If the database is lawfully disclosed within this period, the rights shall last 15 years from such first disclosure.

(2) Any qualitatively or quantitatively substantial change to the contents of a database, which results in a qualitatively or quantitatively substantial new investment, shall qualify the database resulting from that investment for a new term of protection. A substantial change of contents includes also the accumulation of successive additions, deletions or alterations of the database.
Article 50 Limitation of Article 50 (Private and other internal reproduction) does not apply to databases

(…)

(2) Reproduction according to the foregoing paragraph is not permitted with respect to written works to the extent of the whole book, with respect to graphic editions of musical works, databases, computer programs, and in the form of building of architectural structures, unless otherwise provided by this Act or by contract.

Computer Software
Article 5.

(1) (…)

(2) As copyright works are considered in particular:

1. spoken works such as speeches, sermons, and lectures;

2. written works such as belletristic works, articles, manuals, studies, and computer programs;

(…)

Article 8.

(1) Collections of works or of other material, such as encyclopaedias, anthologies, databases, collections of documents, etc, which, by virtue of selection, co-ordination or arrangement of their contents, are individual intellectual creations, shall be deemed independent works.

(…)

(4) Protection under this Article shall not apply to computer programs used in the making or operation of electronic databases.

Computer Programs

Article 111. Definition

(1) Computer programs, within the meaning of this Act, are programs expressed in any form, including preparatory design materials for their creation.

(2) Ideas and principles, which underlie any element of a computer program, including those which underlie its interfaces, are not protected.

(3) Computer programs shall be protected if they are individual works, in the sense that they are their author’s own intellectual creations.

Article 112. Employment and works made for hire

Where a computer program is created by an employee in the execution of his duties or following the instructions given by his employer, or where it is created by an author under a contract for a work made for hire, it shall be deemed that the economic rights and other rights of the author to such program are assigned to the employer or person ordering the work, exclusively and without limitations, unless otherwise provided by contract.

Article 113. Rights of the author

(1) Unless otherwise provided in Articles 114 and 115 of this Act, the author of a computer program shall have the exclusive right, in particular:

1. to make permanent or temporary reproductions of a computer program by any means and in any form, in part or in whole. Insofar as loading, displaying, running, transmission or storage of the computer program necessitate its reproduction, the author’s permission shall be necessary for such acts;
2. to make translations, adaptations, arrangements and any other alterations of a computer program and the reproduction of the results thereof, without prejudice to the rights of the person who alters the program;

3. to distribute the original of the computer program or copies thereof in any form, including its rental.

(2) The author may assign the rights mentioned in the foregoing paragraph to third persons also with a license agreement.

Article 114. Limitations of the scope of author’s rights

(1) Unless otherwise provided by contract, the acts referred to under items 1 an 2 of the foregoing Article, including error corrections, may be done by the lawful acquirer of the program without the authorisation of the author, if they are necessary for the use of the computer program in accordance with its intended purpose.

(2) A person having the right to use a computer program may, without the authorisation by the author, make a maximum of two back-up copies of it, if that is necessary for its use.

(3) A person having the right to use a copy of a computer program shall be entitled, without the authorization by the author, to observe, study or test the functioning of a program in order to determine the ideas and principles that underlie any element of the program, if he does so while performing any of the acts of loading, displaying, running, transmitting or storing the program which he is entitled to do.

(4) Provisions of this Act, relating to the right of withdrawal (Article 20), and to the private or other personal use (Articles 37 to 39, and Article 50), do not apply to computer programs. Computer programs may not be lent publicly (Article 36), unless otherwise provided by a contract between the author and the user.

(5) Contractual stipulations contrary to the provisions of paragraphs (2) and (3) of this Article, shall be null and void.

Article 115. Decompilation

(1) Reproduction of the code and translation of its form, within the meaning of items 1 and 2 of Article 113 of this Act, shall not require the authorization of the author, where such reproduction or translation is indispensable to obtain the information necessary to achieve the interoperability of an independently created computer program with other programs, or with hardware, provided that the following conditions are met:

1. that these acts are performed by the licensee or by another authorized user, or on their behalf, by a person authorized to do so;

2. that the information necessary to achieve interoperability has not been previously readily available to the

persons referred to in foregoing item;

3. that these acts are confined only to those parts of the pre-existing program which are necessary to achieve interoperability.

(2) The information obtained through the application of the foregoing paragraph may not be:

1. used for goals other than to achieve the interoperability of the

independently created computer program;

2. given to others, except when necessary for the interoperability of the independently created computer program;

3. used for the development, production or marketing of another computer program substantially similar in sit expression, or for any other act that infringes copyright.

(3) The provisions of this Article may not be interpreted in such way as to allow its application to be used in a manner that unreasonably prejudices legitimate interests of the author or conflicts with a normal use of the computer program.

(4) Contractual stipulations contrary to the provision of this Article shall be null and void.

Article 116. Special measures of protection

As infringements of copyright in a computer program shall be deemed the following acts of a person:

1. any distribution of a copy of a computer program, knowing or having reason to believe, that it is an infringing copy; or

2. the possession, for commercial purposes, of a copy of a computer program, knowing or having reason to believe, that it is an infringing copy.

Scope/Form of Protection

Economic/Exploitation Rights

Right of reproduction
Article 23. Right of reproduction

(1) The reproduction right is the exclusive right to fix the work in a material medium or in another copy directly or indirectly, temporarily or permanently, by any means and in any form, in whole or in part.

(2) The work is reproduced in particular by graphic reproduction, three-dimensional reproduction, building or carrying out of an architectural structure, photographic reproduction, sound or visual fixation, and by saving in electronic form.

Right of communication to the public and right of making available
Article 26. Right of public performance

The right of public performance includes the exclusive rights:

1. to recite a literary work in public by live delivery (right of public recitation);

2. to communicate a musical work to the public by live performance (right of public musical performance);

3. to communicate a work to the public by performing it on a stage (right of public stage presentation).

Article 27. Right of public transmission

The right of public transmission is the exclusive right to relay recitations, performances, or presentations of a Work by a loudspeaker, screen or similar device beyond the original place or location.

Article 28. Right of public communication by means of Phonograms or videograms

The right of public communication by means of phonograms and videograms is the exclusive right to Communicate to the public the recitations, performances or stage presentations of a work, which are fixed in a Phonogram or videogram.

Article 29. Right of public presentation

The right of public presentation is the exclusive right to communicate to the public, by technical means, an Audiovisual work, a photographic work, a work of fine art, a work of architecture, urban planning, applied art, industrial design, and cartography, or a presentations of scientific or technical nature.

Article 30. Right of broadcasting

(1) The right of broadcasting is the exclusive right to communicate a work to the public by radio or television program signals, intended to the public, either by wireless means (including satellite), or by wire (including cable or microwave system).

(2) Communication to the public by satellite, within the meaning of the foregoing paragraph, exists when under the control and responsibility of a broadcasting organization program-carrying signals intended for the public are sent in an uninterrupted chain of communication to a satellite and down to the Earth.

(3) If the program-carrying signals are encrypted, communication to the public by satellite shall be deemed to have occurred, within the meaning of the foregoing paragraph, on condition that the means for decrypting are provided to the public by the broadcasting organization, or with its consent.

Article 31. Right of rebroadcasting

The right of rebroadcasting is the exclusive right to a simultaneous, unaltered, and unabridged communication to the public of a broadcast of a work:

1. when made by a broadcasting organization other than the initial one; or

2. when transmission is by cable or microwave system, and involves more than 100 cable connections, or if the work was initially broadcast from another state (cable retransmission).

Article 32.a Right of making available

The right of making available is the exclusive right that a work, by wire or wireless means, is made Available to the public in such a way that members of the public may access it from a place and at a time Individually chosen by them or that a work is transmitted to a member of the public based on an offer, intended for the public.

Article 32. Right of secondary broadcasting

The right of secondary broadcasting is the exclusive right to communicate a broadcast work to the public by a Loudspeaker, screen or similar device.

Distribution right
Article 24. Right of distribution

(1) The right of distribution is the exclusive right to put into circulation the original or copies of the work by sale or other form of transfer of ownership, or to offer the same to the public with such intent.

(2) The right of distribution includes also the exclusive right to import copies of the work to a country with the intent of their further distribution, regardless whether such copies were legally made or not.

Article 25. Rental right

(1) The rental right is the exclusive right of making available for use the original or copies of a work, for a limited period of time, and for direct or indirect economic advantage.

(2) The foregoing paragraph shall not apply to the use of:

1. architectural structures;
2. originals or copies of works of applied art and industrial design;
3.originals or copies of works for the purpose of public communication;
4. works for on-the-spot reference;
5. works by persons acting within the scope of their employment, if such use is intended exclusively for the execution of their work related duties.

Article 43. Exhaustion of the right of distribution

(1) By the first sale or other form of acquisition of ownership in an original or a copy of a work in the Republic of Slovenia, made by an express or tacit consent of the author, the right of distribution with respect to such original or copy of a work is exhausted as regards the territory of the Republic of Slovenia.

(2) The foregoing paragraph does not apply to the author’s exclusive right to permit the importation of copies of the work to a certain country, unless otherwise provided by international agreement.

(3) The foregoing paragraph does not apply to the importation of copies intended for private and noncommercial use of a person, as a part of its personal luggage. (de minimis imports)

Moral rights
Article 16.

Moral rights shall protect the author with respect to his intellectual and personal ties to the work.

Right of publication
Article 17. Right to the first disclosure

The author shall have the exclusive right to determine whether, when, and how his work is to be disclosed for the first time.

Recognition of authorship
Article 18. Right to recognition of authorship

(1) The author shall have the exclusive right to recognition of the authorship of his work.

(2) The author may determine whether his authorship is to be indicated at the time of disclosure of his work, and with what mark.

Distortion of the work
Article 19. Right to integrity of the work

The author shall have the exclusive right to prohibit any distortion or any other tampering with his work, as well as any use of his work, if such tampering or use could be prejudicial to his person.

Article 20. Right to withdrawal

(1) The author has the exclusive right to revoke his assigned economic right from its holder, provided he has serious moral reasons for this, and on condition that he first reimburses the damage caused to the right holder by such revocation.

(…)

(5) The provisions of this article do not apply to computer programs, audiovisual works and databases

Duration of Protection
Article 59. General provision

The copyright shall run for the life of the author and for 70 years after his death, unless otherwise provided by this Act.

Article 60. Co-authors

If the work was created by a number of authors, the term of protection mentioned in the foregoing Article, shall be calculated from the death of the last surviving co-author.

Article 61. Anonymous and pseudonymous works

(1) Copyright in anonymous and pseudonymous works shall run for 70 years after the lawful disclosure of the work.

(2) When the pseudonym leaves no doubt as to the identity of the author, or if the author discloses his identity during the period referred to in the foregoing paragraph, the term of protection shall be that laid down in Article 59 of this Act.

Article 62. Collective works

In case of collective works, the copyright shall run for 70 years after the lawful disclosure of the work.

Article 63. Special term for certain undisclosed works

When the term of protection under this Act does not run from the death of the author or authors, and the work was not lawfully disclosed within 70 years from its creation, the copyright shall terminate with the expiration of this term.

Article 64. Serial works

When, according to this Act, the term of protection is calculated from the day of lawful disclosure of the work, and the work is disclosed over a period of time in volumes, parts, sequels, issues, or series, the term of protection shall be calculated for each of this components separately.

Article 65. Collections

(1) Insubstantial changes to the selection, adjustment or arrangement of the contents of a collection shall not extend the term of protection in that collection.

(2) ‘Insubstantial changes’, within the meaning of the foregoing paragraph, are additions, deletions, or

alterations to the selection or arrangement of the contents of a collection, which are necessary in order that this collection may continue to function in the way it was intended by its author.

Article 66. The right of withdrawal

The right of withdrawal shall run for the life of the author.

Article 67. Calculation of terms

The terms of protection laid down in this Section shall be calculated from the first day of January of the year following the year in which the event which gives rise to them has occurred.

Exceptions and limitations

Educational and scientific purposes
Article 47. Teaching and periodicals

(1) Without the assignment of a respective economic right, but on payment of equitable remuneration, it shall be lawful:

1. to reproduce in readers and textbooks intended for teaching, parts of works, as well as single works of photography, fine arts, architecture, applied art, industrial design and cartography, provided these are already

disclosed works of a number of authors;

2. to reproduce in periodical publications articles on current topics of general interest published in other

periodicals, unless the author expressly prohibited it.

(2) Provision of the foregoing paragraph apply accordingly to public communication of the works mentioned therein.

Right to information Article 48.

(1) In order to have free access to information of public nature it shall be free:

1. to reproduce works, which are capable of being seen or heard as a part of a current event that is being reported on;

2. to prepare and reproduce abstracts of published newspaper and similar articles in the form of press reviews;

3. to reproduce public political speeches and public speeches made at hearings before state, religious or similar bodies;

4. to use the news of the day, which have the nature of a press release;

(2) Provisions of the foregoing paragraph apply mutatis mutandis to public communications of the works mentioned therein.

(3) In cases stated in the foregoing paragraphs, the source and authorship of the work must be indicated, if the latter is indicated on the work used.

Article 49. Teaching

(1) For the purpose of teaching it shall be permissible to:

1. publicly perform a disclosed work in the form of direct teaching;

2. publicly perform a disclosed work at school events with free admission, on condition that the performers receive no payment for their performance;

3. rebroadcast a radio or television school broadcast.

Private and other internal reproduction Article 50.

(1) Taking into account the provisions of Article 37 of this Act, the reproduction of a disclosed work shall be free, if made in no more than three copies -

1. for the purpose of private use of a natural person, provided such copies are not available to the public, or

2. for the purpose of internal use of public archives, public libraries, and educational or scientific institutions, provided such reproductions are made from their own copy.

(2) Reproduction according to the foregoing paragraph is not permitted with respect to written works to the extent of the whole book, with respect to graphic editions of musical works, databases, computer programs, and in the form of building of architectural structures, unless otherwise provided by this Act or by contract.

(3) Regardless of the provisions of the foregoing paragraph, it shall be permissible, under the conditions of paragraph (1) of this Article:

1. to reproduce a written work to the extent of the whole book, if such work is out of print for a minimum of two years;

2. to reproduce a graphic edition of musical work by means of handwritten transcription.

Article 51. Quotations

(1) It shall be permissible to make quotations of parts of a disclosed work and of single disclosed photographs,

works of fine arts, architecture, applied art, industrial design and cartography, provided it is necessary for the

purpose of illustration, argumentation or referral.

(2) In cases stated in the foregoing paragraph, the source and authorship of the work must be indicated, if the latter is indicated on the work used.

Article 52. Accessory works of secondary importance

Such disclosed works that may be regarded as accessory works of secondary importance with regard to the actual purpose of some material object, may be used freely while exploiting such object.

Scope of exceptions
Article 46. General provision

Limitations on copyright are permissible in cases mentioned in this Section, provided that the extent of such exploitation of copyright works is limited by the intended purpose, is compatible with fair practice, does not conflict with normal use of the work, and does not unreasonably prejudice the legitimate interests of the author.

Libraries and archives
Article 50. Private and other internal reproduction

(1) Taking into account the provisions of Article 37 of this Act, the reproduction of a disclosed work shall be free, if made in no more than three copies -

 2. for the purpose of internal use of public archives, public libraries, and educational or scientific institutions, provided such reproductions are made from their own copy.

(2) Reproduction according to the foregoing paragraph is not permitted with respect to written works to the extent of the whole book, with respect to graphic editions of musical works, databases, computer programs, and in the form of building of architectural structures, unless otherwise provided by this Act or by contract.

(3) Regardless of the provisions of the foregoing paragraph, it shall be permissible, under the conditions of paragraph (1) of this Article:

1. to reproduce a written work to the extent of the whole book, if such work is out of print for a minimum of two years;

2. to reproduce a graphic edition of musical work by means of handwritten transcription.

Acknowledgement of source
Article 47. Teaching and periodicals

(3) In cases stated in the foregoing paragraphs, the source and authorship of the work must be indicated, if the latter is indicated on the work used.

Right to information Article 48

(3) In cases stated in the foregoing paragraphs, the source and authorship of the work must be indicated, if the latter is indicated on the work used.


Teaching Article 49.

(2) In cases stated in the foregoing paragraph, the source and authorship of the work must be indicated, if the latter indicated on the work used.

Quotations

Article 51.

(2) In cases stated in the foregoing paragraph, the source and authorship of the work must be indicated, if the latter is indicated on the work used.

Catalogues

Article 54.

(2) In cases stated in the foregoing paragraph, the source and authorship of the work must be indicated, if the latter is indicated on the work used.

Works located in generally accessible premises

Article 55.

(3) In cases stated in paragraph (1) of this Article, the source and authorship of the work must be indicated, if the latter is indicated on the work used. 

Private use
Private and other internal reproduction Article 50.

(1) Taking into account the provisions of Article 37 of this Act, the reproduction of a disclosed work shall be free, if made in no more than three copies
1. for the purpose of private use of a natural person, provided such copies are not available to the public, or

(2) Reproduction according to the foregoing paragraph is not permitted with respect to written works to the extent of the whole book, with respect to graphic editions of musical works, databases, computer programs, and in the form of building of architectural structures, unless otherwise provided by this Act or by contract.

(3) Regardless of the provisions of the foregoing paragraph, it shall be permissible, under the conditions of paragraph (1) of this Article:

1. to reproduce a written work to the extent of the whole book, if such work is out of print for a minimum of two years;

2. to reproduce a graphic edition of musical work by means of handwritten transcription.

Free transformations Article 53.

Transformation of a disclosed work is permissible:

1. if it is a private or other internal transformation, which is not intended for, and not available to the public;

2. if the work is transformed into a parody or caricature, provided this does not, or is not likely to, create confusion as to the source of the work;

3. if the transformation is dictated by the purpose of the permitted use;

4.if the transformation is done in connection with permitted use and the author’s objection to such transformation is unreasonable or in bad faith.

Works located in generally accessible premises Article 55.

(1) Works permanently placed in parks, streets, squares, or other generally accessible premises may be used freely.

(2) Works mentioned in the foregoing paragraph may not be reproduced in a three-dimensional form, used for the same purpose as the original work, or used for economic gain.

Testing of equipment Article 57.

Workshops and shops that manufacture or sell phonograms, videograms, equipment for their reproduction or public communication and equipment for reception of broadcasts, may, in order to test their functioning at the time of manufacture or sale, freely reproduce and publicly communicate works, provided this is done only to the extent necessary for the purpose of testing.

How to acquire rights if necessary

Right-holder

Authorship
Article 10. A natural person

An author is a natural person who created the work.

Article 11. Presumption of authorship

(1) A person whose name, pseudonym or artist’s mark appears in the customary manner on the work itself or is so indicated at the time of disclosure of the work, shall be presumed the author of the work, until proved otherwise.

(2) Where the author is not known according to the foregoing paragraph, the person who published the work is presumed to be entitled to exercise the author’s rights. If this person is also not indicated, than the one who disclosed the work is so entitled.

(3) The foregoing paragraph shall cease to apply once the author becomes known. The person entitled under the foregoing paragraph, must transfer the benefits derived from the author’s rights to the author, unless otherwise provided by contract. 

Article 14. Origin of copyright

Copyright belongs to the author by the mere fact of creation of a work.

Joint authors/ compound works/ authors in employment
Article 12. Co-authors

(1) If the work, created in collaboration of two or more persons, constitutes an inseparable whole, all coauthors of such work shall have a joint copyright in it.

(2) Deciding on the use of such work belongs jointly to all co-authors, however, an individual co-author may not oppose to it unreasonably or in bad faith.

(3) Co-authors’ shares shall be determined in proportion to the extent of their respective contributions to the creation of the work, unless they are set otherwise by their agreement.

Article 13. Authors of compound works

Provision of the foregoing article shall apply mutatis mutandis, when several authors combine their works for the purpose of exploitation in common.

Article 101. Copyright work created in the course of employment

(1) When copyright work is created by an employee in the execution of his duties or following the instructions given by his employer (copyright work created in the course of employment), it shall be deemed that the economic rights and other rights of the author to such work are exclusively assigned to the employer for the period of ten years from the completion of the work, unless otherwise provided by contract.

(2) On the expiration of the term mentioned in the foregoing paragraph, the rights mentioned in the foregoing paragraph revert to the employee, however, the employer can claim a new exclusive assignment of these rights, for adequate remuneration.

Article 102. Special rights

Irrespective of the provisions of the foregoing Article:

1. an employee retains the exclusive right to use a work, created in the course of employment, as part of his collected works;

2. it shall be deemed that economic rights and other rights of the author to a database and to a collective work, are assigned exclusively and without limitations to the employer, unless otherwise provided by contract.

Computer/ Employment and works made for hire Article 112.

Where a computer program is created by an employee in the execution of his duties or following the instructions given by his employer, or where it is created by an author under a contract for a work made for hire, it shall be deemed that the economic rights and other rights of the author to such program are assigned to the employer or person ordering the work, exclusively and without limitations, unless otherwise provided by contract.

Database/ Employment and contracts for hire Article 141.e

Where a database is made by an employee in the execution of his duties or following the instructions given by his employer, or where it is made by a person under a contract for hire, it shall be deemed that the exclusive

Rights to such database are exclusively and without limitations assigned to the employer or to the ordering party, unless otherwise provided by contract.

Collecting Societies
142. Author and agent Article

The author may personally administer his author’s rights, or he can do so through an agent.

Article 143. Individual and collective administration of rights

Authors’ rights may be administered singly (individually), that is separately for each copyright work; or, when this Act so provides, they may be administered jointly (collectively), that is for a number of works of several authors at the same time.

For details see Article 144 ff

Contract Law/Licenses

Transfer of rights
Article 68. Succession

Copyright as a whole, with the exception of the right to withdrawal, is subject to succession.

Article 69. Non-transferability of copyright as a whole

Copyright as a whole cannot be transferred.

Article 70. Assignment of single rights

(1) An author may not assign his moral rights to other persons.

(2) An author may assign to other persons single economic rights and other rights of the author, either by contract or by another legal transaction recognized in law, unless otherwise provided by this Act.

Execution Article 71.

(1) Copyright, unfinished works and undisclosed originals are not subject to execution.

(2) Only economic benefits deriving from copyright may be subject to execution.

Legal capacity Article 72.

Rights recognized by this Act to the author, including the right to seek legal redress, belong to another right holder to the extent in which they are assigned to him by law or by legal transaction, unless otherwise provided by this Act.

Article 73. Scope of assignment

An assignment of single economic rights or other single rights of the author, may be limited as to the extent, territory, or time.

Article 74. Exclusive and non-exclusive assignment

(1) A non-exclusive assignment gives an assignee the right to exploit the work according to the terms of the assignment and in competition with both the author and other assignees.

(2) An exclusive assignment gives an assignee the right to exploit the work according to the terms of the assignment and to the exclusion of the author and any other person.

(3) Non-exclusive assignment made prior to a subsequent exclusive assignment is valid and effective as to the assignee of the exclusive rights, unless otherwise provided by the agreement between the author and the assignee of the non-exclusive rights.

Article 75. Presumptions as to the scope of assignment

(1) Unless otherwise provided by law or contract, it shall be presumed that rights are assigned non-exclusively, that the assignment is territorially limited to the Republic of Slovenia, and that the assignment is limited in its duration to the term customary for this category of works.

(2) If it is not specified which single rights are assigned, or to what extent a single right is assigned, it shall be presumed that only such rights, and only to such extent are assigned, as is essentially for the achievement of the intentions of the contract.

Article 76. The rule of separate assignments

(1) An assignment of a single economic right or other single right of the author, has no effect on the assignment of his other rights, unless otherwise provided by this Act or by contract.

(2) An assignment of the right of reproduction of the work (Article 23), does not include the assignment of the right of its saving in electronic form, or the right to its sound or visual fixation, unless otherwise provided by law or contract.

(3) An assignment of the right of distribution of copies of a work (Article 24), does not include the assignment of the right of importation of such copies, unless otherwise provided by law or by contract.

(4) When the right of rental of phonograms or videograms containing a copyright work is assigned (Article 25), the author retains the right to an equitable remuneration for each such rental. An author cannot waive this right.

Article 77. Presumptions of joint assignment

(1) In case of assignment of the right of reproduction of the work (Article 23), it shall be presumed that the right of distribution of copies of such work (Article 24), has been also assigned, with the exception of the right of importation, unless otherwise provided by contract.

(2) In case of assignment of the right of broadcasting (Article 30), it shall be presumed that the broadcasting organization also acquired the right:

1. to make fixations of the work, on condition that the broadcasting organization makes such fixations with its own facilities and for its own broadcasts, that it broadcasts them only once, and that it destroys such fixations no later that one month after the broadcast (ephemeral fixations); and

2. to deliver ephemeral fixations to a public archive if such fixations have exceptional documentary value. The broadcasting organization must immediately notify the author about this.

Article 78. Subsequent assignments

(1) An assignee to whom an economic right or other author’s right has been assigned, may not, without the consent of the author, further assign this right to a third party, unless otherwise provided by contract.

(2) Consent, mentioned in the foregoing paragraph, is not required where subsequent assignment of the right is effected in consequence of corporate changes, bankruptcy or liquidation of the assignee.

(3) Where subsequent assignment is allowed without the author’s consent either by law or by contract, the initial and subsequent assignees are jointly liable to the author for his claims.

Nullity Article 79.

Any contractual stipulation shall be considered null and void, if the author undertakes to assign with it:

1. copyright in its entirety;

2. moral rights;

3. economic rights with respect to all his future works;

4. economic rights with respect to yet unknown means of use of his work.

Article 80. Formality

(1) All assignments of economic rights or other author’s rights, and all authorizations must be in writing, unless otherwise provided by law.

(2) In case of noncompliance with the formality, required in the foregoing paragraph, all controversial or

unclear stipulations shall be interpreted in favour of the author.

Article 81. Royalty and remuneration

(1) Where royalty or remuneration was not determined, it shall be determined by taking into account the usual fees for a particular category of works, the scope and duration of exploitation, and other circumstances of the case.

(2) Where the profit derived from the exploitation of the work is in manifest disproportion to the agreed upon or determined royalty or remuneration, the author may demand that the contract be revised, so that a more equitable share of the revenues is provided for him.

(3) An author cannot waive the right mentioned in the foregoing paragraph.

Article 82. Accounting

(1) Where the royalty or remuneration is agreed to, or determined in proportion to the revenues derived from the exploitation of the work, the user of the work must keep the books or other documentation necessary to determine the amount of such revenues.

(2) The user of the work shall allow the author to inspect the documentary evidence mentioned in the foregoing paragraph, and shall send him adequate reports on the revenues, both at usual intervals and to the necessary extent.

Article 83. Revocation of economic right

(1) An author may revoke an assigned economic right, in case its exclusive holder exploits such right to insufficient extent or not at all, and the author’s valid interests are considerably adversely affected thereby. Author cannot revoke the right, if the reasons for non-exploitation or insufficient exploitation originate preponderantly from his sphere.

(2) The revocation mentioned in the foregoing paragraph cannot be effected before the expiration of two years from the time of assignment of the economic right to a work. In case of contributions to daily newspapers, this term shall be three months, and in case of other periodical publications, the term shall be one year.

(3) An author may exercise his revocation, according to this Article, only after first giving the holder adequate additional time to comply with the demand for sufficient exploitation.

(4) With the exercise of revocation, the economic right of the holder shall be extinguished.

(5) Author cannot waive the right of revocation, as provided by this Article.

(6) If equity so requires, the author must adequately indemnify the holder.

Authors’ collective agreements

Article 84.

Organisations of authors of individual categories of works and the users of such works or their associations,

may in accordance with this Act:

1. lay down general rules for the use of copyright works;

2. conclude tariff agreements.

Article 85 ff Publishing contracts

Article 95 ff Performance contracts

Article 99 ff contracts for a copyright work made for hire

Remuneration Schemes/ Compensation
Article 37. Right to remuneration

(1) The author has a right to equitable remuneration for making a sound or visual fixation, and for photocopying of his work, done within the scope of private or other internal use, under Article 50 of this Act.

(2) Remuneration under the foregoing paragraph with respect to sound or visual fixation shall be paid:

1. upon the first sale or importation of new appliances for sound or visual fixation, and

2. upon the first sale or importation of new blank audio or video fixation mediums.

(3) Remuneration under paragraph (1) of this Article, with respect to photocopying shall be paid:

1. upon the first sale or importation of new appliances for photocopying, and

2. upon photocopies made for sale, ie. monthly on their probable number.

(4) For the purposes of this Article the term photocopying includes other similar reproduction techniques, to the term appliances for sound or visual fixation other appliances, which enable getting the same effect, are assimilated.

(5) The right to remuneration under paragraph (1) of this Article may not be waived, assigned during the life of the author, and is not subject to execution.

Article 38. Persons liable

(1) Persons liable to pay remuneration under the foregoing Article are: manufacturers of appliances for sound or visual reproduction; manufacturers of appliances for photocopying; manufacturers of blank audio or video fixation media; and holders of appliances who are offering photocopying services against payment. Jointly liable with manufacturers are importers of appliances and fixation media, unless such imports are intended for private and non-commercial use, as part of their personal luggage (de minimis imports).

(2) Manufacturers mentioned in the foregoing paragraph are not liable to pay remuneration with respect to such appliances or fixation media which are made for exportation.

(3) Persons mentioned in paragraph (1) of this Article shall, on request of a collecting society, submit information about the type and number of sold or imported appliances and media, mentioned in the foregoing Article, as well as such information about the photocopies sold, as is necessary for the calculation of the remuneration due.

Article 39. Amount of remuneration

(1) The amounts of remuneration for private and other internal reproduction which belong collectively to all persons entitled under this Act shall be set by the Government of the Republic of Slovenia.

(2) The amounts mentioned in the foregoing paragraph shall be set separately: for each appliance for sound fixation and each appliance for visual fixation; for each fixation appliance which due to its design, does not require separate mediums for its operation (double the amount); for each sound and visual fixation medium depending on the possible duration of the fixation; for each appliance for photocopying, depending on its capability (number of copies per minute), and its capacity to make colour copies (double the amount of black and white copying); as well as for each photocopy made for sale.

(3) The Government of the Republic of Slovenia shall adjust the amounts mentioned in this Article, according to fluctuations in retail prices in the Republic of Slovenia, as appropriate.

Droit de suite

Article 35.

(1) If the original of a work of fine art is sold, or if the ownership to it is transferred by some other legal transaction against payment, the author has the right to be notified of such transfer, as well as the right to a remuneration in the amount of 3% of the selling price.

(2) The person transferring the ownership of the work is liable to pay to the author the remuneration, mentioned in the foregoing paragraph. If the transfer of ownership is effected through a gallery, auction house, or other agent, these persons are jointly liable with the person transferring the ownership.

(3) The duty of notification mentioned in paragraph (1) of this Article, refers to the specification of sold originals, information on the vendor and the retail selling price, as well as to the right of the author to inspect, to the necessary extent, the books or other documents of liable persons.

(4) Droit de suite may not be waived or assigned during the life of the author, and is not subject to execution.

Protection of technological measures and rights management information
Article 166. Protection of rights-management information

(1) It shall be deemed that a person infringes the exclusive rights granted by this Act, when it commits any of the following acts by which it induces, enables, facilitates or conceals the infringements of the rights under this Act:

1. the removal or alteration of any electronic rights-management information;

2. the reproduction, distribution, importation for distribution, rental or communication to the public of a copyright work or subject matter of related rights, where electronic rights-management information has been removed or altered without authority.

(2) Rights-management information as mentioned in the foregoing paragraph, means any information provided by rightholders on the identification of the subject matter of rights, the author, the rightholder, the terms and conditions for use, and their relevant numbers and codes, when they are indicated on a copy of a copyright work or subject matter of related rights or when they appear in connection with their communication to the public.

Article 166.a Protection of technological measures

(1) It shall be deemed that a person infringes the exclusive rights granted by this Act, when it commits any anti-protective act for the purpose of the circumvention of effective technological measures, designed to protect the rights under this Act.

(2) Technological measures as mentioned in the foregoing paragraph, mean any technology, computer program or other measure that are designed to, in the normal course of their operation, prevent or inhibit the infringement of rights under this Act. These measures shall be deemed effective, where the access to or use of a copyright work or subject matter of related rights is controlled through a protection process which achieves the protection goal in an operational and reliable manner and with the authorization of the rightholders.

(3) An anti-protective act as mentioned in the first paragraph of this Article, means any circumvention of effective technology measures. It means in addition the manufacture, importation for distribution, distribution, sale, rental, advertisement for sale or rental, or possession for commercial purposes of a technology, device or computer program, or the unauthorized provision of services, which:

1. are advertised or marketed for the purpose of circumvention of effective technological measures, or
2. have a significant commercial purpose or use only from the aspect of circumvention of effective technological measures, or
3. are primarily designed, produced, adapted or performed for the purpose of the circumvention of effective technological measures.

(4) This Article shall apply mutatis mutandis also to any technology, device or computer program, by which electronic rights-management information is removed or altered (Article 166).

Consequences of copyright infringement
Civil consequences

Article 167. Claims

(1) When the exclusive rights granted by this Act were infringed, the right holder may claim:

1. that the infringer is prohibited from doing certain preparatory act, the infringement itself, and future infringements;
2. that the infringer rectifies the situation caused by the infringement;
3.that the unlawfully made copies of the work and their packaging, of a performance, or of other objects of protection under this Act, be destroyed or altered;
4. that the stencils, negatives, plates, melds, or other means, which were instrumental to the infringement, be destroyed or altered;
5. that the devices, the sole or prevalent purpose of which is to make the infringements mentioned in this Act possible, and which are owned by the infringer, be destroyed or altered;

6. that the judgement be published in public media at the infringer’s expense, to the extent and in such manner, as deemed appropriate by the court.

(2) Provisions of items 2 and 3 of the foregoing paragraph shall not apply to architectural buildings, unless the destruction or alteration of a building is dictated by the circumstances of the case.

(3) Instead of claims mentioned in items 3 or 4 of paragraph (1) of this Article, the right holder may claim that the infringer or owner surrenders to him the copies or means enumerated therein, against the reimbursement of the costs of their production.

Article 168. Punitive damages

(1) If an economic right or other right of the author, recognized by this Act, was infringed intentionally or by gross negligence, the right holder may claim the payment of agreed upon or customary royalty or remuneration for such use, increased by up to 200 %, irrespective of whether he suffered actual pecuniary damage because of such infringement.

(2) When deciding on the claim for the award of punitive damages and setting of their amount, the court shall take into account all circumstances of the case, and in particular, the degree of culpability of the infringer, the amount of agreed upon or customary remuneration, and the achievement of a general preventive purpose sought by the award of punitive damages.

(3) In case that the actual damage is in excess of the amount of punitive damages mentioned in the foregoing paragraph, the right holder has a right to claim the difference to full actual damages.

Article 169. Monetary satisfaction for non-material damage

Irrespective of any pecuniary damages recovered, or even if there is no material loss suffered, the court may award to an author or a performer equitable monetary satisfaction for the mental anguish and suffering endured as a consequence of the infringement of his moral rights, if the court finds that the circumstances of the case, and especially the degree of suffering and its duration so dictate.

Article 170. Provisional measures

(1) If the right holder shows probable grounds for belief that his exclusive right under this Act is being infringed, the court may, on application of the right holder, order provisional measures to secure his nonmonetary claims, such as:

1. seizure, exclusion from circulation, and taking into custody of copies, means, equipment, and relevant documents;
2. interdiction of imminent infringements or of infringements already commenced;
3. other similar measures.

(2) If there is a demonstrable risk that the provisional measures mentioned in the above paragraph may not be effective at a later time, the court may order and execute such measures without prior notification and hearing of the other party. (inaudita altera parte)

(3) The proceedings for the adoption of provisional measures are summary.

(4) The provisions of the Code of Execution Procedure shall apply to the proceedings for the adoption of provisional measures, unless otherwise provided by this Act.

Article 171. Preservation of evidence

(1) If the right holder shows probable grounds for belief that his exclusive right under this Act is being infringed, and that there is a demonstrable risk that evidence of such infringement will be destroyed or that it will be impossible to obtain such evidence at a later time, the court may, on application of the right holder, take

such evidence without prior notification and hearing of the other party. (inaudita altera parte)

(2) The taking of evidence, according to the foregoing paragraph may include the inspection (of places, business records, inventory, databases, computer memory units, or other things etc), examination and seizure of documents, examination of witnesses, and the appointment and examination of experts.

(3) Court order with which the application for the preservation of evidence was granted, shall be served on the adverse party at the time when the actual taking of evidence begins or, when this is impossible, as soon as the service becomes possible. No appeal can be taken from such order.

(4) The proceedings for the securing of evidence are summary.

(5) The provisions of the Code of Civil Procedure shall apply to the proceedings for the preservation of evidence, unless otherwise provided by this Act.

Article 172. Duty to provide information

(1) A right holder may demand that persons, who are in any way connected with the infringement of rights recognized by this Act (manufacturers, printers, importers, suppliers, or possessors of copies or means with which the right was infringed), provide information and produce documents in connection with the infringement, immediately upon demand.

(2) The duty mentioned in the foregoing paragraph shall not apply, when conditions exist that would allow a witness in any civil proceedings to refuse to testify or to answer to a particular question.

(3) If the persons mentioned in the paragraph (1) of this Article fail to give the required information or produce the documents in their possession, they are liable for damages that may be caused by their failure to comply.

Criminal consequences

Article 184

(1) By a fine of no less than SLT 400.000 shall be punishable for a misdemeanor any legal entity or any independent individual entrepreneur who:

1. without the assignment of the relevant economic right, when such assignment is required under this Act, reproduces, distributes, rents, publicly performs, publicly transmits, publicly communicates, publicly presents, broadcasts, rebroadcasts, secondary broadcasts, makes available to the public, transforms or audiovisually adapts a work or a copy of it, or otherwise uses it (Article 21 and 22);

2. possesses a copy of a computer program for commercial purposes, knowing or having reason to believe, that it is an infringing copy (Article 116, item 2);

3. without the assignment of the relevant exclusive right, when such assignment is required under this Act, fixes a live performance, reproduces, distributes, rents or makes available to the public a fixation of a performance or a phonogram or videogram with a performance, or otherwise uses a performance (Article 121);

4. without the assignment of the relevant exclusive right, when such assignment is required under this Act, reproduces, distributes, rents or makes available to the public a phonogram or videogram, or otherwise uses

it (Articles 129, 134);

5. without the assignment of the relevant exclusive right, when such assignment is required under this Act, retransmits, fixes, reproduces, distributes or makes available to the public a broadcast or a fixation of a broadcast, or otherwise uses it (Article 137);

6. without the assignment of the relevant exclusive right, when such assignment is required under this Act, reproduces, distributes, rents or makes available to the public a database or a copy of it, or otherwise uses it (Articles 141.c);

7. removes or alters any rights-management information (Article 166, Paragr.(1), Item 1);

8. reproduces, distributes, imports for distribution, rents, or communicates to the public a copyright work or subject matter of related rights or a copy thereof where electronic rights-management information has been removed or altered without authorization (Article 166, Pararagraph (1), Item 2);

9. circumvents effective technological measures or manufactures, imports for distribution, distributes, sells, rents, advertises for sale or rental, possesses for commercial purposes a technology, device or computer program, or provides a service or carries out any other anti-protective act for the purpose of circumvention of effective technological measures, designed to protect the rights under this Act (Article 166.a, Paragraphs (1), (2) and (3));

10. manufactures, imports for distribution, distributes, sells, rents, advertises for sale or rental, possesses for commercial purposes a technology, device or computer program for the removal or alteration of rights management

information (Article 166.a, Paragraph (4)).

(2) By a fine of no less than SLT 80.000 shall be punishable an institutional legal representative of a legal

entity who commits a misdemeanor mentioned in the foregoing paragraph.

(3) By a fine of no less than SLT 80.000 shall be punishable an individual who commits a misdemeanor mentioned under paragraph (1) of this Article.

(4) The articles which were used or intended for or created by the misdemeanor shall be confiscated.

Article 185.

(1) By a fine of no less than SLT 200.000 shall be punishable for a misdemeanor any legal entity or any independent individual entrepreneur:

1. that does not submit to the competent collecting society, on demand and within the prescribed time limit, information about the types and number of sold or imported devices for sound or visual fixation, photocopying devices, blank carriers, as well as information about sold photocopies which is necessary for the calculation of the remuneration due (Article 38 (3))

2. that does not submit to the competent collecting society, within the prescribed time limit, the list of works used (Article 160 (1), (3), and (4));

3. that does not submit to the competent collecting society, within the prescribed time limit, the information regarding the sold originals, the vendor and the selling price of originals of works of fine art (Article 160 (5)).

(2) By a fine of no less than SLT 60.000 shall be punishable an institutional legal representative of a legal entity who commits a misdemeanor mentioned in the foregoing paragraph.

(3) By a fine of no less than SLT 60.000 shall be punishable an individual who commits a misdemeanour mentioned under paragraph (1) of this Article.
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�	Directive 2001/29/EC, see Appendix.


�	ie April 2001-March 2004 including 15 States.


�	10 States (Estonia, Latvia, Lithuania, Poland, Hungary, Czech Republik, Slovakie, Slovenia, Cyprus, Malta) joined the EU in April 2004.


�	Luxembourg had only a 1991 version of the copyright-legislation available, thus a 2001 in French was used.


�	Interviews carried out in a first project phase with researchers and research organisers from different EU Member States.


�	This concept derives from the so-called ‘principle of territoriality’, according to which the territorial scope of national (copyright) laws are limited to the territory of the State which enacted the laws. French copyright law thus applies solely in France (within French borders), Greek copyright law is limited to Greek territory. Because intellectual property rights, such as copyright, are artificial monopolies granted by a state, this grant is limited to the territory of that State.


�	Having regard to related rights as far as is relevant to socio-economic research.


�	Directive 2001/29/EC, OJ L 167/10; see Appendix H I 3.


�	§ 102 of the US Copyright law: for a work to receive copyright protection, it must reflect creative expression or originality. Copyright protects original works of authorship fixed in any tangible medium of expression now known or later developed, from which they can be perceived, reproduced, or otherwise communicated, either directly or with the aid of a machine or device. This includes eg literary, dramatic, musical, and artistic works, such as poetry, novels, movies, songs, computer software, and architecture. Copyright does not protect facts, ideas, methods, systems, processes, concepts, principles, discoveries or methods of operation, works consisting entirely of information that is common property and containing no original authorship.


�	See for details Member States’ legislation, references according to ECLIP Research Paper on Copyright by Büning/Kaestner, page 7 et sqq; www.eclip.org/documentsII/research/copyright.pdf.


�	Decision of 24.04.2001, 4 Ob 94/01.


�	See section E for possible protection as database (work).


�	See for details to ECLIP Research Paper on Copyright by Büning/Kaestner, page 3ff: www.eclip.org/documentsII/ research/copyright.pdf.


�	§ 102 (a), US Copyright Law: For a work to receive copyright protection, it must reflect creative expression or originality. The Supreme Court stated in 1991 that the former doctrine of sweat of the brow –which conveys the requirement of labour — is no longer sufficient, but that the work must display a minimum of creativity, which is closer to the European standard of originality. Therefore originality is a sine qua non of copyright law, regardless of the author’s efforts in collecting and assembling facts.


�	Although the requirement of an original creation is only set down in Section 3, Special Provisions on Works of Fine Art, originality is required for all works protected by copyright.


�	§ 106 of the US Copyright Law: The owner of copyright has the exclusive right to do and to authorize others to reproduce the work in copies or phonorecords, to prepare derivative works based upon the copyrighted work; to distribute copies or phonorecords of the work to the public by sale or other transfer of ownership, or by rental, lease, or lending; to perform the work publicly, in the case of literary, musical, dramatic, and choreographic works, pantomimes, and motion pictures and other audiovisual works, to display the copyrighted work publicly, in the case of literary, musical, dramatic, and choreographic works, pantomimes, and pictorial, graphic, or sculptural works, including the individual images of a motion picture or other audiovisual work; and in the case of sound recordings, to perform the work publicly by means of a digital audio transmission. In addition, certain authors of works of visual art have the rights of attribution and integrity as described in � HYPERLINK "http://www.copyright.gov/title17/92chap1.html" \l "106a" ���http://www.copyright.gov/title17/92chap1.html - 106a�Section 106A of the 1976 Copyright Act.


�	Directive 2001/29/EC, OJ L 167/10; see Appendix 1, H I 3.


�	United States copyright law vindicates the economic rather than the personal rights of the authors. Therefore moral rights are generally not recognized as a part of copyright law. Only to a limited category of works of visual art moral rights have been accorded to. (§ 106A).


�	§ 201 US Copyright Law: Copyright in a work vests initially in the author or the authors of the work. The authors of a joint work are co-owner of copyright in the work. In the case of works made for hire, the employer and not the employee is considered to be the author unless the parties have expressly agreed otherwise in a written instrument signed by them. Therefore the employer normally owns all of the rights comprised in the copyright.


�	See for details ECLIP Research Paper on copyright by Büning/ Kaestner, p.19ff:


www.eclip.org/documentsII/research/ copyright.pdf.


�	Netherlands being an exception due to similarities with the anglo-american approach to copyright.


�	§ 201 (d), 204 US Copyright Law: The ownership of a copyright may be transferred in whole or in part by any means of conveyance or by operation of law, and may be bequeathed by will or pass as personal property by the applicable laws of intestate succession. Any transfer of statutory copyright ownership must be in writing and signed by the owner of the rights.


�	Beckingham vs. Hodgens (2002), EWHC 2143, EIPR 2003, 25 (5), N76-77.


�	Netherlands


�	Eg Austria, France, Portugal, Spain, Sweden.


�	§ 106 of the US Copyright Law: The owner of copyright has the exclusive right to do and to authorize others to reproduce the work in copies or phonorecords.


�	‘Member States shall provide for the exclusive right to authorise or prohibit direct or indirect, temporary or permanent reproduction by any means and in any form, in whole or in part:


(a) for authors, of their works


(b) for performers, of fixations of their performances


(c) for phonogram producers, of their phonograms


(d) for the producers of the first fixations of films, in respect of the original and copies of their films


(e) for broadcasting organisations, of fixations of their broadcasts, whether those broadcasts are transmitted by wire or over the air, including by cable or satellite.


�	Rosén, GRUR 2002, 195, 196.


�	Fromm/Nordemann, § 16, 1.


�	Rosén, GRUR 2002, 195, 196.


�	‘1. Member States shall provide authors with the exclusive right to authorise or prohibit any communication to the public of their works, by wire or wireless means, including the making available to the public of their works in such a way that members of the public may access them from a place and at a time individually chosen by them.’ Art. 5(2) contains special provisions for performers, phono — and film producers and broadcasting organisations. There are legal discussions regarding the question, whether ‘communication to the public’ includes execution of a work in front of a present audience.


�	Art. 5 (3).


�	Austria, Denmark, Italy, Germany, Greece and UK have implemented as for October 2003.


� 	‘1. Member States shall provide for authors, in respect of the original of their works or of copies thereof, the exclusive right to authorise or prohibit any form of distribution to the public by sale or otherwise.’


�	§ 106 of the US Copyright Law: The owner of copyright has the exclusive right to (…) to distribute copies (…) of the work to the public by sale or other transfer of ownership, or by rental, lease, or lending; to perform the work publicly (…).


�	‘The distribution right shall not be exhausted within the Community in respect of the original or copies of the work, except where the first sale or other transfer of ownership in the Community of that object is made by the right holder or with their consent.’


�	Büning/Kaestner: ECLIP Research paper on Copyright, p.43; Denmark, Finland and Sweden refer to distribution in EEA-countries, for databases and computer programs even to global distribution; for details see Rosén, GRUR, 2002, 195, 197.


�	§§ 107 — 122 of US Copyright Law: Limitations on exclusive rights of the author are established. One major limitation is the doctrine of ‘fair use’ what is defined as ‘a privilege in others than the owner of the copyright to use the copyrighted material in a reasonable manner without his consent’. § 107 codifies the fair use doctrine. It is no infringement of copyright to use a work for purposes such as criticism, comment, news reporting, teaching (including multiple copies for classroom use), scholarship or research if the purpose and character of the use is fair use. A fair use exception is most likely to be granted if the use is for non-commercial purposes, the original work was inexpensive to produce and/or distribute, a relatively small amount of the original work is used, the portion used is transformed, mot merely copied and/or the economic impact is insignificant. The criteria of ‘fair use’ have to be evaluated in each individual case. There are no statutory categories of ‘fair use’. In other instances, the limitation takes the form of a ‘compulsory license’ under which certain limited uses of copyrighted works are permitted upon payment of specified royalties and compliance with statutory conditions.


�	Council Directive 93/98/EEC harmonising the term of protection of copyright and certain related rights, OJ L 290, 24/11/93.


�	§§ 302 ff. of US Copyright Law: There are different terms of protection which depend on the date, the work was originally created. For works created after 1977, a copyright lasts for the length of the author’s life plus 70 years. In the case of ‘a joint work prepared by two or more authors who did not work for hire,’ the term lasts for 70 years after the last surviving author’s death. For works made for hire, and for anonymous and pseudonymous works the duration of copyright will be 95 years from publication or 120 years from creation, whichever is shorter. If the author is not a person (such as in a work for hire situation) the term is the shorter of 95 years from publication or 120 years from creation of the work.


�	See Art. 10 of the Directive for Application in time.


�	Eg Portugal, Italy, Greece.


� 	Eg Portugal, Italy.


� 	Eg Italy.


� 	Civil Decision December 17, 1998, Nottingham Law Journal, 1999, p.54 — 59.


� 	Directive 2001/29/EC, OJ L 167/10; see Appendix 1.


�	‘Temporary acts of reproduction referred to in Article 2 [direct and indirect, by any means and in any form, in whole/in part] which are transient or incidental (and) an integral and essential part of a technological process and whose sole purpose is to enable (a) a transmission I a network between third parties by an intermediary, or (b) a lawful us of a work or other subject-matter to be made, and which have no independent economic significance, shall be exempted from the reproduction right provided for in Article 2.’


�	Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the Harmonisation of certain aspects of copyright and related rights in the information society.


�	Directive 2001/29/EC Art. 6 (4). 


�	Among others, for libraries and archives as in Art. 5 (2) (c), for scientific research as in Art. 5 (3) (a).


�	Eg Germany chose that option.


�	In general the fair use doctrine of the USA also provides an exeption for non profit educational purposes (§ 107).


�	JISC/TLP Copyright Guidelines, see Appendix.


�	Bainbridge, Intellectual Property 2002, p.171; Pro Sieben Media AG v Carlton UK TV Ltd 1999.


�	Bainbridge, Intellectual Property 2002, p.171; Hubbard v Voster, 1972, 2 QB 84.


�	Apparently this exception is applicable for archiving in research.


�	§ 108 of US Copyright Law: It is not an infringement of copyright for a library or archives to reproduce no more than one copy or phonorecord of a work, (there are some exceptions where the right to reproduction applies to three copies for the purpose of preservation or replacement of damaged works) or to distribute such copy or phonorecord, if the reproduction or distribution is made without any purpose of direct or indirect commercial advantage; the collections of the library or archives are open to the public, or available not only to researchers affiliated with the library or archives or with the institution of which it is a part, but also to other persons doing research in a specialized field; the reproduction or distribution of the work includes a notice of copyright that appears on the copy or phonorecord. 


�	See §§ 501 - 513 of US Copyright Law for details of copyright infringement and remedies.


�	Proposal for a Directive of the European Parliament and of the Council on measures and procedures to ensure the enforcement of intellectual property rights, 2003, p.3.


�	Proposal for a Directive of the European Parliament and of the Council on measures and procedures to ensure the enforcement of intellectual property rights, 2003, p.6.


�	Proposal for a Directive of the European Parliament and of the Council on measures and procedures to ensure the enforcement of intellectual property rights, 2003, http://europa.eu.int/comm/ internal_market/en/indprop/piracy/.


�	Forschungs- und Beratungsstelle Arbeitswelt, Vienna.


�	www.respectproject.org


�	For a more detailed overview of the different regulations, see the table in Appendix 1.


�	Eg Belgium, France, Portugal.


�	Eg Austria, Denmark, Finland, Sweden.


�	Eg Austria; Germany, Greece.


�	Eg in the Republic of Ireland aggravated and exemplary damages are permissible, and in the UK, additional damages.


�	Eg Austria, Greece.


�	Eg Austria, Germany.


�	Eg Denmark.


�	In some legal systems, eg Austria, besides remuneration and surrender of profits, indemnification will only be granted to that amount which exceeds the amount of remuneration and the surrendered profit. According to other legislation like eg Greece or Netherlands, a right-holder has to choose between the surrender of profits, or damages.


�	Austria, Germany, Finland, Sweden.


�	Sometimes exceptionally intended, eg Austria.


�	Eg Austria, Germany.


�	Eg Republic of Ireland.


�	Eg Austria, Denmark, Finland.


�	Eg Austria, Germany, Finland, Ireland.


� 	Eg Denmark, Finland, Ireland, Italy, United Kingdom.


� 	Eg Germany.


� 	Eg Ireland, United Kingdom.


�	www.respectproject.org


�	96/9/EC of 11 March 1996


�	The US Copyright Act does not expressly mention databases. Two bills concerning databases are currently pending in the House of Representatives that would introduce database rights comparable to the European Union’s Database Directive providing protection for ‘collections of information’: � HYPERLINK "http://www.techlawjournal.com/cong106/database/hr354ih.htm" ��HR 354��http://www.techlawjournal.com/�cong106/database/hr354ih.htm� and


� HYPERLINK "http://www.techlawjournal.com/cong106/database/hr1858ih.htm" ��HR 1858��http://www.techlawjournal.com/cong106/database/hr1858ih.htm� HR 354 is orientated towards database producers and prohibits uses which could harm the primary or related market of the database. HR 354 contains definitions for the terms: ‘collection of information’, ‘Information’,’ potential market’ and ‘commerce’ (Art. 1401). Among others, permitted acts, exclusions, civil remedies and criminal penalties are written down. HR 1858 introduced is more oriented toward database users and allows all uses of databases, except commercial uses meant to compete directly with the original database. In the USA, databases can only be protected by copyright as compilations. § 101 of the US Copyright Act defines a compilation as ‘a collection and assembling of pre-existing materials or of data that are selected in such a way that the resulting work as a whole constitutes an original work of authorship.’ It is required that the selection involves some creative expression. If there is no original/creative selection involved, the database is not protected. There is no ‘sweat of the brow’ protection.


�	The exclusion of the public lending from the scope of the restricted acts has been expressly implemented by the majority of the Member States; in other States it can either be concluded from the special provisions or by way of interpretation in accordance with the Directive.


�	In the USA, databases can only be protected by copyright as compilations (§ 101 US Copyright Act). It is required that the selection involves some creative expression. If there is no original/creative selection involved, the database is not protected.


�	0.07.2001, 4 Ob155/01.


�	To date different pieces of legislation have been brought before the United States’ Congress for its consideration with regards to the creation of a sui generis right in relation to databases. Yet there is no sui generis protection.


�	According to recital 19 of the Database Directive.


�	Landgericht Berlin, 08.10.1998, Bernt Hugenholtz, The New Database Right: Early Case Law from Europe, April 2001.


�	Recital 41.


�	Art. 7, Object of Protection.


�	As mentioned before the US Copyright Act does not yet contain explicit protection for databases. The Bills HR 354 and HR 1858 propose certain exceptions, eg by excluding government-produced data from protection, or by offering certain fair use exceptions like with the Copyright act, but both of them are not accepted by the Congress.


�	Such as ‘© 2003 by ... All rights reserved. This work may be copied in its entirety, without modification and with this statement attached. Redistribution in part, or modifications, may infringe moral rights and are not permitted without the advance agreement of the copyright owner. The content of this web page is protected by international copyright laws. Any unauthorised utilisation of this content infringes applicable copyright laws and will not be tolerated’


�	According to § 101 of the Us Copyright Act A ‘computer program’ is a set of statements or instructions to be used directly or indirectly in a computer in order to bring about a certain result.


�	In the USA a Computer code is copyrighted as a ‘literary work’. A minimum of creativity is required, not the ideas but only their expressions are protectable. Labour and skill is not protected.


�	According to § 117 of the US Copyright Act Limitations on exclusive rights for Computer programs exist: (a) Making of Additional Copy or Adaptation by Owner of Copy.—Notwithstanding the provisions of section 106, it is not an infringement for the Subject Matter and Scope of Copyright owner of a copy of a computer program to make or authorize the making of another copy or adaptation of that computer program provided: (1) that such a new copy or adaptation is created as an essential step in the utilization of the computer program in conjunction with a machine and that it is used in no other manner, or (2) that such new copy or adaptation is for archival purposes only and that all archival copies are destroyed in the event that continued possession of the computer program should cease to be rightful. (…)(c) Machine Maintenance or Repair.—Notwithstanding the provisions of section 106, it is not an infringement for the owner or lessee of a machine to make or authorize the making of a copy of a computer program if such copy is made solely by virtue of the activation of a machine that lawfully contains an authorized copy of the computer program, for purposes only of maintenance or repair of that machine, if— (1) such new copy is used in no other manner and is destroyed immediately after the maintenance or repair is completed; and (2) with respect to any computer program or part thereof that is not necessary for that machine to be activated, such program or part thereof is not accessed or used other than to make such new copy by virtue of the activation of the machine.


�	In the USA Decompilation is in general regarded to be fair use. (see Sega vs. Accolade; Atari Games vs. Nintendo.


�	Concerning the decompilation exception, almost all Member States have fully and sometimes verbatim implemented the Directive into national law except the reference to the Berne Convention mentioned in Art. 6 (3) of the � HYPERLINK "http://europa.eu.int/smartapi/cgi/sga_doc?smartapi!celexapi!prod!CELEXnumdoc&lg=EN&numdoc=31991L0250&model=guichett" ��Directive 91/250/EEC��http://europa.eu.int/smartapi/ cgi/sga_doc?smartapi!celexapi!prod!CELEXnumdoc&lg=EN�&numdoc=31991L0250&model=guichett�, which is missing in a number of Member States (eg in Austria, Denmark, Finland and the Netherlands).


�	However the application of traditional exceptions is still unclear in some Member States, eg some UK Courts have already applied Sec. 29 (‘fair dealing’) to software without considering the conformity with the Directive. Although there is no express exclusion of computer programs from the general copyright exceptions for non-commercial research and private study in Sec. 29, it is, however, not fair dealing to convert a computer program or to copy it, if those acts are not in accordance with the exceptions of the Directive. It is not clear by now whether Sec. 29 complies with the Software Directive.


�	� HYPERLINK "http://legal.european-patent-office.org/dg3/bib/t860026.htm" �T 26/86��http://legal.european-patent-office.org/dg3/bib/t860026.htm� (OJ 1988, 19).


�	� HYPERLINK "http://legal.european-patent-office.org/dg3/bib/t830006.htm" �T 6/83��http://legal.european-patent-office.org/dg3/bib/t830006.htm� (OJ 1990, 5).


�	For more information on the topic see the working paper on the patentability of computer programs commissioned by the European Parliament. � HYPERLINK "http://www.ivir.nl/publications/other/softwarepatent.pdf" ��http://www.ivir.nl/publications/other/softwarepatent.pdf��www.ivir.nl/publications/other/�softwarepatent.pdf� or the IPR-Helpdesk � HYPERLINK "http://www.ipr-helpdesk.org/docs/docs.EN/patentabilityComputerPrograms.html" ��http://www.ipr-helpdesk.org/docs/docs.EN/patentabilityComputerPrograms.html��www.iprhelpdesk.org/�docs/docs.EN/patentabilityComputerPrograms.html�


�	The legal differences between assignment of rights and licensing are only mentioned where essential for researcher to decide on their IP-related conduct.


�	Commission of the European communities, Communication from the Commission to the Council and the European Parliament on European contract Law, Brussels 11 July 2001, COM (2001) 398 final, Annex 1, p.38.


�	Eg in most of the Member States the publisher cannot assign the acquired rights to a third party without the author’s consent.


�	See Guibault/Hugenholtz: Study on the Conditions applicable to Contracts relating to Intellectual: Property in the European Union. May 2002:


� HYPERLINK "http://www.ivir.nl/publications/other/final-report2002.pdf" ��http://www.ivir.nl/publications/other/final-report2002.pdf��http://www.ivir.nl/publications/other/final-report2002.pdf�, p.29.


�	Visser 1999, p.118.


�	Eg the transfer may be limited to the right of reproduction.


�	See Guibault/Hugenholtz: Study on the Conditions applicable to Contracts relating to Intellectual: Property in the European Union. May 2002� HYPERLINK "http://www.ivir.nl/publications/other/final-report2002.pdf" ��http://www.ivir.nl/publications/other/final-report2002.pdf��http://www.ivir.nl/publications/other/final-report2002.pdf�, p.29.


�	Eg in Germany and Austria copyright is considered to be a unitary right of the author, and therefore it is not possible to dissociate the economic element of the right from the personality element of the right. A transfer of ownership is not permitted.


�	Eg they get some degree of freedom to alter a work.


�	See Guibault/Hugenholtz: Study on the Conditions applicable to Contracts relating to Intellectual: Property in the European Union. May 2002�� HYPERLINK "http://www.ivir.nl/publications/other/final-report2002.pdf" ��http://www.ivir.nl/publications/other/final-report2002.pdf��http://www.ivir.nl/publications/other/final-report2002.pdf�, p.42.


�	Eg Belgium, Greece.


�	Eg Spain, Portugal.


�	Eg France, Greece.


�	Eg Belgium, Italy.


�	www.cbs.dk/departments/law/staff/ol/commission_on_ecl/


�	Eg Dutch Copyright Act, Art. 26 b.


�	The civil codes of Belgium, France and Luxemburg provide for the rule, that contracts must be performed in good faith, Italy, Spain, Portugal and Greece oblige the parties to behave in accordance with the requirements of good faith. 


�	Eg Germany, Netherlands.


�	The European Directive 93/13/EEC on unfair terms in consumer contracts was adopted in 1993 but the provisions of the Directive only apply to ‘consumer’ contracts and are therefore in general not applicable to contractual agreements of IP questions.


�	An explicit prohibition imposes the Copyright Acts of Belgium, Germany, Greece, Italy and Spain.


�	Which exact point in time has to be referred to has been discussed controversially, see Büning/Kaestner: ECLIP Research paper Copyright, p.56.


�	SA Gestion du Figaro ./. SNJ Syndicat national des journalistes, Cour d’appel de Paris, 10.05.2000.


�	See Guibault/Hugenholtz: Study on the Conditions applicable to Contracts relating to Intellectual: Property in the European Union. May 2002:


� HYPERLINK "http://www.ivir.nl/publications/other/final-report2002.pdf" ��http://www.ivir.nl/publications/other/final-report2002.pdf��http://www.ivir.nl/publications/other/final-report2002.pdf�, p.32.


�	Eg in France and Spain.


�	Eg in Austria.


�	See Dusollier/Poullet/Buydens: A study prepared for the Third UNESCO Congress on Ethical, Legal and Societal Challenges of Cyberspace Infoethics 2000: Copyright and Access to Information in ihe Digital Environment. July 2000, p.18.


�	With the exception of the not yet prevalent technology of digital signatures.


�	Directive 2001/31/EC on certain legal aspects of information society services, in particular electronic commerce, see:


	http://europa.eu.int/ eur-lex/pri/en/oj/dat/2000/l_178/ l_17820000717en00010016.pdf.


�	Belgium, France, Greece, Germany, Italy, Portugal and Spain provide measures in this respect.


�	One exception is the transfer of rights that occurs as part of the sale of the whole or part of the exploiter’s business. In this case, the prior consent of the author or performing artist is usually not required.


�	See Guibault/Hugenholtz: Study on the Conditions applicable to Contracts relating to Intellectual: Property in the European Union. May 2002� HYPERLINK "http://www.ivir.nl/publications/other/final-report2002.pdf" ��http://www.ivir.nl/publications/other/final-report2002.pdf��http://www.ivir.nl/publications/other/final-report2002.pdf�, p.35.


�	Guibault/Hugenholtz: Study on the Conditions applicable to Contracts relating to Intellectual: Property in the European Union. May 2002:


� HYPERLINK "http://www.ivir.nl/publications/other/final-report2002.pdf" ��http://www.ivir.nl/publications/other/final-report2002.pdf��http://www.ivir.nl/publications/other/final-report2002.pdf�


�	Fromm/Nordemann, Vor § 12, Rn. 5.


�	Guibault/Hugenholtz: Study on the Conditions applicable to Contracts relating to Intellectual: Property in the European Union. May 2002:


� HYPERLINK "http://www.ivir.nl/publications/other/final-report2002.pdf" ��http://www.ivir.nl/publications/other/final-report2002.pdf��http://www.ivir.nl/publications/other/final-report2002.pdf�, p.20.


�	See Guibault/Hugenholtz: Study on the Conditions applicable to Contracts relating to Intellectual: Property in the European Union. May 2002:


� HYPERLINK "http://www.ivir.nl/publications/other/final-report2002.pdf" ��http://www.ivir.nl/publications/other/final-report2002.pdf��http://www.ivir.nl/publications/other/final-report2002.pdf�, p.149.


�	Only where rights as whole are transferable a contract can fully assign rights (assignment), otherwise a licence is necessary.


�	www.cbs.dk/departments/law/staff/ol/commission_on_ecl/.


�	Council Directive 91/250/CEE on the legal protection of computer programs.


�	Council Directive 96/9/EC of on the legal protection of databases.


�	Guibault/Hugenholtz: Study on the Conditions applicable to Contracts relating to Intellectual: Property in the European Union. May 2002:


� HYPERLINK "http://www.ivir.nl/publications/other/final-report2002.pdf" ��http://www.ivir.nl/publications/other/final-report2002.pdf��http://www.ivir.nl/publications/other/final-report2002.pdf�, p.26.


�	Cass. Civ. 1ère, 24 March 1993 (Société Aréo), RIDA 1993/158, p.200; Cass. Civ. 1ère, 28 March 1995 (Société Termopac), RIDA





