
Torts Outline 

I. Tort Law

1) TORT: To commit a tort is to act in a manner that is wrongful and injurious toward another. Tort law articulates the legal responsibilities or duties that persons owe one another, and provides victims of conduct breaching those duties with redress.
a) 3 kinds of torts:

i) Intentional Torts: Intentional invasion of person or property.  Fault + intent.

ii) Nonintentional Torts: 
(1) Negligence: Fault.

(2) Strict Liability: No fault.
2) FRAMEWORK 

a) Prima facie case: Has a prima facie case been made for the tort?

i) BATTERY
(1) CONTACT: Volitional act
(2) INTENTION: Intending to cause harmful or offensive contact 
(3) CONSENT: Contact was non-consensual.
(4) CAUSATION:  The act actually and proximately causes the contact
ii) ASSAULT
(1) ACT 
(2) INTENTION: Intending to cause another the apprehension of imminent harmful or offensive contact 
(3) CAUSATION: The act reasonably causes this apprehension in another
iii) NEGLIGENCE

(1) INJURY
(2) DUTY 
(3) BREACH
(4) CAUSATION
iv) STRICT LIABILITY
v) PRODUCTS LIABILITY
(1) P must suffer an injury. 

(2) D must be selling a product. (NOT sale of services)

(3) D must be a commercial seller.

(4) When D sold the product, the product must have been defective.
(5) The defect must have been the actual and proximate cause of P’s injury.
b) (If negligence) Defenses: What defenses & justifications can D raise?

i) COMPARATIVE RESPONSIBILITY
ii) ASSUMPTION OF RISK
c) Damages: What damages are applicable?  

i) NOMINAL
ii) COMPENSATORY
iii) PUNITIVE
II.  Intentional Torts 

1) BATTERY: Intentional infliction of harmful bodily contact upon another.

	Elements of Battery (Prima facie case)

	1. Volitional act

	2. INTENTION: Intending to cause 

	3. Harmful or offensive contact

	4. CONSENT: Contact was non-consensual.

	5. CAUSATION:  The act actually and proximately causes the contact


a) Harmful or offensive contact 

i) RS(2) 13. Battery: Harmful Contact.  An actor is subject to liability to another for battery if

(1)  he acts intending to cause a harmful or offensive contact with the person of the other or a third person, or an imminent apprehension of such a contact, and

(2)  a harmful contact with the person of the other directly or indirectly results.

ii) RS(2) 18. Battery: Offensive Contact. An actor is subject to liability to another for battery if

(1) he acts intending to cause a harmful or offensive contact with the person of the other or a third person, or an imminent apprehension of such a contact, and

(2) an offensive contact with the person of the other directly or indirectly results.

(3) An act which is not done with the intention stated in Subsection (1, a) does not make the actor liable to the other for a mere offensive contact with the other's person although the act involves an unreasonable risk of inflicting it and, therefore, would be negligent or reckless if the risk threatened bodily harm.

iii) RS(2) 19. What Constitutes Offensive Contact. 

(1) A bodily contact is offensive if it offends a reasonable sense of personal dignity.

iv) Standard for “offensive”/”harmful” contact = Reasonable person

(1) Actors are assumed to know the prevailing standards and may be liable even if they meant no offense.  Does not matter if P was offended, but whether a reasonable person (not overly sensitive) would be offended by D’s conduct

(2) Exception: If D has reason to know of P’s particular sensitivity, he may be liable even if the touching would not normally be offensive.

v) Contact defined: Tobacco smoke, a bullet or a rock are extensions of the person blowing smoke, pulling the trigger or holding the rock.  

(1) Leichtman v. WLW Jacor Communications, Inc.: An anti-smoking advocate brought suit for battery against a radio talk-show host when the host intentionally blew cigar smoke into his face. HOLDING: Contact which is offensive to a reasonable sense of personal dignity is offensive contact.  The smoke particles were an extension of Furman, and were therefore capable of being used to commit a battery.   

(2) Madden v. D.C. Transit System, Inc.: While standing in traffic, P alleged that he was assaulted by fumes and offensive oily substances which D allowed to spew from 2 of its buses.  HOLDING: Court held that assault claim was successful with regards to offensive contact but deficient re: the requisite intent for battery.  The fact that the bus company knew that the byproducts complained of were regularly discharged from the buses does not satisfy the requisite intentionality because the bus company did not have substantial certainty that harm would occur to particular/identifiable person. 
b) Intent

i) When a person has knowledge to a substantial certainty that harmful or offensive contact will result from a certain action, a battery occurs if that action is taken, even if there is no intent to cause harm to another.  “If the actor knows that the consequences are substantially certain to result from his act, and still goes ahead, he is treated by the law as if he had in fact desired to produce the result.”  (Contrast to negligence!)

(1) Vosburg v. Putney: Schoolboy kicks friend in shin in classroom. Due to prior injury, P left w/ even more serious injury.  D found liable.  The wrongdoer is liable for all injuries resulting directly from the wrongful act, whether they could or could not have been foreseen by him.  (Eggshell skull rule.)  Court also notes that kicking would have been acceptable in the playground, but in the present case, order had been called by the teacher.  Under those circumstances, no implied license to do the act complained of existed, and such act was a violation of the order and decorum of the school, and necessarily unlawful. 

(2) Garratt v. Dailey: A woman brought suit against her 5 year-old nephew, Brian Dailey, when she was injured in a fall that resulted from his pulling a chair out from beneath her.  The Supreme Court ultimately held that Brian was “substantially certain” that his aunt would fall as a result of his moving the chair, and therefore imposed liability. 
(3) White v. University of Idaho: Piano professor touched White’s back and unintentionally caused her harmful injuries.  HOLDING: Court held that D committed battery despite lack of intent to bruise P.  The intent element of the tort of battery does not require a desire or purpose to bring about a specific result or injury; it is satisfied if the actor’s affirmative act causes an intended contact which is not permitted and harmful or offensive.   

(4) Keel v. Hainline: D threw an eraser at a fellow student and unintentionally hit her in the eye, causing her to become partially blind in that eye. HOLDING: The fact that an act was done with a good intention, or without any unlawful intention, cannot change that which, by reason of its unlawfulness, is essentially an assault and battery into a lawful act, thereby releasing the aggressor from liability. 

ii) Transferred intent

(1) Ex: A intends to punch B, but instead punches C ( still liable.

(2) Ex: If you intend to commit frighten A by shooting near her (assault) but accidentally shoot C standing nearby ( have committed battery on C

iii) Not necessary that P knows of contact at the time: if D kisses P while asleep, but does not wake or harm her, D can still be held liable.
iv) An act or omission done or neglected under the influence of pressing danger is considered involuntary.

(1) Laidlaw v. Sage: P claimed that D’s action of shifting their positions relative to each other before a criminal explosion constituted battery, despite the fact that Ds action did not contribute to any part of the injury which P suffered by reason of the explosion. HOLDING: D did not voluntarily interfere with the person of the plaintiff. 

c) Causation
i) Act does not need to be the single cause of a harm, merely a but-for cause of the harm.
d) Consent: A battery consists of a touching of a substantially different nature and character than that which the patient consented.  

i) Grabowski v. Quigley: P injured his lower back, sought treatment from D (doctor), was operated on but continued to have back pain and developed a “drag” foot as a result of the surgery.  P later discovered that a different doctor had conducted a significant portion of his surgery and charged D with battery, for his never consented to the surgery performed by another doctor.  HOLDING: In favor of P.  The consent of the patient is a prerequisite to a surgical operation by his doctor and an operation without the patient’s consent is a technical assault.  P alleged sufficient facts to establish a cause of action for battery against D.

ii) Brzoska v. Olson: Ps, a group of former patients of D, sued estate of D under theories of negligence, battery and misrepresentation after they found out that their dentist died from AIDS.   Since patients had undergone teeth extractions when their gums bled, etc. the doctor’s touching was deemed “offensive” and “unconsented”, which later caused them a fear of having contracted HIV.  Question: Did the performance of dental procedures by an HIV-infected dentist, standing alone, constitute offensive bodily contact for purposes of battery, i.e. did such touching offend a reasonable sense of personal dignity?  HOLDING: No.  P suffered no injuries as a result of D’s touching.  P alleged no injuries stemming from their exposure to HIV, but instead, allege “injuries” arising solely out of their fear  that they were exposed to IV.  As a matter of law, the incidental touching of a patient by an HIV-infected dentist while performing ordinary, consented to dental procedures is insufficient to sustain a battery claim in the absence of a channel for HIV infection.  Such contact is offensive ONLY if it results in actual exposure to the HIV virus. 

iii) Werth v. Taylor: P sued doctor on theory of battery for authorizing a blood transfusion to save her life despite her previous refusal on account of her religion (she was a Jehovah Witness).  P argued that the potentially life-threatening situation did not alter P’s conscious, deliberate, and unequivocal refusal and therefore D’s decision to perform the transfusion with knowledge of refusal resulted in a battery.  HOLDING: No battery.  P’s prior refusals had not been made when her life was hanging in the balance or when it appeared that death might be a possibility if a transfusion were not given.  Clearly, her refusals were, therefore, not contemporaneous or informed.    IF UNCONSCIOUS, CONSENT IS IMPLIED!!!

3) ASSAULT 

	Elements of Assault

	1. ACT 

	2. INTENTION: Intending to cause another the apprehension of imminent harmful or offensive contact 

	3. CAUSATION: The act reasonably causes this apprehension in another


a) Assault: Protects P’s interest freedom from apprehension of contact
i) RS(2) 21. Assault.   An actor is subject to liability to another for assault if:

(1) he acts intending to cause a harmful or offensive contact with the person of the other or a third person, or an imminent apprehension of such a contact, and

(2) the other is thereby put in such imminent apprehension.

ii) An action which is not done with the intention stated in Subsection (1, a) does not make the actor liable to the other for an apprehension caused thereby although the act involves an unreasonable risk of causing it and, therefore, would be negligent or reckless if the risk threatened bodily harm.

iii) RS(2) 24. What Constitutes Apprehension

(1) In order that the other may be put in the apprehension necessary to make the actor liable for an assault, the other must believe that the act may result in imminent contact unless prevented from so resulting by the other's self-defensive action or by his flight or by the intervention of some outside force.

iv) Overview

(1) Assault consists of an act intended to cause either harmful or offensive contact with another person or apprehension of such contact, and that creates in that other person’s mind a reasonable apprehension of an imminent battery.

v) Intent

(1) P has the necessary intent if he intends to frighten the plaintiff; P does not need to be capable of carrying out the threat or intend any to cause P any harm.  (AMBITUIY)

(a) Langford v. Shu: D aided and abetted her two young sons in playing a practical joke against neighbor by releasing an “African Mongoose” (fox tail) near the neighbor as she attempted to leave D’s home.  HOLDING: D guilty of assault.  If an act is done with the intention of bringing about an apprehension of harmful or offensive conduct on the part of another person, it is immaterial that the actor is not inspired b any personal hostility or the desire to injure the other. NO HOSTILITY TOWARDS P IS REQUIRED.
vi) Standard for apprehension = reasonable person

(1) Koffman v. Garnett: Koffman, in his first year of organized football, was placed on the defensive team under the defensive coach, Garnett. To demonstrate the proper tackling technique, Garnett, without warning, thrust himself into Koffman, picking him up and throwing him to the ground, thereby breaking Koffman’s arm.  Koffman sued Garnett for assault.  HOLDING: No assault because any inference of apprehension is negated by the fact that Koffman had no prior warning of Garnet’s actions.  Any apprehension that occurred before Koffman hit the ground occurred after Garnett’s battery and does not amount to assault.  

(2) Exception

(a) If P is particularly sensitive, but a reasonable person would have no apprehension of imminent contact, NO assault.  Of course, if D has reason to know of P’s particular sensitivity, he may be liable even if action would not normally be frightening.

vii) Imminence

(1) Threat of future harm does not constitute assault (may constitute IIED).

(2) To differentiate, courts usually require the threat of harm to be w/in a short period for assault.  

(3) D must appear to P to have the present ability to commit the threatened act. 

(a) Brooker v. Silverthorne: D threatened P, a telephone operator, over the phone for being unable to connect him.  D not liable: Court finds that words do not amount to assault, and there was no threat that caused P to believe that bodily harm was imminent (D was not there, and the words were said in the heat of passion.)

viii)  Words Alone rule

(1) Generally, words alone are not enough to constitute assault. They must be accompanied by some overt act, however small, to add to the threatening character of the words.  Some cases & Second Restatement suggest that words & surrounding context can constitute assault when they place reasonable apprehension in P of imminent harm / offensive contact.  Ex: If A, a known gangster, threatens B over the phone; B comes around the corner & sees A, who does nothing but says, “your time has come”, A has committed assault.

4) INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS

	Elements of IIED

	1) Extreme & outrageous conduct

	2) Which is intended to cause, knew w/ substantial certainty would cause, or is highly probable to cause, and does cause  (intentionally or recklessly)

	3) Severe emotional distress in another


a) RS(2) 46. Outrageous Conduct Causing Severe Emotional Distress 

i) One who by extreme and outrageous conduct intentionally or recklessly causes severe emotional distress to another is subject to liability for such emotional distress, and if bodily harm to the other results from it, for such bodily harm.

ii) Where such conduct is directed at a third person, the actor is subject to liability if he intentionally or recklessly causes severe emotional distress

(1) to a member of such person's immediate family who is present at the time, whether or not such distress results in bodily harm, or

(2) to any other person who is present at the time, if such distress results in bodily harm.

b) Overview 

i) Tort of IIED is claimed often but rarely successful.

ii) IIED v. assault: IIED can cover threats that resemble assault for the indefinite future.
iii) CONDUCT: Standard of outrageousness  

(1) The concept of extreme and outrageous conduct defies general description, but as a rough rule, it is probably the case that judges are strongly disinclined to deem conduct sufficiently abominable to meet the standard.  

(2) Court considers particular characteristics of P and the relationship between D &P to determine outrageous conduct.

(a) Greer v. Medders: P’s doctor departed on vacation, and D, another doctor, attended to him.  D failed to visit P for several days and P and P’s wife complained.  D allegedly screamed and insulted P and wife in the hospital and caused P to experience episodes of uncontrollable shaking, for which he required psychiatric treatment.  HOLDING: D may be responsible of IIED.  For conduct which is of an outrageous or egregious nature or so terrifying or insulting as to humiliate, embarrass or frighten the plaintiff, Georgia recognizes the tort of intentional infliction of emotional distress.  Given the fact that the alleged statements at issue in this case were made by a physician to a post-operative patient and his wife as the patient lay in a hospital bed, we cannot say as a matter of law that the statements were insufficiently abusive to support a recovery for the tort of IIED.

iv) INTENT: High bar 

(1) Extreme/outrageous conduct and emotional distress are core of IIED tort. However, P must also establish that D acted for the purpose of causing P emotional distress, or with knowledge that such distress was substantially certain to result.   (IIED differs from battery and assault in that liability also attaches for reckless infliction of severe emotional distress through outrageous conduct.)

(a) Doe 1 v. Roman Catholic Diocese of Nashville: Ex-priest molests JD1 & JD2;  both JDs and their mother (Ps) claim IIED from the Church. Court finds that the Does failed to show the Diocese had directed their conduct at Ps w/ the intent to cause severe emotional distress. Diocese’s actions were really an omission; historically there has been a reluctance to impose liability for omission.  ON APPEAL, CASE WAS REVERSED.  D DOESN’T HAVE TO INTEND TO CAUSE EMOTIONAL DISTRESS IN ANY SPECIFIC PERSON, JUST HAVE A RECKLESS DISREGARD THAT DISTRESS COULD OCCUR – NO NEED FOR A SPECIFIC VICTIM. DISREGARD A SUBSTANTIAL RISK.
v) EMOTIONAL DISTRESS

(1) In addition to presenting evidence sufficient to establish intent/recklessness and extreme and outrageous conduct, an IIED P must also prove that the conduct caused her severe emotional distress.  

(a) Roberts v. Saylor: P was operated on successfully by D; no bodily harm resulted from conduct of D.    D allegedly said he “didn’t like” P for having unsuccessfully sued a fellow doctor and himself.  She brought an action for IIED.  HOLDING:  For D.  Liability for IIED is only found in those cases where the conduct has been so outrageous in character, and so extreme in degree, as to go beyond the bounds of decency, and to be regarded as atrocious and utterly intolerable in a civilized society.  It should be understood that liability does not arise from mere insults, indignities, threats, annoyances, petty expressions or other trivialities.   The law should not intervene when someone’s feelings merely are hurt.  Also, P’s emotional distress must be sufficiently severe, genuine and extreme that no reasonable person should be expected to endure it. The emotional distress must in fact exist, and it must be severe.  Here, there was no doctor-patient relationship existing between P and D at the time, and P did not need psychiatric or further medical treatment after the incident. 

(b) Littlefield v. McGuffey: P sued for IIED after landlord refused to rent to her (because her boyfriend was a different race), and continued to harass her.  HOLDING: Court found IIED – death threats are heinous and support a finding of IIED.  The one at issue was all the more so because it employed the most venomous and loathsome of racist epithets.   Said there was no requirement of showing medically significant, physical manifestation of severe emotional distress.  NO PHYSICAL MANIFESTATION OF EMOTIONAL DISTRESS NECESSARY.
5) TRESPASS

	Elements of Trespass (Prima facie case)

	1. INTENTION: Did actor set out to make CONTACT with the property?

	2. Did actor in fact make such contact?


a) TRESPASS: Tangible invasion by an actor of property possessed by another, whether by the actor herself, or by other persons, animals, mechanized devices, or natural or artificial substances for which the actor is responsible.  

i) Intent

(1) D’s interference must have been intentionally undertaken, but while the act itself must have been intentional, there need not be any intention to do harm to the P, or to invade property that the actor knows to be owned or possessed by someone else, just as there need not be any unreasonable conduct.    It is enough that a) D intentionally “invades” a swath of land (by walking on it, driving across it, throwing things onto it, digging it up, flooding it, building on it, etc.), and P owns or possess the swath in question.

ii) Nature of Contact

(1) Very minimal interferences continue to be treated as actionable in trespass law. According to Restatement Second, a trespass may be committed on, beneath or above the surface of the earth.

(2) Harm: No requirement that the invasion cause harm to the property or loss of economic value.  (Contrast to negligence!)

(a) Jacque v. Steenberg Homes, Inc.: Court upheld an award that combined nominal and compensatory damages with $100,000 in punitive damages where D, in the face of the Ps express refusal to consent, crossed P’s land with heavy equipment.  Land was covered in snow, so no adverse effects from the trespass.

b) Privileges: Private Necessity

i) Private necessity supplies an incomplete privilege to commit trespass.  The “privilege” refers to the fact that the D is held to be entitled to override the property owner’s right to exclude – the owner lacks the authority he would otherwise possess to eject a trespasser.  The privilege in “incomplete” because the D is still liable for compensatory damages that result from his exercise of the privilege.  

ii) Private vs. Public necessity: The incomplete privilege of private necessity is to be contrasted with the complete privilege of public necessity, whereby a private citizen, is entitled to use or destroy another’s property in order to avert a greater harm to the public without suffering any sanction.  However, the destruction or harming of private property in the name of the public will typically be effected by government officials.

iii) Doctrine of necessity  is applicable according to circumstance and evidence presented.

(1) Ploof v. Putnam: Family moored boat to dock without owner’s permission in order to save themselves and their boat from destruction or injury.  Owner’s servant unmoored the boat, whereupon it was driven upon the shore by the tempest and destroyed, and the family was injured. HOLDING:  No trespass.  Entry upon the land of another may be justified by necessity. The doctrine of necessity applies with special force to the preservation of human life. It doesn’t matter that there may have been other natural objects to which the boat could have been moored with equal safety.  

(2) Vincent v. Lake Erie: D’s ship was not unmoored from P’s dock after discharging cargo due to bad weather conditions, and as a result, caused damage to dock.  HOLDING: D was justified in not unmooring ship but is still liable for damage to dock.  Having preserved the ship at the expense of the dock, her owners are responsible to the dock owners to the extent of the injury inflicted.  Necessity may require the taking of private property for public purposes, but compensation must be made.

III. Negligence 

	Negligence Prima Facie Case

	1) P has suffered an injury

	2) P can establish that she was owed a duty of care

	3) P can show that D breached that duty of care

	4) Causation: D’s actions caused P’s injury
a) Cause in fact and
b) Proximate cause


1) INJURY

a) P must show an adverse effect in order to recover:

i) Physical harm: bodily harms or harms to tangible property

ii) Economic harm:
iii) Emotional distress:
b) DUTY

c) RS(3) 7. Duty 

i) An actor ordinarily has a duty to exercise reasonable care when the actor's conduct creates a risk of physical harm.

ii) In exceptional cases, when an articulated countervailing principle or policy warrants denying or limiting liability in a particular class of cases, a court may decide that the defendant has no duty or that the ordinary duty of reasonable care requires modification.

d) Overview

i) Question for JUDGE:  Who can sue? 

(a) DOCTRINAL TEST for duty: You must be a foreseeable victim to be owed a duty.  (Did D know or should he have known that conduct posed a risk of harm to P?  Foreseeability often depends on how creative one is willing to be, so judges determine foreseeability depending on policy.)
(i) POLICY: Duty is not sacrosanct in itself, but only an expression of the sum total of those considerations of policy that lead the law to say that the particular plaintiff is entitled to protection.  On balance, would it be good for society to impose liability on the D? Duty is not self-defining: courts must articulate reasons to support their duty rulings on basis of aggregate social welfare. 
(ii) Duty has been expanded over the years such that today, there is a general duty in the absence of a countervailing policy. 
(iii) Courts dealing with negligence cases tend to approach the duty element differently depending on the type of negligence claim before them.  Outside of cases where D’s negligent actions caused another to suffer physical harm, courts often refuse to impose an unqualified duty of reasonable care.  
e) Premises Liability

i) Generally, possessor owes the trespasser NO duty of care; the possessor owes the licensee the duty to make safe dangers of which the possessor is aware; and the possessor owes invitees the duty to exercise reasonable care to protect them against BOTH known dangers and those that would be revealed by inspection. 

(1) Evolution of doctrine: Dissatisfaction with the licensee-invitee distinction has caused roughly half the states to abolish it, so as to create a duty of reasonable care to all those who enter property by permission, while retaining the traditional common law rules for trespassers. 

ii) Three common law categories that courts invoke to determine whether a duty is owed:

(1) Invitee: expressly invited w/ possessor’s consent, must be on the land for a materially beneficial purpose for the possessor (customer in the store).

(a) Standard of care owed: duty of reasonable care = must inspect premises

(b) B < P x L: economically efficient to impose duty

(2) Licensee: one who has express or implied permission to enter property. (Ex: guest who visits residence of another to attend a social function)  Basically licensee takes property as it is (no duty of reasonable care), but possessor has duty to warn licensee of any hidden dangers/traps that he knows about/should know about, and that it’s not reasonable for that guest to figure out.

(a) Risks that possessors know about: B < P x L: therefore duty imposed

(b) Risks that possessors do not know about: B > P x L: no duty

(3) Trespasser: possessor does not give consent; no right or privilege. In general, possessor does not owe a duty of care other than not to intentionally injure trespasser.

(a) B > P x L: not economically efficient to impose duty for trespassers

(b) Exception: The general rule of no duty of care applies only to adult trespassers. By contrast, possessors of property must take reasonable care to avoid causing injuries to child trespassers who are not old enough to appreciate a danger presented by the property.  Possessor has a duty not to create an “attractive nuisance” that child, who may not be able to perceive dangers appropriately, may be attracted to.

iii) Liability to non-entrants: What about injuries caused  by conditions on land to persons not on the land? General rule is that D is not liable to take care to protect against harms caused by “natural” conditions, such as trees on the land.  (Unless there is relative frequent traffic, land is heavily wooded, acreage is small – D obligated to take care to ensure that trees on property do not injure travelers on public roads.)The  no-duty rule does not apply when the danger is posed by “artificial conditions” (man-made structures) created by or known to possessor, as well as to activities undertaken on the property, such as the burning of leaves.

(1) Salaman v. City of Waterbury: Estate administrator sued city for wrongful death of decedent, who drowned in a city reservoir where swimming was not permitted, there were no lifeguards or lifesaving equipment.  HOLDING: Duty of city depends on whether P was a trespasser or licensee.  City’s duty to trespassers was to refrain from causing them injury intentionally or by willful and reckless conduct. City did not intentionally injure P, so only way to find duty is if P was a licensee.  If P were a licensee (present on city’s land with its permission or express or implied invitation), city was under duty to keep property in a reasonably safe condition and provide warning as to hidden hazards upon the property.   Ultimately, court held for D – City did not actively subject P to danger and was not under obligation to warn about inherent dangers of swimming.  Even if P had been a licensee, a rule requiring a property owner to post warning signs about the dangers inherent in swimming is unreasonable.  There were no drop-offs, no currents, no underwater debris, no waves, etc. in the reservoir. 

(2) Oettinger v. Stewart: Oettinger, 71 yrs, entered Stewart’s office to inquire about apartment availabilities.  After business had ended and Oettinger was leaving, Stewart fell on and injured Oettinger.  HOLDING: Whether P was a business visitor (invitee) or licensee, P’s presence on the premises was known to D at time of accident and accident resulted from action on part of D, not defect condition of premises. In that case, the standard of care is reasonable care.  

(3) Carter v. Kinney: P slipped on ice at entrance of D’s home where P was to attend a Bible study group.   HOLDING: P was a licensee, so D had no duty to protect him from unknown dangerous conditions.

iv) Innovation: General duty of care (California)

(1) Rowland v. Christian: Rowland stopped by an apartment being rented by Christian.  He asked to use the bathroom, and suffered a deep laceration when he grabbed a faucet handle that contained a concealed, jagged crack.  Christian knew about the crack.   HOLDING:  Rather than bring California law in line with that of most other states by imposing a duty to protect licensees against known but hidden dangers, California court abolished common law categories.  Created an unqualified duty rule that would allow all premises liability cases to go to jury on question of whether possessor failed to exercise reasonable care toward well-being of anyone injured by dangerous conditions on property.  

(a) “A man’s life or limb does not become less worthy of protection by the law nor a loss less worthy of compensation under the law because he has come upon the land of another without permission or with permission but without a business purpose. Reasonable people do not ordinarily vary their conduct depending on such matters, and to focus upon the status of the injured party to determine the question whether the landowner has a duty of care, is contrary to our modern social more and humanitarian values.”

(b) NOTE: Subsequent to Rowland, the California legislature enacted statutes that limited the decision in 2 important respects. First, it immunized possessors from liability to trespassers injured on the premises in the course of committing certain felonies.  Second, it created specific exceptions to the duty of reasonable care for plaintiffs who are injured when on another’s property for “sport or recreational” uses, such as ice skating on a private pond. 

f) Affirmative Duties to Rescue and Protect

i) RS(3) 41.  Duty To Third Persons Based On Special Relationship With Person Posing Risks 

(1)  An actor in a special relationship with another owes a duty of reasonable care to third persons with regard to risks posed by the other that arise within the scope of the relationship.

(2) Special relationships giving rise to the duty provided in Subsection (a) include:

(a) a parent with dependent children,

(b) a custodian with those in its custody,

(c) an employer with employees when the employment facilitates the employee's causing harm to third parties, and

(d) a mental-health professional with patients.

ii) Overview: 

(1) Traditionally, the law DOES NOT impose a general DUTY TO RESCUE.  (Some states have enacted general statutes imposing a duty to rescue or render aid to those in peril.)  Negligent nonfeasance: Failure of D to act in a situation where action on his part would have prevented P’s injuries. 

(a) RATIONALE

(i) Protect individual autonomy – law is reluctant to impose positive obligations on people.  
(ii) Difficulty of circumscribing duty to rescue within workable limits. WHO would duty be imposed on?  Only people three meters away from accident or witnesses broadly or family members??? Who has the duty to prevent a blind man from crossing a busy street?
(b) Osterlind v. Hill: D rents canoe to drunk decedent; decedent goes out on lake, capsizes, and D does not come to his rescue even though he yells.  Court finds that D did not violate any legal right of decedent’s.  

(2) P must usually establish special circumstances to prevail on negligent nonfeasance:  

(a) Special relationship with D 

(b) Common enterprise with D

(c) D assumed a duty to protect P from peril/physical injury or volunteered to rescue

(d) D placed P at risk 

(i) When actor knows/should know that by his conduct, he has physically injured or placed at risk for future harm someone, actor has duty to make reasonable efforts to prevent victim from suffering further harm, or prevent risk of harm from being realized. Includes situations when defendant injures/imperils through a wrongful act, and also when through an innocent act.

1. Theobald v. Dolcimascola: Decedent teen shot himself while playing Russian roulette while his friends (Ds) watched.  Court finds that Ds did not have a duty to decedent—no special relationship & thus no duty to rescue.

(3) Good Samaritan immunities: Immunize certain persons who undertake certain rescues from liability for negligence (& sometimes gross negligence) in rescuing. 

(a) Usually limited to “off-duty” professionals; some also cover volunteer firefighters, even ‘lay’ rescuers. In general, not understood to immunize EMTs, emergency room doctors/nurses from ordinary malpractice liability.

iii) Duty of therapists

(a) Once a therapist does in fact determine, or under applicable professional standards reasonably should have determined, that a patient poses serious danger of violence to others, he bears a duty to exercise reasonable care to protect the foreseeable victim of that danger.

(i) RATIONALE: On the one hand, the need to preserve patient confidence recognizes that effective diagnosis and treatment of a mental illness or an emotional problem is severely undermined when a patient cannot be assured that a statement made in the privacy of his therapist’s office will not be revealed. On the other hand, is the recognition that, under limited circumstances, preserving a confidence is less important than protecting the safety of someone whom the patient intends to harm.

(ii) Tarasoff v. The Regents of the University of California: A murdered woman’s parents sued the University because therapists employed there failed to warn their daughter of death threats made towards her by a patient.  Special relationship here between patient & therapist satisfied & supports finding of affirmative duty. Court balances: patient’s right of confidentiality v. public’s right to safety ( protective privilege ends when peril beings.

(iii) Ewing v. Goldstein: Parents of victim killed by a therapist’s patient sued the therapist for wrongful death based on the therapist’s failure to warn the victim after the therapist received a communication from patient’s father that patient threatened to kill or cause serious physical harm to the victim.  HOLDING: A communication from a family member to a therapist, made for the purpose of advancing therapy, is a “patient communication” within the meaning of the statute. A therapist’s duty to warn a victim arises if the information communicated leads the therapist to believe or predict that the patient poses a serious risk of grave bodily injury to another.

iv) Social host liability: In most states, there is statutory liability for commercial establishments that serve alcohol to obviously intoxicated /minors to persons injured because those patrons were intoxicated.  Duty of social hosts depends on foreseeability of risk created and policy consequences of duty finding. 
(1) Did hosts know or should have known that guests were going to drive and hosts continued to serve alcohol to them after they were clearly drunk?

(2) Policy reasons for reluctance to impose liability on social guests v. licensed alcohol vendors  

(a) Access to insurance.  Home owners normally would not be insured, whereas vendors would. 

(b) Social guests don’t have a financial motivation to encourage drinking/dangerous behavior, and are not as trained/knowledgeable as vendors to identify drunk people. 

(3) McGuiggan v. New England Tel. & Tel. Co.: Parents have graduation party; son’s friend, not obviously intoxicated, drives away.  Son in car, is decapitated by telephone pole when he leans out of car window.  Court finds parents were not liable; guest was not obviously drunk when he left and they were not aware of his intoxication.  Court allows that it would recognize liability when there was a showing that the social host knew / should have known his guest was drunk & still gave him alcohol.  Acknowledges reluctance to impose liability for policy reasons: social hosts (unlike vendors) are not always aware of who is drinking & how much.  Also the social cooling that would result if liability imposed.  

(4) Childs v. Desormeaux: At a BYOB social house party, P brought and consumed alcohol and became intoxicated.  He initially expected to be offered a ride, taxi or overnight stay invitation by the hosts who had made these offers to D in the past.  At the end of the party, D decided to drive himself home and en route caused a car accident which resulted in catastrophic injuries to P.  HOLDING: For D, social hosts.

(a) POLICY: The duty owed by commercial hosts to third parties where they are injured by patrons who have been drinking does not apply to private hosts as the duty is different.  Monitoring by commercial hosts is easier to accomplish as it is expected by both patrons and members of the community; the sale and consumption of alcohol is strictly regulated and commercial hosts are expected to comply by strict rules by training staff to monitor age and consumption of patrons and a contractual relationship exists between patrons and commercial hosts.

(b) FORESEEABILITY:  There was no proximity between P’s injuries and D’s behavior therefore the hosts owed no duty of care to the P. D’s drinking and driving was not foreseeable on the facts of this case as a history of consumption and impaired driving does not make drunk driving and injury reasonably foreseeable.  No duty of care arose from D’s failure to act as their actions did not fall into any applicable category as holding a house party was not an invitation to a dangerous activity, guests had autonomy, and there was no requirement to care for highway users.  Hosting a party where alcohol is served does not, without more, establish the degree of proximity required to give rise to a duty of care on hosts to highway users who may be injured by an intoxicated guest.

(5) Kelly v. Gwinnell: Social host enabled an adult guest at his home to become drunk  and continued to serve liquor after guest was visibly intoxicated.  P later got into a car accident.  HOLDING: Host may be liable.  Social hosts have a duty to the public not to create foreseeable, unreasonable risks by serving alcohol to their guests.  When hosts serve alcohol to an adult social guest, knowing both that the guest is intoxicated and will thereafter drive, is liable for injuries inflicted on a third party as a result of the negligent driving by the adult guest.  We impose this duty on the host because the policy considerations served far outweigh those asserted in opposition. 

g) Rescuers

i) Danger invites rescue doctrine: Applies to all rescues that are reasonably carried out and contemporaneous with the carelessly created peril.  (Exception: Professional rescuers cannot recover from person they rescue—Firefighter’s Rule.)
(a) Rescue Doctrine VARIES the ordinary rules of negligence:

(i) Permits the rescuer to sue on the basis of D’s initial negligence toward the party rescued, without the necessity of proving negligence toward the rescuer.

(ii) Restricts the availability of the defense of contributory negligence by requiring D to prove that the rescuer acted rashly or recklessly under the circumstances. 

(2) Wagner v. International Railway Co.: P & his cousin on train which, as it is crossing a bridge, lurches so that cousin is thrown out.  P goes to rescue and is injured in his attempt.  D railroad held to owe P a duty since (Cardozo) “danger invites rescue,” even if conductor had not explicitly invited P to participate in a dangerous rescue attempt.   “Danger invites rescue. The cry of distress is the summons to relief.  The law does not ignore these reactions of the mind in tracing conduct to its consequences.  It recognizes them as normal… The state that leaves an opening in a bridge is liable to the child that falls into the stream, but liable also to the parent who plunges to its aid.”

(3) Solgaard v. Guy F. Atkinson Co.: Laborers were injured at a dam construction site and P, a doctor, was summoned at his home to assist. During his rescue, P seriously injured his back.  Court held that P could recover because absent rash or reckless conduct on their part, rescuers can recover from the person whose negligence created the peril which necessitated the rescue.   

h) Negligently Inflicted Emotional Distress

i) Default rule: No general duty to avoid the negligent infliction of emotional distress.  

(1) POLICY JUSTIFICATIONS

(a) Recognizing many causes of action for emotional injuries when not related to any physical trauma could inundate resources with a flood of relatively trivial claims, many of which could be imagined or falsified.

(b) No necessary finite limits on the number of persons who might suffer emotional injury as a result of a given negligent act.

(c) The incidence and severity of emotional injuries are also more difficult to predict than those typical physical injuries because they depend on psychological factors that ordinarily are not apparent to potential tortfeasors.

ii) Exceptions

(1) If emotional harm is connected to physical harm, it is actionable.  When emotional harm is parasitic on physical harm, P can recover for the emotional harm (pain and suffering damages).

(2) NIED is actionable in certain special relationships.  Ex: Telegraph company that messed up an important message; also mortician’s mishandling of a corpse.

(3) Zone of danger: if P can establish that he was within the zone of danger for physical injury, even if physical injury did not occur, P can recover for emotional distress. Three requirements to find liability: 

(a) Spatial proximity: P must be within the zone of physical danger of D’s carelessness.  Objective requirement; doesn’t matter if P thinks she’s w/in the zone.

(b) Physical manifestation of distress (miscarriages, heart attack).  Today, some courts have gone further and do not require any physical symptoms.
(c) P’s fear of physical injury must be the cause of her emotional distress.

(i) Consolidated Rail Corp v. Gottshall: P worked at a railroad and lost a close friend to a heart attack arguably due to harsh work conditions (extreme heat, no breaks, etc).  P eventually  became extremely agitated and distraught, worried that he would die under similar circumstances.  Supreme Court (Thomas) adopts the zone of danger test.  1) Test is consistent with common law; 2) Test is consistent with FELA’s central focus on physical perils (problematic); 3) Test consistent with need to limit liability to protect against “infinite liability” to an “infinite number of persons.” (main reason).  Ginsburg in dissent says that is ridiculous—the class of potential plaintiffs is not infinite.

(4) California’s NEW STANDARD for bystanders: P can claim D caused traumatic injury if the ordinary man under such circumstances should reasonably have foreseen the accident and harm.  Consider these factors in evaluating foreseeability:

(a) Spatial proximity: P was at the scene of the injury 

(b) Temporal proximity: P was aware of what was happening and shock resulted from a direct emotional impact upon P from sensory observance of accident.

(c) Relational proximity: P was a close relative of the victim of the physical injury. 

(i) Dillon v. Legg: Mother sees her daughter run over by car.  At trial court level, mother not allowed to recover (too far away), but Court reverses and allows her to recover for emotional distress; expansion of liability!  Key is foreseeability of third party’s injury; main test for recovery is to consider if it was reasonably foreseeable the accident would cause emotional distress in another.  
1. At first courts insisted that there be no recovery for emotional trauma at all. Retreating from this position, they then gave relief for such trauma only if physical impact occurred. Next they abandoned the requirement for physical impact but insisted that the victim fear for her own safety, holding that mother can recover for fear for her children’s safety if she simultaneously entertained a personal fear for herself.  ANOMALY: Essentially, the victim’s sister, who observed the accident, could recover because she was in the zone of danger, but the mother, not far distant, would be barred from recovery.
2. The Court should not deny recover upon a legitimate claim because other fraudulent ones may be urged.
3. The alleged definitions for recover on the different facts of future cases does not justify the denial of recovery on the specific facts of the case; in any case, proper guidelines can indicate the extent of liability for future cases.
(ii) DISSENT: How “close” must the relationship be between the P and the 3rd person? What is the magic in the P being actually present? Is the shock any less real if the mother does not know of the accident until her injured child is brought into her home?  The liability imposed by such a doctrine is out of proportion to the culpability of the negligent tortfeasor. 
(d) Thing v. La Chusa: Mother sues after son was hit by a car, but she is denied recovery because she was not at the scene of the accident.  Court held that guidelines set out in Dillon are rules governing whether P can recover for NIED.  Rejects complete relaxation of rules set in Dillon and some subsequent cases followed but applies the Dillon factors.

(i) The case-by-case approach to development of the law has not only produced inconsistent rulings in the lower courts, but has provoked considerable critical comment.

(ii) Recovery should be limited to persons closely related by blood or marriage.

(iii) In identifying those persons and the circumstances in which the defendant will be held to redress the victim, it is appropriate to restrict recovery to those persons who will suffer an emotional impact beyond the impact that can be anticipated whenever one learns that relative is injured, or dies, or the emotion felt by a “disinterested” witness.

(iv) THREE conditions:

1. CLOSELY RELATED TO VICTIM

2. PRESENT AT SCENE OF ACCIDENT

3. AWARE THAT VICTIM IS BEING INJURED

4. AS A RESULT SUFFERS EMOTIONAL DISTRESS BEYOND THE IMPACT THAT CAN BE ANTICIPATED OF A DISINTERESTED WITNESS.

(5) Johnson v. Douglas: Husband and wife sued to recover for death of family dog run over by a speeding driver.  They claimed to suffer from emotional distress due to the witnessing of the death of their dog.  Court held that the zone of danger rule is only applicable to the observance of the death of serious injury of an immediate family member who is a person.  

Policy – IIED

Argument for allowing recovery for pure emotional distress: wrongdoers will be under deterred if they do not have to pay for negligence.   There cannot be an entire category of wrongs that businesses do not have to internalize. 

i) Pure economic loss

i) Physical damage to a proprietary interest is a prerequisite to recovery for economic loss in cases of unintentional tort.  Burden is on P to show that court should recognize duty of care running from D to P.

(1) State of Louisiana v. M/V Testbank:  Collision of two ships caused pollution of a river, and all the fishing, shrimping, and related activity were temporarily suspended.  Commercial oystermen, fishermen, etc. brought claims for economic loss unaccompanied by physical damage to property. Ps argued that the req of physical injury to a proprietary interest was arbitrary, unfair and illogical, as it denies recovery for foreseeable injury caused by negligent acts.  Court holds that physical damage is a prereq of to recovery for economic loss.

(a) Without this limitation foreseeability would lose much of its ability to function as a rule of law.

(b) Otherwise wave upon wave of successive economic consequences actions would be brought – draw too many judicial resources. 

(c) Present rule is candid and makes results more predictable.   Denying recovery for pure economic losses is a pragmatic limitation on the doctrine of foreseeability. 

ii) Exception to general no duty rule for pure economic loss (outlier case!!!)
(1) If there is a special relationship between tortfeasor and victim.   People Express case suggests a general principle: plaintiffs can recover for pure economic loss when defendant owes a duty to plaintiffs of an identifiable class.  Accountants and auditors can be held liable for pure economic losses of third parties that relied on their misrepresentations. 
(a) People Express Airlines Inc. v. Consolidated Rail Corp.: P, an airline, was forced to evacuate its premises and suffered an interruption of its business operations with resultant economic loss.  Court holds that D owes a duty of care to take reasonable measures to avoid the risk of causing economic damages, aside from physical injury, to particular Ps comprising an identifiable class with respect to whom D knows or has reason to know are likely to suffer such damages from its conduct.  A D failing to adhere to this duty of care ma be found liable for such economic damages proximately caused by its breach of duty. P still has to prove lost profits with high degree of certainty.

(i) Countervailing considerations of fairness and public policy have led courts to discard the requirement of physical harm as an element.

(ii) The answer to the allegation of unchecked liability is not the judicial obstruction of a fairly grounded claim for redress.  The asserted inability to fix chrystalline formulae for recovery on the differing facts of future cases does not justify the wholesale rejection of recovery in all cases.  The application of negligence doctrine advances the fundamental purpose of tort law and does not unnecessarily foreclose redress based on formalisms or technicalities. 

Policy – Pure Economic Loss
AGAINST no recovery for pure economic loss (Marxist view): only people with property who own means of production are entitled to recovery.

Rebuttal: If we allow recovery for pure emotional distress or economic loss, then there might not be enough money in the pool of funds to compensate people for and protect people’s physical integrity. Must prioritize physical security!
j) Policy-based Duty Exemptions

i) In certain areas, special qualified duty rules apply instead of a general duty of care on grounds of public policy. In such areas – premises liability, pure economic loss, etc – the burden is on the P to explain why the court ought to recognize a duty of care running from the D to persons such as the P.  

(1) Strauss v. Belle Realty Co.: P was injured on stairs during blackout that was ConEd’s fault.   Court refuses to impose liability to avoid “crushing liability” for ConEd.  Very large class of potential negligence claimants.  Court must limit the legal consequences of wrongs to a controllable degree (economic considerations & slippery slope arguments).  Also issues of intervening cause at issue here (ConEd was not in charge of maintaining those stairs).   DISSENT: Perverse consequence of ruling: the more persons injured trough a tortfeasor’s gross negligence, the less the responsibility for injuries incurred.  Burden should be on ConEd to show that it owed P no duty of care or that it would suffer dire consequences if held responsible to all foreseeable plaintiffs.   No deterrence effect! Possible encouragement for companies to make LARGE mistakes rather than small ones. 
(2) Riss v. City of New York: Riss sued the City for negligence due to the police failing to provide protection from an attacker who had previously threatened her on numerous occasions.  HOLDING: A municipality is not liable for failure to provide special police protection to an individual  member of the public who was repeatedly threatened with personal harm and eventually suffered injured for lack of protection.  Liability for governmental activities only attaches insofar as it is related to the provision of services and facilities for the use of the general public rather than particular members of the public.  If we were to permit tort liability for those who seek police protection based on specific hazards, it would cause a determination as to how the limited resources of the community should be allocated and without predictable limits.  There are no predictable limits to the potential liability for failure to provide adequate police protection as compared to other areas of municipal liability.  DISSENT: “Because we owe a duty to everybody, we owe it to nobody.”  Holding for P would induce public officials to provide at least a minimally adequate number of police.  Sovereign immunity = public duty.  Either improve public administration or accept the cost of compensating injured persons!

Policy – Historical justifications for sovereign immunity
-It is inappropriate for courts to second-guess decisions of executive and legislative branches, especially when their decisions involved budgetary concerns.  Those branches are more democratically accountable and should be responsible for budget decisions.

-Holding public service sectors/companies liable will be extremely expensive, burden the treasury.

-There are alternative ways for individuals to seek redress from governments in a democracy, such as appealing to legislators directly.  

2) BREACH 

a) The Reasonable Person

i) RS(3) 3. Negligence 

(1) A person acts negligently if the person does not exercise reasonable care under all the circumstances. Primary factors to consider in ascertaining whether the person's conduct lacks reasonable care are the foreseeable likelihood that the person's conduct will result in harm, the foreseeable severity of any harm that may ensue, and the burden of precautions to eliminate or reduce the risk of harm.

ii) RS(2) 283. Conduct Of A Reasonable Man: The Standard 

(1) Unless the actor is a child, the standard of conduct to which he must conform to avoid being negligent is that of a reasonable man under like circumstances.

(2) Comments:

(a) This Section is concerned only with the standard of conduct required of the actor to avoid being negligent. It is not concerned with the question of when he owes to another a duty to conform to that standard.

(b) Qualities of the “reasonable man.” The words “reasonable man” denote a person exercising those qualities of attention, knowledge, intelligence, and judgment which society requires of its members for the protection of their own interests and the interests of others. It enables those who are to determine whether the actor's conduct is such as to subject him to liability for harm caused thereby, to express their judgment in terms of the conduct of a human being. The fact that this judgment is personified in a “man” calls attention to the necessity of taking into account the fallibility of human beings.

(c) Standard of the “reasonable man.” Negligence is a departure from a standard of conduct demanded by the community for the protection of others against unreasonable risk. The standard which the community demands must be an objective and external one, rather than that of the individual judgment, good or bad, of the particular individual. It must be the same for all persons, since the law can have no favorites; and yet allowance must be made for some of the differences between individuals, the risk apparent to the actor, his capacity to meet it, and the circumstances under which he must act.

In dealing with this problem the law has made use of the standard of a hypothetical “reasonable man.” Sometimes this person is called a reasonable man of ordinary prudence, or an ordinarily prudent man, or a man of average prudence, or a man of reasonable sense exercising ordinary care. It is evident that all such phrases are intended to mean very much the same thing. The actor is required to do what this ideal individual would do in his place. The reasonable man is a fictitious person, who is never negligent, and whose conduct is always up to standard. He is not to be identified with any real person; and in particular he is not to be identified with the members of the jury, individually or collectively. It is therefore error to instruct the jury that the conduct of a reasonable man is to be determined by what they would themselves have done.

The chief advantage of this standard of the reasonable man is that it enables the triers of fact who are to decide whether the actor's conduct is such as to subject him to liability for negligence, to look to a community standard rather than an individual one, and at the same time to express their judgment of what that standard is in terms of the conduct of a human being. The standard provides sufficient flexibility, and leeway, to permit due allowance to be made for such differences between individuals as the law permits to be taken into account, and for all of the particular circumstances of the case which may reasonably affect the conduct required, and at the same time affords a formula by which, so far as possible, a uniform standard may be maintained.

iii) RS(2) 289. Inferior qualities. 

(1) Comment N.  If the actor is a child, allowance is made for his inferior qualities of mind and body, and the standard becomes that of a reasonable man with such qualities, as stated in § 283A. If the actor is ill or otherwise physically disabled, allowance is made for such disability, as stated in § 283C. Except in such cases, the actor is held to the standard of a reasonable man as to his attention, perception, memory, knowledge of other pertinent matters, intelligence, and judgment, even though he does not in fact have the qualities of a reasonable man. The individual who is habitually wool-gathering and inattentive, absent-minded, forgetful, ignorant or inexperienced, slow-witted, stupid, or a fool, must conform to the standards of the society in which he lives, or if he cannot conform to them must still make good the damage he does.

iv) RS(2) 298. Necessity that actor employ competence available. 

(1) Comment D.  The actor must utilize with reasonable attention and caution not only those qualities and facilities which as a reasonable man he is required to have, but also those superior qualities and facilities which he himself has. Thus a superior vision may enable the actor, if he pays reasonable attention, to perceive dangers which a man possessing only normal vision would not perceive, or his supernormal physical strength may enable him to avoid dangers which a man of normal strength could not avoid.

Again, if in preparing a particular instrumentality for use the actor has taken precautions which are in excess of those required of him, he must exercise reasonable attention and caution in using the instrumentality so prepared, and will be subject to liability for harm caused to others by his failure to do so, although reasonable care in the use of a normally prepared instrumentality would not have prevented the harm.

v) RS(3) 11. Disability 

(1) The conduct of an actor with physical disability is negligent only if it does not conform to that of a reasonably careful person with the same disability.

(2) The conduct of an actor during a period of sudden incapacitation or loss of consciousness resulting from physical illness is negligent only if the sudden incapacitation or loss of consciousness was reasonably foreseeable to the actor.

(3) An actor's mental or emotional disability is not considered in determining whether conduct is negligent, unless the actor is a child.

vi) RS(3) 12. Knowledge And Skills 

(1) If an actor has skills or knowledge that exceed those possessed by most others, these skills or knowledge are circumstances to be taken into account in determining whether the actor has behaved as a reasonably careful person.
vii) Overview

(1) Question for JURY:  What is the standard of care owed? 
(a) ANSWER: Reasonableness.  Default standard of care is that of a “reasonable man under the circumstances.” (objective standard)

(i) Vaughan v. Menlove: D dangerously piles his hay in a rick.  Despite repeated warnings, D does nothing (I’ll just chance it”) and ultimately rick catches on fire and causes P’s cottages & D’s stuff to burns down.  Court determined that reasonable man is an objective standard: care taken by a prudent man.  

(2) Language/religion

(a) Weirs v. Jones County: 
Jones County condemned bridge, closed it off with wire and signs in English, but Weirs crossed the bridge anyway and lost his horses and wagon. Question: Would a person of reasonable care be notified by the signs and wires? Yes.  Court held that actions by County were sufficient for a reasonable person to be deterred from bridge.    

(b) Friedman v. State: Jewish Orthodox girl stranded on ski lift with male friend after 6 pm. She jumped off the lift and injured herself.  Holding: State guilty of negligence – state owed claimants duty to exercise reasonable care in the operation of the chair lift.  Religion 

(3) PHYSICAL disabilities: Interpreted through the “under the circumstances” portion of the reasonable man standard.  

(a) Permanent disabilities: Standard for negligence is what a reasonable person w/ such a disability would do.

(b) Temporary disabilities:  If D didn’t know about the disability, NOT liable; otherwise, liable. 

(4) Mental/emotional disabilities

(a) General rule: Reasonable man under the circumstances. NO LOWERING of standard. Tort law does not take mental disability into account; it does not individualize reasonable person standard to include mental/emotional disabilities.  After all, between 2 innocent persons, the loss much fall upon him who caused it, rather than upon the other.

(i) Exception: NO liability for negligence IF the insanity arises from reasonable behavior.

1. Williams v. Hays #2: Ship captain takes medicine onboard during a storm and as a result loses the ship.  Court rules: NO liability for negligence IF the insanity arises from reasonable behavior.    Previous ruling establishes a doctrine abhorrent to all principles of equity and justice. 
(5) Age

(a) RS(3) 10. Children 

(i) A child's conduct is negligent if it does not conform to that of a reasonably careful person of the same age, intelligence, and experience, except as provided in Subsection (b) or (c).

(ii) A child less than five years of age is incapable of negligence.

(iii) The special rule in Subsection (a) does not apply when the child is engaging in a dangerous activity that is characteristically undertaken by adults.

(b) RULE:  Children are held to standard of care of reasonably careful children of their SAME age, UNLESS they are engaging in a  “dangerous activity that is characteristically undertaken by adults.”  Courts look to custom/societal norms (Purtle majority and Dellwo) to determine which activities are dangerous and ordinarily engaged in by adults.  Another approach is that of dissent in Purtle: rather than trying to decide what societal norms are and judging children’s behavior against those, we should seek to do what is right. Use the law to change societal behavior.  In Purtle, dissent emphasizes that weaponry is extremely dangerous, so the court/society SHOULD be holding 17 year olds to adult standard of care.
1. Dellwo v. Pearson: Child operating motor boat snagged fishing line from another boat which flew into P’s eye in the other boat.  Court held D guilty.  In the operation of an automobile, airplane or powerboat, a minor is to be held to the same standard of care as an adult.

2. Purtle v. Shelton: 16 year old boy went hunting with friend and accidentally shot a tree close to friend, causing him serious injury to eyes.  Holding: D not guilty because deer hunting is not an adult activity.  Rule: If a minor is to be held to an adult standard of care he must be engaging  in an activity that is: a) dangerous to others and b) normally engage din only by adults.  DISSENT: Guns and hunting = extremely dangerous activities.  

(ii) RULE: The law does not factor OLD age into the reasonable person standard – as long as one is an adult, one is held to the general “reasonable person standard.” 

1. Roberts v. Ring: 77 year old man ran over a 7 year old boy with his car when the boy darted across the street.  D is on the hook because P is a child and therefore cannot be held to standard of care of reasonable ADULT when assessing contributory negligence.   “A boy of seven is not held to the same standard of care in self-protection. In considering his contributory negligence the standard is the degree of care commonly exercised by the ordinary boy of his age and maturity.”  

b) Cost Benefit Analysis of reasonable care

(1) Hand Formula  

(a) Compares dollar value of precaution v. dollar value of expected harm, for it is wasteful for society to take a precaution that is more expensive than the harm it is meant to prevent. D has breached the standard of care is B<PL, i.e. if the cost of the added precaution is lower than the benefits of taking the precaution.




B < P x L ( breach   




B > P x L ( no breach

(i) B:  the costs of taking the precaution (the costs could be pecuniary or non-pecuniary)

(ii) P:  the probability of accident occurring with the precaution 

(iii) L:   the loss if the accident occurs (also known as the gravity of the harm)

(iv) P x L: Expected loss (USING THE PRECAUTION)

(b) OTHER CONSIDERATIONS

(i) The relative safety/utility of alternative conduct

(ii) The relative cost of safer conduct

(iii) The feasibility of alternative safer conduct

(iv) The utility of the conduct as a means of conducting the activity or reaching the goal

(v) The importance or social value of which the actor’s conduct is a part (ex a rescuer)

(c) Pros: Maximizes aggregate social wealth by encouraging people to take cost-efficient steps and brings rigor to process of finding negligence.  Useful when comparing things along a common metric.

(d) Cons: 

(i) Distributional concerns

1. Certain precautions may not be efficient from a societal perspective, but they might benefit certain groups we want to help (such as children)

2. Using the Hand Formula could reinforce existing inequalities.  For example, a B might not be deemed necessary because the PL is low because the persons that would be harmed are poor and don’t have many assets.  This concern might be addressed, however, by adjusting the valuation formula for the gravity of the harm.

(ii) Injustice
1. Also, the Hand Formula may do social good without doing individual justice.  Any particular injured individual might suffer damages much less than the defendant’s cost to avoid the arm but still recover because the average harm would exceed that cost. And vice versa: the injured individual might suffer much greater harm than the defendant’s cost of avoidance and yet be denied recovery because the cost of avoidance was too high compared to the average or probable overall harms. 
(iii) Information costs

1. Might be costly to get information about B, P, L

2. Might be easier to get information about B than PL, which could mean that more weight is given to B than PL Might be easier to get information about B than PL, which could mean that more weight is given to B than PL.
(iv) Morally offensive

1. Applying Hand Formula may requiring attempting to put a price in money on items that we don’t want to price, such as human life and happiness, for example when the issue is whether a precaution should have been taken and the PL is a certain number of lives saved.
(e) United States v. Carroll Towing: P’s barge, docked at pier in Manhattan, broke away due to D’s negligence in shift its ropes D argued that P was contributorily negligent b/c P’s bargee was not on board; there was time enough that struck barge could have been moved to shore & its contents saved, but bargee was absent & barge sank.  In admiralty, damages would be divided between D & P according to their respective degree of negligence.  Learned Hand employs the Hand Formula.

(f) Rhode Island Hosp. Trust Nat’l Bank v. Zapata Corp.: Employee of Zapata got black checks and wrote herself a number of them. Zapata did not notice this for about 7 mo. since it did not read its statements carefully. Bank under UCC rules has to pay Zapata for the checks that were cashed before statements came out.  Z has to show that the bank did not exercise reasonable care or that the industry standard that bank followed was unreasonable, arbitrary, or unfair.  Court finds Z did not establish that Bank failed to exercise reasonable care.  Bank exercised ordinary practices for banking industry, which saved money, did not result in fewer forgeries checked, and was not arbitrary or unfair. Burden of precaution exceeded the benefit (P x L), therefore no liability for bank.

c) Lord Reid Substantial Risk Formula (NOT widely used in either the US or England)

i) Don’t weigh PL against B in determining negligence. Negligence determined by degree of risk created.  Actors can be held liable even if the burden of precaution is extremely high, or may not be held liable at all even when the precaution could have been taken rather cheaply.
(1) Bolton v. Stone: Woman hit in head with cricket ball.  D found negligent for he created a substantial risk to another.   P can recover if PL is above a certain unspecified threshold.  “One must consider not only how remote is the chance that a person might be struck but also how serious the consequences are likely to be if a person is struck.”

i) Pros: Reduces information costs & corresponds to common intuitions.

ii) Cons: Obscures basis of decision-making; could lead to inefficient levels of precaution (people could be led to take too much or too little precaution)—not economically rational.  Also, in cases on non-consensual risks, economical rational to require cost-benefit analysis, and invites distributional concerns.
d) Foreseeability Test 

i) Adams v. Bullock: 12 year old boy was shocked and burned when a wire he was playing with on a bridge came in contact with a trolley wire below.  Court held D not responsible or negligent.  Trolley company had a duty to adopt all reasonable precautions to minimize the resulting perils, and it fulfilled that duty.  The trolley wire was so placed that no one standing on the bridge or even bending over the parapet could reach it. Only some extraordinary casualty, not fairly within the area of ordinary prevision, could make it a thing of danger. To hold D liable upon the facts in this record would be to charge it as an insurer.

ii) Caliri v. New Hampshire Dept. of Transportation: Decedent was killed when the car she was in hit a patch of ice.  P sued DOT for failure to maintain the road in furtherance of its duty.  Court found that jury instructions were proper; the instructions P suggested imposed a higher standard of care on the DOT than was statutorily given.  Liability is ordinarily imposed upon persons for injuries caused by their failure to exercise reasonable care under all the circumstances.  The test of due care is what reasonable prudence would require.

Policy

Hand Formula & the Foreseeability Test reflect two approaches to tort law more generally.


Hand Formula: Purpose of tort law is to deter inefficient conduct (there can be a cost so high that it justifies trade-off for rights.)

Foreseeability/Substabtial Risk Test: Corrective justice.  Individuals have rights, including a particular right to safety, and when those rights are violated they are entitled to compensation, regardless of the cost.

iii) Industry and Professional Custom

iv) RS(3) 13. Custom 

(1) An actor's compliance with the custom of the community, or of others in like circumstances, is evidence that the actor's conduct is not negligent but does not preclude a finding of negligence.

(2) An actor's departure from the custom of the community, or of others in like circumstances, in a way that increases risk is evidence of the actor's negligence but does not require a finding of negligence.

v) Custom is relevant but not determinative.  Notwithstanding a custom of usage or the lack thereof, there are precautions so imperative that even their universal disregard will not excuse their omission.   

(1) The TJ Hooper: (Learned Hand) Large barge filled with coal and the tugboat which was its tow were lost at sea during heavy weather and partly due to lack of radios onboard.  Radio usage was not customary.  HOLDING:  TJ Hooper liable.   “In most cases, reasonable prudence is in fact common prudence.  But strictly, it is never its measure.  A whole calling may have unduly lagged in the adoption of new and available devices.  Violation of, or compliance with, custom is relevant and admissible but not conclusive on re negligence determination.”  

vi) Posner: Custom should only be determinative of the standard of care if plaintiff and defendant are NOT in a contractual relationship, but should apply when parties are in a relationship, because in principle they can bargain to adopt practices that provide the appropriate level of care.  
(1) Rodi Yachts, Inc. v. National Marine Inc.:  Accident occurred which could in principle have been prevented by either the owner of the barge or the operator of the dock.  Posner held that when the relative fault of parties cannot be determined, Judges should decide case based on each parties’ compliance/departure from the industry custom. 
Policy

Arguments against relying on custom as a metric for reasonable care:

-Industry custom does not account for costs borne by parties OUTSIDE the industry (market failure)

-Even when market is working, unequal bargaining power/informational inequality between companies and customers may mean that the standard is unfair.  

In favor of reliance on industry standard: Companies are in best position to judge external benefits and costs of their actions and thus in the best position to make efficient decisions.

vii) Standard of care for doctors: industry custom 

(1) Johnson v. Riverdale Anesthesia Assocs., P.C.:  P suffered a severe adverse reaction to anesthesia she received during surgery, which caused her oxygen supply to be interrupted, resulting in massive brain trauma and death.   P argued that failure to pre-oxygenate P before surgery violated the applicable standard of care.   Court held that the standard of care in medical malpractice cases is that which is employed by the medical profession generally. Prevailing industry custom is the standard of care; a doctor’s personal practices and preferences are irrelevant to malpractice.
(2) Prudent patient standard (doctrine of informed consent): NEW objective standard for disclosure that requires all “material” risks to be revealed.  (Exception – unconscious patient.) 
(a) CAUSATION is required
(i)  Informed consent cases require proof not only that the physician failed to comply with the applicable standard for disclosure but also that adequate disclosure would have caused REASONALY PERSON to decline the treatment because of the revelation of the kind of risk or danger that resulted in harm?  If so, causation is shown, but otherwise not. 
(ii) Largey v. Rothman: D (doctor) took biopsy of lumps in P’s breasts & removed two lymph nodes w/o getting P’s consent beforehand or apprising her of the potential side-effects.  P later developed a disease as a result of the removed lymph nodes, and sued for battery & med-mal.  2 different standards can be employed and court ultimately chooses to replace the traditional standard w/ the prudent patient standard.  
1. Traditional reasonable doctor standard: Physician required to make disclosures according to the prevailing medical custom (same standard as Johnson).
Policy

Custom 

For: It is a safeguard for the patient that doctors be held to an external, objective, industry-wide standard of care.
Against: First, it may be hard to ascertain what the custom is.  The burden is on P to produce a doctor at trial to testify to prevailing custom against D.  Second, since the 1970’s, incentives for doctors have changed.  Whereas doctors used to have incentives to provide proper care, now they are guided by parameters determined by insurance companies. Besides, industry standard/status quo does not keep up with new research and new technologies.

Against prudent patient standard: Places the physician in jeopardy of the patient’s hindsight and bitterness.   It calls for a subjective determination solely on testimony of a patient-witness shadowed by the occurrence of the undisclosed risk.  Besides, it is not clear that there is consistency among patients; may be hard to determine what a “reasonable” patient would decide. 
New standard: Reasonable physician. Less deference is given to medical community, emphasis on costs and benefits of physician’s actions.  “Regardless of what medical community is currently doing, the costs of such procedure outweigh its benefits.”  Doctors following industry standard could be held liable for inury.

Evolution away from Locality Rule: A physician/lawyer is only held to the custom prevailing in their own locality/community. More common in medical malpractice cases

viii) Standard of care for lawyers: reasonable prudence of lawyer in circumstances
(1) Legal malpractice claims require expert testimony to establish breach of the relevant standard of care, except in cases where the attorney’s alleged carelessness is straightforward enough for a lay person to assess.  
(2) CAUSATION: If P alleges that lawyer L was negligent in handling the litigation of client C’s breach of contract claim, C is damaged only insofar as the contract suit was likely to succeed, either in the form of a favorable verdict or a settlement.  In other words, as a malpractice plaintiff, C is required to establish that, BUT-FOR L’s malpractice, she would have prevailed on her underlying contact claim.  Thus, in suing L, she must prove “a case within a case” = formidable burden.
(a) Cook v. Irion:  Action for legal malpractice. D won.  The general standard of care for attorneys is exercising knowledge and diligence that reasonably prudent lawyers would in a similar situation. It is not enough to act in good faith and in the best interests of client.  “There is no complaint that Mr. Irion did not in good faith and to the best of his ability endeavor to recover on what all parties concede is a difficult type of claim.  The fact that this suit was unsuccessful does not warrant the re-examination of his tactics or acts of judgment which were undeniably made in good faith.”
e) Negligence Per Se

i) RS(3) 14. Statutory Violations As Negligence Per Se 

(1) An actor is negligent if, without excuse, the actor violates a statute that is designed to protect against the type of accident the actor's conduct causes, and if the accident victim is within the class of persons the statute is designed to protect.

ii) RS(3) 15. Excused Violations.  An actor's violation of a statute is excused and not negligence if:

(1) the violation is reasonable in light of the actor's childhood, physical disability, or physical incapacitation;

(2) the actor exercises reasonable care in attempting to comply with the statute;

(3) the actor neither knows nor should know of the factual circumstances that render the statute applicable;

(4) the actor's violation of the statute is due to the confusing way in which the requirements of the statute are presented to the public; or

(5) the actor's compliance with the statute would involve a greater risk of physical harm to the actor or to others than noncompliance.

iii) Overview

(1) Negligence Per Se: An unexcused violation of standards of behavior incorporated in criminal or regulatory schemes.  Negligence per se permits a P to satisfy the BREACH element of her cause of action by proving that the D violated a statutory rule of conduct or a regulation issued by an admin agency. Relieves  P of proving that D violated the common law’s reasonable person standard. Cardozo: “The unexcused omission of the statutory signals is more than some evidence of negligence. It is negligence itself.”  

(2) 3 elements:

(a) Violation of a statute (NOT administrative regulations that are for record-keeping or other purely administrative matters)

(i) Courts are divided as to whether administrative safety regulations are evidence of NPS or negligence. 

(b) Statute was meant to protect a class of persons of which P was a member.

(c) Statute meant to protect type of injury that P suffered.

(d) CAUSATION

(3) Valid Excuses:

(a) Children

(b) Violating the statute most prudent thing to do

(c) Inability to comply with statute despite reasonable diligence

(d) Statute obsolete (foolish or wholly obscure)

(i) Dalal v. City of New York: Court held P was entitled to new trial because D was not wearing her glasses in violation of Vehicle Law 509(3).

(ii) Bayne v. Todd Shipyards Corp.: Delivery man fell when unloading at D’s loading platform. D did not have a safety rail that was required by regulation. Court held that a violation of an administrative safety regulation was NPS.  Regulation was not obscure and was not limited to D’s employees only.   “We perceive no reason why such a regulation should be of any less force, effect or significance than a municipal ordinance.”  DISSENT: “Administrative agencies have a penchant for spawning regulations without end.  Violation of administrative regulations should be submitted to the trier of fact as evidence of negligence rather than to be submitted as negligence as a matter of law.” Distinction between legal weight granted to legislative and regulatory processes. 
(iii) Victor v. Hedges: D brought P to the rear of his car, which was parked on the sidewalk, to show her his new CD player.   At that time, D drove over the curb and hit P.  Court found the statute in question (prohibiting parking a car on the sidewalk) was not meant to prevent this kind of occurrence.  

Policy – Negligence Per Se

-Encourage respect for legislature and statutes and deter unlawful conduct

-Legislature may be better at weighing costs and benefits of public policies 

f) Res Ipsa Loquitur: “The facts speak for themselves.”

	Elements of Res Ipsa Loquitur

	1. Defendant had exclusive control of the thing causing the injury

	2. The accident is of such a nature that it ordinarily would not occur in the absence of negligence by D

	3. P not contributorily negligent


i) RS(3)17. Res Ipsa Loquitur 

(1) The factfinder may infer that the defendant has been negligent when the accident causing the plaintiff's physical harm is a type of accident that ordinarily happens as a result of the negligence of a class of actors of which the defendant is the relevant member.

(2) *NOTE*:  RS 17 moves away from explicit Kambat test by eliminating 2nd and 3rd conditions.  Exclusive control is too restrictive! In New York State, 3-part test of Kambat still applies. 

ii) Overview

(1) RIL is a rebuttable presumption or inference that the defendant was negligent.  P only needs to show that more likely than not injury was a result of D’s negligence.  RIL cases permit the jury to infer negligence without knowing any particular misconduct at all.  RIL allow P to establish negligence circumstantially without establishing the particular acts of the defendant that caused the harm. 

(a) 3 Req’s – to find that P’s injuries were “more likely than not” fault of D’s

(i) Event seldom occurs without negligence;

(ii) Instrument causing injury was in D’s exclusive control;

(iii) Plaintiff not responsible, did not contribute to injury

(b) Rationale: In general, Ps bear the burden of proving the breach element and produce enough evidence concerning the D’s conduct such that a judge or jury can conclude that it is more likely than not that the alleged careless conduct actually occurred.  However, there are some situations where a P will have only circumstantial evidence of negligence on part of D.  

iii) Byrne v. Boadle: Barrel of flour fell on P as he walked by a flour shop.   D was the flour merchant.  Court finds prima facie case of negligence (RIL) even though P did not show exactly how the barrel fell.  “The accident alone is prima facie evidence of negligence.”
iv) Kambat v. St. Francis Hospital: A laparotomy pad was discovered in decedent after she had a hysterectomy. P showed that similar pads were used in her surgery and it was impossible to swallow.  Court found that this was a case of RIL, which arises upon proof that the instrumentality causing injury was in the defendant’s exclusive control, the accident was one which ordinarily does not happen in the absence of negligence, and the plaintiff did not contribute to his own injuries.  P only needs to show that it is “more likely than not” injury was caused by D’s negligence.  
v) Combustion Engineering Co., Inc., v. Hunsberger:: Construction worker was struck by a falling wedge in workplace. Court did not rule for P on RIL theory. Burden is on the P to produce evidence from which one might reasonably find negligence on D’s part.  
(1) This kind of accident could have occurred without negligence. “With workmen handling loose tools continually, the falling of some of them at times must be expected despite all precautions. To presume otherwise would be to presume a perfection in men’s work which we know does not exist.”
(2) Cost benefit analysis: The cost of making sure that no such accidents happened (no falling wedges) outweighed the potential benefits. 
vi) Multiple defendants: Working independently? NOT liable. Otherwise, possible liable. 

(1) Wolf v. American Tract Soc.: A brick fell on a subcontractor on the ground from a building at a construction site.  No proof whatever to show from what part of the building the brick came, or who dropped it or set it in motion.  Court held that RIL req of instrumentality in exclusive control of D NOT satisfied.  “P’s action must fail for want of proof, or any and all contractors together may be held responsible for the injury.  Such a proposition cannot be defended.”   DISSENT:  It is contended that, because there are many contractors, no presumption of negligence arises against any one, and consequently there is no liability unless the P can show who the particular individual was who dropped the brick.  Injuries of this kind are not uncommon, but it is seldom that the injured party is able to show who the negligent person was.  The public has little protection from the dangers liable to occur from the construction of high buildings.  It was oweing to this difficulty that the rule of presumption of negligence was estbliahsed. 

(2) Ybarra v. Spangard: A patient who suffered minor paralysis during an appendectomy sought to recover against every doctor and nurse in whose care he was placed during the surgery, arguing that the doctrine of RIL allowed an inference of negligence against each defendant.  Court held that where a plaintiff receives unusual injuries while unconscious and in the course of medical treatment, the doctrine of RIL may be used to infer negligence conduct on the part of all those defendants that had control over him or the instrumentalities which might have caused the injuries. 

Policy – RIL

For: RIL: Holding defendants liable despite failure of plaintiffs to show exactly how they acted negligently increases deterrence.  

Against RIL: Information inequality not as relevant today since discovery generally produces incredible amount of information through depositions, etc. 

3) CAUSATION

a) P must show that D actually caused P’s injuries, and that he did so proximately (non-fortuitously) by a preponderance of the evidence.  Generally a question for the JURY.

b) Factual Causation

i) RS(3) 26: Factual cause

(1) Tortious conduct must be a factual cause of physical harm for liability to be imposed. Conduct is a factual cause of harm when the harm would not have occurred absent the conduct. Tortious conduct may also be a factual cause of harm under § 27.

(a) Comment B: “But-for” standard for factual cause. The standard for factual causation in this Section is familiarly referred to as the “but-for” test, as well as a sine qua non test. Both express the same concept: an act is a factual cause of an outcome if, in the absence of the act, the outcome would not have occurred. With recognition that there are multiple factual causes of an event, see Comment c, a factual cause can also be described as a necessary condition for the outcome. Both the first and Second Restatements of Torts included this standard as an aspect of legal cause, but lowered its profile by placing it in a clause in a Comment. Section 431, Comment a (“the harm would not have occurred had the actor not been negligent”).

(b) Comment E. Counterfactual inquiry for factual cause. The requirement that the actor's tortious conduct be necessary to the harm requires a counterfactual inquiry. One must ask what would have occurred if the actor had not engaged in the tortious conduct. In some cases, in which the tortious conduct consists of the entirety of an act, this inquiry may not be difficult. Thus, if a driver falls asleep and her car crashes into another's home, assessing what would have occurred if the actor had not fallen asleep poses little difficulty. In other cases, especially those in which the tortious conduct consisted of marginally more risky conduct than is acceptable or in which the actor failed to take a precaution that would have reduced the risk to another, such as by warning of a danger, the counterfactual inquiry may pose difficult problems of proof.

(c) Comment J. Substantial factor. The “substantial-factor” test as the routine standard for factual cause originated in the Restatement of Torts §§ 431–432 and was replicated in the Restatement Second of Torts §§ 431–432. Its primary function was to permit the factfinder to decide that factual cause existed when there were overdetermined causes—each of two separate causal chains sufficient to bring about the plaintiff's harm, thereby rendering neither a but-for cause. See § 27. The substantial-factor test has not, however, withstood the test of time, as it has proved confusing and been misused.

The “substantial factor” rubric is employed alternately to impose a more rigorous standard for factual cause or to provide a more lenient standard. Thus, for example, comparative-responsibility jurisdictions improperly employ the substantial-factor test to suggest to a jury that it should find the plaintiff's “substantial” contributory negligence, rather than the defendant's tortious conduct, to be “the” cause of harm. Conversely, some courts have accepted the proposition that, although the plaintiff cannot show the defendant's tortious conduct was a but-for cause of harm by a preponderance of the evidence, the plaintiff may still prevail by showing that the tortious conduct was a substantial factor in causing the harm. That proposition is inconsistent with the substantial-factor standard adopted in Restatement Second of Torts § 431, Comment a, and is inconsistent with this Section as well. To be sure, courts may decide, based on the availability of evidence and on policy grounds, to modify or shift the burden of proof for factual cause, as they have when multiple tortfeasors act negligently toward another but only one causes the harm. See § 28(b). Courts may, for similar reasons, decide to permit recovery for unconventional types of harm, such as a lost opportunity to avoid an adverse outcome. Nevertheless, the substantial-factor rubric tends to obscure, rather than to assist, explanation and clarification of the basis of these decisions. The element that must be established by whatever standard of proof is the but-for or necessary-condition standard of this Section. Section 27 provides a rule for finding each of two acts that are elements of sufficient competing causal sets to be factual causes without employing the substantial-factor language of the prior Torts Restatements. There is no question of degree for either of these concepts.

(d) Comment N. Lost opportunity or lost chance as harm. A number of courts have recognized a lost opportunity (or lost chance) for cure of a medical condition as a legally cognizable harm. This new characterization of harm permits recovery when adherence to traditional categories of legally cognizable harm and rules of proof of causation would not. Under the preponderance-of-the-evidence standard, plaintiffs fail in their burden of proof if they do not introduce evidence that proper care more likely than not would have cured or otherwise improved their medical condition. Thus, courts traditionally have required that plaintiff show that the probability of a better outcome was in excess of 50 percent. Plaintiffs who do provide such proof, of course, recover the entirety of their damages.

Concomitant with this reconceptualization of the harm for a plaintiff unable to show a probability in excess of 50 percent is an adjustment of the damages to which the plaintiff is entitled. Rather than full damages for the adverse outcome, the plaintiff is only compensated for the lost opportunity. The lost opportunity may be thought of as the adverse outcome discounted by the difference between the ex ante probability of the outcome in light of the defendant's negligence and the probability of the outcome absent the defendant's negligence. These decisions are a response to inadequate (and unavailable) information specifically about what would have been the course of a specific patient's medical condition if negligence, typically in failing to diagnose, refer, or otherwise provide proper treatment, had not occurred. Lost chance thus serves to ameliorate what would otherwise be insurmountable problems of proof, i.e., proving what would have happened to the plaintiff or plaintiff's decedent if proper medical care had been provided. Among courts that are inclined to modify the law in this area in response to the difficulties of proof, recognizing lost opportunity as harm is preferable to employing a diluted substantial-factor or other factual-causation test, thereby leaving recovery to the unconstrained inclination of any given jury and providing some fortunate plaintiffs with a full measure of damages for their physical harm while denying any recovery to others. For courts adopting lost opportunity, however, Restatement Second, Torts § 323 does not supply support for such a reform, for the reasons explained in the Reporters' Note.

The lost-opportunity development has been halting, as courts have sought to find appropriate limits for this reconceptualization of legally cognizable harm. Without limits, this reform is of potentially enormous scope, implicating a large swath of tortious conduct in which there is uncertainty about factual cause, including failures to warn, provide rescue or safety equipment, and otherwise take precautions to protect a person from a risk of harm that exists. To date, the courts that have accepted lost opportunity as cognizable harm have almost universally limited its recognition to medical-malpractice cases. Three features of that context are significant: 1) a contractual relationship exists between patient and physician (or physician's employer), in which the raison d'être of the contract is that the physician will take every reasonable measure to obtain an optimal outcome for the patient; 2) reasonably good empirical evidence is often available about the general statistical probability of the lost opportunity; and 3) frequently the consequences of the physician's negligence will deprive the patient of a less-than–50–percent chance for recovery. Whether there are appropriate areas beyond the medical-malpractice area to which lost opportunity might appropriately be extended is a matter that the Institute leaves to future development.

ii) But-For Test:  Was D the cause-in-fact of P’s injuries?  More likely than not, but for Ds conduct, would P’s injuries have occurred?

(1) New York Central R.R. v. Grimstad: Wife attempted to save dying husband who fell in the ocean from barge but the barge did not have life-preservers onboard.  Wife sued.  Court ruled for NY Central, for it is not clear that a life buoy would have saved the decedent from drowning.  “There is nothing to show that the decedent was not drowned because he did not know how to swim, nor anything to show that, if there had been a life buoy on board, the wife would have got in time, that is, sooner than she got the small line, or if she had, that she would have thrown it so that her husband could have seized it…”

(2) But-for test is based on preponderance of the evidence (50% chance).

(a) Skinner v. Square D Co.: Decedent was electrocuted by his tumbler machine.  P alleged accident caused by defective switch produced by D. Court held that P did not show a genuine issue of factual causation, only that an accident took place.  “A basis in only slight evidence is not enough to show causation in fact.  Nor is it sufficient to submit a causation theory that, while factually supported is, at best, just as possible as another theory.   Must present substantial evidence from wich a jury may conclude that MORE LIKELY THAN NOT, but for D’s conduct, P’s injuries would not have occurred.”

(b) Zuchowicz v. U.S.: Defendant negligently prescribed an overdose of the drug Danocrine, which allegedly caused plaintiff to develop primary pulmonary hypertension, a fatal lung condition.  Court held that causation may be proved by circumstantial evidence and that more probably than not, Danocrine caused P’s illness.   

(i) Lower standard: “The court can scarcely overlook the fact that the injury which has in fact occurred is precisely the sort of ting that proper care on the part of the D would be intended to prevent, and accordingly allow a certain liberality  to the jury in drawing its conclusion.” 

(ii) Court relied partly on STATISTICS to support finding of causation. 

iii) Substantial factor test: relaxing the burden of proof 

(a) NOT GOOD PRECEDENT!! INAPPROPRIATE USE OF SUBSTANTIAL FACTOR TEST!!!
(b) ONLY APPLICABLE in context of MULTIPLE SUFFICIENT CAUSES.

(i) Beswick v. City of Philadelphia: Decedent collapsed in his home. 911 call was sent to private ambulance rather than city’s medic unit.  Delay of 16m16s. P’s medical expert testified that this decreased the decedent’s chances of survival.  PA adopts Restatement’s position that negligently performing services necessary for protection of another’s person or things imposes liability if actor’s failure to exercise reasonable care increases the risk of harm. P is trying to prove a causal significance between D’s failure to fulfill an affirmative duty to aid an already imperiled victim. 

iv) Lost opportunity

(1) A few courts allow recovery if P can show that it is more probable than not that D reduced D’s chance of avoiding harm. 2 triggers for loss of chance doctrine:

(a) Plaintiff must have died; serious injuries are not enough.

(b) Cases of medical malpractice; doctrine has not been extended beyond medical malpractice realm.

(i) Falcon v. Memorial Hospital: Decedent died from a very rare condition after giving birth.  Chances of surviving this condition would have been 37.5% if D doctor had inserted an IV line.  Court finds that P can recover for lost opportunity; loss of 37.5 chance of survival was an injury in and of itself. (Redefinition of injury not as death but as loss of chance for survival.) Falcon court RESTRICTS ruling however – doesn’t say that depriving someone of chance of survival of less than 35% would be entitled to damages under loss of chance doctrine – ONLY that above 35% suffices.  IF YOU USE LOSS OF CHANCE DOCTRINE, DAMAGES = LOSS OF CHANCE.

Policy

Arguably, lost opportunity doctrine over-deters and unjustifiably leads to increase in malpractice insurance.

v) Multiple Necessary/ Sufficient Causes

(1) MULTIPLE SUFFICIENT – NO BUT-FOR TEST = SUBSTANTIAL FACTOR TEST

(2) MULTIPLE NECESSARY – THERE IS BUT-FOR CAUSATION!!

(3) RS(3) 27. Multiple Sufficient Causes 

(a) If multiple acts exist, each of which alone would have been a factual cause under § 26 of the physical harm at the same time, each act is regarded as a factual cause of the harm.

(4) Overview 

(a) D’s carelessness does not have to be the only conduct functioning as a but-for cause for an accident for there to be liability in negligence.   There may be cases where D’s carelessness was a but-for cause.  But-for each careless act there would have been no accident and no injury to the P.

1. Negligent omission: Omitted precaution can be one of two but-for causes of victim’s injuries.
(ii) Anderson: D negligently generated a fire that merged with another fire of unknown origin.  The merged fires damaged P’s property. The court held that each fire was itself of sufficient magnitude to have damaged the plaintiff’s – each fire was itself of sufficient magnitude to have reached the P’s property and caused the damage.  Thus each fire should be treated as a cause of that injury, even though neither fire was a but-for cause of the damage.  Rationale: D should not benefit from being lucky enough to have carelessly set a fire in the vicinity of another fire.
(iii) McDonald v. Robinson: Two cars collide and strike P, who is injured.  Court found that but for such combined and concurrent negligent acts of Ds, injury would not have happened.  Injury is deemed indivisible; cannot be distinguished which D caused which/quantum of injury.

(b) Toxic torts: Often hard to prove causation; helps if there is a signature illness.
(i) Aldridge v. Goodyear Tire & Rubber Co: Ps were workers at tire manufacturing plant where D supplied some of the chemicals used.  Ps allege D made toxic chemicals that they were exposed to, and that exposure caused or contributed to the diseases they developed.  Court found Ps failed to show that “particular, identifiable chemical” from D was legal cause of injuries—cannot just show presence of such harmful chemicals.  Given the presence of other chemicals interacting with each other, effects of other factors contributing to Ps’ cancers and heart diseases (genetics, lifestyle, etc.), a reasonable fact finder could not find D’s chemicals definitely were the cause of Ps’ illnesses. P must show that D’s chemicals alone were sufficient to cause the harm. CHEMICALS WERE NOT ALONE SUFFICIENT TO CAUSE THE INJURY = FAILS SUBSTANTIAL FACTOR.
1. Arguments FOR ALLOWING worker’s case to proceed:

a. We don’t want the workers to bear the burden

b. Moral culpability of Defendant 

c. We want to deter chemical suppliers from being negligent

d. Goodyear might have been in position to provide information about its chemicals

2. Arguments for the result, i.e. not holding Goodyear liable:

a. Pushing liability too far 

b. Targeting of deep pockets as opposed to were culpability really lies

c. Worker’s compensation is available

d. Weaker evidence of negligence and general causation evidence is tenuous 
vi) Burden-Shifting and Alternative Liability

(1) RS(3) 28. Burden Of Proof 

(a) Subject to Subsection (b), the plaintiff has the burden to prove that the defendant's tortious conduct was a factual cause of the plaintiff's physical harm.

(b) When the plaintiff sues all of multiple actors and proves that each engaged in tortuous conduct that exposed the plaintiff to a risk of physical harm and that the tortious conduct of one or more of them caused the plaintiff's harm but the plaintiff cannot reasonably be expected to prove which actor caused the harm, the burden of proof, including both production and persuasion, on factual causation is shifted to the defendants.

(2) Overview

(a) Where two or more tortfeasors are negligent, but only one could have caused the harm to an injured third party, the tortfeasors are jointly and severally liable even absent proof as to which one actually caused the injury.  Summers rule takes the onus with respect to proving actual causation off the P and placing it onto each D to disprove that his carelessness was a cause of P’s injury.  

(i) REQ:  

1. For plaintiff to rely on alternative causation, each of the possible causers of injury must be joined as a party in the lawsuit; otherwise, the person who actually caused the harm might escape liability.

2. D’s have better access to information than P.

3. Number of D’s is limited.

(ii) Rationale: Without this device, both defendants would be silent, and plaintiffs would not recover.   With alternative liability, defendants will be forced to speak and reveal the culpable party or face joint and several liability.  Thus, to use the alternative liability doctrine generally requires that the defendants have better access to information than the plaintiff, and that all possible tortfeasors be before the court.  Also, it is recognized that alternative liability rests on the notion that, where there are few possible wrongdoers, the likelihood that any one of them injured the plaintiff is high, so it is fair to force them to exonerate themselves.  

(iii) Distinguished from:

1. Multiple necessary causes: 2 or more careless are but-for causes of P’s injuries.

2. Conspiracy: When two Ds plan to hurt P; ex: one D shoots, the other aides & abets.

3. Concert of action: When tortfeasors act jointly but does not require a plan to harm P; separate acts of carelessness fused into single course of conduct.

(iv) Summer v. Tice: Two hunters, acting independently of each other, negligently fired guns, only one of which hit Summers.  Court holds both hunters liable.  “Each is liable for the resulting injury t the boy, although no one can say definitely who actually shot him. To hold otherwise would be to exonerate both from liability, although each was negligent, and the injury resulted from such negligence.”

(3) Market-share liability: Involving 3 or more defendants, esp. in products liability cases.  (Not a robust doctrine – very rarely successfully invoked!)
(a) Sindell v. Abbott Laboratories: Ds were manufacturers of DES, a generic, defective drug that injured a large number of women while they were in utero.  Because the drug was generic, the victim usually could not prove which of the more than 150 manufacturers of the drug produced the pills that injured her.  Court held that even if the P did not join all the manufacturers in one suit, the burden of proof was on each D to disprove that its drug caused the P’s injury.  As to any D who could not disprove causation, the P could recover a % share of the relevant market for DES. national (rather than state) market share. 

(i) Market share liability reqs following factors:

1. All named D’s are potential tortfeasors;

2. All D’s products are identical and share same defective qualities (“are fungible”);

3. P is unable to identify which D caused her injury through no fault of her own;

4. All possible D’s which created defective products during relevant time are named.

(b) Hymowitz v. Eli Lilly and Company: In 1941, the FDA approved the anti-miscarriage drug DES. The drug was generic and was sold by 300 companies, including D.  20 years later, it was found DES caused cancer in users’ children. When DES victims, including P began suing, they had difficulty proving causation, since their mothers often did not know which manufacturer’s DES they had taken 20 years earlier. At trial, D  moved for summary judgment, contending the true tortfeasor could not be identified.  HOLDING: In DES cases, any D manufactuer which participated in marketing DES may be held liable proportional to its market share of the national DES market. 

(c) Skipworth by Williams v. Lead Industries Ass’n, Inc: Infant was hospitalized for lead poisoning 3 times and house revealed presence of lead-based paint.  P could not identify the manufacturer of lead paint; only when the paint was made, sold or applied to home.  Court did not find market-share liability for 2 reasons: 1) time period was far more extensive than the relevant time period for DES cases; 2) Paint not a fungible product (many different formulae with varying quantities of lead).

Policy- Market Share Liability

Like most apportionment theories, market share liability is a compromise between full compensation for victims and fairness for defendants, and is only a partial success in both.

Arguments in favor of market share liability:  

1) Accident victims are entitled to redress regardless of whether they can establish who in a large class of wrongdoers actually is responsible for wrongdoing;

2) Deterrence: allowing defendants to avoid liability could encourage the production of fungible products;

3) We should be striving to make tort law more collectivist.  Sticking to strict causation logic is actually very individualistic. 

Arguments against market share liability: 

1) A defendant manufacturer which is forced to ay its percentage of market share, will, in the aggregate, pay the fair amount.  However, this means that any one company will often end of paying partially for injury actually caused by another defendant’s DES. This result is necessary under the system, because if defendant’s were allowed to disclaim liability in cases where they could prove the plaintiff used another defendant’s DES, they would pay less than their market share.  On the other hand, victims are often under-compensated, since some manufacturers are insolvent and the solvent manufacturers are not jointly and severally responsible for paying their share. 

2) Democratic pedigree:  Imposing liability on all potential wrongdoers essentially amounts to taxing companies, which is the role of the Legislature rather than the Courts.  Courts do not have the democratic authority to distribute taxes and are not well positioned to do so efficiently.

c) Proximate Cause
i) RS(3) 29 Limitations on Liability For Tortious Conduct 

(1) An actor's liability is limited to those physical harms that result from the risks that made the actor's conduct tortious. 

ii) Overview

(1) P must show that the injury is so closely related to D’s careless conduct that D should be held liable.  Liability will not attach unless the judge and jury are satisfied that the breach caused the injury in a non-fortuitous manner. Tests: 

(a) Foreseeability/ Risk Rule  (LAW TODAY – reflecting RS(3) 29)

(b) Directness (rarely used)

iii) Directness

(1) D liable for all consequences if his careless conduct is a direct cause of P’s injury

(a) In re Arbitration between Polemis and Furness, Withy & C. Ltd.: Ship chartered to D.  When D’s crewmembers were unloading it, a plank was dropped that caused a spark that led to a fire that burned down the ship.  Even though the fire was not foreseeable, D held liable since they acted negligently by dropping the plank, which directly caused fire.  That the workers could not have foreseen that their carelessness in causing the plank to fall would cause an explosion was deemed by the justice to be “irrelevant.”  (Overturned by Wagon Mound.)

iv) Foreseeability

(1) D is held liable for the consequences of his carelessness that could be reasonably foreseen.  Cardozo: “The risk reasonably to be perceived defines the duty to be obeyed.” 

(a) Wagon Mound No.1: D’s ship (Wagon Mound) spilled oil into the bay.  P stopped & then resumed work; later a spark set oil on fire, burning down P’s dock.  Court found that no reasonable person could have foreseen that the careless spilling of oil posed a risk of fire damage, so D was not liable.    (CITE THIS CASE FOR FORESEEABILITY – PROXIMATE CAUSE!!)
(b) Palsgraff v. Long Island Railroad Co.: A passenger waiting for a train was injured on a railroad platform after railway employees dislodged – from the arm of another passenger whom they were negligently helping to jump onto a moving train – a package of fireworks. The fireworks exploded when they fell on the tracks, and the shock from the explosion caused scales to fall on the P.    Cardozo for majority analyzes case in terms of duty and find D LIR has no duty to her in this case. Negligence is not actionable unless it involves the invasion of a legally protected interest, the violation of a right.  The conduct of the railway official may have been wrong to the man carrying the package, but was not a wrong in relation to P.  

(i) Doctrinal test for duty: You must be a foreseeable victim to be owed a duty.
(ii) DISSENT: Case turns not on issue of duty but on whether LIR proximately caused P’s injury.  P’s damages were proximately caused by actions of the railroad’s employees. Court should defer to the jury.  Also acknowledges this is a policy decision; there are few guidelines to go by in a case like this; so follow your common sense in looking at “all things considered”.

(c) Union Pump Co. v. Allbritton: Pump catches fire at Texaco station.  After fire is put out, P goes out to inspect something, slips on a pipe, and injures herself.  She sues the pump company for producing a defective pump.  Court rules for D. There is no proximate cause when the careless act/omission has run its course and finished: here, state of emergency ended.  “Even if the pump fire were in some sense a philosophic or but for cause of P’s injuries, the forces generated by the fire had come to rest when P fell off the pipe rack.”  The circumstances surrounding P’s injuries are too remotely connected with D’s conduct or pump to constitute a legal cause for her injuries.  
v) Risk Rule

(1) Negligent actor is legally responsible for harm that is (1) caused in fact by his conduct, and (2) is a result w/in the scope of the risks by reason of which D is found to be negligent. (Risk rule a more specific analysis: start by defining those risks that made breach wrongful, then consider whether one of those risks has been realized ( narrow lens of inquiry.  Probably find liability less often.)

(a) Petitions of the Kinsman Transit Co.: Buffalo ship collisions.  Judge Friendly holds that sometimes it is not unfair to assign liability for unforeseen harms to D who has already been found to have acted carelessly.  Specifically: since D were already subject to liability for lesser harms foreseeably caused by their negligence (like damaging the other ship that was run into and ripped free so that it also floated downstream), it is perfectly appropriate to add on liability for additional, highly improbable but potentially vast harms, like the property damaged by the resultant flooding (after the ships formed a kind of dam).  Essentially, this argument says that if an actor is duty-bound to take precautions for the benefit of P against certain types of harm, and his breach happens to cause other kind of harm, there is no reason not to hold D liable for this other harm as well.  Similar to Andrews in Palsgraf, Friendly suggests that proximate cause is at least partly dependent on policy considerations.

(b) Metts v. Griglak: Greyhound, SPEEDING passes in left lane swirling slush, resulting in accident in right lane.  Risk rule: A party that breaches a duty is “properly liable only with respect to those harms which proceeded from the foreseeable risk or hazard that rendered its conduct negligent.”  D not liable.  Throwing of slush not a harm within the risk foreseeably created by Greyhound’s operation of bus at an excessive speed.
vi) Superseding cause

(1) Is D’s carelessness the proximate cause of P’s injury, even though between the time of that carelessness and P’s injury there was wrongful conduct by a third party?

(a) Test: if the third party’s actions were foreseeable, or the kind of harm P suffered was foreseeable ( D still liable, despite wrongful actions of a third party.

(i) Britton v. Wooten: P lessor of building.  D tenant who piled trash in the back.  Fire started in trash (arson not ruled out).  Court (like Restatement) finds that the negligence of D is actionable as a contributing cause, even if the immediate cause is the criminal (or careless) act of a third party.  “In the present case whether the spark ignited in the trash accumulated next to the building was ignited negligently, intentionally or even criminally, or if it was truly accidental, is not the critical issue.  The issue is whether the movant can prove that the respondent caused or permitted trash to accumulate next to its building in a negligent manner which caused or contributed to the spread of the fire and the destruction of the lessor’s building.  If so, the source of the spark that ignited the fire is not a superseding cause under any reasonable application of modern tort law.”
vii) Proximate Cause in a Statutory Setting

(1) Babbit v. Sweet Home
(a) Justice Stevens’ view of proximate cause: Foreseeability.  

(b) Justice O’Connor (p.7): proximate cause is interchangeable with duty and is related to fairness.   “Proximate causation depends to a great extent on considerations of the fairness of imposing liability for remote consequences.  

4) DEFENSES 

a) Overview

i) Ways that the law might deal with P’s negligence:

(1) Intentional torts: Ignore P’s negligence.  

(2) Contributory negligence: Make P’s negligence a bar to P recovering. Advantages: efficiency, individualistic ethic, holding individuals responsible for their own actions.  No resources to administer complicated apportionment of fault and damages among parties.  Plaintiff may be the lowest cost avoider.
(3) Admiralty rule: Equally divide responsibility between P and D when both P and D are negligent, regardless of their degrees of fault.

(4) Comparative responsibility:  Allocate responsibility between P and D based on their relative degrees of fault. Advantages: creates incentives for both plaintiffs and defendants to avoid accidents jointly.  Also, people who are primarily responsible for their own losses should be made to bear them. 
ii) Historically, the doctrine of contributory negligence barred negligent Ps from recovering anything from negligent Ds because the Ps also were negligent.  Assumption of risk barred Ps from recovering when they had consented to the risks that caused their injuries.  Since the 1960s, the doctrine of contributory negligence has largely been replaced by comparative responsibility, and this has had implications for assumption of risk. 

b) Comparative Responsibility – Vast majority of jurisdictions

i) Whether P was negligent was determined using the same analysis used to assess whether D was negligent; i.e. D must establish breach by P, as well as actual and proximate cause.  

ii) What is compared under comparative responsibility?  Wrongfulness of conduct? Causation?

(1) When there is only one D, P’s fault clearly is compared only to that D’s.  

(2) In Hunt, the court holds that P’s negligence “constituted forty percent of the cause of her injuries”.

iii) 2 comparative responsibility regimes

(1) Pure comparative responsibility regime:  A negligent P is allowed to recover regardless of how much she is at-fault, although her recovery is reduced to reflect the degree to which she is at fault.  For instance, a P who is 99% at-fault can recover 1% of her damages from D (provided of course that D is negligent).

(2) Modified comparative responsibility:  A negligent P can recover only if her negligence does not exceed a certain threshold.  Some states prevent a P from recovering if her negligence equals, or is greater than, D’s negligence.   In these states, P cannot recover is she is 50% at-fault and D is 50% at-fault. Other states are more generous to negligent Ps and prevent them from recovering only if their negligence is greater than D’s.  In these states, P can recover if she is 50% at-fault and D is 50% at-fault, but not if P is 51% at-fault and D is 49% at-fault. Most states have adopted modified comparative responsibility.

(a) Complications arise when there are multiple Ds, and the state has a modified comparative responsibility that prevents P from recovering if her fault reaches a certain threshold. Most modified comparative responsibility states compare P’s fault to the combined fault of the Ds.

(b) Prevention costs a la Rodi Yachts: Allocate responsibility between P and D in inverse ratio their relative costs of prevention.  In other words, the lower a party’s prevention costs, the greater its share of responsibility. 
iv) U.S. v. Reliable Transfer: Tankers ran into sandbar and sued US for not having sufficient lights; US found 25% liable & reliable found 75% liable.  Court refused to rely on admiralty rule where parties divide damages, thus avoiding the expense and delay of prolonged litigation and the concomitant burden on the courts.  While old rule is easily applied, it yields inequitable results.  Liability should be allocated among the parties proportionately to the comparative degree of their fault.
v) Hunt v. Ohio Dept. of Rehabilitation & Correction: Inmate’s fingers were chopped off in a snowblower machine.  Court relied on Ohio’s modified comparative responsibility (between pure comparative responsibility and contributory negligence): P is barred from recovery if their actions were a greater cause of their injuries than any acts of D. Here P disregarded a potential hazard and failed to use common sense when she inserted her hand in the chute of the snowblower – 40% responsible.   P thus recovers 60%. 

vi) Baldwin v. City of Omaha: Psychotic episode of football player who decided not to take his meds. Two cops who arrived didn’t follow procedure. He is shot and paralyzed.  Court found that he is 55% responsible and they are 45%, so he cannot recover.  Court found that not taking his meds was his fault in this case. 
vii) Spier v. Baker:  D drove into P’s car, and since P was not wearing seatbelt, suffered a broken leg.  D argued that P would not have suffered serious injuries if she had work seat belt.  Court held that lack of seat belt was not a but-for cause of ACCIDENT, only a but-for cause of INJURY.  P’s carelessness must contribute to bringing about the accident that injured the P before it can be deemed comparative fault.   (Some courts disagree – so long as P’s actions contributed to injury, they can be treated as comparative fault.)

c) Assumption of Risk

i) Assumption of risk is still available as a complete defense to a negligence claim but it has been limited by the enactment of the comparative negligence statutes. P can assume risks through words or by conduct. 

(1) Rationale: Ps should not be able to recover when they are hurt by risks to which they have consented.  This contrasts with the basic intuition underlying contributory negligence and comparative responsibility that a P’s own negligence should affect her ability to recover for injuries negligently imposed on her.

ii) Express Assumption of Risk

(1) P may assume a risk by giving a release to D, in writing or orally or through conduct.

(2) When a D invokes a release given by a P as a defense, contract issues arise.  For example, P and D might argue about whether P freely consented to the release or whether the release covered the risk that injured the P.  P also might argue that the release is void as a matter of public policy. 

(a) In determining whether a release is void for public policy, the underlying issues are whether the P made an informed choice to assume a risk.  A leading judicial test for assessing whether a release is void against public policy is the multi-factor test from Tunkl: 

(i) Business suitable for regulation?

(ii) D performing service that is of great importance to the public and often a matter of practical necessity for some members of the public?

(iii)  D holds himself out as willing to serve any member of the public, or at least any member meeting certain standards?

(iv) Due to essential nature of the service, D has a decisive bargaining advantage? 

(v) D offers standardized adhesion contract and doesn’t allow people to buy additional protection against negligence?

(vi) Purchaser puts himself or his property under D’s control?

(3) Jones v. Dressel.: Skydiving case. Waiver upheld, and P’s estate not allowed to recover.  One consideration was certainly the fact the decedent had the option to pay $50 instead of waiver his rights.  Four factors considered in determining whether the waiver was enforceable: (1) existence of a duty to the public; (2) nature of the service performed; (3) whether the contract was entered into fairly; (4) whether the intention of the parties is expressed in clear and unambiguous language.  
(4) Dalury v. S-K-I, Ltd.: Skiing accident case. D argues that skiing, like other recreational sports, is not a necessity of life, so the sale of a lift ticket is a purely private matter, implicating no public interest.  Waiver NOT upheld.  Public interest is found (unlike skydiving case).  “Exculpatory agreements which defendants require skiers to sign, releasing defendants from all liability resulting from negligence, are void as contrary to public policy.”  
(a) High number of sales;

(b) D’s are cheapest cost avoiders and in best place to keep accidents to the minimum level possible.  D’s have expertise and opportunity to foresee and control hazards;

(c) Create incentive for D to maintain premises. 

iii) Implied Assumption of Risk

(1) Primary Implied Assumption of Risk

(a) Ps should not be able to recover because they assume risks inherent in an activity.  For example, a recreational soccer player should not be able to recover from a fellow player for an accidental kick because such kicks are inherent in playing soccer.

(i) Murphy v. Steeplechase Amusement Co:. P boarded a Coney Island amusement ride “Flopper”.  P fell off and broke kneecap.  Cardozo held that P’s claim was barred because P had assumed the risk of being injured: “One who takes part in such sport accepts the dangers that inhere in it so far as they are obvious and necessary, just as a fencer accepts the risk of a thrust by his antagonist or a spectator at a ball game the chance of contract with the ball.”

(ii) Smollett v. Skating Development Corp.: A woman injured while ice skating sued the operator of the rink, complaining that the lack of guardrails and the carpeted floor surrounding the ice caused her injuries.  Court held for the Skating Development Corp. on basis that Smollett “fully understood the risk of harm to herself and voluntarily chose to enter the area of risk.  She thereofre implicitly assumed the risk of injury.    
(2) Secondary Implied Assumption of Risk

(a) Ps should not be able recover even if the D is negligent because P has knowingly assumed the risk of D’s negligence.  Unlike in cases where primary implied assumption of risk is invoked, the D usually is negligent in secondary implied assumption of risk cases. 

(b) Secondary implied assumption of risk covers many of the same situations as contributory negligence once did and comparative responsibility does now.  

(3) Monk v. Virgin Islands Water & Power Auth.: Decedent worked at construction site and was electrocuted when beam touched exposed wires that were known to all.  Question: In eliminating contributory negligence, did Virgin Islands eliminate implied assumption of risk?  Court holds that elimination of contributory negligence eliminated secondary implied assumption of risk, NOT primary implied assumption of risk.  Since Monk’s behavior constituted primary implied assumption of risk, he could not recover. 
Policy

EXPRESS ASSUMTION OF RISK: Should people be allowed to contract out of negligence liability in the first place?  In product liability, companies are not allowed to do so.  Should doctors be able to contract out of medical malpractice?  Doctors should have incentive to take the utmost care, doctors could under-invest in care!  Potential inequality of information can determine decision.  If people contract out of medical malpractice liability and then get hurt – that burden could get passed on to the state! Ethical issues related to creating a two-tier health-care system?

POSNER: Assumption of risk: keep express assumption of risk because of respect for freedom of contract
PRIMARY IMPLIED ASSUMPTION OF RISK: When a D successfully invokes primary implied assumption of risk it is often possible to explain the outcome in the case in terms of other factors, for example on the grounds that D didn’t breach the requisite standard of care or didn’t owe P a duty. For instance we might conclude that D is not liable in the soccer example because D didn’t breach the standard of care expected of soccer players by accidentally kicking a fellow player.  The possibility of explaining outcomes in primary implied assumption of risk cases in terms of a lack of negligence by D or no-duty raises the question of whether primary implied assumption of risk is a necessary doctrine. 

Iv. Strict Liability 

The Road Not Usually Taken  
	Strict Liability

	1) D’s action is the actual and proximate CAUSE of P’s harm.

	2) Defenses of comparative responsibility and assumption of risk FAIL.


1) Overview
a) The baseline common law regime of tort liability is negligence. Negligence predominates in modern-day tort law but there are pockets of strict liability.  When it is a workable regime, because the hazards of an activity can be avoided by being careful, there is no need to switch to strict liability. Sometimes, however, a particular type of accident cannot be prevented by taking care but can be avoided, or its consequences minimized, by shifting the activity in which the accident occurs to another locale, where the risk or harm of an accident will be less, or by reducing the scale of the activity in order to minimize the number of accidents caused by it.  By making the actor strictly liable – by denying him in other words an excuse based on his inability to avoid accidents by being more careful – we give him an incentive, missing in a negligence regime, to experiment with other methods of achieving the same goal. 

b) What is strict liability?

i) While negligence requires showing D was at-fault, under strict liability D is liable without fault.  Consequently, a D subject to strict liability often is said to act at his peril.  

c) ELEMENTS

i) CAUSATION: D’s action still must be the actual and proximate cause of P’s harm.  In addition, defenses such as assumption of risk also may apply.

ii) ABNORMALLY DANGEROUS ACTIVITY (RS(2) and (3): Although Rylands provides a rudimentary test for when strict liability should be imposed, today when courts are deciding whether or not to impose negligence/strict liability, they are likely to turn to test stated in Second Restatement – abnormally dangerous activity. 

(1) 2 Key questions: (5 of these 6 factors can be reduced to two factors)  

(a) Is the activity highly dangerous = Does the activity create “a foreseeable and highly significant risk of physical harm even when reasonable care is exercised by all actors”?, 

(b) Is “the activity” “not one of common usage”?

(c) Criticism of standard: Just because an activity is common does not mean it isn’t risky. In fact, people tend to downplay risks that are present in their day-to-day.  Commonality should not necessarily be the deciding factor of whether or not to regulate a risk. DO D’s defenses fail?
(d) RS(2) 20 B, D and K:. Abnormally Dangerous Activities. 6 factors to be used in deciding whether an activity is abnormally dangerous and therefore should be subject to strict liability.  This multi-factor balancing test is widely invoked, including in Indiana Harbor, Siegler, Klein and Miller.  The 6 factors are:

(i) existence of a high degree of risk of some harm to the person, land or chattels of others;

(ii) likelihood that the harm that results from it will be great;

(iii) inability to eliminate the risk by the exercise of reasonable care;

(iv) extent to which the activity is not a matter of common usage:

(v) inappropriateness of the activity to the place where it is carried on; and

(vi) extent to which its value to the community is outweighed by its dangerous attributes.

d) Rationale 

i) Deterrence/cost-internalization:  A negligence standard will induce actors to take reasonable care.  Strict liability may prompt them to do more.  For example, in response to strict liability, Ds may reduce their dangerous activities, not just engage in them using reasonable care.

ii) Greater compensation for accident victims:

(1) For: More accident victims probably get compensated under strict liability than negligence because victims of negligent and non-negligent Ds can get compensation under strict liability.  Under a negligence standard, only victims harmed by negligent Ds can recover.   In fact, some argue that negligence became the prevailing standard in tort law in the nineteenth century when the U.S. was industrializing to shield industry from lawsuits that might have hindered economic expansion.

(2) Assuming the funds available for accident compensation are fixed, victims may get more under strict liability than negligence.  Because strict liability eliminates the need to show negligence by D, strict liability may reduce the costs of administering compensation and therefore increase the amount of money available to compensate accident victims.  

(3) Against: On the other hand, strict liability might lead more accident victims to seek compensation (because they face lower costs in getting compensation).  Consequently, it might be necessary to spread the “fixed compensation fund pie” among a larger number of accident victims, resulting in more individuals getting compensated but each receiving something less than the smaller number of accident victims compensated under negligence.

iii) Fairness: Ds engaged in highly dangerous activities may be imposing non-reciprocal risks on others from which only Ds benefit.  It is not fair to allow D engaged in these activities to impose such non-reciprocal risks on others.

iv) Loss-spreading: (Indiana Harbor, Siegler concurrence): Ds engaged in highly dangerous activities may be better-positioned than Ps to spread the costs of these activities among the public at large (by passing on the costs of these activities to consumers).  Of course, whether Ds engaged in highly dangerous activities are better-positioned to spread the costs of their activities than their victims depends on the identity of the Ds and the victims, and may vary from case to case.

v) Problems of proof: (Klein, Siegler): Strict liability may be appropriate when it is impossible for the P to establish negligence by D because the accident destroyed relevant evidence.  Imposing strict liability when Ps face problems of proof may increase the compensation available to accident victims, and deter actors in situations where a negligence standard might not.  

e) When does strict liability apply?  Threshold tests for the application of strict liability 

i) Rylands v. Fletcher: (Controversial English case decided in 1866) D constructed a reservoir on land separated from P’s colliery by intervening land. Mines, under the site of the reservoir and under part of the intervening land, ad been formerly worked; and the P had, by workings lawfully made in his own colliery and in the intervening land, opened an underground communication between his colliery and the old working under the reservoir.   When D’s reservoir was filled, the water flowed by the underground communication into P’s mines.   Facts did not satisfy the technical requirements of either trespass or nuisance.  HOLDING: D liable for the damage because one who, for is own purposes brings upon his land, anything likely to do mischief if it escapes, must keep it at his peril, and if he does not do so, is prima facie answerable for all the damage which is the natural consequence of its escape.     Later the House of Lords limited this broad statement to “non-natural” uses of the land as distinguished from “any purpose for which it might in the ordinary course of enjoyment of the and be used.”    

ii) Losee v. Coe S. Buchanan: D’s were trustees and agents in Saratoga Paper Company, whose steam boiler exploded without fault on their part, causing injury to buildings and other personal property of P.  HOLDING: Refusal to follow Rylands based on public policy argument.  D’s not liable because they do not have an absolute duty to keep things upon their land at their peril; rather they merely have a duty to take all reasonable and prudent precautions in order to keep it in, but no more.  RULE: No one can be made liable for injuries to the person or property of another without some fault or negligence on their part. 
iii) Turner v. Big Lake Oil Co.: D constructed large artificial earthen ponds into which they ran the polluted waters from oil wells.  Water escaped from these ponds and polluted plaintiff’s grass lands.  HOLDING: Negligence is a prerequisite to recovery. This case is also distinguished form Fletcher v. Rylands because use of land on D’s part was “natural”; i.e. ordinary and necessary. Property rights are not absolute, people are a part of society and property rights include/allow others to use your property in a way.  Neighbors have a reciprocal relationship re property.
iv) Lubin v. Iowa City: P brought action against Iowa City seeking damages for injuries sustained when a city water main broke, flooding the basement of P’s store and  damaging merchandise stored there.  HOLDING: Policy argument: City is liable because it is neither just nor reasonable that the city engaged in a proprietary activity can deliberately leave a water main underground beyond inspection and maintenance until a break occurs.  The risks from such a method should be borne by the water supplier who is in a position to spread the cost among the consumers who are in fact the true beneficiaries of this practice and of the resulting savings in inspection and maintenance costs.

f) CURRENT STANDARD: Abnormally Dangerous Activities
i) Product/use must be INHERENTLY DANGEROUS = Can risk to persons or property be eliminated by the exercise of reasonable care?? (also consider who is cheapest cost avoider)

(1) Indiana Harbor Belt R. Co. v, American Cyanamid Co.: D manufactured liquid acrylonitrile (flammable, highly toxic and possibly carcenogenic) that was loaded into a railroad tank car and transported to New Jersey.   A quarter of the acrylonitrile leaked on the way.  HOLDING: No compelling reason to move regime to strict liability.   Judge Posner held that the accident was not caused by the inherent  properties of acrylonitrile; if a tank car is carefully maintained the danger of a spill of acrylonitrile is negligible.    Acrylonitrile is far from being the most hazardous among hazardous materials shipped in high volume. Besides, liability does not hinge on who is better able to absorb/distribute cost, AND D was manufacturer not the shipping company.  Shipping company is cheapest cost avoider. 

(a) Rebuttal: In environmental law, liability is imposed on many players for contaminated sites, and cost of recovery of site. It could make sense to increase risks for all players involved to provide more incentives address the harm.
(2) Miller v. Civil Constructors, Inc.: P was injured when a stray bullet ricocheted during the course of firearm target practice in a nearby gravel pit and caused him to fall from a truck.  HOLDING: The discharge of firearms is not an ultra-hazardous activity which would support strict liability.  Why? 1) The risk of harm to persons or property, even though great, can be eliminated by the exercise of reasonable care.  2) Use of firearms is a matter of common usage and the harm posed from their misuse rather than from their inherent nature alone. 3) The target practice is of some social utility to the community, the weighs against declaring it ultra-hazardous where the activity was alleged to have been performed by law enforcement officers to improve their skills in the handling of weapons. 

ii) BUT

(1) Siegler v. Kuhlman: Tank trailer carrying thousands of gallons of gasoline disengaged and catapulted off a freeway for unknown reasons.  17-yr old Carol House died in the flames of a gasoline explosion when her car encountered a pool of spilled gasoline.  HOLDING: Transporting gasoline as freight by truck along the public highways involves a high degree of risk of harm and injury; it creates dangers that cannot be eliminated by the exercise of reasonable care.  Thus the activity of hauling gasoline calls for the application of principles of strict liability.

iii) Intervening acts must have been unforeseeable to rid D of liability.
(1) Klein v. Pyrodyne Corp.: P’s were injured when an aerial shell at a public fireworks exhibition went astray and exploded near them.   HOLDING 1: D strictly liable for injuries because fireworks displays are abnormally dangerous as defined in the Restatement: they are not activities of “common usage”, create a high risk of personal injury or property and no matter how much care pyrotechnicians exercise, they cannot entirely eliminate the high risk  inherent in setting off powerful explosives such as fireworks near crowds.  HOLDING 2: Intervening acts of third parties serve to relieve the defendant from strict liability for abnormally dangerous activities only if those acts were unforeseeable in relation to the extraordinary risk created by the activity. (Rationale: encourage those who conduct abnormally dangerous activities to anticipate and take precautions against the possible negligence of third persons. )

Policy – Products Strict Liability

Richard Posner: unlikely that Posner would favor a significant expansion of strict liability in the law.  Negligence law is more efficient and should predominate; requires that liability only be imposed when benefits exceed the costs.  (Indiana Harbor case – strict liability should be limited to cases where negligence is insufficient to control the risks).  

Matsuda: more likely to impose strict liability in broader range of circumstances.  People should take more care generally, and this would facilitate recovery for accidents.

Who would win and who would lose with expansion of strict liability?? Accident victims could benefit due to lower burden of proof  and elimination of some administrative costs of providing relief to P, but only to the extent that manufacturers did not pass on cost of expanded negligence standard to consumers. 

What would further the rationales of strict liability (outline) more – administrative action or strict liability through tort? Do we want juries to judge how risky a product is or would that determination be better at the hands of administrative agencies?  Juries could be too influenced by plaintiffs who have been injured and lose sight of people who benefit from product, whereas agencies may be better positioned to weigh the costs and benefits of particular products. 

Iv. Products Liability

1) OVERVIEW

	Elements of Product Liability

	1. P must suffer an injury. 

2. D must be selling a product. (NOT sale of services)

3. D must be a commercial seller.

4. The defect must have been the actual and proximate cause of P’s injury.

5. When D sold the product, the product must have been defective.

a. Manufacturing: Product is alleged to have deviated from the manufacturer’s specifications. 

b. Design

i. New Jersey: Defect must be unreasonably dangerous (Cepeda).

ii. California: Defect judged by consumer expectations or risk utility (Soule).


**Prima facie case of strict products liability: includes intended or foreseeable use of product?
a) 2 categories of claims 

i) Manufacturing defect: Product is alleged to have deviated from the manufacturer’s specifications.

ii) Design defect: Cepeda unreasonable danger test or Soule’s consumer expectation/risk utility alternative. 

b) Rationale (Escola)

i) Manufacturers owe consumers a particularly demanding obligation to be vigilant of product safety

ii) Manufacturers are in best situated to take precautions, and therefore should be given strong incentives to take such precautions (deterrence rationale)

iii) Manufacturers are best situated to spread the costs of accidental injuries caused by their products (compensation-insurance rationale)

iv) Responsibility for injury stems from having marketed a product that caused injury, regardless of negligence (causation=strict liability rationale)

v) Victims’ entitlement to compensation should not depend on the nature of the conduct that caused it (compensation equality rationale)

vi) Disparities in power in litigation concerning evidence and procedure (litigation-structure rationale)

vii) If two ways of structuring the law lead to the same result, the more open and direct structure is preferable (judicial candor rationale)
c) Defenses

i) Comparative responsibility

ii) Assumption of risk 

iii) Product misuse (in some jurisdictions).  

iv) Pre-emption 

(1) Efforts by Ds (such as medical device manufacturers and drug makers) to argue that products liability and other state tort law claims against them are pre-empted by federal legislation/regulation.  In February 2008, the Supreme Court held 8-1 that such claims are pre-empted against medical device makers for devices for which the FDA has granted pre-market approval.  The Court’s decision was based on the pre-emption clause in the Medical Device Amendments of 1976.  

d) Evolution of strict products liability

i) MacPherson v. Buick Motor Co. (New York 1916):  Overcame the rule of contractual privity as a limit on duty, but P was suing in negligence.  Defendant was a manufacturer of cars; sold a car to a retail dealer, who then sold the car to P.  When P was in car, it suddenly collapsed and caused injury to P, due to a defective wheel.  D had not inspected the car so P charged D with negligence.  HOLDING: In favor of P.  The presence of a known danger, attendant upon a known use, makes vigilance a duty.  We have put aside the notion that the duty to safeguard life and limb, when the consequences of negligence may be foreseen, grows out of contract and nothing else.  NOTE: HOLDING is limited to the liability of manufacturers of finished products, who put products on the market to be used without inspection by their customers.  Also, there must be actual knowledge  of a danger, not merely possible, but probable.
ii) Escola v. Coca Cola Bottling Co. (California 1944):  Traynor’s concurrence established the foundations for strict products liability but the majority found for P based on negligence using res ipsa.  P was injured when a bottle of Coca Cola broke in her hand.  Majority held that although it was not clear whether the explosion was caused by an excessive charge or a defect in the glass there was a sufficient showing that neither cause would ordinarily have been present if due care had been used.  Further, D had exclusive control over both the charging and inspection of the bottles.  So, all the requirements necessary to entitle P to rely on the doctrine of res ipsa loquitur to supply an inference of negligence were deemed present. 

(1) Rebuttal: Coke didn’t have exclusive control over bottle – for last 36 hours before accident, bottle was in restaurant. Also, there is a probability that accident could have happened without negligence on the part of Coke.  Accident could be result of defective glass.  Unclear whether accident could only have occurred due to Ds negligence.
iii) Greenman v. Yuba Power Prods., Inc.  (California 1963): P was seriously injured by when a power tool – the “Shopsmith” – malfunctioned.  California Supreme Court held manufacturer strictly liable on a theory of liability that relied neither on proof of fault nor on warranty, enshrining Traynor’s concurrence in Escola law. Traynor held that manufacturers are strictly liable in tort when an article they place on the market, knowing that it is to be used without inspection for defects, proves to have a defect that causes injury to a human being.

iv) Cronin v. J.B.E. Olson Corp. (California – later qualified by Barker!!): A bakery salesman was driving a bread delivery truck when he had an accident. The impact broke an aluminum safety hasp which was located just behind the driver’s seat and designated to hold the bread trays in place.  The bread trays struck P in the back and hurled him through the windshield. Key question: does P have to establish BOTH a defect and that the defect was unreasonably dangerous?  HOLDING: No. Court determines that collisions are reasonably foreseeable so hasp should have been designed to withstand them. Requiring proof of a product’s unreasonable danger would impose too great a burden on consumers.  (Strategy to characterize “defect” – do not assess reasonableness of manufacturer’s choice of design.) Making strict product liability more like negligence would undermine protection afforded to consumers. There should not be manufacturing defects that are not dangerous enough to warrant compensation.
Policy – Evolution of Products Liability

Macpherson: Old privity rule was ultimately deemed to be based on a harshly individualistic conception of law that privileged the right of business owners to use contracts to limit their potential obligations to those they might injure, particularly consumers and employees.  By elevating freedom of contract to a paramount virtue, the critics maintained, courts enabled businesses to avoid responsibility for the mounting toll of injuries associated with the industrial revolution.  New MacPherson holding was hailed by critics as an enlightened decision that recognized changing economic and political realities, including the fact that manufacturers and users of products increasingly interacted with one another through intermediaries.
Escola:  As handicrafts have been replaced by mass production, the close relationship between the producer and consumer of a product has changed.  Manufacturing processes, frequently valuable secrets, are ordinarily either inaccessible to or beyond the ken of the general public.  The consumer no longer has means enough to investigate for himself the soundess of a product, even when it is not contained in a sealed package, while manufacturers build confidence by advertising and marketing devises.   The manufacturer’s obligation to the consumer must keep pace with the changing relationship between them; it cannot be escaped because the marketing of a product has become so complicated as to require one or more intermediaries.  Certainly there is greater reason to impose liability on the manufacturer than on the retailer who is but a conduit for a product that he is not himself able to test.
2) DESIGN DEFECT CLAIMS

a) Cepeda v. Cumberland Eng’g Co. (New Jersey): Workman operating a palletizing machine without its guard lost four fingers in the course of operating the machine.  P argued that the machine was defectively designed from a safety standpoint, in that the guard was required to be removed frequently in the normal course of the operation of the machine and should have been equipped with an electronic interlock mechanism.  D emphasized that guard could only be removed with tools, there were safety trainings, manuals - here was negligence on user’s end – Cepeda was trained, etc.  HOLDING: New trial – overturns previous ruling P’s favor.  Cepeda rejects approach in Cronin and adopts the approach of RS 402A – P must show that product was unreasonably dangerous.  Also, contributory negligence is a defense to product liability claims.   New Jersey uses risk utility test!!! Dean Wade??
i) CEPEDA STILL GOOD NJ law on the test for design defect, but not with respect to defenses to strict liability.  New Jersey Supreme Court subsequently converted the defense of contributory negligence into comparative negligence and held that comparative negligence is not a defense to a products liability claim when “an employee in an ‘industrial setting’ is injured while using in a foreseeable manner an evidently dangerous products supplied by his employer”. 

ii) KEY: If foreseeable misuse is negligent, one can show defective design AND contributory negligence!!!

iii) RS(2) 402A.  Special Liability of seller of product for physical harm to user or consumer (1965)
(1) One who sells any product in a defective condition unreasonably dangerous to the user or consumer or to his property is subject to liability for physical harm thereby caused to the ultimate user or consumer, or to his property IF

(a) The seller is engaged in the business of selling such a product, and 

(b) It is expected to and does reach the user or consumer without substantial change in the condition in which it is sold.

(2) The rule stated in Subsection 1 applies although

(a) The seller has exercised all possible care in the preparation and sale of his product and

(b) The user or consumer has not bought the product from or entered into any contractual relation with the seller.
b) Barker v. Lull Eng’g Co. (California):  P was injured at a construction site while operating a high-lift loader manufactured by D. P claimed that his injuries were proximately caused by the alleged defective design of the loader.  HOLDING: First, there is be liability for both a roduct’s intended and reasonably foreseeable uses.  A product may be found defective in design, so as to subject a manufacturer to strict liability for resulting injuries, under either of two alternative tests:
i) Consumer expectations:  First, a product may be found defective in design if the plaintiff establishes that the product failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner.  

ii) Risk utility: Second, a product may alternatively be found defective in design if the plaintiff demonstrates that the product’s design proximately caused his injury and the defendant fails to establish, in light of the relevant factors, that, on balance the benefits of the challenged design outweigh the risks of danger inherent in such design. 
iii) Summary: There is no “unreasonably dangerous” requirement, but there are certain hurdles that P must overcome.  Barker departs from spirit of Cronin without departing from letter of Cronin, by creating obstacles to recovery for strict products liability. 

(1) Pro D: P must prove a defect, and then D can defend the defect.  There is ambiguity as to how strenuous this initial burden actually is.  

(2) Prof P: Barker test is slightly pro-plaintiff, however, by giving a fair amount of latitude to P as far as which strategy is more beneficial to their case.  Second test of Barker recognizes the limited knowledge of P, and thus gives P the advantage.
c) Soule v. General Motors Corp. (California)  Car accident. P alleged both a manufacturing AND a design defect (placement of bracket and frame was defectively designed.)  Legal issue: Was it an error to use ordinary consumer expectations test?  HOLDING: “The consumer expectations test is reserved for cases in which the everyday experience of the product’s users permits a conclusion that the product’s design violated minimum safety assumptions, and is thus defective regardless of expert opinion about the merits of the design” (888). Jury should only be given choice of using consumer expectations test in cases where technical knowledge is required and consumers really don’t have an expectation.  
i) FOR Soule test: Soule arguably crafts an admirable compromise position, under which most design defect cases will be adjudicated under a risk-utility standard while the consumer expectations test will be available in a small share of cases. Consumer expectation test is actually pro-plaintiff because plaintiffs generally have low expectations – and are thus precluded from suing
ii) Against Soule test: This limitation of consumer expectations test necessarily favors D – more resources to hire experts, more knowledge of products, etc. 
d) O’Brien v. Muskin Corp. HOLDING: Above ground swimming pools are inherently risky, so they should not exist at all. Judicial precedent in the case of extremely dangerous products where there may not be a safer alternative design – for a judge or jury to declare that the product is of so little utility that it cannot be sold at all.

i) Rebuttal: If there is an active market/constituency for a product, there may be a strong case for not prohibiting product. 
e) LITIGATION STRATEGY
i) Consider consumer expectation, risk utility AND intended/foreseeable use
Policy – Tests for Products Liability

What burden should P bear to prove design defect: consumer expectation test, risk-utility test, or both? 

Consumer expectations test 

Advantages  (based on warranties in contract): Easier to administer because relies on jury’s intuitions, cheaper to litigate, no inequality in knowledge between parties. Weaknesses: P’s don’t always know what expectation to have, alternative designs, in many scenarios, P’s simply don’t have an expectation.  Test is extremely amorphous, unstable; its hard to define what a consumer expectation is.  Consumer expectations test eliminates balancing of risks and benefits that is critical to design, leading D’s to overemphasize risks than benefits. 

Risk Utility test

Advantages: A cost benefit analysis forces a more disciplined decision-making process. Disadvantages:  Test may ignore some very important risks or benefits that are not monitizable (underrepresented risks and benefits). Also, analysis can ignore distributional concerns – who will have access to product?

Iv. Damages

	1) P must prove her damages, in addition to proving liability.

	2) Thin skull rule applicable to all torts: IF TYPE of injury was foreseeable, D is liable no matter the EXTENT of the injury


1) EGGSELL SKULL RULE:  Tortfeasor takes his victim as he finds him 

a) Thin skill rule:  “When the tortfeasor has already injured another through his careless conduct, he cannot complain that the amount of damage he has caused P is greater than what would reasonably have been expected because P had a hidden vulnerability.”  At a minimum, the eggshell skull rule prohibits the defendant from arguing that the jury is barred from awarding compensation for the unforeseeable portion of plaintiff’s damages. This prohibition is in keeping with the wide discretion traditionally granted jurors in setting damages awards.

i) Smith v. Leech Brain & Co. Ltd: Iron-worker may have been careless and was accidentally burned with molten iron, which eventually caused cancer and death.  D is liable for the type of injury that is foreseeable.  Court held that “the test is not whether these employers could reasonably have foreseen that a burn would cause cancer nd that he would die. The question is whether these employers could reasonably foresee the type of injury he suffered, namely, the burn.”  

2) STANDARD OF REVIEW
a) Awards are only reviewed for excessiveness, based on whether the verdict “shocks the conscience” or results from “passion, prejudice or other improper motive”.  Courts may compare jury awards to awards in other similar cases.  These standards are meant to set a high barrier against judicial second-guessing of jury awards. Such deference is grounded in the notion that, apart from readily quantifiable out-of-pocket items such as medical bills and repair bills, the task of assigning a dollar value to a given plaintiff’s injuries is quintessentially one of judgment.
i) Kenton v. Hyatt Hotels Corp: Hotel sky walks crash, severely injuring 2L.  Appellate court upheld the jury verdict on damages.  Seemed to be examining whether the trial court abused its discretion. “There is no exact formula to determine whether a verdict is excessive… The ultimate test is what fairly and reasonably compensates P for the injuries sustained.  In making this determination consideration is given to the nature and extent of the injuries, diminishing earning capacity, economic conditions, plaintiff’s age, and a comparison of the compensation awarded permitted in cases of comparable injuries.”
ii) “Punitive damages may properly be imposed to further a State’s legitimate interest in punishing unlawful conduct and deterring its repetition. In our federal system, States necessarily have considerable flexibility in determining the level of punitive damages that they will allow in different cases.  Most States that authorize exemplary damages afford the jury similar latitude, requiring only that the damages awarded be reasonably necessary to vindicate the State’s legitimate interests in punishment and deterrence.  Only when an award can be characterized as grossly excessive in relation to these interests does it enter the zone of arbitrariness that violates the Due Process Clause of the 14th Amendment.  For that reason, the federal excessiveness inquiry appropriately begins with an identification of the state interests that a punitive award is designed to serve.  We therefore focus our attention first on the scope of X State’s interests in punishing X and deterring it from future misconduct.”

3) NOMINAL DAMAGES

a)  Usually specified by law as $1 – Serve as an acknowledgement of the tort, notwithstanding the absence of any compensable loss flowing from it.  

i) Jacque v. Steenberg Homes: Even though P had denied him permission, D took mobile home over P’s land.  P’s land was not damaged because it was covered with snow.  P was awarded $1 nominal compensatory damages and $100,000 punitive damages; damage award was upheld on appeal.

4) COMPENSATORY DAMAGES

a) Purpose: Restore P to status quo ante.  Juries often are instructed to award “just and reasonable compensation” in light of their findings as to the injuries P has suffered and will suffer because of D’s tortious conduct. 
i) Economic damages:

(1) Past and future loss of income

(2) Past and future medical expenses

(3) Past and future homemaking assistance etc.

ii) Non-economic damages (pain and suffering):

(1) Compensate for intangible harms of injury (controversial). Most systems distinguish between temporary and permanent disabilities.  
(a)  Temporary disabilities: Entitle P to reimbursement for medical expenses and a percentage of lost wages for the period of recovery.
(b) Partial permanent disabilities: Can be treated differently, depending on whether P suffers loss of a discrete body part.  
(c) Total permanent disabilities:  P can recover a percentage of lost wages (often 2/3) for the length of the disability.  Because worker’s compensation benefits are paid out sequentially, rather than in a lump sum, there is usually no need to project future lost income, as is the case in the award of tort damages. 
iii) How do you prove compensatory damages?
(1) Experts: economist on past earnings and expected future earnings, Professor says she cannot finish law school, Doctor says this is what future costs are likely to be for med care, psychologist, etc. Receipts - these are my bills so far.  
5) PUNITIVE DAMAGES 

a) “Exemplary” damages: meant to deter and punish.  Awarded in addition to compensatory damages when D acted with wanton disregard or conscious/deliberate indifference (Does not require actual malice, but need more than carelessness.)
i) RS (2) 500: All forms of reckless indifference are distinguished from mere carelessness by the fact that the acts in question not only pose an unreasonable risk of physical harm to another, “but also that such risk is substantially greater than that which is necessary to make his conduct [careless.]”
ii) Wanton disregard: Lower threshold: P has to show that D’s conduct posed a grave danger of harm to others and a reasonable person would know the danger posed.
iii) Conscious/deliberate indifference: D is aware: (1) his conduct creates a risk of harm to others; and (2) risks of his conduct are substantially greater than necessary to make it carelessness.
iv) Collateral source rule:  Traditionally, jury was not informed as to whether P was also compensated by a third party (like insurance) or was likely to be compensated by another party.  This has changed in some jurisdictions, especially for med-mal cases.

(1) National By-Products, Inc. v. Searcy House Moving Co.: Truck crashes into mobile home and two cars. Holding: An award of punitive damages is justified ONLY where the evidence indicates that the defendant acted wantonly in causing the injury or with such conscious indifference to the consequences.  Malice may be INFERRED.
b) No bright line rules, only GUIDELINES
i) State Farm v. Campbell
(1) No bright line rules – “The precise award in any case must be based upon the facts and circumstances of the defendant’s conduct and the harm to the plaintiff.” 

(2) BUT Guidelines for award of punitive damages:

(a) Reprehensibility of the defendant’s conduct

(i) Did it cause economic or physical harm, physical being worse?

(ii) Did conduct evidence a wanton disregard for health & safety

(iii) Did conduct target people who were financially vulnerable?

(b) Ratio: compensatory / punitive damages

(i) Single-digit multipliers more in line with due process protections.  But depends on facts of the case—may be appropriate for egregious conduct. Justice Kennedy: “Few award exceeding a single-digit ratio between punitive and compensatory damages, to a significant degree, will satisfy due process… A 4-to-1 ratio often will be close to the line of constitutional impropriety… Higher rations may be appropriate when a particularly egregious act has resulted in only a small amount of economic damages, where an injury is hard to detect or where the monetary value on non-economic harm might have been difficult to determine”

(c) Compare award to awards given by other juries, other courts, and civil fines
ii) Mattias v. Accor Economy Lodging: Bedbugs case. Court held that the damage award was NOT excessive and did not deprive D’s of due process of law because there was sufficient evidence of “willful and wanton conduct” within the meaning that the Illinois courts assign to the term.  Constitutional limits take the form of general “guideposts” rather than fixed amounts. While the RATIO harm to plaintiff/award is 37.5, under State Farm, if underlying injury is hard to detect OR if behavior is egregious but economic harms are minimal, ratio can be greater. The application of such guideposts for determining whether an award of punitive damages is unconstitutionally large requires lower court judges to consider a given award in light of the reasons for which punitive damages are awarded in the first place:
(1) Standard principle of penal theory that punishment should fit the crime;
(2) Defendant should have reasonably notice of the sanction for unlawful acts;
(3) Sanctions should be based on the wrong done rather than on the status of the defendant – a person is punished for what he does, not for who he is.
(4) Weak but plausible argument for D in Mattias: Punishing hotel for harms to other customers not before the court, when many of them are from other states, essentially imposes sanction for behavior relevant in other states, which is contrary to BMW rule… But on the other hand, conduct being punished is entirely within the state.  Judgment forces hotel to change its behavior within the state. 
c) Constitutional Limits on Punitive Damages: Substantive (State Farm, Mattias, BMW) and procedural (Morris)
(1) BMW of North America v. Gore: Question: Did the 2 million punitive damages award to P exceed the constitutional limit? Yes. It is fine to consider other people harmed WITHIN the state but not outside state.  

(a) Degree of reprehensibility of the nondisclosure not to level of 2 million

(i) Purely economic harm is less reprehensible than reckless disregard for the health and safety of others.  

(b) Disparity between the harm or potential harm suffered and punitive damages award

(i) Exemplary damages must bear a “reasonable relationship” to compensatory damages.  

(ii)  Constitutional line is not marked by a simple mathematical formula.  A higher ratio of compensatory/punitive damages may be supported if a particularly egregious act has resulted in only a small amount of economic damages; OR in cases in which the injury is hard to detect or the monetary value of non-economic harm might have been difficult to determine.

(c) Difference between this remedy and the civil penalties authorized or imposed in comparable cases. 

ii) Philip Morris: Question: Does the Constitution’s Due Process Clause permit a jury to base a punitive damage award in part upon its desire to punish the defendant for harming persons who are not before the court (i.e. victims whom the parties do not represent). Holding: No. Such an award would amount to a taking of “property” from the defendant without due process.   (Contrary to BMW ruling.)

(1) The Due Process Clause prohibits a State from punishing an individual without first providing that individual with “an opportunity to present every available defense.” Yet a defendant threatened with punishment for injuring a nonparty victim has no opportunity to defend against the charge.  

(2) To permit punishment for injuring a nonparty victim would add a near standardless dimension to the punitive damages equation.  How many such victims are there? How seriously were they injured?  

(3) Evidence of harm to other victims is only relevant to a different part of the damages equation – reprehensibility.

(4) DISSENT: (Wyman agrees) Majority relies on weak distinction between taking 3rd party harm into account in order to assess the reprehensibility of the defendant’s conduct – which is permitted – from doing so in order to punish the defendant “directly” – which is forbidden.  When a jury increases a punitive damages award because injuries to 3rd parties enhanced the reprehensibility of D’s conduct, the jury is by definition  punishing t2 main rationales: 

(5) Morris restricts both functions of punitive damages:

(a) Deterrence: Morris restricts circumstances where damages can serve as deterrence. Specific and general deterrence. Harder for punitive damages to serve a GENERAL deterrence function.  One could argue that Morris is a procedural decision, only relevant for jury instructions.  It does seem though that Morris cuts back on punitive damages.   Defendant is only deterred from repeating wrongful act towards the P again, not towards other potential P’s.

(b) Punishment: Harder to effectuate after Morris. Case says you can’t punish for harm to non-parties, only for harm to plaintiffs in case.  
6) POLICY CONSIDERATIONS RE DAMAGES
a) Compensation for P+S (intangible harms) 

i) FOR:  But there is a strong argument that not, or inadequately, compensating for non-economic damages will not fully internalize accident costs onto wrongdoers and leave plaintiffs without any solace for the pain accidents cause them.  Defenders also argue that there has been no such increase and that the jury is the appropriate institution to assign values to intangible injuries.

ii) AGAINST: Critics of current system argue that the impossibility of translating pain and suffering into dollar amounts gives jurors carte blanche to award any amount they feel is appropriate in light of their sympathy for the plaintiff and antipathy for the defendant. (As a result damages are too large and arbitrary.)  They also claim that such awards have risen substantially over the last 20 years, despite the fact that a couple of states have capped pain and suffering damages.

b) Individualized Implementation Method
i) FOR: Damage awards are calculated on an individual basis.  This individualized method of assessing them has advantages since it allows damages to be tailored to individual circumstances and injuries.  

ii) AGAINST: But individualized damage awards also lead to the arbitrariness, unpredictability, and discrimination in damage awards. Tort law should employ damage schedules in which damages would be based on specific criteria (such as the age of the victim etc).  Another alternative is to standardize damages by giving every person with the same injury the same award, regardless of individual circumstances. Setting a national standard for punitive damages would alleviate forum-shopping, reduce interstate externalities (everyone paying for excessive punitive award in one state).
c) Jury has excessive discretion – makes policy
i) Critics of punitive damages argue that they flout the boundaries separating crime from tort, public law from private law, and punishment from compensation.  When jurors award enormous punitive damages, they are acting like legislators or judge, for in reality they are creating and applying public policy.

d) Despite relatively rare application, SHADOW EFFECT
i) Punitive damages are only warded in perhaps 4-9% of cases.  When awarded, punitive damages tend to be given to plaintiffs asserting claims for intentional wrongs that today would fall under the headings of assault, battery, etc. HOWEVER, to say that punitive damages are rare is not necessarily to say that they are unimportant.  Indeed, even a handful of punitive awards – particularly awards of enormous magnitude – can have the potential to affect the trial and settlement of many other cases. 

e) Wealth of D is considered in setting damage award – deterrence!
i) Courts have uniformly deemed evidence of a defendant’s wealth to be relevant to the jury’s determination of the size of any punitive ward.  As explained in Mathias, this is not because wealthy persons deserve greater punishment, but because an actor’s wealth may have factored into its decision to behave as it did, and because a larger award may be necessary to send a meaningful “message” to a wealthy individual or entity.  Concern is that well to do persons or entities will happily treat compensatory damages as the price to be paid for securing the “right” to injure others.
f) Should we have punitive damages at all since we already have criminal and administrative law?  Do we still need this mechanism for deterring and punishing potential offenders?  

i) Useful additional mechanism for where regulatory/prosecutorial mechanisms fail.

ii) Waste of societal resources.

g) Who should get punitive damages? Victim or state? 
i) Victims: Must give incentive to victims to bring the case

ii) State: A large portion of punitive damages should go to State.

7) WRONGFUL DEATH ACTS

a) Survival claims/action

i) Brought by estate administrator against D or D’s estate for claims accident victim might have brought if the victim had lived.

ii) Compensates estate for any harm victim suffered up to the moment of death due to D’s wrong (such as medical expenses, loss of income, and pain and suffering including “conscious pre-fatal injury fear and apprehension of impending death”.) 

b) Wrongful death claims

i) Specified beneficiaries (family members) sue for harms they suffer from wrongful killing of decedent, based on wrong done to decedent.  The family members inherit the defenses that would bear claims by the deceased.   

ii) Recovery was limited to pecuniary losses (such as loss of income support from decedent) although pecuniary losses might include loss of guidance, care and companionships = “loss of society”. There is no compensation paid to estate for decedent’s loss of life itself. D does not have to internalize costs of depriving people of joy of living.
(1) Nelson: Damages may be recovered for loss of service and companionship where they have a monetary value, while damages for mental suffering or bereavement of next of kin are not recoverable.  (Beneficiaries who don’t suffer many pecuniary losses can’t recover much.) 

iii) If a worker is killed on the job, surviving family members are not automatically qualified for compensation.  Rather they may receive benefits only if they are economic dependents of the deceased.  Qualified dependents are usually entitled to regular payments equal to a fixed percentage of the deceased’s lost wages until the period of dependency ends.  Loss of consortium and emotional distress are not compensable. In the absence of any economic dependents, the employer is often liable only for funeral expenses. 

iv) Policy concern: Reproducing inequality

(1) Experts who testify as to lost future earnings generally rely on statistics as to how much a person with the same education, background, and traits could have expected to earn before and after suffering the injuries in question.   

(a) FAIRNESS? So two careless drivers, each of whom causes identical injuries to his victim, may end up paying very different damage awards depending on the economic prospects of the victim.  

(b) INEQUALITY?  To the extent certain groups have been subject to past discrimination in hiring and pay, these stats reproduce the effects of that discrimination.  Thus, for example, if women have historically been paid less for doing equivalent work to men because of discrimination, statistical evidence of what a particular female plaintiff would have earned will reflect the lower rate of pay.   Perhaps courts should attempt to adjust for biases in statistics by requiring the presentation of data on the future earning of all workers in a given field, regardless of race, gender or other characteristics?

8) VICARIOUS LIABILITY (form of strict liability)
a) One person held liable for another’s negligence.  Usually an employer, but can also be: someone lends their car out; partner in a partnership.
(1) Parents are usually not vicariously liable for the actions of their children, but can themselves be liable for carelessness in supervision of the child. (exception for parents who allow kids to drive)
b) Rationale: Vicarious liability ensures SOMEONE to take responsibility and be careful.
c) Respondeat Superior
i) If an employee commits a tort while acting within the scope of his employment, employer may also be held liable. (Applies to all torts.)
(1) Employer may be both directly liable for its own negligence (hiring an employee they should have checked out, improperly supervising, etc.) and vicariously liable for the employee’s negligence ( employer is jointly and severally liable to P with the tortfeasor employee
(2) Rationale: Employer more likely to be able to compensate victim.  Employer may be better positioned to get insurance.
ii) RS Elements:
(1) Is the tortfeasor an employee?
(a) Is the employee subject to the control of the employer (as compared to an independent contractor)?  Should be more than control over the general manner of the work carried out.
(2) Was the activity within the scope of employment?
(a) Employer liable for intentional torts of employee if they were foreseeable or “characteristic” of the employment.
(i) Ira S. Bushey & Sons v. United States: Coast Guard sailor on break screwing around with the drydock of P after on-shore leave and lots of drinking.  USG also held liable because the activity was characteristic.

(ii) Taber v. Maine: Drinking Navy serviceman on weekend leave crashes into another car. USG found liable because such drinking was characteristic of the employment.
(b) Old test for “scope of employment” - Does activity further the employer’s business?
(i) Detour: slight deviation from the expected course or route an employee would take in the course of doing his job.  Employer will likely be liable for this—reasonably foreseeable that this would happen is key question.
(ii) Frolic: employee deviates so far from his employment obligations that he is deemed to be on his own business, and is outside the scope of his employment.

(3) RS not applicable to independent contractors. When distinguishing between employees and independent contractors, look to nature of the employer-employee relationship, and the degree of control that employer had over the worker.  Also, if the employer was itself negligent in dealing with the independent contractor, that may give rise to employer liability.

9) JOINT LIABILITY AND CONTRIBUTION 

a) If D’s are held jointly and severally liable, P can collect  damages awarded from either one or both in the proportion that P chooses. If D ultimately pays more than his allotted percent of fault, he may bring a claim for restitution against the other D (action for contribution).

b) J&SL liability is invoked in 2 classic scenarios:

i) Indivisible harm: Impossible to apportion the amount of harm between Ds
ii) D’s acted in concert

c) Both J&SL and res ipsa are information-forcing: D is in the best position to find who is truly (or most) at fault, so J&SL pressures D to do this.

d) What to do with orphan shares? Different ways to allocate them: 

i) P is limited to recovering from D only amount for which D is liable.

ii) Ds can be held JS liable and require remaining D to pay all the damages.

iii) If P is 40% at fault, D1 is 40% at fault and orphan share of insolvent D2 is 20%.  So P and D must SHARE the orphan share.  
(1) Ravo v. Rogatnick: Med-mal case for brain damage to P (baby). OB-GYN negligent in baby’s delivery, and pediatrician misdiagnosed after birth.  Injury deemed indivisible, but apportioned fault between two doctors 80-20.  D (pediatrician) argues that he should not have to pay more than 20% of damages because jury found him to be responsible only for 20% of injury.  Legal argument: 80-20% allocation of fault means that the injury WAS divisible!!  If jury could allocate fault, how can one say that the child’s injuries are indivisible?   Court responds that there are 2 separate issues being decided.  When allocating fault, the jury was only judging the moral reprehensibility of each doctor’s actions, rather than any assessing of who’s acts caused more or less damage to child.  Injury is still indivisible.  
(2) Bencivenga v. J.A.M.M., Inc.: P is punched by unknown person in D’s nightclub.  D found liable.  Court also found that cannot apportion harm to unknown or unnamed party.  D was in the best position to find the unknown assailant, and cannot now try to weasel out of damages because of someone else.

(a) Some jurisdictions, unlike in Bencivenga, cannot collect damages that are considered to be the responsibility of some unknown defendant.

Iv. POLICY
 

1)  Aims of tort law: The torts process is a human institution designed to accomplish certain social objectives.

a) Compensation/ corrective justice: One objective is to ensure that innocent victims have avenues of legal redress, absent a contrary, overriding public policy. This reflects an overarching purpose of tort law: that wronged persons should be compensated for their injuries and that those responsible for the wrong should bear the cost of their tortious conduct.
i) Criticism: There is arguably little to be GAINED in many torts actions.  Civil liability is different from restitution in contract, where law prevents D from benefiting from wrong committed. Likewise it is not clear that damages can make the injured party “whole” again.  This is an adequate metaphor for out-of-pocket costs, but not for notoriously hard to quantify and profound losses like loss of enjoyment of life. Further, juries are told to give what is "just and reasonable", not that which will make whole
b) Retribution:

i) Punish people for wrongs committed. 
c) Deterrence:

i) Dissuade vigilantism.

ii) Deter unwanted conducts by encouraging efforts to avoid particular harms and take reasonable precautions.
d) Distributive justice:  

i) Most say that tort law should not be used to promote distributive justice. On the other hand, the premise of tort law is that resources are distributed fairly in society.
e) Tort law also has an empowering/democratic function and didactic/expressive function – whereby individuals get societal recognition of certain values and vindicate moral rights, personal dignity etc.

f) Regulation of behavior
i) Other mechanisms of regulating conduct

(1) Government (administrative) regulation

(2) Worker’s compensation

(3) Subsidies

(4) Norms

g) Establishing social norms

2) Advantages/ disadvantages of tort 

a) It is not clear that the tort system is more effective to regulate behavior than other mechanisms.   For example, with regards to efforts to limit greenhouse gas emissions, government regulation is by far the preferable tool.  

b) Efficiency: large chunk of $$ compensation goes to attorney’s fees.  Torts system is actually an extremely expensive, inefficient system to compensate people.
c) Discriminatory standards: Who is the “reasonable person” in tort law? Race? Gender? Religion? Language? Age?  What are the characteristics of the reasonable person?  To what extent are individual’s personal characteristics factored into an examination of their standard of care? 
i) Today’s reasonable person standard historically was stated as the “reasonable man” standard.  Gender and culture specific standards are not used because they would encourage discrimination in the law.  Even if people of different genders/races/cultures have different reflexes and behaviors, everyone is served by recognition of a uniform reasonable person standard.  Negligence law should not recognize a culturally or gender relative standard of care.  

3) Negligence vs. strict liability

a) Why is negligence the predominant standard? Should strict liability be imposed more often?  Which standard forces people to take responsibility for their situation? 

i) FOR negligence: Negligence standard based on idea that we must make choices about who to compensate and what risks are reasonable – encourage efficiency and responsibility. Besides, holding everyone strictly liable for consequences of their actions would turn everyone into a mutual insurance company and also discourage people from opening businesses and being entrepreneurial (would overly inhibit activity).
ii) FOR strict liability: Negligence standard means some injured parties are not going to be able to recover for failing to prove negligence. 

4) Policy change recommendations 

· Ability to spread the cost – should not factor into determination of liability BUT should be considered when assessing damages. 
· Death claims damages rules reproduce inequality

Tort reform refers to the idea of changing the rules applicable to the law of tort. Tort deals with compensation for wrongs and harm done by one party to another's person, property or other protected interests (e.g. reputation, under libel and slander laws). The most contentious area of tort, and the area on which tort reform advocates focus is personal injury. The levels of compensation for accidents vary greatly between different jurisdictions, but there has been a general upward trend in the awards for compensation. The ideas for reform vary greatly between different jurisdictions also, and inevitably depend on the rules and practices of the country.

In the United States tort reform has become a contentious political issue. This is particularly true in the medical malpractice arena, where it has been argued that the high costs of compensation awards are passed through to health care consumers. US reform advocates have proposed, among other things, limiting the number of claims, and capping the awards of damages. In Commonwealth countries, the tort reform debate has taken a very different track. In 1972 New Zealand introduced the first universal no-fault insurance scheme for all accident victims. This is based on the principle that anyone suffering personal injury, regardless of whether they can point to a negligent party who caused their loss, may receive state benefits from the government run Accident Compensation Corporation. The goal is to achieve full equality in compensation, while reducing costs by removing the process from courts where litigation is hugely expensive. In the 1970s Australia

HYPERLINK "http://en.wikipedia.org/wiki/Tort_reform#cite_note-0"
[1] and the United Kingdom drew up similar proposals for similar no-fault schemes.[2] But the efforts and recommendations amounted to little, and with changes of government the reform agenda were abandoned.

Salient issues

A number of recurrent issues can be identified in the debates about tort reform, though in many cases, these issues are particular to the United States. To understand why tort may need reform, it is first necessary to understand how tort works. Tort seeks out those responsible for harm to others, usually on the basis of some fault. For instance, a supermarket may not have been safe enough for its customers to shop in by failing to mop up a spillage of yoghurt on the floor.[3] An employer may have failed to properly fence off some dangerous machinery, which exposes workers to risk of injury.[4] A manufacturer of ginger beer may have allowed a bottle it sells to have become contaminated, which has made a consumer ill.[5] And so on. Criticisms of the tort system are usually that it costs too much. This may either be the cost of compensation payments themselves, or that, granted that compensation is a worthy goal for the injured, litigation is an inefficient method of giving compensation. In Britain, for instance, it has been argued that 85p is spent on litigation for every £1 of compensation paid (although this figure is disputed, as there is no easy method for accounting for transaction costs particularly when pre-litigation settlements are considered). In contrast, the social security system costs 8p or 12p for every £1 delivered.[6]
The compensation principle

The starting point, is that the classical purpose of tort is to provide full compensation for harm, where a good case can be made. This is known under the Latin phrase restitutio in integrum (restoration to original state). In other words, the idea underpinning the law of tort is that if someone harms someone else, they should make up for it. Compensation should be, in the words of Lord Blackburn in Livingstone v. Rawyards Coal Co,[7]
"that sum of money which will put the party who has been injured in the same position as he would have been if he had not sustained the wrong for which he is now getting his compensation or reparation."

The trouble is, that where people's body parts and minds are concerned, where somebody loses a leg in a workplace accident, or suffers nervous shock in a road traffic collision, it is difficult to quantify the injury that they suffer. There is no market for severed legs or sanity of mind, and so there is no price which a court can readily apply in compensation for the wrong, as they can in cases concerning damage to property or economic loss. So what happens instead is that courts develop a scale of damages awards, benchmarks for compensation, which relate to the severity of the injury. For instance, in the United Kingdom, for the loss of a thumb, one will get £18,000, for an arm £72,000, for two arms £150,000, and so on.[8] In addition, claimants may win awards of damages for the pain and suffering they endured as a consequence of the injury. But while a scale may be consistent, the award itself is argued by some to be arbitrary. Professor Atiyah has written that one could halve, or double, or triple all the awards and it would still make just as much sense as it does now.[9] Damages may be awarded to compensate for the loss of future income. A typist who loses an arm suffers a loss to his future job prospects and in the case of fatal accidents, financially dependent relatives may be compensated for the loss of money that their loved one would have provided.[10] These heads of the award can be adequately predicted in money terms, and (outside the United States) they most often constitute the largest element of the award. There is however also a case to say that people should not receive such full compensation for income losses, because it could be said entrench an existing and inequitable distribution of wealth in society.[11]
Punitive awards and juries

A trial by jury is unusual in almost all countries for non-criminal cases

Another head of damages that can be awarded is called "punitive damages", or sometimes "exemplary damages". The word "punitive" means punishment and the word "exemplary" implies that damages should "make an example" of the wrongdoer. The purpose of such damages are twofold: to deter wrongful conduct by other actors, and to serve a normative function of expressing social shock or outrage at the defendant's actions.

In most jurisdictions, punitive damages are not available. They are considered contrary to public policy, because the civil justice system in many countries does not have the same procedural protections as the comparable criminal justice system. Therefore, allowing punitive damages would have the effect of punishing actors for wrongful conduct without allowing them the ordinary procedural protections that are present in a criminal trial. The fear is that punitive damages encourage a vindictive, revenge seeking state of mind in the claimant and society more generally. In the UK, Rookes v. Barnard
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[12] limited the situations in which punitive damages can be won in tort actions to where they are expressly authorised by a statute, where a defendant's action is calculated to make profit, or where an official of the state has acted arbitrarily, oppressively or unconstitutionally.

In the United States, punitive damages are available, although awards of punitive damages remain extraordinarily rare in tort cases. However, when punitive damages are awarded, the sums can sometimes be quite staggering. For instance, in Phillip Morris USA v. Boeken[13] the US Supreme Court refused to overturn a $50 million award in damages to the family of a smoker who died of cancer. But originally, before the appeals court had limited it, the jury in the trial had awarded a whopping $3 billion in punitive damages.[14]
It is argued by some that extraordinary damage awards in the United States are a result of the jury system. However, multi-million dollar punitive damage awards have also been awarded by judges in many cases where the defendant's conduct was particularly egregious. In federal courts in the United States, the right to a jury trial is protected in most civil cases by the Seventh Amendment of the United States Constitution. Many state constitutions have similar counterparts that protect the right to a jury trial in state court proceedings. In many countries, particularly in continental Europe, juries are not used at all, even in criminal cases, because of the cost of protracted trials necessitated with a jury present and confidence in judicial impartiality. In the United Kingdom, juries are available in criminal cases, and for tort cases involving defamation, false imprisonment and malicious prosecution. Even in these three limited areas of tort there have been growing concerns about juries' role. In particular the disparity between awards in defamation cases (which invariably concern celebrities, politicians and the rich) and awards for personal injuries has been growing. Why should the vindication of reputation of a famous person, it is argued, be given a higher value than the loss of somebody's arm who is not famous? Inevitably, the awards climb, in a way that a fixed system of damages under judicial scrutiny does not allow. Moreover juries are unseasoned with a daily exposure to tragic accidents in tort litigation. When confronted with their first case they may be shocked and outraged, which inspires a willingness to teach the wrongdoer (through a big damages award) that "tort does not pay".[15] When the problem is viewed from a social and economic perspective, it could be argued that juries are not a good policy option.

On the other hand, most federal judges in the United States, for instance, come from a very narrow segment of society. They are all lawyers by trade, they all earn in excess of $100,000 per year, and they tend to have been educated at elite colleges and universities. The majority of federal judges are also white, male, and over the age of fifty. Therefore, their ability to mold damages awards to evolving norms of social conduct may be weaker than that of a jury. For instance, multi-million dollar punitive damage awards against tobacco companies could be said to reflect an evolving societal attitude towards corporate wrongdoing, which lay-jurors apply in their decisions. Judges may not share those evolving corporate attitudes, but rather exist within an isolated social subclass which is itself drawn from the ranks of America's societal elite.

Compensation culture
Another issue which arises is whether the courts are the appropriate forum for seeking redress for personal injuries. In the United Kingdom, those who see the tort system as encouraging frivolous claims often use the slogan "compensation culture" to deride the state of law which encourages people to "have a go" at filing a law suit, so that they might win lots of money. In fact, most personal injuries cases never reach court. They are settled between insurance companies. This is especially so for road accidents (where no fault compensation schemes operate, and drivers mostly have third party insurance), and workplace injuries (where employers are usually required to have insurance, and will get compensation on the injured worker's behalf), the fora which account for the majority of personal injuries. Settlements are made "in the shadow of the law", so the amounts paid will usually approach or approximate what would be an expected award in court, if a credible threat from a claimant's solicitor is seen to exist. But in cases, for instance, involving product liability, occupiers' liability or medical negligence, where the claimant must himself get the money out of the opposing corporation, including perhaps his Health Maintenance Organisation ("HMO", in the US), the personal expense, time and anxiety of making a claim and seeing it through can be daunting.

The flip side is that if cases do in fact reach the point of trial, the costs are likely to be large. On top of paying expensive legal fees, the court process comes from public funds. Judges, their staff and the court administrators must be paid for through taxation.

There are also concerns about the use of class actions. This is where a group of claimants band together to bring similar kinds of claims all at once. These do not exist in most countries, and what will usually happen is that one case will be funded as a "test case", and if judgment falls in the claimants' favour the tortfeasor will settle remaining claims.[16] . Class actions are justified on the basis that they ensure equal treatment of similarly situated victims, avoid the risk of conflicting judgments on similar issues, and allow an efficient resolution of a large number of claims.

But in the U.S., class actions have been used (and by some views abused) in order to overcome the differences in tort laws applicable in different states. So if one claimant lives in State X, where tort laws are unfavourable to their claim, but another claimant lives in State Y, where tort laws are favourable, they may bring a class action together in State Y. Strictly speaking, State Y must not adjudicate the claim unless it is found that the applicable law is similar or identical in both states, but as a practical matter this rule is often disregarded in favor of efficient resolution of claims. [17] Another measure particular to the U.S. is the introduction of "proportionate liability", in place of joint and several liability.

Economic effects

Three possible charges can be levelled at the tort system, for having distorting economic effects. First, the high costs of litigation and compensation payouts raise the cost of insurance. Because most tort claims will be paid from the pockets of insurance, and because the public generally pays into insurance schemes of all kinds, the public generally is footing the bill for tort claims. On the other hand, the insurance market can be argued to be flexible enough to adjust so that only high risk policy holders are footing the bill. If people are undertaking high risk activities (or are themselves high risk people) then it would seem fair that they share the appropriate social burden. Moreover the level of compensation in tort cases may not strictly correlate with insurance premiums. The market may keep costs to a minimum, provided that competition is effective. However, insurance regulations often limit the degree to which charges can be matched to risk levels at the policy-holder level. For instance, it would be illegal for an auto insurance company in the United States to charge African-American drivers more than Asian drivers, even though the claims rate of Asian drivers is substantially lower.

Secondly, and related to insurance in countries which do not have "socialised medicine" (i.e., free public health care), the costs of the tort system, and in particular medical malpractice suits, may raise the costs of health care. The difficulty in this area is to distinguish between public and private health care providers. The experience in the UK, where there is a fully public system run by the National Health Service, is that tort claims have been restricted, for instance in disallowing loss of chance cases. The Medical Defence Union actively combats, and attempts to settle all cases where potential negligence claims are at stake. While successful, the costs of litigation to the health system are steadily growing,[18] and stand at around £446m a year.[19]
In the United States, it is easier for victims of medical malpractice to seek compensation through the tort system. The American medical negligence record is also the worst in the developed world, with around 195,000 deaths per year, which itself leads to a higher number of claims.[20] It is open to debate as to whether a change in the law of tort either way would lead to a change in practice.

On the one hand, it may be said that resources transferred to fight tort cases detract from money that could be used to improve patient care. On the other hand, it could be said that increasing liability would deter medical staff from making mistakes. For instance, it is a direct result of well-publicized tort judgments that standard practice is for a nurse or surgeon to count the number of sponges that are present on a surgeon's table after the completion of surgery, in order to ensure that none are left behind within a body cavity. The motivation for this precaution was to avoid tort judgments for left-behind sponges, which had been a common cause of claim.

Thirdly, there is an argument that tort liability could stunt innovation. This argument usually comes in connection with product liability, which in every developed country is strict liability, subject to a "state of science" defence. If a product is faulty, and injures somebody who has come across it (whether they are the buyer or not) then the manufacturer will be responsible for compensating the victim regardless of whether it can be shown that the manufacturer was at fault. The standard is lower in other injury cases, so that a victim would have to prove that a tortfeasor had been negligent. It can be argued that strict liability deters innovation, because manufacturers could be reluctant to test out new products for fear that they could be subjecting themselves to massive tort claims.[21] This argument is characteristic of the law and economics movement. It may be somewhat confused about the relevant law because it misses the state of science defence. This defence means that a manufacturer can always say "there was no warning or evidence in the scientific literature that this new product could be dangerous".

Equality in treatment

Equality of treatment is the issue which the New Zealand reforms, and debate in the Commonwealth more generally have focussed on. If someone has an accident then they have a statistical 8% chance of finding a tortfeasor who they may be able to blame for their injury. If they are lucky enough to have been injured by someone else's fault, then they can get full compensation. For the other 92% who are injured through no fault of anybody, by natural accidents, by themselves, by disease or bolts from the blue, no compensation is available, and the most that can be gained for all their losses will be meagre state benefits for incapacity. Why should someone who has a broken leg be compensated on the basis that someone else has caused it? If two people have broken legs, why should society not view their misfortunes as the same?

This was the basis for much of Professor Patrick Atiyah's scholarship. His first book to put the argument forward was Accidents, Compensation and the Law (1970). Originally his proposal was the gradual abolition of tort actions, and its replacement with schemes like those for industrial injuries to cover for all illness, disability and disease, whether caused by people or nature. This is what happened in New Zealand, except coverage of disease.[22] This approach, generally, is still advocated in the recent editions by Peter Cane. More recently, Atiyah wrote The Damages Lottery (1997), which advocated a private insurance solution. Over the 1980s Atiyah's views shifted. He still argued that the tort system should be scrapped. But instead of relying on the state, he argued people should have to take out compulsory first party insurance, like that available for cars, and this model should be spread progressively.[23]
Health and safety

An underlying issue with the law of tort, as it relates to accidents, is what, if anything, it can do to make people stop having accidents in the first place? On one view, it cannot, and the law of compensation is precisely that: there to compensate. On another view, the imposition of tort liability can make people take better care over their actions. If people have to pay compensation, they will not disregard the health and safety of others so callously. The logical conclusion on this "deterrence" view, may well be that the higher the damages that a tortfeasor must reckon to pay, the greater the care he will take. In that sense, health and safety could be maximised by maximising damages awards.

Alternatively, the best way to prevent accidents and injuries could simply be, for instance, to pursue better workplace safety policy, increase inspections and standards in product manufacturing, organise and fund hospitals better, and so on. Even if tort does in some cases deter people from making mistakes, in the cases where it does not, better preventative action is needed. In the US presidential election, 2008 one candidate, Mike Huckabee, made a slogan of the fact that "America does not have a health care crisis, it has a health crisis", implying that Americans could save much on health care bills by taking better measures to stop getting ill in the first place.
KEY: Economic approach to duty blurs distinction between duty & standard of care—goes to who is best loss avoider
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�Address each in this order?


�NOT all courts say that you just have to have intended the action (as opposed to the harm) to have the requisite intent for battery.


�Intent requirement for battery IS satisfied if D merely intended to commit assault.


�For both battery and assault, it doesn’t matter whether P found D’s touching offensive or frightening if the reasonable person would not, UNLESS D had reason to know of P’s particular vulnerability/sensitivity. 


�If emergency trespasser causes no harm to property, no compensatory damages.  But if he behaved willfully/wantonly, may have to pay punitive damages.


�Duties of professional rescuers:  DUTY TO RESCUE:  Not liable for negligence during a rescue despite having undertaken rescue (special relationship). DANGER INVITES RESUCE: CANNOT recover for injuries suffered during rescue attempts.


�Wiers v. Friedman – disparity in reasonable person standard.  Way to reconcile these 2 cases: In Friedman case, the issue was whether to consider religion in assessing contributory negligence.  In Wiers, consideration of language/literacy was in assessing the defendant had met its standard of care, i.e. negligence on the part of the County.  Courts are more willing to take into account characteristics of plaintiff in assessing contributory negligence than in negligence/fault.  Why??  We assume that fewer people will be affected by standard for contributory negligence than standard for negligence more broadly. 


POLICY:  Should religion be taken into account in assessing negligence? 





�Doctors are for the most part held to the industry custom standard of care, but no longer restricted to their city or region. Moving towards a NATIONAL standard of medical care. 


�Statistics can be useful to courts in offering basis for an inference of causation.  


�ARGUE both ways: P will argue that no comparative fault because absence of seat belt did not contribute to accident, where D argues that comparative responsibility is actually comparing responsibility for the actual injury.


�Many jursidctions have eliminated secondary implied assumption of risk.  


�Wyman: NJ: Cepeda


California: Cronin, Barker, Soule – SOULE is GOOD LAW IN CALI.  
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