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History of Motion Picture & TV segment 

(Jan8 2002)

 Horizontal v. Vertical Integration

Horizontal integration = expansion across same product setting in which firm now operates

“vertical integration” – either goes backward to incorporate the firm’s suppliers or forward to the firm’s product users.

Paramount & Corporate Takeover Law

	· "The rapid development of new technologies, coupled with consumers' increased demand for new products, has left entertainment firms scrambling to prepare for what lies ahead. … [F]irms have responded to this changing environment by integrating along both vertical and horizontal lines. … [T]he industry is now led by a small number of huge entertainment conglomerates." (p.17-18)

· "This trend towards integration of distinct Hollywood entities may reflect the desire of industry leaders not just to coordinate but also to control both the creation of entertainment products and their dissemination to consumers.  It is precisely that concentration of market power that antitrust law is designed to combat.  From the 1940s through the 1970s, the federal government intervened in a variety of ways to block such entertainment integration.  However, the Reagan and Bush administrations took a more laissez-faire approach in the 1980s and early 1990s.  … [T]he Justice Department placed greater confidence in a self-regulating entertainment marketplace.  This hands-off legal approach proved conducive to the consolidation of disparate entertainment holdings over the last decade."  (p.18)

· "Some scholars see the emergence of large multimedia conglomerates as a step toward greater efficiency in the entertainment industry.  … Other analysts place less faith in pure market self-regulation and believe that government intervention is important to protect the public from large entertainment conglomerates with major economic power within the industry.  This is the fundamental policy debate." (p. 18)

· Paramount-Time Warner corporate takeover story: In 1989, the boards of directors or Warner Communications and Time, Inc. declared their intention to merge.  Apparently, Time's combination of cable programming and cable delivery was attractive not just to Warner, but also to Paramount Communications.  By the end of the 1980s, Paramount was ready to enlarge and diversify its strategic position in the entertainment world.  When Paramount heard about the proposed friendly merger b/w Time and Warner, it decided to try and acquire Time's assets for itself.  So, just 2 weeks before Time and Warner shareholders were scheduled to cast their votes on the merger, Paramount made a surprise hostile bid of 175$ for all of Time's outstanding stock, then trading at 125$ (up from 105$ when the Time-Warner merger had been announced).  Paramount boosted its offer to 200$ per share, but board members were against it, saying that "submerging Time into Paramount would endanger the culture of 'journalistic integrity' at Time – one that had always sought to separate editorial independence (the "church") from entertainment business (the "state")." (p. 19)  

After losing its bid for Time, Paramount continued its search for a partner for its future.  Viacom, controlled by Sumner Redstone and known for its movie channels, looked interesting.  What eventually happened is that the Viacom-Paramount merger was like a sale, b/c the transaction would deliver a controlling interest in Paramount to Viacom and Sumner Redstone.  "With Viacom, Paramount and Blockbuster in his pocket, Redstone's multimedia conglomerate was complete." (p. 21)

· "The assumption behind these mergers is that the various entertainment components possess qualities that, when utilized together, can generate a whole that is greater than the sum of its parts. … For example, Viacom can publish a best-selling book through its Simon and Schuster publishing arm, make a movie of the story line at its Paramount studio, exhibit the movie at National Amusements' 900 theaters, show it again on Viacom's Showtime pay cable and USA Network's basic cable channels, and then rent and sell the video on prime shelf space at Blockbuster stores.  Similarly, the soundtracks from this same movie can be promoted through a music video on MTV and VH1, and then sold at one of the 500 music stores Blockbuster runs with the Virgin Retail group." (p. 23)

· The question remains whether common o'ship actually creates more opportunities for collaboration, better guarantees of product distribution, greater diversification across different product markets, or just cutting of costs.

Litigation over hostile takeovers

Paramount sued Time to force its BoD to conduct an open auction for its shares, rather than go through with the merger-acquisition with Warner.

The case was called Paramount communications v. Time, Inc.  

Held:

The Time Warner merger = long range strategic plan about the best way to enhance the value of the two companies’ assets, and their shareholders would retain same ownership and control in the new entity as in the prior one.   Therefore, the Delaware courts would not tell the company directors that they had to conduct a takeover auction. 

Result: Time Warner merger went through. 

So Paramount tried to negotiate with Viacom, which was best known for its movie channels and its music channels like MTV. The two struck a deal, but then QVC, the home shopping network, made its own bid for control of Paramount. Paramount BoD decided to accept the Viacom offer anyway, even though QVC’s bid was higher, concluding that Viacom provided a better strategic alliance. Paramount failed to respond to QVC’s merger bid, so QVC sued it to permit QVC to participate in an auction for Paramount on equal footing.

This case was called Paramount Communications v. QVC Network. Held: The court was critical of the extensive defensive measures that Paramount’s BoD had used to favor Viacom’s bid.  It distinguished the case from Time-Warner by holding that the proposed Viacom-Paramount merger was actually a sale because Viacom would have a controlling interest in Paramount under the deal.

Result: open bidding held; Viacom won, but at 105$ share value rather than $70. As a result, there was a large debt, and Paramount/Viacom had to bring in Blockbuster for cash flow.

Rule: based on these two cases, directors can say “no” to hostile bidders, based on business judgment that the shareholders will eventually realize more economic value if the company stays on the current course. However, if control of the new company will pass to a dominant shareholder, management’s pursuit of a merger can trigger the duty to conduct a fair and open bidding war. (page 21 yellow CB)


1. Fundamental Building Blocks

(Jan 10, 15, 17, 22 2002)

Film compared to Real Estate

	Film
	Real Estate

	Distribution profile
	Land

	Screenplay

CR in screenplay underlies the film industry.
	Blueprint

Architectural plan is basis for building.

	Producer puts everything together and oversees it all. He has the property, organizes the elements. 
	Real estate developer raises the structure in collaboration with architect and engineer.

	Huge step from screen play to final film.

Director is the one  who translates it into a film.

Nb: film d’auteur possible = where both screen writer & director same person.
	Huge step from architectural plan to building.

	Need key people: need to have broadcasters & distributors on board.

Licensing of film = leasing of building
	Building’s value based on income-producing potential (e.g., ability to maintain tenants). Need key tenants.


Guild Agreements

· Guild agreements cover writers of screenplays & actors. They do not cover rights to novels. Some guilds are exclusive to English productions, others to Fr. Productions.

· Guilds sit on a regime of freedom of K.

· They limit what you can do with a K – eg, limitation on duration of the option (3 yrs)

· Guild agreements have survived attacks under trust law in US. Labor laws that allow workers in a labor context to collectively bargain are an exception to anti-trust principles in US; so are guild agreements, which are somewhat like labor agreements.

· Guilds are different from labour unions: their members are all different kinds of workers, and they’re not what would count as a bargaining unit under labour law.

· Guild agreements have no affirmative right to impose themselves in Canada unless explicit legislation exists giving them that right (there is in Qc)

· Outside of Qc, you’re only a member of a guild if you sign a membership agreement; only bound if you sign.

· In Qc: Compulsory aspect due to Status of the Artist Act (below)

· Labour unions have a Labour legislation to invoke. There is no legislation that the guilds can invoke, except in Qc.

· They may be subject to anti-trust laws because they are collectively bargaining for non-workers.

· For history of guild agreements, see notes from 01 16. 

Jurisdiction:

· Guilds have different jurisdictions: some apply only to English or French materials; others are limited geographically.  If producer who is  signatory to guild agreement hires someone who is non-member of guild, he still has to follow the guild rules.

· If producer who is not signatory to guild agreement hires guild member: employee may be bound to work only for guild member, and producer will have to sign a letter of adherence for the whole production and everyone he hires, including non-guild workers, to the guild agreement.

Status of the Artist Act of Qc 

gives force to guild agreements in Qc: 

· The Status of the Artist Act (350 YCB) states that actors may organize.

·  If a guild demonstrates in accordance with the rules that it is representative, it becomes exclusive bargaining agent for all members of the class. 
· In Qc, Actra is the union for actors in Qc, and can force producer to negotiate. 

· As in labour law, either side can demand negotiations commence with respect to a collective agreement. 

· Result is a collective agreement which will bind everyone who falls under applicable categories, whether they are part of guild  or not.

· The guild agreements cover: 

remuneration.  

· It’s simple if it’s a base rate salary

· Contingent remuneration, which depends on a %age of profits, is difficult: the question becomes “%age of whose profits?”

Working Conditions

Copyright Issues
Prof: obviously, those responsible for writers’ guild agreement decided to be paternalistic and prevent authors from entering any agreement they wish.

· Problem: Status of Artist Act disclaims jurisdiction over employees who would otherwise be covered by labour law. You have to be employed by a K of engagement.  That suggests guild covers non-employees. Jeff, our guest speaker, said that bargaining collectively for non-employees  goes against anti-trust law. 

Copyright Issues

History

· Initially, Edison controlled the industry through Motion Picture Patents.  He had a monopoly based on his patents – 1500 of them.

Today: 

Subjects of Copyright

· There is a separate copyright in:

· In screenplay: screenplay is origin in the film. Dialogue etc.

· Screenplay might be based on a previous right: novel, story etc.

· In film: Audiovisual product = sound +actors +fixation

· Each version of the film will be copyrighted (translations etc)

· s.3 Copyright Act (CA): CR in Cinematographic works:

· Sole right to produce the work in any material form, including the right to perform in public, to publish, to make dramatic work into a cinematographic work, to reproduce, adapt...

· s.5: CR subsists: Cr in every original literary, musical, artistic work… cinematographic work… if author is Canadian or resident of a treaty country… if the maker is headquartered in treaty country… if 1st publication in treaty country.

· “cinematographic work” is any work expressed by a process of cinematography – the word “expressed” allowed TV to be covered.

· The title of the film can be covered too, if original.

· s.89 – CR is subject to the act (i.e. copyright has to be found in the act)

· In film industry, written texts other than screenplays subject to CR as well: e.g. in Buchwald, dispute over “treatment”

The owner of the copyright

· 13(1): author of work is first owner of CR

· “author of film”=   director.

· Rule: financial role of producer is not enough to make him an author.  The author is the director and accordingly the first owner of CR.

	Bankruptcy & Insolvency Act: (331 yellow CB)

s.83(1) states that if a bankrupt’s estate includes a work subject to copyright

a) if bankrupt didn’t put any expense into it, it goes to author

b) if bankrupt has incurred expenses, it goes back to author but author has to pay the expenses
83(2): if the work is already on the market, the trustee has the sale , performance, reproduction rights, but has to pay author royalties & can’t assign or transfer the CR  except with author’s agreement 


although producer is not author, generally ends up being the owner in most cases 

USA

· s.101 of US CA: The CR vests in the producer because it is a work made for hire (i.e., for the producer)

Work is a Work for hire if: 

· 1) work prepared by employee in scope of employment

· 2) work specially ordered or commissioned for use in a motion picture if the parties expressly agree that it is a work made for hire. 

· s. 201(b) US CA : the producer is also the author because the person for whom a work for hire is prepared is considered author

Canada

· 13(3): The employer of the author is the owner of works made in course of employment. 

· However, unlike US provision, it does not say that employer is the author.  This is a big difference. The producer in Can.  can be the first owner, but not the author (this makes a difference for calculating term of CR, which is life of author +50 s.6 CA). 

· .Also, 13(3) does not apply to work done on contract. Usually, director is not an employee of the producer, so producer is not first owner per 13(3).

· Also have to consider moral rights:  

· s.14: Moral rights may not be assigned but may be waived. Assignment does not imply a waiver

·  Producer will want a waiver: needs to be independent when converting screen play into 15M movie! Assignment of copyright does not lead to implicit waiver of moral rights; moral rights must be waived separately. 

Rule: 

· Producer needs a K in which the author 

· assigns his CR 

· “This is considered as a work made for hire and in the event hat it isn’t, then the CR has been assigned to the Producer.”

-- and --
· waives his moral rights.  

Ownership & Licensing:

· Ownership is exclusive right to produce and exploit something. 

· Producer needs an exclusive license: the sole right to do something that excludes the grantor from doing it.

Definitions from Writer’s Guild of Canada Independent Production Agreement  (“IPA”)(2000-2002)  

· This is an agreement between the writers’ guild of Canada and the producers’ association. 

· Very useful for its definitions (of film-related texts that could be copyrightable – read them to see if the described texts constitute original works – remember, ideas not enough; need expression)

A202
“Bible” 

· means a written guide for a Series describing the central premise, story and characters, the setting, format, genre, style, themes and continuing elements. It may include detailed characterizations and describe the interplay among the principal and recurring characters. Character and story arcs, story line and dialogue examples and production requirements may also be included.
· Not very likely to be copyrightable because it describes an idea; s.5 CA requires originality.
A219
“Feature Film Script (Screenplay)” 
· means a fully written work for a Feature Film in screen terms, embodying individual scenes, full dialogue and/or monologue, narration (if required) and any other description of details necessary to facilitate production.
· Definitely copyrightable.
A254:
“Treatment" 

· means the scene-by-scene development and structuring in a mutually agreed form of a story in screen terms to provide a synopsis or schematic of the Feature Film Script to be written from it, in 20,000 words or less. The Treatment shall be deemed to include a Story or Screen Story.

Vol I, p. 325: Art Buchwald et al. v. Paramount Pictures Corporation
	· First part of Buchwald decided in 3 different phases

·  ties in potentially to what you might think an E&O policy might cover.

· Remember that it covers "implied in fact contract claims."

The Buchwald case is NOT an implied in fact K claim because one did not need to imply a K; there was one.  An implied in fact K is one where there is no K. Ie, an implied agreement that where one party (eg, producer) uses the material, that party would pay reasonable remuneration to writer.  

(One good way to avoid such problems is just to send back scripts etc. to submitters, or to have a completely separate department for evaluating scripts, and that department doesn't send it to producers etc until it's been vetted.)
Facts

· In early 1982, Buchwald prepared an 8 pg screen treatment entitled "It's a Crude, Crude World."  Π was inspired by a visit by the Shah of Iran.  Bernheim (a co-Π) or Louis Malle suggested that the principal character be made a black man.  

· In March 1982, Π Buchwald sent his treatment to Bernheim, who registered in w/ the Writers Guild of America.

· In late 1982, Bernheim met w/ Katzenberg (of Δ Paramount) to pitch Π Buchwald's story to Paramount for development into a motion picture starring Eddie Murphy.  Δ exec Katzenberg called Π's treatment "a succinct, smart, straightforward idea with a lot of potential to it." (p. 325)

· The treatment's title had been changed to "King for a Day."  In January 1983, Paramount reg'd the new title w/ the MPAA.  Δ's creative execs looooved Π's story concept and thought it would be a terrific vehicle for Eddie Murphy.  

· On February 24, 1983 Δ and Bernheim entered into an agreement pursuant to which Bernheim was to produce and be entitled to certain payments if Δ entered into agmt w/ Π Buchwald acquiring his story idea.  

· On March 22, 1983 Π and Δ entered into agmt pursuant to which Δ purchased the rights to Π's story and concept entitled "King for a Day."  

· Meanwhile, Δ was looking for a script writer – the memo said they needed somebody for the project that was being developed for Eddie Murphy "based on Art Buchwald."  In fact, in other memos, "King for a Day" was being described as the "Art Buchwald idea" that Paramount was "now developing for Murphy."  

· Still looking for a writer.  Δ extended its option on "King for a Day" and paid Π an extra 2500$.  

· Another memo issued by Δ on February 17, 1984 described "King for a Day" as a "political satire inspired by Art Buchwald."

· On March 20, 1984 Δ exercised its second option on Π's work.

· Bernheim said that Veber's script had captured Π's idea.

· On April 3, 1985 Δ confirmed that "King for a Day" had been abandoned.  

· In May 1986, Π optioned his treatment to Warner Brothers.

· In November 1987, after Bernheim found out that Δ was going to start shooting a movie starring Eddie Murphy as a black prince who comes to America to find a wife, he suggested to Δ exec Tanen that Δ's movie was based on Π Buchwald's character.  Δ's exec insisted this new film totally unrelated to Π's treatment.

· In January 1988, WB cancelled the "King for a Day" project b/c Δ Paramount shooting "Coming to America" starring Eddie Murphy.

Issue:

This is a breach of K case b/w Buchwald and Paramount, which must be decided by reference to the agmt b/w the parties and the rules of K construction.  Was Δ's film "Coming to America" based upon Π's screen treatment "King for a Day?"  (Yes!  Yes!  Yes!) 

Analysis:

· The starting point is the K b/w Π Buchwald and Δ Paramount.  Π transferred to Δ "the sole and exclusive motion picture and other rights" to the "original story and concept written by Art Buchwald…tentatively entitled 'KING FOR A DAY,' also known as 'It's a Crude, Crude World' (which material, as defined in said Standard Terms is hereinafter called the 'Work')." (p. 327)

· The agmt entitled Π to certain "contingent consideration" "[f]or the first theatrical motion picture (the 'Picture') if, but only if, a feature length theatrical motion picture shall be produced based upon Author's work." (p. 327)

· What is the threshold for "based upon"?

· "[A] movie is based upon a writer's work if it 'was created out of significant elements from the underlying materials.' … "character similarities, story similarities…" (citing Kirkpatrick, p. 327)

· Hahn, a Paramount attorney/witness, testified that "based upon" meant that the "screenplay of the motion picture had been derived from and incorporated the elements of author's work as herein defined." Denman, another Δ attorney/witness, testified that "based upon" meant that the screenplay was written "with the elements of Mr. Buchwald's story.  I mean the specific elements of the story, which is the work." (p. 327)

· Rintels, a writer, testified that "based upon" means "intent."  Look to see if there is a similarity in spirit, regardless of details.  North, another writer, testified that "the focus in making the 'based upon' determination should be whether there is an overriding similarity to plot, theme and characters."  Roth, another writer, defined "based upon" as meaning "something came from something else." Need to look at the essence of the material, the basic theme, but not plot, characters and motivation b/c these relate to the "development of the project," not its basic theme. (p. 327)

· The Court found the entertainment experts' testimony re: "based upon" to be of little value, so it turned to "access and similarity": "[A]n inference of copying may arise where there is proof of access to the material with a showing of similarity. … Where there is strong evidence of access, little proof of similarity may suffice."  (citing Golding v. RKO Pictures, 1950, p.328)

· Access: Here, the evidence shows that Murphy knew about Π Buchwald's concept, and responded positively to the presentation for "King for a Day."  There is also evidence that Δ exec Kirkpatrick had discussed "King for a Day" w/ Murphy at least 3 times after 1983.  So access is established.

· Similarity: The Court cites Fink: In that case, the K b/w the parties obligated Δ to pay Π if Δ created a series "based on Plaintiff's Program or any material element contained in [it]."  A "material element" could range from a mere basic theme to an extensively elaborated idea.  So, the Court concludes that here, Δ's obligation to pay Π Buchwald arose if "Coming to America" was based upon a material element of or was inspired by Π's treatment. "There are, to be sure, differences between Buchwald's "King for a Day" and "Coming to America."  However, …where, as here, the evidence of access is overwhelming, less similarity is required.  Moreover, 'even if the similar material is quantitatively small, if it is qualitatively important…the trier of fact…may properly find substantial similarity.'" (quoting Fink, p.328)

· Eg. In Murphy's original script for "King for a Day," Eddie Murphy is employed in a fast food restaurant and foils a robbery attempt using a mop.  The same thing happens in "Coming to America."  This and similar gimmicks are compelling evidence that the evolution of Π's idea was inspiration for "Coming to America."

Holding:

Overwhelming evidence that for 2 yr Δ Paramount considered "King for a Day" to be a project in development for Eddie Murphy.  When "Coming to America" was made, it starred Eddie Murphy.  During development of "King for  Day" it was contemplated that Murphy play several characters; in "Coming to America" he did.  John Landis was maybe going to direct "King for a Day" and ended up directing "Coming to America."  Who cares that Π Buchwald's king was supposed to be despotic and "Coming to America"'s king was likeable.  By the time Veber's script was in and rejected, the king was likeable.  

So, "Coming to America" was a movie "based upon" Buchwald's treatment "King for a Day."

(Still, Court finds no bad faith on the part of Δ, no fraud, and Πs can recover for breach of K.)


A232
“Outline” 
· means the scene-by-scene development and structuring in a mutually agreed form of a story in screen terms to provide a synopsis or schematic of the Television Script to be written from it, in up to 5,000 words per half-hour of broadcast time…
A207:
“Concept”

means the written presentation of an idea for a Series or single Television Production (other than for a Television Movie or Mini-Series) describing the central premise, characters, setting and format. It shall also include a working title and date of submission. Genre, style, general appeal, target audience, and central story idea may not be provided but in the case of a Series, sample story ideas shall not be required (see Bible). A Concept need not exceed 1250 words (five (5) pages double-spaced).

Key Participants:

Screenplay author

Producer: puts the whole thing together. Is the entrepreneur. Is the one with the initiative, is the one who takes the risk.  He’s the publisher of the film.  Hires everyone. Brings together capital. Is administrative and financial captain of the ship. 

· In TV, executive producer’s name goes first in the credits after show

· Producer needs to have control over content of film, right to produce the film, right to exploit it 

· best way to guarantee those rights is to own them;

· or to have ‘sole and exclusive’ right {the word sole does not actually mean that the grantor is excluded, the word exclusive does mean that even the grantor of the right is excluded from acting on it}

· Recall from 13(1) that director is most likely to be considered “author”, and also “owner” if not employee (cf 13(3))

-needs a K giving him the rights he needs.

Director: having read screen play, translates it into a film. Is the creative genius.

· Director is very important: “A film by Steven Spielberg” appears as 1st name at end of film

· Director normally default “author” under who is first owner CA (13(1)),   if 13(3) (employer owns CR) does not apply. 

· 13(2) +10, which say that commissioner of a photograph is deemed to be the author, are pretty hard to apply to a film, which is more than a mere assembling of photographs.

· Will have to sign a K giving producer these rights

	Director’s Letter Agreement p.340

p.342: “The parties have agreed that, solely for the purposes of IP and for no other purpose, the results and proceeds… shall be deemed a work –for-hire under US law and a work under a K of service made in the course of employment under Canadian © law and all other comparable international IP laws.


Canadian Analysis of this clause

Problem: in order for 13(3) to kick in and give employer the ownership, the details of the legal relationship between the parties & the facts indicate that the K is one of employment.

Rule: need a lien de subordination before there can be an employment relationship.  Need empl. Relationship before “employer” can own CR per 13(3).  No lien de subordination if you’re not following directions, and directors don’t usually follow directions, they give them.

· To make producer owner:
· We can assign ownership from director to producer: 13(4) says you can transfer/divide up the rights in writing.  

American Analysis

Effect: 101 US CA: you can have a “work for hire” in an employment relationship and a situation where work has been commissioned 

Under 201 US CR: the producer is the first owner, since he commissioned the work.  

So this clause is fine for the US.

	Director’s Letter Agreement cont’d

p.342:  All work & materials, including all IP which Company or Director may produce as a result of providing Director’s services under this Agreement, shall vest irrevocably and exclusively with Producer, and are otherwise assigned to Producer as and when created.


Problem: This should be worded more clearly: when do the work and materials vest irrevocably to producer, and when are they assigned?  Should say that for purposes of US = work for hire = vesting & for Canada & other jurisdictions the director assigns his rights to the producer. 

The Producer’s Contracts

Assignment

· US: producer can get full assignment of rights on screenplay, including moral rights [work made for hire].

· Canada: 
1. Rights negotiated under Writers’ Guild of Canada IPA must be in form of a license, and the writer cannot assign his copyright!

· A701
All rights negotiated under this Agreement or in any individual contract between a Writer and a Producer shall be in the form of a license from the Writer to the Producer for a specific use during a specified term of whatever right is in question. The Writer's copyright shall not be assigned. The copyright herein referred to is the copyright in the Writer's Script Material, which is separate and distinct from the copyright in the Feature Film or program.
2. The producer can get an exclusive license for one production of the screen play per Writers’ Guild of Canada 

A713
Acquisition of Further Rights.

The Producer may acquire rights to Script Material in addition to those previously contracted under this Agreement upon terms and conditions to be mutually agreed between the Producer and the Writer, provided that: 

i.
all such agreements for further rights shall be by written consent; 

ii.
when such rights are governed by this Agreement, the terms and conditions shall be not less than those stipulated in this Agreement; and 

iii.
when such rights are not governed by this Agreement, the fee negotiated shall be in addition to the fees paid for the rights governed by this Agreement, and the contract shall clearly set out that such rights are in addition to the rights governed by this Agreement. 

 

A714
Rights Licensed.

· On payment of the Script Fees as provided herein, the Producer shall acquire, subject to Articles A710 to A712, an exclusive license to produce a single production made from the Script.
3. Can waive droit morale in Canada, but that’s difficult to get s/o in Qc to do.

· Animations: Writers’ Guild agreement

· Producer acknowledges animator 1st author (801)

· But upon payment of script fee, producer obtains world-wide rights and CR & merchandising rights on the animation. 

· An assignment of rights is only good for life of the author+ 25 yrs (s.14).  Similar provision in US (life +35) but the author is the person who commissioned – so there is not an assignment problem.  

Option Agreement

· Option agreement: producer purchases the option to get the screenplay from writer at a pre-determined price. Doesn’t want to pay for the full rights yet b/c not sure the project will proceed.

	Option Agreement  p 295 YCB

1. Option. You hereby grant to Producer the irrevocable and exclusive right (the “Option”) to acquire from you in perpetuity and in all languages, the exclusive theatrical, non-theatrical, TV, radio and dramatic rights and all subsidiary, ancillary, and allied rights…


· drafter put all of these dramatic words (“perpetuity, irrevocable”) in order to cover sequels and works deriving from the original work

· nb: if this were for a life story, you’d want to focus on the content and moral rights.

· Can’t provide for more than a single production per WGC agreement A713, so the example Option agreement on p. 295 YCB provides a separate clause for that.

Things to put in the option agreement:

Ensure it indicates what amount producer to pay if he exercises his rights.
Rights: if under guild agreement, sole & exclusive right to produce 1 film.

Option term: Specify the term in which the option can be exercised, and how many consecutive and irrevocable options the Producer can have. [Under WGC Max 3 yrs]  (p.296 YCB)

Producer must pay purchase price once principle photography begins:  (eg 6(c) p 297)

To avoid writer failing to execute & deliver the K: have the writer sign a separate K that will be effective the moment you pay the purchase price.

Deal with sequels: Provide a right of first refusal for producer (page 297-297, starting para 7)

Provide that producer may exercise the Option by providing you with written notice.... at any time before expiration of the Term (p 296, 4. YCB) 

Writing engagement you agree Producer to have option to engage your services to write screenplay based on our work. (see p 298)

Pay or Play: Producer doesn’t have to exercise the option – can pay writer off & cut his losses (eg p 298 YCB)

representations & warranties about originality of the material & life stories in the material (eg item 14, p 299)

provision for credit to author:  (eg 298, 13. YCB)

Acknowledgement that rights are of such a value that if writer defaults, can get an injunction; goes on to say creator can’t get injunction (299, 13.  YCB)

Indication of what will constitute exercise of the option: writer wants to get paid, producer wants to make sure that if he exercises the option he has the rights locked up;  para. 4 p. 296 – producer may exercise the option by providing the writer with written notice;  

· See below: exercise of option (basically, not good enough to have this; have to provide also for producer to pay consideration)

Release [for libel etc. - docudramas]: creator releases producer from suit on ground of libel etc (300 YCB).

Release :   Creator won’t sue if producer uses person’s name, voice etc, or deforms or changes it.

If representing the producer

Want to tie up as much as possible for as little $$ as possible.

Mk sure the agreement:

· gives the producer the control he needs to produce & exploit

· gives the producer the control he needs to meet the needs of financiers – if possible get waiver of droit morale

· if guild agreement, have to at least give writer consultation rights

· The option agreement should specify what will happen to writer who does not respect it, but that does not eliminate the business risk. Tell your client that.

· If producer learns writer is negotiating with another producer:

· Try to get an injunction.  Must show irreparable harm.  Sometimes, courts take the view that all prop. Rights are irreparable

· If producer learns that writer has sold rights to another producer outright:  

· 1397: the K made in violation of the promise to K is valid (
· but the beneficiary of the promise can sue for damages

= Producer has recourse in damages only.

If representing author
Want to get as much $$ as possible and that if rights exercised, he’ll get full price

· Mk sure the K provides him with credit for his work

· Might want to make sure that K stipulates what cannot be changed in the work.

A closer look at option agreements… 

Prof went over the option agreement in detail because it is a typical service contract and involves copyright issues: use it for illustrative purposes, and compare other Ks to it

Grant of Rights

Compare grant of rights paragraph in the option agreement and the grant of rights in the distribution agreement:

Option agreement: (p295) 

	“You hereby grant to the Producer the irrevocable and exclusive right (the Option) to acquire from you in perpetuity and in all languages, the sole and exclusive licence to produce (1) motion picture, program, min-series or episodic series intended r initial exhibition theatrically, non theatrically, or in television (the Rights) (including, without limitation, free, pay, cable and over-the-air-subscription TV, and by means of videograms, video discs and/or videocassettes) (sometimes referred to herein as the “Production) in any and all media, whether now known or hereafter devised in perpetuity, throughout the universe”


· The phraseology is “grant the following long list of rights”

· Missing video and DVD until the brackets, at which point it covers only initial distribution.

Distribution agreement: (p369)

	4a)Producer exclusively grants and assigns to Distributor any and all rights under ©, TM or otherwise to exploit any and all versions of the picture throughout the Territory during the Term by any and all means in any and all languages in any and all media (“Rights”). Distributor’s rights will include, without limitation,…”


the phraseology is “any and all rights including without limitation…”

· “in any and all media” – this is smart, and the list that follows is better drafted than the one in the option  agreement.
Pay or Play
(e.g. 298 YCB): This clause has a practical utility.  The artist is agreeing to make himself available for a period of time.  However, it’s possible that the financing will fall through at the last minute, leaving him out of work.

The pay or play clause provides that as of a  relevant threshold date, whether or not the producer follows through with production, there is an amount payable to him.

Reversion of Rights:

If within a given number of years, producer has not produced the writer’s screenplay, then the rights go back to the writer.  This prevents someone from buying the movie to prevent it from being produced (p 298 YCB)
-- the producer & writer can agree that reversion is not appropriate. 

Right to Equitable relief
In this case, the producer is basically saying come hell or high water, you can’t seek any recourse against me other than damages.  (299 YCB)

Exercise of Option& Consideration

Exercise of Option:

 Producer says it can exercise the Option by providing written notice;  

· be careful that the producer’s exercise of the option isn’t alone what transfers of rights to the producer 

** when there is a grant of rights involved – that grant is subject to the condition precedent of payment. (per A714, 715 WGA)

Recall that A714 provides for one-time exclusive license; A715 make the license contingent on ongoing royalty payments

Consideration : 

Producer agrees to pay a certain amount (p 296-297, s.7). Have to ensure producer has to pay to be able to exercise his option. Have to make sure there is more than just notice required.  This is particularly relevant because often in a suit you can only get damages, and damages are limited to what producer would have paid.

· bear in mind when you’re dealing with consideration, 

· producer is concerned that he will have the rights he needs right now; he speaks not only on his behalf, but also on behalf of financiers. 

· Writer doesn’t want to give up his rights until he’s paid
Further Instruments

The writer agrees to appoint producer to be his agent to sign documents the writer has refused to sign.  Prof recommends getting a pre-executed agreement that comes into force when a specific condition (e.g., payment) is met.  (300, 21 YCB)

2179 CCQ: says you can’t have an irrevocable mandate. Mandatary can revoke it… nb, this may be changed soon.

Final Agreement

Careful..

In the CB, the parties agree that if they don’t enter into a more formal agreement, this one will be binding and be deemed to have incorporated the customary provisions. (301 YCB) ( Problems:



1388 CCQ: a K has to deal with the essential terms in order to be binding



1387 CCQ: a K will be binding even if secondary terms not agreed on



but here, the K incorporates customary provisions, not secondary ones.

Also consider… 1435 CCQ: External clauses can’t be incorporated into Ks of adhesion except by specific reference..  K of adhesion = one in which essential stipulations imposed or drawn up by one of the parties on behalf of other and were not negotiable (1379)

 Certificate of Authorship 

(Attached as Schedule to Option Agreement (page 304  YCB)

This certificate purports to make the artist an “employee” creating a “work for hire” and purports to give  “employer” (the production company)first authorship status to producer. 

( Problem: In Canada, saying it’s an employment relationship won’t make it one; even if it is an employment relationship, 13(3) CA gives employers only ownership not authorship. 

 Independent Production Agreement(Writer’s Agreement) (305 YCB)

This is a K between a Producer and a Loan-Out company for a writer’s services.  

· Loan out co: 

· loan-out company is a co. incorporated by the writer.  

· The writer is its employee, and its principal shareholder.   

· The employment K says the loan out company can lend out writer’s services to 3d party. 

· Problems: 

· producer wants author, not co

· there’s a privity of K issue: how do you enforce the K against author? [me: would have to lift the corporate veil somehow]

· don't know if co. is solvent.

( Partial Solution:

Agreement and Intervention

· This contract solves the problems created by a loan-out company.  The writer agrees that his company has the right to enter into the K, and that he is personally bound by the obligations into that contract. 

· Writer loses protection from liability but keeps tax advantages of a corp.

· Consideration: could say that the producer would not engage in the K if it weren’t for the letter.

( Another problem:


CR:

· artist is employee of loan company.  Loan company is 1st author,  Loan out corp can assign the rights to the producer. But what about moral rights?

· The loan-out co doesn’t get his moral rights. 

· Look at the Independent Production agreement @ p 307, 5.3 (YCB):  The writer waives moral rights, but he isn’t a party to the K, his loan out company is. 

· Look back to the Agreement and Intervention: there is no waiver of moral rights there. 

· Contrast that with the Director’s Agreement on p. 340, at page 343 YCB.  The individual director says that he agrees to waive any moral rights he may have (.  This is what the Agreement and Intervention should have done.

· [Back to Independent Production Agreement] 

Producer Changes

· Producer takes one of the key critical elements he needs: control over the content.  He has the final word over changes. p. 310, 12.1 YCB

· NOTE: Writer’s Guild Agreement requires that producer consult with writer re: significant changes.  But consultation is merely talking in good faith, and if one party disagrees, the other’s views can prevail.

Director’s Letter Agreement (340 YCB)

· Director agrees to provide services. 

· 3 kinds of director availability

· exclusive availability: director to devote all time & attention to delivery and production.  Starts before principal photography, runs until after it begins. 

· “1.1: Company shall… without substitution… provide exclusive pre-production services of Director..”

· producer can have first call on director’s services during a given category of time

· director expected to work, subject to his availability

· Directing Fee in sample K is available:

· 2.3: “on a ‘pay or play’ basis save if the financing etc… lost or affected by a “yes” vote [in the 1995 Quebec referendum]”

· This is subject to a specified force majeure

· IP: 

· States that IP rights vest irrevocably and exclusively with the producer, and are otherwise assigned to producer as and when created. 

Acting Services Deal Memo (340)

· Prof said he wanted us to be familiar with the headings in these agreements:

· Role (played by actor)

· Compensation/duration/start date

· Credit

· Dressing Room

· Turnaround (work days can’t exceed 12 hours from pick up to drop off… producer can violate that up to 5 times during production)

· Approvals: artist gets approval right on still-shots of him and on clips etc.

· Dubbing: artist’s voice won’t be dubbed in English

· Insurance

· Tax Indemnity

· Expenses/Others (expenses for his immediate family to come to one of the shooting areas 1st class)                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                

2. Exploitation

Jan 24, 29

We have our screenplay& our option… now it’s time to think about our budget

Costing out a film:

· Either the producer or a professional he hires will look @ screenplay and estimate the costs of making it into a film. 

· Producer needs to borrow money from bank.

· Bank needs to know that project likely to generate money. Part of this assurance comes from distribution agreement

	Film
	Building

	Before bank will lend money, needs to know there is a distributor ready to put out $$ on film’s completion.
	Before bank will lend money, needs to know there is a key renter ready to sign a lease on completion of building.


Distributor’s Role

· Distributor sub-licenses the film. He is the middleman who sells it to broadcasters, video chains, etc. 

· Distributor agrees to pay the producer a %age of the revenues he receives as a distributor.  

( Problem: doesn’t know how much he will make, and bank needs to be reassured so…

( Solution#1: Minimum Guarantee: distribution agreement provides a minimum guaranteed amount: a fixed amount of $$ to be paid out of distributor’s revenues regardless how much those revenues amount to. Paid on a fixed datepost-distribution.
( Solution #2: Distribution advance: distribution agreement provides a distribution advance, to be given before distributor receives any revenues.   It’s an advance against the producer’s share of revenues. Paid on delivery.

· In both cases, film must be delivered 1st! (see completion guarantor…)

· Distributor bears the risk because he’s the professional who knows the market and knows how much $$ film is likely to produce:

Distributors are secretive about their profits

Art Buchwald v. Paramount
Point( Distributors can be pretty secretive about how much they make off their films, and what their risks are.

· One of Paramount’s arguments was that Buchwald’s case was ridiculous because it did not take into account Paramount’s risk. 

· When judge told Paramount that hey had to prove their risk to make that argument, Paramount withdrew that argument; didn’t want to reveal how much money they make.

(See discussion of Batfilm and Buchwald under "Unconscionability; Music" Main Heading)

Vol I, p.412: Strategies for Litigating Net-profits Accounting Suits

	· "Every studio has two sets of books.  One set is maintained according to generally accepted accounting principals [sic].  … Another set of books is maintained for profit participations. … There are no controls.  These records aren't maintained according to general accounting principles and they're not audited because they're not used for reporting to any government entity." (p.412)

· In Kal audit clauses, profit participants aren't allowed to inspect "general corporate records."


Vol. I, p.413: S. Moore, "Accounting for Profits in the Movie Business" 18:8 Entertainment Law Reporter (January 1997) at 4.

	· This is a fascinating subject b/c "profits" are so rare.

· Larry King, author of "The Best Little Whorehouse in Texas," had his attn drawn to motion picture accounting b/c he was entitled to a share of the net profits from the movie version of "Best Little Whorehouse," yet statement after statement showed the movie to be in the red.

· Recall: the def'n of "net profits" was what the trial court declared unconscionable in Buchwald, but not in Batfilms.

· "The 'net profits' definition used in profit participant contracts is often criticized because it deviates so significantly from the way in which net profits are defined using 'generally accepted accounting principles.'  The implication, of course, is that if generally accepted accounting principles were used to calculate net profits, movies would be profitable more often, and net profit participants would receive what they thought they had been promised when they made their deals in the first place." (p.413)

· There are at least 4 ways to calculate a film's profits: capitalization of costs, income recognition, film amortization and writing off film costs.  "Each calculation has its own purpose, and film companies have magically found a way to do the calculations differently for each purpose in a way that favors film companies for each purpose." (p.413)

· The estimate of future gross income is left to mgmt's discretion.  "The net result is that the financials for almost every film company artificially inflate film assets and earnings, making the financial statements practically worthless." (p.414)

· "The amusing thing about 'net profit' accounting to profit participants is that by gradually making the concept of contingent compensation meaningless (because 'net profits' are so rare), film companies have shot themselves in the foot.  What used to be a valid and necessary means for spreading risk in a risky industry is now discounted as a joke.  The result is that talent demands money up-front or a gross participation, resulting in top star salaries reaching the astronomical figure of $20 million per film.  Film companies would be far better served if they were to return to a realistic and fair approach to contingent compensation, which would result in a drastic reduction in fixed film costs and the spreading of risk.  Participants would be paid on successful films, where it can be afforded, and unsuccessful films would not be the devastating blow that they are today." (p.414)


Motion Picture Distribution Agreement (in detail) (see 367ff YCB )

Distributor is contracting for  distribution rights to a film. 

Describes the film carefully (367 YCB, item 1.)

 Description of film will make it easier to determine whether “delivery” has taken place.
· Picture. As used herein, the “Picture” refers to any and al versions of the Motion Picture tentatively titled __, based on original screenplay written by ___, dated ___, consisting of 92 pages… will be produced & delivered in accordance with the Picture Specifications in Schedule A, the Delivery Schedule in schedule B, and the other terms of this agreement.
· Definition even contains date of screenplay & # of pages!

· Definition references Picture Specification schedule (378 YCB):

· Describes “Final Screenplay” and “Completed Picture”; allows only “minor, non-material deviations caused by production requirements and customary non-material changes on the set”

· Lists essential elements:

· Names who can play 1st male lead, 2nd male lead, 3d male lead, principal female lead “or any replacement therefore approved by Distributor.”

Lists Essential  & Non –Essential Elements & Provides for their replacement: (368)

· Essential: Male leads, female lead, title, script, budget, producer

· Provides mechanism for replacement (368 YCB): “If any Essential Element must be replaced.. Distributor shall have the sole discretion to refuse to accept Producer’s selection of any replacement for such Essential Element.”

· Non-Essential Director of Photography, Editor & Composer: just need right of prior consultation – if good faith agreement, Producer’s decision controlling as long as replacements are of comparable quality.

Acknowledges & delineates Producer’s Creative Control

· Subject to distributor’s approvals [of replacement elements], all creative matters wrt the development and production of the Picture shall be subject to Producer’s reasonable discretion &  control…[ subject to meaningful consultation and a lot of other conditions…] (369 YCB 3(e))

Lists the rights that Distributor is passing over: (369 YCB 4(a))

· Producer exclusively grants & assigns to Distributor any and all rights under copyright, TM or otherwise to exploit any and all versions of the Picture throughout the Territory during the Term by any and all means in any and all languages in any and all media…

Provides Distributor will pay:  page (371 YCB)

· 8(a)(i): Distributor will pay… the lesser of (A) $1M or (B)50% of the actual negative cost (actual negative cost =production costs). 

· Distributor limits his obligation.  Says he’ll only  pay up to a maximum of 1M, regardless of production costs

· Budgeted negative costs on p. 368: REQUIRES that the film’s budgeted negative cost be at least $2M.  (3(b)(i))

· NB: budgeted negative cost is not the same as the actual negative costs.  The distributor pays based on actual negative cost. 

· According to 8(a)(i) & 3(b)(i), if producer spends less than 2M, the distributor’s payment will drop below 1M.  

· A later section in this K provides that mandatory delivery will not be met, and distributor will not pay if actual negative cost <2M.. Prof says the better reading is to say that the formula providing for reduction of guarantee, rather than its elimination, is better.

· The bank will normally get a bonder to insure for the possibility that the cost will be more than 2M.

· Producer’s fees, including overhead, can’t be more than 10% of budgeted negative cost (3(b)(iii)(A)(3):  distributor wants production value to show up in special effects etc. 

Provides for Delivery, and ties Payment to it.

· 8(a)(ii): says guarantee will be payable in 2 installments: 90% within 10 days of Mandatory delivery; 10% within 10 days of Complete Delivery. (371 YCB)

· 9(i) (373): defines mandatory delivery… refers to Schedules A&B which provide specifications.

· Definition of mandatory delivery must include:

· Physical elements to be delivered

· Content of the product

· Time (date by which delivery should occur)

· *Schedule “A” – the picture specifications – specifies that the Picture must have an actual negative cost of at least 2M. (379 YCB). But see comments above.

Provides financial structure

· Disposition of the Gross Receipts: How distributor will make continuing payments

· From Gross Receipts, distributor deducts

1) distributor fee

2) distribution cost

3) guarantee paid on delivery

Then he pays producer 60% of what is left over. 

Sample Calculation

	Allocation of Gross Proceeds
	Calculation#1
	Calculation#2

	1. Gross Proceeds (GP)
	$17,500
	$17,500

	2. Distribution Costs(DC)
	$ 4,000
	$ 4,000



	3. Net (GP-DC)
	$13, 500,000
	$13,500,000


	4. Distribution Fees (DF) (25%)
	(GPx25%) *more common

4,475,000
	(GP –DC) x25%

3,375,000

	5. Net (GP-DC-DF)
	9,125,000
	10,125,000

	6. Advance/Minimum Guarantee (MG)
	$10,000,000
	10,000,000

	7Net to Producer (GP-DC-Df-MG)
	-875,000
	125,000


In calculation #1, the distribution fees are calculated differently from calculation #2:  in #1, distributor charges 25% of gross proceeds; in the second, distributor subtracts his costs of distribution from his gross and calculates his 25% rate that net profit.  

As a result, Producer in scenario#1 gets nothing; producer in scenario #2 earns 125,000. 

Lesson: if you are a producer, you really want to get charged on the producer’s net proceeds, not his gross proceeds! You’ll only get that if you have leverage.

Provides Security

· para 15(p 376)  provides for ability of Producer to assign its rights under the agreement for the purposes of financing, as long as the security recognizes all the distributor’s rights.

The distributor is saying “while you produce the film, I am going to be out spending money on distribution costs so I want to know that you won’t give the rights to someone else.”  Producer has agreed to license the exploitation of the film to the producer; the distributor becomes a secured creditor over the film

Financier’s point of view “I financed the production costs – I want security”;  distributor says “some of your money is coming from my distribution of the film”

· Problem: why does distributor need security rights over the whole film?  Just needs security over the rights to exploit it – over the distribution rights and licensing.

· Banks will usually want to limit distributor’s security to only what distributor needs.  The bank needs security as well, and wants to have security to give to others.

Sales Agency Agreement (393 YCB) *[check w prof]

· The Producer appoints the sales agent as its exclusive sales agent to negotiate and enter into distribution and licensing agreements for the picture in a given territory.

· The difference between this and distribution agreement is that the distributor gets to own all the revenues; the bank will have security only over the producer; won’t have any security over distributor’s profits. 

· You have to therefore provide for distribution of the film’s profits from the distributor to the other parties somehow. 

3. Financing 

Jan 29, 31; Feb 5
Bank:

 producer will have to get a bank loan to finance his film until he gets $$ from the distributor on delivery

· Bank won’t take risk that mandatory delivery not met

· Bank wants to know that distributor will keep commitments: 

· Not a weaseler: 

· if distributor has weaseled out of his commitments in the past, might not want to advance the loan.

· Not insolvent: 

· bank can get a guarantee from distributor’s bank [nb, that protects only against insolvency, not weaseling out of Ks because bank can weasel out of K for same reason distributor did]

· bank can get a letter of credit: 3d party says : “if I receive a document stating mandatory delivery has been made on time I will pay you 10M dollars. The document certifying delivery occurred is comparable to a bill of lading, and comes from an independent party, like a film laboratory. 

· Bank wants to secure its interest; it may secure the following:

· the physical materials of the film

· Get a moveable hypothec on the physical materials in the film.

· The copyrights on the film when completed

· Everywhere but Qc, could secure © by a conditional assignment that crystallizes on failure to pay the loan.  Unfortunately, in Qc, we haven’t allowed for collateral agreements in the CCQ since 1994.  

· The CA does not help: 57(3) of the CA, which talks about registration, has been  read by the court of appeal as having nothing to do with security.

· In the US case Peregrin Entertainment, the court decided that secured creditors on copyright must record their interests in US © office. Not true in Canada.

· ( Solution: Get a hypothec on moveable property to secure copyright. A hypothec differs from a mortgage: when you have the hypothec, you can put the property physically in the creditor’s possession to hold as a security (hypothec with delivery).

· See the copyright mortgage on p 41-44.  It includes a long, standard list of collateral.

Note:  once bank has physical elements and copyrights, it has control over the film: can exploit it.

Note: Imagine lab has negatives, and has a right to retain them until it is paid. It can’t exploit the film. However, it can retain the material until it is paid, hindering even a hypothecary creditor from enforcing its security on the material. (1592, 2650 CCQ [see below])

· receivables: e.g. the money producer will receive from the distributor, its tax credits, contract rights in key agreements. These are the primary source of collateral.

· Bank may want 3d party guarantees – it doesn’t want to rely only on borrower’s assets to secure the loan

· Bank wants to know that it doesn’t have to worry about other creditors: will want to make sure it has a priority position over other creditors for the $$ the distributor will pay.

Distributor:

· Won’t take risk that film won’t be produced – won’t pay if it isn’t.

Completion Guarantor:

· Is an expert in production. 

· Takes risk film won’t be produced: guarantees mandatory delivery provided that budgeted cost of film is financed.

· If film not made, completion guarantor will either pay back bank’s loan or advance costs necessary to ensure that mandatory delivery is met.

Gap Guarantor

· Fills the financing gap

· Financing gap:

· Production costs=10M+1M interest on bank loan =11M

Distribution agreement: 5M (guaranteed by completion guarantor)

Tax Credits: 2M

Deferments: 2M




· Costs =11M;   Financing =9M  Gap=2M

· Gap guarantor finances the gap based on value of revenues from unsold territories. Bases its decision on a sales agent’s estimate of the value of revenues from unsold territories.

· Companies that do gap financing: Banks, insurance companies, govt agencies (Fonds d'investissement dans le développement des entreprises du QuébecFIDEC)

· Note: you have a sales agent who will sell to unsold territories, and who tells Gap Guarantor how much they are worth; gap guarantor provides money. 

· Together, they function like a distributor, who provides money and who later distributes film. NB: sales agent is not committing himself to anything other than being sales agent for film.  Often gap guarantor neglects to arrange for sales agent’s liability in event sales agent’s estimate wrong.

Producer 

· Hires the completion guarantor (need K for this)

· Hires a Gap Guarantor (need a K for this)

· Usually, producer operates through a Production company.

· Production company will likely be a single-purpose vehicle: it’s only for one movie. This prevents the profits from one movie from being exposed to the liabilities incurred by other movies.

“negative pick up” :

· Producer could arrange a K whereby party agrees to pay cash either on the delivery of the negative or within a certain time of delivery of the negatives.

Right of retention & prior claims

“right of retention”:

· one party can retain its product or services until the other party has met his obs (1591 CCQ)

· a party who has detention of property pending full payment [with the consent of the other party] can retain it pending full payment. (the claim has to be exigible and the property directly related to the claim) (1592)

“prior claims”

· claims of persons having right to retain movable property are prior claims (2651(3) CCQ) 

· prior claims take priority over hypothecs (2650 CCQ)

· Prior claims rank, without regard to their date, before movable and immovable hypothecs (2657 CCQ)

· If the rights of the prior claim are met, the person with the prior claim must surrender the property (2770 CCQ)

Jurisdiction over secured property – PIL

3076 ff CCQ deal with jurisdiction in private int’l law

1. Characterize your property: is it movable or immovable?  (3078) – determine this according to the “place where it is situated”: hard to tell where film situated

2. The real rights Publication of real rights is governed by the law in the place where property is situated, or, if in transit, the country of their place of destination. (3097) : if your lab is in LA but your film will be sent to Qc, could argue that film governed by Qc law

3. 3102: validity of movable security is governed by the law in the country… is situated at the time of the creation of the security.  Result: publication or effects determined by place where property situated

4. 3105: if the grantor of a security on a corporeal movable used it in more than one country  or  the security is on an incorporeal movable: publication and its effects governed by the law of the country in which grantor is domiciled.

a. Nb: US lawyers will want US securities as well. That’s silly of them, really, since even in California, PIL rules say that the producer’s domicile determines jurisdiction.

Peregrin: in order to perfect security in US ©, must register in U.S.

( Rule: get a security in Qc when you know Qc could have jurisdiction; get others if the other parties insist. If you’re dealing with ©, register it in the US to perfect your security in the US copyright.


Copyright and multi-jurisdiction  

screenplay 

· in the US, first verify that the copyright is registered in the © office; 

· there should be a transfer of the original copyright (if it’s not a work for hire) 

· this is an assignment to the producer that is recorded and that vests in the producer = 

· this is a “recordation” because it is something that happens after the inscription of the © in the © office.

· grant of security (copyright mortgage in favor of the bank);  unfortunately delays in US copyright office means this process could take months.  Have to make sure that you are aware of any recordations (changes after initial registration).   

· In Qc, need a hypothec on incorporeal movable if screenplay author domiciled here (3105); 

· in other provinces, use a mortgage on copyright. You register this mortgage with the copyright office & through PPSA (Canadian Securities legislation) legislation; 

· In US, Register your copyright mortgage under UCC (Uniform Commercial Code)

Copyright in the film 

· Can’t register © in a film before it is completed; US copyright accepts reg only on “best copy” of the film

· in the mean time, if you have secured your right to the screenplay, you have excluded others from making a film based on it.

·  you have captured the right to screenplay, so you should be safe. in an exclusive way, so the only way that others can produce you work is in violation of the copyright.  

Hypothec

· Essentially the hypothec is a real right to exclude 3rd parties and gives you the right to follow property into third party hands.  

· Rules in the CCQ are inconsistent as to how protected you are as a hypothecary creditor. Right ultimately to take the property in payment is subject to rights of 3rd parties.  Right to sell, or cause to be sold, the property in a judicial sale – the parties then line up to decide who has priority.  Position is determined by registration date subject to prior claims.  A prior claim can rank ahead of a hypothec even if not registered.

2 types of hypothecs (2710 CCQ):

· without delivery: 

· this is the more common in the biz: the debtor needs the property to carry out the business.

· with delivery: 

· you could have one of these on an “internegative” (a copy made of the negative of the film) because it is not used in everyday business. In this case, the lab could be put in the position of a pledge holder on behalf of the bank (2705 CCQ makes it possible for 3d parties to retain property for creditors). Lab has to be apprised that it is a pledgeholder.

Hypothec on contract receivable
· Bank wants a hypothec on payments made to its debtor pursuant to Ks
· E.g., a hypothec on the producer’s claim from the distributor on delivery

· before you can bind the distributor with this kind of hypothec, he has to have either acquiesced or received a copy

Pursuant to 2710 CCQ[unintelligible article; don’t read] and 1641 [says you can’t hold an assignment of a debt against the debtor without first getting debtor’s acquiescence or sending him a copy of the pertinent extract of the deed of assignment or other evidence of the assignment]: 

· making the distributor aware of the hypothec perfects the security.

· Bank wants a hypothec on the tax credits – validity of the claim against the debtor (the crown) is tenuous:

· can’t assign a crown receivable except as provided in other provisions (6768 Financial Administration Act). There is a provision that provides for absolute assignment of these receivables, but hypothec is not absolute assignment.

· tax act: can make assignment, but assignment does not bind the crown

· can assign crown receivables, but state is not bound (Qc, s.33 “Loi sur le ministre de revenue & tax act”)

Leflore v. Grass Harp Productions 

Point: security is a technical matter and its technical requirements must be met for it to be effective.

	Vol. II, p.57: Leflore v. Grass Harp Productions, New Line Productions (1997)

Issue

Whether the arrangement characterized as a "negative pickup" deal created in Appellants a superior security interest in tangible film materials, specifically movie film negatives.

Holding

· Even in the Court could find that New Line Cinema had a security interest in the film materials, it would have to conclude that the interest had not been perfected, b/c need to file a financing statement.  All the financing statements that were filed list the secured party as New Line Productions.  The fact that New Line Cinema's name is not listed as a secured party renders any security interest unperfected (subsidiary corp. vs. parent corp.)

· Parties to Ks must be paid properly, security interests must be clearly established and perfected, and agreements and documents must clearly and consistently delineate the proper and particular party or entity.



Vol. II, p.10: R. Weiss & A. Benjamin, "Feature Film Secured Financing: A Transactional Approach"
	· "In this kind of financing, the lender supports the production of the feature film until such time as the film is delivered to the distributor.  To assure repayment, the lender looks to the feature film itself and all rights arising from it."  Need to complete "the essential and interrelated tasks of (1) defining, perfecting, and protecting a security interest in the collateral; (2) assuring timely and on-budget delivery of the feature film; and (3) assuring receipt of promised presale advances." (p.10)

· Many loan transactions occur in which the film being financed and the K payments and proceeds derived from it are the only collateral or source of repayment.  In such cases, successful completion (on budget and on time) and distribution of the film are of primary concern to the lender.

· It is typical for the lending institution "whose sole source of repayment is the proceeds of the feature film to insist, as a matter of business judgment, that at the time of the making of the loan, the independent production company have sold certain rights in the feature film (such as domestic and foreign distribution rights and broadcast and cable television rights) in exchange for nonreturnable minimum advance payments to be made by the entities purchasing these rights.  These …presales …are assigned to the lender and become the principal source of repayment to the lender.  The existence of presale agreements with committed nonreturnable advances in amounts sufficient to cover repayment of the loan dramatically reduces the lender's risk." (p.11)

· The indy production co. will often resist presales, preferring to retain as many rights in the feature as possible until its completion.

· The indy prod co. that is the authors' hypothetical borrower is "typically a small, lightly capitalized corporation that produces the film from start to finish and then turns it over to a major studio (or to a "mini-major" distributor) for distribution."  The indy prod co. will acquire necessary underlying rights in literary property upon which film is based; engage a director, producer, screenwriter, actors; develop shooting script and budget; oversee photography phase and post-production (editing, dubbing).

· For this example, we will assume that at the time of making the loan, the indy prod co. has signed a domestic distribution agmt (US and Canada) under which it will receive from dist a large % of cost of production of movie (and % of loan to finance such production) upon delivery of the movie to the dist in accordance w/ terms contained in dist agmt (nonreturnable advance payment).  Distributor will then finance costs of distribution (ads, etc.).  "The amount of the advance payment and the method for financing the distribution of the movie will be spelled out in the distribution agreement, which will also set forth the economic split among the distributor, the independent production company, and others participating in the gross or net proceeds of the film." (p.12)

· It is also assumed that the indy prod co. will also have presold other rights, eg. foreign presales, soundtrack rights, etc.

· At loan agmt time, the indy prod co. can "present the lender a package consisting of a domestic distribution agreement and various presales, for assignment to the lender, that will provide nonreturnable minimum advances sufficient to take out and repay the loan." (p.12)

· The lender's counsel has to focus on assuring that the presale advances are in fact made:

(1) Collateral must be properly defined, security perfected.

(2) Film must in fact be completed, need insurance in case lead dies, etc.

(3) Need to make sure that upon actual delivery of the completed film, distributors and purchasers of various presale rights will honor their Kal commitments to make advance payments due under their agmts.  Lender might want to review dist agmt and check for language that might let dist out if film a failure or if dist's financial position changes.

How can counsel for lender successfully accomplish the above 3 interrelated tasks?

· Define collateral:  will normally be a blanket description covering all indy prod co.'s present and future assets, especially (1) © in feature film and in literary work that forms the basis of the feature film, (2) the film negatives/positives, and (3) rights to payment under the dist agmt and various presales agmts and other film proceeds.

· The feature film itself cannot be © until and unless it has been completed, but the book on which it is based should be © asap.  A screenplay can ad should be registered, and mortgage thereon recorded, w/ the © office.  Counsel for lender should make sure security interest is perfected, and that his lender is in first rank.  Can do © title search.  

· "The description of collateral should include each piece of exposed film made in conjunction with the feature. …[C]ritical to structure the relationship of the lender, the independent production company, and the laboratory in such a way as to protect the lender's collateral and to minimize the ability of the laboratory to interfere with the lender's right to enforce his security interest." (p.14)  

· A "laboratory pledgeholder agreement" should establish that the lab holds the film not in its own right but as trustee for the lender, allow lender to regulate access to the negative and waive lab's statutory or common law lien in the negative.  

· The collateral description should specifically include presale advances and other payments to be made under dist agmt and presale agmts executed/contemplated at time of the loan.  Dist and purchasers of presales should be advised to make payments directly to lender.  

· Timely completion and delivery of the film (to dist) are crucial b/c usually a condition for payment of nonreturnable minimum advance in dist agmt.  Look to past record of director, producer and indy prod co.  Also, check out Ks for producer and director to see if $ disincentives for late/overbudget completion, $ incentives for on-time and on-budget completion.  If no incentives, might want to modify their Ks to include them.  

· Completion guaranty:  "an undertaking by an entity distinct from the independent production company to assure the completion of the film on time and within budget." (p.15)

· Role of completion guarantor: The completion guarantor will evaluate the film's budget and insurance coverage to make sure they are realistic and will also look at past performance of participants.  Taking these things into consideration, CG will assure herself that the movie can and likely will be completed w/in proposed budget.  If not, CG must step in and complete the picture, footing extra bills, or else CG can abandon production and just pay what's owing to the lender (amount of guaranty or amt of loan, whichever is less).  CG does detailed review of final shooting budget and has to approve it.  CG may also supervise day-to-day expenditures, countersign checks, review ongoing budget and shooting reports.  Need to determine also when CG can step in and take over.  Objective standard might be the CG can take over the film if the shooting costs are running 10% over final shooting budget, or if photography is running 10 days behind schedule.  Subjective standard might be CG can step in when she believes in good faith that the film, as progressing, will not be completed on time/on budget.  (From a lender's point of view, subjective standard advisable.)

· Want a clause that states that if CG exercises her option to abandon production, obl to reimburse lender not only for outstanding principal, but also for accrued interest and other costs.

· Instead of take-over by CG, might be advantageous, if already substantial principal photography, to show unfinished product to attract funds from other sources.

· Need provision in lender's agmt that in a cost overrun situation all parties should be brought together to decide what remedial steps should be taken.

· What about insurance?  The lender will want to ensure all contingencies covered: death or disability of a principal actor, set destruction, special effects problems, theft or destruction of negatives.  Some talent, b/c of preexisting medical conditions or as a practical matter (think Robert Downey Jr. and coke/jail problem) might not be insurable.  Need errors and omissions insurance.  

· How can lender ensure it will actually receive promised presale advances?  "The distributor might refuse to make its 'guaranteed' advance payments under the contract on the basis of and actual or claimed breach of any of the specific provisions, or actual or claimed failure to meet any of the specified conditions.  Such a situation of repudiation by the distributor of its obligation to accept delivery of and pay for the film obviously will imperil repayment of the loan.  In addition, there is the simple risk that the distributor might be financially unable to meet its payment obligation."  (p.18)  generally, the independent production company is willing to risk dist's non-payment.  But the lender is not willing to undertake this risk.  The lender can eliminate this risk of distributor's non-payment by obtaining a letter of credit, issued directly to lender by dist's bank, to be drawn upon when lab issues certificate containing prearranged language saying lab has in its poss'n a film meeting certain technical specifications and that it has issued the dist a letter ("laboratory access letter") giving dist access to film for purposes of making copies.  In this lab letter, you have a description of physical elements, such as 35 mm negative, so as to eliminate ambiguous language and make sure success of film will not affect payment under LofC.  Also useful to include in dist agmt waivers of defenses against the lender whereby dist agrees to pay lender even if it has a separate action for breach of K against production co.

"Equity participation by the lender opens up the wide and complicated world of the net profits definition." (p.18)  Might want to take a % based on gross or "modified gross" profits…rules say that "a national bank can accept a percentage profit participation in exchange for part or all of its interest repayment, but not for its principal." (p.19)


Interparty Agreement Objectives

The bank generally does the first draft, although sometimes the producer will do it to produce a more balanced document.  

The bank does not have expertise in regard to value of the film but it does know how it wants to guarantee its risks.

(1,4,5,& 7most important)

*1) Notice of security 

· notifies debtor of security

· fulfils 1641 requirement that debtor be apprised of security (allows assignment to be set up against 3d p)

· direction of payment 

· directs debtor to make payments to the hypothecary creditor (in our case, the bank, to whom producer has granted a hypothec over distribution advance & royalties from distribution); 

· 2743: holder of a hypothec on a claim collects the revenues it produces. Applies the amounts collected to payment of the obligation. 

· NB: the bank does not own the receivables; it received not an assignment but rather a hypothec.

· Bank can authorize account debtors to pay directly to the debtor if bank has concluded those amounts need to go directly in to the production  

· distribution agt in effect
· Bank needs to know distribution agreement is in force. Needs to get distributor to say “distribution agreement is in full force & effect and there have been no defaults on the obligation to pay when due.

· Sometimes a distributor will agree to make payment to advance to the bank if the payment is ever due but they don’t want to say ANYTHING else about their agreement.  

*2) Rank of Bank/Distributors security

· Distributors don’t want to be treated as a regular creditor in event producer goes bankrupt. They secure their rights.

· Banks secure their rights as well

· Usually, distributor’s security will rank before the bank’s 

· Bank will argue that its risk: reward ratio is not as good as distributor’s (distributor stands to make oodles), so it should have priority over the distributor

· Distributor will say it needs to avoid a situation where it pays its minimum guaranteed amount only to have producer go bankrupt. If distributor has no security, it will have to share the film with all the other creditors!

Solution: Bank and distributor agree that bank has priority until distributor pays minimum guarantee & then distributor has priority after that.

*3) Approvals given/waived

· Bank can’t afford to see distributor refuse to pay on the basis that it didn’t get to exercise its approval rights.

· Producer will ask distributor for confirmation that any relevant approvals that can be given have been, and that any that have been given will be waived.
· Usually, distributor will waive the right.

Essential Elements

· Bank doesn’t want to see distributor refuse to pay because essential element missing

· Cast insurance will pay cost of replacing only dispensable members of the cast

· Need essential element insurance: covers cost beyond cast replacement

Need replacement procedure to be in place

· producer will suggest replacements

· completion guarantor will want to have the final say; will want the cheapest solution

· but distributor may want somebody outside of the budget envelope.  

*4) Delivery only pre-condition to payment of advance (items/date) 

· bank needs desperately to know payment of the advance is preconditioned on the delivery only

· some distributors  broadcasters won’t agree to that.   E.g.: CBC will just tell you it’s a pre-condition for payment. Banks usually just settle for the notice of security and direction of payment when they deal with Canadian broadcasters b/c these broadcasters are reliable. 

*5) Distributor’s rights subject to payment of advance 

· If distributor doesn’t pay, distributor must lose its rights. 

· Bank doesn’t want distributor profiting from film without having paid the advance.

6) No set-offs/defences

· Set-off: imagine distributor owes an advance. But producer owes distributor has won a damage recourse against distributor, and has an enforceable judgment against distributor.  The two debts might cancel each other out.

· This is bad for the bank: if debts set-off against each other, bank has nil. Wants to get rid of set-off.

*7) Arbitration mechanism(binding/expedited)

· need an arbitration mechanism to deal with potential disputes

· Distribution & film production are time sensitive; can’t wait for outcome of long court proceeding.

· Eg:

· Distributor can inspect

· If not satisfied, there is a cure period

· Distributor inspects again

· If still not satisfied, arbitration triggered.   

8) Interparty prevails over distribution agreement.

· Need to establish that if there is a conflict btwn interparty agreement and distribution agreement or completion guarantee, interparty agreement governs.

4. Guaranteeing Completion of Productions:

 02/07, 02/12, 02/14

Vol II, p.21: Legal Considerations for Banks Lending to Motion Picture Productions
	Negative Pickup Transactions

· A common interim financing agmt, the only kind of financing provided in Canada by banks to motion picture productions.  Conventional lending rules don't really apply in film finance, where "the collateral upon which the bank acquires a security interest is transformed during the term of the loan, from intangible rights in a literary or dramatic property to include a film negative, which is the hard tangible asset." (p.21)

· Canadian banks provide financing to the motion picture industry on a project-by-project basis involving negative pickups.  Now that several Cdn prod co.s have issued shares to the public and become listed on stock exchanges, Cdn banks are more willing to discuss loans that are cross-collateralized by several pictures, rather than on the traditional model of project financing.

· A negative pickup trx req's producer to procure a dist agmt, pursuant to which a certain sum is payable by dist to prod upon delivery of the physical materials of the picture to the dist.  The bank will "discount" the amount payable under dist agmt and calculate an amt which it is willing to lend the prod based on such dist agmt.  Bank assumes credit risk for dist, ie. the risk that dist might default under dist agmt and not be able to pay upon delivery of the picture.  Pre-condition for bank to give loan is that prod assign to bank the right to receive the advance – payable upon delivery of the picture – from dist pursuant to dist agmt.  Bank will only be willing to lend to the prod based on the credit worthiness of the dist and its ability to pay upon delivery.  Bank's sole concern wrt prod is to secure rights to collateral in case the primary source of repayment of the loan, namely the revenue guarantee under the dist agmt, fails to materialize.  

· The generic definition of a dist agmt or a negative pickup agmt is a simple K b/w producer and distributor for the picture, granting to dist the exploitation rights in a particular territory, in consideration for a sum payable (an advance) upon delivery.  Dist agmt will set out conditions for payment and reqm'ts for delivery (a list).  A bank will request financial statements of dist and assess dist's ability to pay the revenue guarantee upon delivery of physical materials.  

· If bank rejects dist's creditworthiness, will ask for LofC from dist's bank, naming lending bank as sole beneficiary and drawable upon when all physical materials which CG has bonded under completion guarantee have been delivered to dist or are available at lab to be picked up by distributor.  The ID of the issuing bank is important, b/c some Cdn banks won't accept a LofC from certain US banks.

Completion Guaranty/Completion Agreement

· Another risk is that the producer for some reason may be unable to complete and deliver the physical materials to the distributor, so the landing bank may require a guarantor "to undertake to ensure that the picture is completed and delivered in accordance with the requirements of the distribution agreement or, if the picture is abandoned, to pay to the bank the full amount of the loan." (p.22)

· The dist agmt provides for payment of a certain sum (the revenue guarantee) upon performance (completion and delivery of the physical materials to the distributor).

· "A completion guarantor (of which there are four in North America with a track record acceptable to the major banks)will guarantee delivery of the physical materials to the distributor in order to trigger the payment of the revenue guarantee under the distribution agreement." (p.22)

· "[B]anks also require a 'cut-through guarantee' or 'loss payee endorsement' to be issued by a re-insurer which will in turn guarantee the performance of the obligations of the completion guarantor in the event that it is unable to fulfill its obligations under the completion guarantee." (p.22)

· "[U]nder the completion guarantee, the producer need not have actually exceeded the budget, but if the guarantor objectively believes that the cost to complete the picture shall exceed the budget during production, the completion guarantor has the power under the completion guarantee to take over the production, completion, and delivery of the picture." (p.22)

· Proceeds in excess of the budget that the CG has to spend to complete and deliver the picture will be recouped by CG only after the bank has been repaid the full amount of its loan and interest thereon.

Assignment and Interparty Agreements

· It is the agmt to which the bank, the producer, the distributor and the completion guarantor enter into in order to create a Kal link among the bank and each of those entities, esp the dist.  It is the fundamental agmt on which most of the negotiations take place.  It is for the bank's benefit and is used to alter the terms of the dist agmt to comply w/ the bank's reqm'ts.  It is "the controlling document that allocates the risks of the negative pickup transactions among the parties involved." (p.23)

· Very important for CG to be party to assignment and interparty agmt.

· Most interparty agmts will cover the following elements:

(a) Amendments to dist agmt providing that bank's security interest against collateral is a first priority security interest, and CGs and dist are subordinate thereto.

(b) Agmt by dist that all necessary approvals, consents and waivers in re chain of title, principal cast, budget or other production elements have been given or waived by dist before funds are advanced by bank.

(c) Notice of assignment from producer to distributor to pay proceeds of the revenue guarantee directly to the bank and any other amounts dist may be obliged to pay.

(d) A provision which clearly provides that the revenue guarantee will be paid, notwithstanding any right to setoff, offset, counterclaim, right of cross-collateralization, reserve or defence which dist may otherwise have against producer or any third party.

(e) Conditions for payment of the advance: the sole condition under which the dist shall have the right to refuse to pay the revenue guarantee to the bank shall be limited to lack of delivery of the physical materials of the picture by a certain date, subject to the right to cure and arbitration provisions described below.  The goal is to create certainty b/w bank and dist.  Dist and prod also agree w/ bank that they shall not have the right to terminate, amend, or in any way change the terms of the dist agmt until bank has been repaid full amt of revenue guarantee.  As well, no immaterial default or inadvertent failure by prod to comply w/ dist agmt shall constitute a breach or default under dist agmt and shall not relieve dist from obs to repay the bank.

(f) Dispute resolution mechanism: provisions for expedited arbitration and delays w/in which they may be exercised are key to any assignment and interparty agmt.  Provides for date of delivery to be extended for duration of any arbitration, and arbitrator has to either decide that delivery has been effected or that delivery has not been effected.

(g) Waivers: dist has to agree w/ the bank that no items or elements in the picture pursuant to dist agmt shall be deemed "essential elements" or irreplaceable.

Collateral Security

· The bank takes a security interest in the collateral of the literary or dramatic property (the © therein), the picture (© therein), including all dist exploitation rights and proceeds therefrom.  The description of collateral will be comprehensive, including all literary and dramatic © to the property, the physical property (all prints and negatives), all ancillary, allied and subsidiary rights (ie. merchandising, video games, all © etc.)

Enforcement

· "Using the Cal Glass decision [half an hour is reasonable notice] as the guideline in reference to the motion picture industry, (i) the risk to the creditor losing his money or the security, (ii) the potential ability of the borrower to raise the money required in a short period, and (iii) the circumstances surrounding the demand for payment are probably the three most important factors that a court should evaluate in determining the application of the doctrine of reasonable notice to cure." (p.24-25)

· "[T]he enforcement by the bank against the collateral will be limited to circumstances where the completion guarantor is in risk of defaulting on its obligations to complete and deliver the physical materials to the distributor in order to trigger the payment of the advance, or the completion guarantor or the re-insurer decides to abandon the picture but cannot repay the bank the full amount of the loan." (p.25) Under these circumstances, the bank has to act fast so as to avert further disaster, such as removal of the negative from the lab, or the termination of the engagement period of the talent.

· The bank will do a record search to verify chain of title, to make sure a particular right or interest, whether tangible or intangible, has been transferred or encumbered.

· Bank will register a PPSA financing statement against the producer to evidence its security interest.

· You can neutralize the risk of the negative leaving the lab by providing for a "laboratory pledgeholder agreement" in which lab acts as pledgeholder of the picture, including all prints and negatives, for the sole benefit of the bank.


Vol II, p.70: J. Lifshitz, "Garanties d'achèvement: Completion Guarantees"

	· "The role of the Completion Guarantor, in the context of an interim financing transaction, is to guarantee that, subject to the usual terms and conditions of its Completion Guarantee, the conditions stipulated by these various distribution contracts will be fulfilled, and that a completed film which embodies these requirements will be delivered by the agreed delivery date.  It is not, however, the Completion Guarantor's job to ensure that these Distributors are capable of meeting their financial commitments.  This is a risk for the bank to assess and take." (p.72)

· Most of the basics in a CG are not open to negotiation b/c they have been reviewed and approved by the completion guarantor's re-insurer.  However, some issues are open to negotiation in CG or in interparty agmt:

(1) Delivery requirements: eg. the unbudgeted trailer, the MPAA ratings certificate.

(2) Approval and replacement rights: it may be the case that multiple distributors have approval rights re script, budget, production schedule, key cast and crew, etc.  the solution is for parties to work out a mechanism, incorporating prescribed delays and written notification, so that every party that has approval rights will exercise them reasonably and in good faith, so as not to frustrate the timely completion and delivery of the film, taking into acct the approved budget and production schedule.

(3) Prioritization of competing security rights: the interparty agmt will establish relative priority of CG, dist and bank's rights.

(4) Recognition of CG's recoupment rights

(5) Arbitration procedures: generally, interparty agmt will provide for a system whereby notice is given to dist when film delivered, dist given time frame to inspect delivered elements, cure period provided for prod or CG to remedy any defects in the delivery.  If after all that there is still disagreement, the interparty agmt provides for the matter to go to binding arbitration.  

(6) Disposition of insurance proceeds: the interparty agmt will normally set out the manner in which insurance recoveries will be paid out.

(7) Supremacy of approved budget, production schedule and screenplay: the interparty agmt will describe these things, and provide that no changes be made w/out the written approval of the bank and the CG.

(8) Confirmation regarding various requirements: the interparty agmt will usually include acknowledgements by dist that certain of its Kal reqm'ts have already been met.  These may relate to receipt or waiver of the film's chain-of-title documentation or receipt of an errors and omissions insurance certificate.  

(9) Agreement not to amend loan or distribution agreements with prejudicial effect: the interparty agmt will state that CG's written approval is needed for the loan agmt or the dist agmt to be modified in any way that may adversely affect CG.  Also, no action (including CG's access to physical elements of the film) will be taken by any other party to the interparty agmt which in any way materially prejudices CG's rights or obs under completion guarantee.

(10) Approval for completion guarantor to exercise certain producer rights: interparty agmt lets this happen, eg. examination and audit of distributor, duplicates of dist's notices and statements, blocked funds directions.

(11) Recognition and approval of completion guarantor's replacement rights: parties to the interparty agmt will acknowledge that there may be circ where CG may be req'd to exercise its takeover right, and if necessary, replace certain personnel involved in production.  (This is where the dist agmt's "essential elements" may be problematic.)

(12) "The number and types of issues which may be the object of  negotiation in the Interparty Agreement is limited only by the imaginations of the respective legal counsels representing the various parties to the transaction." (p.76)


· If there is a completion guarantor, bank has to negotiate with the completion guarantor over the terms of the Interparty agreement that affect them both; the bank and guarantor have almost equal bargaining power.

· The majors are not likely to demand a completion guarantee as they would rather control the process themselves so if it does go over budget it’s there problem.

· Often, completion guarantees cost so much $$ that people don’t get one. Instead, they get insurance

· Normally, the guarantor is a party to the interparty K; but the example Interparty K in the Purple Case Book (PCB) (starts @p.27) has him intervening in the K.   

· Being intervener works; prof prefers that he sign on as a party

· The sample Interparty K has him intervene under heading “Acknowledgment and agreement of Guarantor” (p36)

	The undersigned hereby acknowledges and agrees to all of the terms & conditions of the assignment and Interparty Agreement to the extent its rights or interests may be affected thereby.


 Problem with “to the extent its rights of interests may be affected thereby”: guarantor could ague he’s not bound because his rights or interests are not affected.

Acceptance of Delivery  (p.32 PCB, s.16 “Delivery Dispute”)
1. Distributor  to be advised elements that constitute physical delivery are available for his inspection

2. Distributor decides if he wants to accept

3. If he accepts (sends an acceptance notice): distributor’s ob to pay triggered (letter of credit kicks in if he doesn’t pay after he accepts delivery – see below)

Deemed Delivery:

Note: @p.33 PCB: “If distributor fails to give [either an acceptance notice or an objection notice],.. Delivery shall be deemed to have been made, and Distributor shall be deemed to have issued the Acceptance Notice…”
· this ensures that if distributor doesn’t do anything after notification of delivery, his obligation to pay will nevertheless be triggered.

· Note: if you have a completion guarantor, you have to draft a deemed delivery clause to somehow capture him and his sales agent [sales agent has set the terms of what is necessary to be delivered; gap guarantor has merely said he’ll pay if delivery met]

If Delivery Disputed: cure period & arbitration

1. Distributor to specify the deficiencies

a. Bank and guarantor can say “there’s nothing wrong with it” 

( go to Arbitration

Arbitrator decides if mandatory delivery made or not.

Usually, arbitration is expedited (as quick as 10 days)

b. Bank and guarantor can say they will “cure” the problem

( after they try to cure, distributor  will have another look at it. 

“Delivery date” must include inspection & cure period

· You have to define delivery date in a way that includes inspection & cure period

· If you “cure” after your delivery date, and you haven’t included inspection and cure period in that date, a court could say that mandatory delivery was not met because it did not occur on the “delivery date”

· Delivery dates are important more for TV than for film.  TV series episodes are often v. time sensitive. Broadcaster doesn’t want dead air.

If Arbitrator says mandatory delivery has not been made: guarantor

· completion guarantor’s obligation to pay the bank is triggered

If delivery is made: distributor pays

If delivery not made: completion guarantor pays

Letter of credit

If Arbitrator says mandatory delivery is made, but distributor won’t pay: 

· letter of credit from distributor’s bank will kick in

· The letter of credit is a legal mechanical device that triggers payment by the issuing bank equal to the amount of the advance, provided that it receives a certificate stating mandatory delivery has been made 

· Letter of credit also kicks in when distributor sends an acceptance notice but does not pay.

· The distributor could sue producer for rights to distribute the picture if letter of credit has kicked in, although this is a thin recourse.

The distributor could sue producer for rights to distribute the picture if letter of credit has kicked in, although this is a thin recourse.

The Completion Guarantee

1) Completion & Delivery: should include a proper ID of the film & physical materials

Film

· completion guarantor is guaranteeing the “delivery” of “the film.”

· Guarantor will also have to pay any unexpected costs necessary to ensure film is delivered.

Essentially “If we fail to complete & deliver, we will pay the bank” (78 PCB)

· Problem: it only says “to complete and deliver” not  complete and deliver the film.  Only complete and deliver the film is defined in the Schedule (82PCB)


· But “delivery materials” definition on page 83 could save the bank; it’s obvious that it pertains to the delivery the completion guarantor guarantees.  

· What does “the film” mean?  There’s no definition of the film in “complete and deliver the film”. There is one at the beginning of the K, but it basically says “the Film could be anything named….”

· For a good definition of “the film”  read the following definition from page 86PCB, in the completion agreement (btwn producer & guarantor):

	“a motion picture film entitled “…..” (the “Film”), based on a  screenplay written by ….. (referred to in this agreement as the “Screenplay”).  The following personnel have been or will be engaged for the production of the Film:

· The producer: …..

· The executive producers:…..

· The director:….

· The principal performers: ….


Physical materials

· make sure all physical materials being completed & delivered;   that includes 

· the negatives

· the sound materials!

· the trailer

· CRI: color reversal negative (can’t be made in Canada: worry if Can lab says they’ll make one)

Delivery Date 

· Delivery date clause in PCB(@82) provides for event of force majeure.

· Force majeure extensions should be limited in time. Interest is running on bank’s loan, and there may not be money to pay it back.

· This clause mentions that the Deliver Date is subject to postponements in connection with periods of “notice, cure and arbitration as provided in [a separate paragraph”. 

· The “delivery date” clause should not include the arbitration itself.  The arbitration process should not be in the definition of “delivery date.” 

· If you’re on the distributor’s side you may want to make crystal clear what Habitat (below) makes clear: that delivery materials must be delivered by delivery date & cure period relates to more modest issues.
2) Payment of Financier  

· If completion & delivery not met, then guarantor will pay financier back his $$, subject to the conditions of the guarantee.

3) Defrayal of Cost Over-Runs

· Guarantor has to fund cost-overruns.  May not have deep pockets, and may have to get a Loss Payee Endorsement (LPE) to satisfy the bank. 

Conditions of Guarantee:

· The completion guarantee lists a number of conditions. (78 PCB)

Strike price must have been made available

The completion guarantor is saying ““so long as 10 M is on the table, you have my completion guarantee”

> should really say “As long as X amount is put on the table and Y amount is being deferred, I guarantee delivery”

“strike price” = $$ amt that represents the funds that need to be put on the table in order for the production n to occur in accordance with its budget. 

· Any amt over strike price = budget overrun.

· Strike price usually = amt completion guarantor must reimburse financier if delivery not made. 

· Completion guarantor will cover only one financier (e.g., distributor) completion guarantor doesn’t have to cover all financiers’ amounts, just the one he agrees to cover)

· Solution: intercreditor arrangement:
· Banks get together and agree that they will advance all the $$ they’re supposed to advance it, notwithstanding any default on their loan agreements with the debtor. Ensures that one creditor doesn’t end up unpaid because the other creditor defaulted on their obligations.

Other conditions: things GC won’t guarantee

· (5(b) page 79 PCB) “obtain any seal etc… of any rating or censorship  body” (e.g., won’t promise a PG rating)

· basically, anything other than the technical quality of the film.  Doesn’t care if film shot badly (nb: that’s why many producers don’t get guarantors)

· (e): won’t assume responsibility for good title. 

· NB: guarantor often asks producer  for chain of title documents, but does that so that he can get a recoupment right, not so that he can be responsible for good title..

· Wont’ cover contractual breaches of producer other than failure of completion and delivery. 

· Think of Leflore case: Leflore had provided services for the producer, and the court rendered judgment against the producer. Leflore seized the negatives, leaving the other parties who had contracted with the producer without the ability to distribute etc. Completion and delivery wouldn’t be complete if the negatives had been seized. However, the exception of contractual breaches from CG’s liability prevents the guarantor from having to deal with that problem.

· Excluded Risks Won’t cover things like Y2K, war, civil strife, lockouts, whole-business strikes. Excluded events have to be dramatic events.

· Content Won’t cover content of the film. 

· Currency Fluctuations Won’t cover over-budget costs due to currency fluctuations. 

· Excluded costs (separate section): Basically, won’t cover costs unless they are required to complete and deliver the films: won’t pay legal fees, distribution costs, cover-shots [this is the blocking out of four-letter words], “and changes.”  Usually, the guarantor throws in “and changes” but prof thinks it shouldn’t be there because it suggests it won’t cover any changes.

Dispute Resolution Mechanism (15b, p.81, PBC)
· This is a dispute resolution  mechanism in the Completion guarantee

· But completion guarantee is between financier & guarantor

· You can’t oblige distributor to do anything in this agreement! 

· Should refer to the interparty agreement

Loss Payee Endorsement (LPE)

· Loss payee endorsement: endorses an insurance policy (in this case, the guarantor’s promise to complete delivery would be insured)

· Basically, 2nd tier insurer backs up primary insurer (in this case, completion guarantor)

· Handy because completion guarantor has expertise and ability but not very deep pockets. 

· Make sure that this re-insurance policy does the following:

· Attaches the completion guarantee as an appendix

· Bears a date before or on completion guarantee. Can’t guarantee something not yet in existence. 

· Refers to the completion guarantee AS AMENDED BY THE INTERPARTY AGREEMENT 
Completion Agreement/Security Agreement (82 PCB)

(Not same as Completion Guarantee)

(Between Producer & Guarantor, on 86 PCB)

· This agreement is a series of undertakings and grants by the producer

Approval rights: guarantor will have approval rights of key people

Pay or Play:  Guarantor wants a pay or play clause for director so that if director goes over budget, the guarantor can pay him off  and kick him out.  (Note: Can’t do that in Europe. French director can’t be chucked out under French law: so CG will want him to agree to North American terms)

Guarantor shall have the right to take over control: if he thinks that there is a risk of incurring liability under the completion guarantee (p 90 PCB rh column)

· no case has ever decided whether this is a valid mechanism 

Insurance Policy: This says Producer shall pay or cause to be paid… out of all worldwide gross receipts..” the completion guarantor’s expenses.  Problem: can’t bind the worldwide gross receipts; can only bind Producer’s worldwide gross receipts, since only producer is party to this K. 

Security: The producer grants security to the guarantor to secure performance under this agreement. Guarantor wants to know that if the producer breaches the contract, it has a security over the producer’s assets.

NOTE: KEEP TRACK OF WHO HAS SECURITIES ON WHAT – Under this agreement, the guarantor gets security from the producer; however, in its completion guarantee, the guarantor subordinates its rights against the producer to the bank’s rights.

Producer





Guarantor

	Enters into agreements with key people.
	Has approval over these people (para. 2 (b)) especially if there is a stop date or pay / play

	The screenplay, production schedule and budgets have been approved by producer. Producer owns, solely and exclusively, all rights on the Screenplay, music in the film etc.
	In North America – important if there is a pay play clause for directors – guarantor could refuse director that doesn’t agree to North American pay or play clause (in Europe can’t get rid of them because of their interest in copyright)

	Has arranged for all financing in cash, partial cash or deferments
	Takeover right – para. 5 – if guarantor feels at risk of incurring liability – can take away production – some discretion;

	Producer acknowledges that Guarantor has no liability in regards to copyright claims.  
	Recoupment Right – not in insurance  - producer will reimbursed over runs and costs {should read gross proceeds of producer but only says gross proceeds}

	Producer will get E & O insurance
	Security interest – para. 8 – guarantor wants to know if there is a breach of security in their interest

	
	Subordination – guarantor agrees to subordinate his interest to those of the bank.


Leflore – error in the implementation between security interests between guarantor and bank –> the parties didn’t carefully tie their hands together = ineffective securities

Cinégarantie Lté v. Habitat Distribution (1996 Arbitration) 
	Class

Facts: guarantor had trouble delivering. Tried to take advantage of the cure period. Arbitrator said you couldn’t under cover of cure period avoid obligation to complete & deliver by a certain date. 

Held: Cure period to be used only for minor corrections. Must have a good faith belief that your delivery would be acceptable by the right date. 

Note: here was saw arbitrator say that if distributor fails to give acceptance or objection notice, objection notice will be assumed: we saw the opposite in the Interparty Agreement (32 PCB) – this is a major issue of contention. 

Guarantor tried to take advantage of agreement that the Distributor had to provide either “acceptance notice or objection notice” per the K & said distributor had to specify what was missing & the notice referred to “things that can be corrected, delivered or otherwise”  -- therefore he could fix anything.  

Judge said that went against reasonableness & good faith (1375 CCQ)

Guarantor said “the D just didn’t like the film”

Arbitrator said that’s not a legal argument: the conditional ob to pay did not crystallize because the condition was not met (ie, no mandatory delivery) 1497. 

Nicole

Vol II, p.99: Cinégarantie Ltée et al v. Habitat Distribution, Inc. 

· The arbitration was commenced to determine whether Cinégarantie (the "Guarantor") had effected "Mandatory Delivery" of a motion picture entitled "Habitat" ("Film") in accordance w/ interparty agmt so that Habitat ("Distributor") is obligated to accept the film and pay the Banque Nationale de Paris (Canada) the minimum guarantee in the sum of 3,500,000$ by drawing on the LofC which is about to expire.

· Guarantor contends that it complied w/ Mandatory Delivery Date provisions by its tender of elements of the Film on Feb 29, 1996, and that to the extent that there were deficiencies, it cured them in a timely fashion pursuant to the cure period in interparty agmt.  Guarantor says that MD was fully effected on March 21, 1996, well w/in the cure period, which was 30 business days after an objection notice.  Guarantor also says that the Film that was delivered complied w/ all Kal obs, and that Distributor's refusal to accept MD was improper and motivated by a desire not to dist the Film and avoid obs.  "The Guarantor asserts that Distributor is simply using delivery technicalities to withdraw from an agreement to distribute a picture it does not like or now want." (p.105)

· Distributor feels that certain req'd and critical special effects were not in the Film and that this was a proper basis for contending that proper delivery had not been made, so it is not at all clear that Dist simply latched on to a technical non delivery to avoid an obl.  Also, as of Feb 29, 1996 Dist was faced w/ situation where delivery had been extended a number of times, there were problems, and there was no certain delivery date.

· "It is difficult to say that the Distributor was not legally or morally justified in exercising his rights.  The question is whether actual Distributor has to show some actual damage.  We are not really dealing with a breach of contract.  Rather, we are dealing with a contractual condition for the Distributor and Banque Paribas to make the $3.5 Million advance payment.  There is no requirement that the Distributor has to suffer damage." (p.106)

· When delivery is provided for by K, Dist should have the comfort of knowing that as of a certain date it will have a finished film (subject to minor corrections) and that it will be deliverable to others.  Also, if necessary, it could deliver said film subject to correction by the producer.  As this case shows, w/out delivery of req'd elements by the Outside Delivery Date, Dist did not know for a period of time whether it would ever have a completed film.

· The dispute over special effects shows that the Dist's rejection of the Film was not necessarily based on non Kal views of the quality or marketability of the Film.
· The Mandatory Delivery Date had not been effected b/c delivery was not made by the Outside Delivery Date and so Dist justified in rejecting the Film and refusing to have payment made of the advances.
Dist agmt is terminated.


Mayfair v. Film Finances Canada (1984 Arbitration) (p 108 PCB)

	Unlike Habitat, Mayfair focused on the exact nature of the contractual obligations.  The issue was whether film was in conformity with the contractual requirement.  Dealt with “substantial conformity” with the “operative contractual condition” – the one in the letter of credit schedule.  

Mayfair Guarantor acknowledged he couldn’t make delivery but said he didn’t have to deliver the film, just its physical elements. 

Arbitrator dismissed that argument. 

Next argument: what does conform mean? A: in accordance with

Substantially? Grosso-modo. 


Vol II, p.108: Mayfair Entertainment v. Film Finances Canada (1984) Limited
Issue

· Whether Π Mayfair, who had agreed to buy certain dist rights in the Film and to pay for them on delivery, was entitled to refuse delivery of the Film, as it did when it was tendered, and so to refuse to make payment of the sum payable on delivery.  Π says Film did not comply w/ a particular specification in the Kal documents.

· Respondents say Film did comply w/ Kal specifications.

· Does the Film as delivered substantially accord w/ the Approved Screenplay?  (No.)

Holding

· Mayfair had very few rights before delivery, no specific rights to require changes and after delivery they had virtually no rights to cut the film.  "All that they had therefore was the uncertain benefit of the conformity provision, upon which they have necessarily rested their case throughout." (p.120)

· "Mayfair's handling of the matter throughout was rather naïve and … they may count themselves fortunate to have prevailed in this arbitration.  They should have been much more assertive in the early months of 1994 about their right to reject the film if it did not substantially conform to the Approved Screenplay." (p.120)

· It is clear that Mayfair was never clearly asked for and never gave any express or implied approval of a kind that would take away its Kal right to receive a film substantially conforming to the Approved Screenplay.

· "[T]he Film as delivered did not 'conform to the terms, specifications and conditions set out in schedule 1' in that the Film as so delivered was not in accordance with [the K]." (p.120)

5. Preventing Lawsuits

(Feb 14-15)

E&O insurance: errors and omissions insurance.

Vol II, p.145: D. Hodgson, "A Producer's Guide to Obtaining E & O Insurance and Preventing Lawsuits"
	· Producers are generally req'd to obtain errors and omissions insurance (producers liability insurance) before they can sell their projects to distributors.  Important even in Canada, b/c if a project is sold in the US, chances are there could be a US claim.  The more financially successful a project, the greater the likelihood of claims.

· Many E & O claims deal w/ allegations of defamation/libel/slander, arising when a production intentionally describes a real person (docudrama), or when a show accidentally defames an actual person through unintentional similarities b/w fictional character and the claimant (person's name, job, involvement in real events).

· Invasion of privacy claims arise when the film discusses matters that are true, but are private facts that society has decided to remain private, such as specific sexual relations b/w a couple.  Public figures entitled to less protection, unless the public has a right to know sthg relevant to the celebrity's public position.

· False light privacy claims may arise when a show states sthg false about a real person (even if it's flattering).  

· Copyright infringement – asserting that the producer has taken protectible portions of s/one else's screenplay, book, etc.

· E & O also sees the implied-in-fact K claim (a "submissions" claim).  Π believes that prod had access to his project b/c it was submitted to the prod.  Law requires that the producer understood that Π offered story idea w/ belief that he would receive reas comp if prod used said story idea, and the prod went ahead and read/listened to idea, then later used it.

· Right of publicity claims – people w/ well-known public personas have a right to control use of their names or faces in ads and merchandising.  You can't falsely suggest that a famous person endorses a product or show.  (Dead celebrities' rights of publicity are inherited by heirs.)

· Claims re film's title, involving the assertion that the producer is trying to take advantage of the popularity of another film/book by causing the public to believe that this new project is affiliated w/ the first one.

· E & O policies are designed for a limited set of claims.  If not listed above, then probably not covered by E & O insurance.

· To avoid E & O problems, all shows – fiction or nonfiction – need to be checked and cleared for a number of seemingly small clearance details:

· Need to avoid the accidental use of real names of people and organizations (in phonebooks for locale where story is set).

· Avoid IDing s/one by a specific job (ie, Dean of Harvard Law) or his involvement in actual events, even if the name is totally fictional.

· Avoid using real addresses.

· Get permission before using a TM or logo, and avoid references to companies and products in dialogue (networks and broadcasters may not approve of the free advertising).

· Do not use identifiable props that are protected by ©, unless you get permission from the © holder (ie., statues, posters, record covers, etc.).

· Watch out for miscellaneous © problems, ie. get permission before scripting that a teacher in a classroom scene will be quoting "Anne of Green Gables."

· Watch out for material that may, if used in publicity, could create unfair competition, right of publicity or defamation problems.

· Clear your music.

· Think twice before using film clips.


· Bank, producer, broadcaster, distributor will want this kind of insurance:

· Required, particularly by bank, when investing.

· Producer also wants this kind of insurance.  

NOTE: Copyright violation & threat of injunction: big problem if you want to recoup & make $$ from a movie. E&O can't save you.
· E&O Fills a hole in the financing protection. If there's problem with ©, that's not guarantor's problem.

We have a party willing to put money on table if film is delivered  (distributor).  

· In the completion guarantee, the guarantor has made his obligation to complete & deliver subject to the underlying CR in the film.

· Guarantor gets its money back through distribution.   So it's in his interests to make sure copyright OK

· Guarantor doesn't want someone to intervene in production. Doesn't want to get involved in a spat.

· When things go wrong, people point fingers at the guarantor. 

· But guarantor has not guaranteed copyright. What happens if film is delivered, but it's under seizure?  It's difficult for bank and guarantor to say that the film has been delivered. As a rule, the distributor will say "what you have delivered to me has to be useable."

· Guarantor isn't responsible.

· Bank is advancing the moneys for the production.  

· Therefore, the burden of ensuring everything is OK is on the bank to the extent that the bank is at risk. It's important that the financing package cover off the risks associated with copyright, privacy & libel problems.    

E&O Protects against: 

· defamation, libel, slander, invasion of privacy

· includes copyright insurance [essential that producer maintain copyright -- have to ensure that chain passes it to producer]

· eg: Goldfinger producer is suing Austen Powers’ Goldmember producer for unfair competition. Court is accepting the argument.

· E& O insurance does not cover you if you

· breach your K 

· commit fraud

· knowingly violate s/o’s rights

· It covers damages and costs of defence, but doesn't cover punitive damage

· Won’t protect you from injunction; will only pay costs of defending against injunction

Procedures for clearing the E&O

· If it's fiction, you look in the script for potential problems.  

· In Jesus of MTL: there was a line "coke causes AIDS" -- thought coke could sue.  There was an argument because director of film said it was obviously satirical and nobody would believe the line since the character was obviously crazy. Producer and director won out.  Convinced insurance co.  Coke never did sue. 

· Verify chain of title: 

· Registration of copyright is diff in US and Can. 

· If looking for script in US, it’s easy: Title search for property: registry shows the chain of title and it's OK. In US -- you register assignment of copyright.

· Unfortunately, people don’t register their assignments of © in Canada.

· Review origin of stories

· Docudramas are probably the most difficult -- always have people upset at how they are portrayed or omitted.

· Be careful in fictional films to use fictional names addresses etc.

· Mk sure indivs in film are not comparable to real people.

· don't want slander, libel or misrepresentation

· Have to avoid using real addresses.

· Need permission to use person's name.

· Don't use real numbers, phones, credit cards etc.

· Get permission for most uses of TMs, images & logos.

· Even if you just talk about a company, mk sure you have right to say the thing.

· Don't use props subject to copyright without permission.  

· Have to be careful with editing sthg people said... those people might not like your changes.

· clear music rights.

· Get synchronization and performance licenses...

· Careful with images & clips

· May have the right to use a poster, but if it's of a celebrity who has right to use of his image, celebrity might be upset.

· Think twice before using film clips. If you don't get the rights to use the images, you'll get sued immediately

· NHL controls every image ever filmed in NHL.

· Always use Ks which include right to edit and fictionalize.

· Do not want someone to have any control over you script.

· Edit and fictionalize events

· Hollywood version much more exciting: "a beautiful mind" -- lots of elements in that film are fictionalized.  

· Mk sure you get all your releases!  

· Include disclaimers in the beginning: "this film has been edited..."

· You can avoid arguments that you copied s/o's script by not reading scripts people send you. Send them back unopened.

Image Release Form (Hand Out)

· Things to look for

· Para B: I [the undersigned] hereby consent to the use of my name

· Problem: Iggy-Motor City Madman: signed as James Austenberg, not Iggy Pop -- didn't authorize use of name "Iggy Pop" 

· Para A authorizes rights listed in A "without any further compensation" but 
· F Says "producer agrees to pay producer five %"

· What they meant was to say producer would pay to Iggy Pop.

· Why does this paragraph provide for %-age of profits if it says in another para they won't pay profits?

· B: They have a right to photograph & images.  But there’s no mention of a release to edit them!

· No mention of right to music.  What about his publishing/record co?

Simulated Interparty Agreement Negotiation

(Feb 19-21)

Hand-Out: Distributor’s terms to be negotiated with bank, guarantor & producer: 

Roles of the Parties

· bank is there b/c nobody puts cash on the table, except the deferments (services provided; to be paid for only after film distributed).  

· The deferments correspond to the services to be rendered; it's as though the financing for those has been provided before production.

· The only source of revenue to the bank is the proceeds of the project.

· The amt the bank lends will have interest accrue on it; producer will have to cover the full amount owing

· So bank will put part of the loan on “interest reserve” to cover the interest on the loan – as interest accrues, the reserve will pay for that interest.

· Producer's role tends to be to cajole the parties into doing one thing or another.  He'll go with whatever the decision is: but his interest is ensuring that the parties can come to an agreement.

· Distributor is the one putting money on the table -- 5M.  He wants to mk sure he gets what he paid for.

Analysis of the K

· Distributor wants the film to be “in accordance with” the screenplay written by Jim Scribe, dated Jan 31, 2001

· (Mayfair case)   “in conformity with”..  minor discrepancies such as changes in characters and storyline, however minor they must be, must be within the range of changes to substantial conformity.  Substantial conformity is more flexible than conformity, but neither is flexible.

· Therefore "in accordance with the screenplay" may  mean it better conform in all respects  with the screenplay. .   What if minor scene is deleted? 

 


Bank: this is an outrage

Guarantor: doesn't want to get stuck by bank with all the stuff the distributor wants.


Bank and guarantor want “based on”

( Potential solution: Might say minor changes don't need approval, but substantial ones do. Guarantor wants to mk sure the production meets qualification of delivery. 

· Distributor wants approval rights: we could make changes subject to consultation rights or subject to approval that may not be unreasonably withheld.

· Directed by Mercury – what if it turns out he can’t do it?

· Guarantor:  wants protection if he walks out &  ability to replace him  if he stinks -- ie, we want to fire him.

· Producer: budget consequence: Mercury fits into a budget plan

· Distributor: alternative:  might want to have a second option. 

· Producer: the short list of directors  should have directors who  fit within budget

· Guarantor: what if they can't do it? Short list no good.

· What if everyone insists they want John Mercury? Guarantor can refuse to guarantee, or producer can get essential element insurance.

· Producer: but the premiums for essential element insurance are high, and not in the budget.

· “Jacqueline Sparkle & Charlie Shine as leading performers… any changes.. subject to prior written approval of Distributor, which approval may be withheld in the absolute discretion of the Distributor.”

· General cast insurance will not protect the distributor's right to have JS & CS be the performers. insurance covers non-essential elements. Damages will be compensated, and pay for lead replacement actors to be hired. But this does not address the fact that distributor is saying he needs to have these people. 

· Guarantor & bank think there should be no elements in the picture considered as irreplaceable elements.  

· Producer: wants there to be a guarantee of these people. Might be willing to have a back up for each character.

· Guarantor would want there to be a replacement of elements procedure.

Replacement of Elements Procedure

·   See an example in 15(d), p 31 PCB

· PCB, 31: If any element subject to D’s approval under Distribution agreement 5 days before commencement of principal photography, D agrees to exercise its approval &/or consent right wrt any such replacement reasonably & in good faith  &ASAP and within2 days following receipt of written notification re: the proposed replacement

· If D does not act w/i  2 days, then deemed to have waived its approval and/or consent right… 

· NOTE:  consultation right gives you nothing! 

Prof: well known person likely to be seen as an essential element and there would be essential element insurance.  But probably couldn't convince anybody that the slightly known actress is an essential element.

· We (guarantor) are worried about who is replacement b/c we want to mk sure replacements are available and within budget.

· Dist can put forward 3 names – 3 that are available, suitable and within budget.

· Guarantors have to know the actors & producers and know how reliable they are. Guarantor is not worried about creative side.  Just making sure technicalities are met.

· If Distributor’s people don't  meet the criteria of eligibility, it's guarantor's turn.

· Distributor can plan ahead to make sure that the people on the list are suitable -- it takes a lot of advanced planning.

Reasonable compromise:

Guarantor can mk a suggestion. Distributor can come back with list. But time is  of the essence.

Guarantor gets final say, but that's not equivalent of distributor giving up his right to approval.

It's about figuring out the real needs of each party.

Could change wording from “which approval may be withheld in the absolute discretion of the Distributor" to “which approval may NOT be reasonably withheld." 

· 95-110 minutes:

· want to be careful about it, particularly with TV series -- from producer's pt of view, it matters. Prof was involved in case where approximately 306 minutes meant 308 minutes was not good enough.

· film shall be delivered no later than January 15.

· Bank cares when the date is: doesn't want the interest reserve to be eaten up.   

· Distributor wants a TIGHT cure period.  

· Minor changes.  You wouldn't want the cure period to relate to major problems (Habitat). 

· want to outline cure period, procedure for inspection etc., mandatory expedited arbitration.

· film's actual cost-- minimum 10 M.

· Guarantor be happy to see it done for less. Distributor is saying the cost has to be *at least* 10 M.

· Distributor wants to avoid there being less value on the screen. That's also why he's saying he wants to be able to approve categories -- this category makes sure that as much of that $$ as possible is on the screen, and that it's not going to the producer etc

· How will bank make sure 10 M will be spent on the film (so distributor pays)? Where will bank get its protection from?  From the producer, and from the guarantor.    

· Guarantor: fine, but at least 10 M (strike price)  has to hit the table; otherwise, we don't have to complete it.

· Bank wants to mk sure that deferments are subtracted from the 10 M stipulated in the interparty agreement.

· Completion guarantor has to make sure that he looked at budget and that the 10M can cover the film including any deferments.

· Bank: we will get the agreement from the guarantor that all we have to do is take the 9.25 M and put it in a bank account. This will be all the guarantor needs to complete the picture.

6. Culture & Canadian Content

(03/05-03/07)

· Film industry could not survive in Canada based purely on the financing we've talked about.

· A jurisdiction like Canada that represents 5-10% of the world revenues from films (ie, films made here will earn only 5-10% of their $$ here)

Q: How do you finance? 

A: Need Canadian Content financing

Definition of Culture: Culture & Communications: the Constitutional Setting (43 YCB)

	The concept of “culture,” in particular, is not easily defined.  In 1979, the Task Force on Canadian Unity described it as follows:

  In day-to-day usage, culture is often considered to be the intellectual and artistic aspect of life in a community or society.

  Culture has a broader meaning, however, when related to the character of a whole community. In this context, culture may be defined as the sum of the characteristics of a community acquired through education, training and social experience.  It includes knowledge in all fields, language, traditions and values. It adds up to a collective way of thinking, feeling, and doing, a collective way of being

  Culture draws individuals together, supports thought, judgment and action, gives a community its character and personality, differentiates it from other communities and encourages its members to seek common objectives.


Rant on  Canadian Culture…

How does Canadian community differ from American community in characteristic?

Some say an American is just an armed Canadian with a medicare card.

Maybe there is a difference because we say there is a difference.

What do we think we're protecting?

Are we protecting a series of industrial interests?  

At bottom, it has to do with our sovereignty, with how we define ourselves.

Prof reads from a text [not from CB] that says that culture needs to be maintained to maintain sovereignty and a sense of belonging.

Quebec has a built-in protection through language..

Technology sweeps away what borders used to do.

Free Trade Agreements & Culture

Culture becomes an important way by which you define your sovereignty
· Objective of Free Trade is to sweep away trade barriers.  

· Will globalization sweep away culture?

· Trade agreements have been focusing on service barriers & barriers to investment and competition.

· Historically, trade agreements focused on goods barriers, not service barriers. In the past years, they have turned to service barriers. Also barriers to investment and competition.   

· WTO has begun to discuss a trade and services agreement. 

· TRIMS: Trade Related Investment agreement being discussed.

· Whenever the agreements touch on culture, Canada has decided to address it by either insuring that the activities are only covered if specifically mentioned or if the activities are broadly defined, & they apply subject to exemptions.

NAFTA &FTA

· Article 21 NAFTA essentially provided that with respect to all matters relevant to the cultural industries, the FTA provisions would govern (1988 free trade agreement)  

· 2005 article 1: said that cultural industries were generally exempt from FTA

· para 2:  there is generally an exemption from the provisions of this agreement, notwithstanding exemption under para 1.  

· What this means: a country that finds that another country is using the exemption and protecting its cultural industries can take counter-measures against that country. 

· can take action in response to actions that are based on para 1.

· can take measures of equivalent effect. 

1. Assess what FTA covers -- coverage is relatively limited; much of what we already had in place in the way of cultural protections was  not in any event prohibited by FTA, so the article 1 protection didn't need to exempt those activities.  

2. We only have to worry about the things that the FTA covers, but exempted under paragraph 1.

FTA does not apply to broadcasters: there is only one reference to culture: it has to do with publishers, not broadcasters 

FTA doesn't actually mandate something in particular having to do with audiovisual production.

( Conclusion: 2005, which sounds very important, really isn't wrt services -- audiovisual stuff is not covered.

· Recall the debate over Sports Illustrated (FTA covers publishers). 

· Canada adopted certain tax measures designed to get rid of SI's Canadian edition. American govt took proceedings not under NAFTA but under WTO agreements: GATT.  They were ultimately successful in forcing Can govt to pull back on its legislation.

· Debate over broadcasting (not covered by FTA): 

· over the last 10-15 yrs, Canadian broadcasting industry has become more successful.  There's an interesting dynamic now: sometimes Canadian producers are saying ' we can't argue for cultural protection and expect that our cultural products won't be attacked elsewhere; maybe it's not such a good idea to argue for cultural protection now that we're in a position to export our product, to take advantage of the free trade.'  If you think you have a product that will be marketable across the world, and you can get financing from that, you're not going to want to worry about cultural protection.

Vol I, p.87: "Cultural Industries and Other Exceptions," The North American Free Trade Agreement – A Comprehensive Guide

	· Canada entered the NAFTA negotiations w/ a strong mandate to preserve the exemption for cultural industries achieved in the FTA.

· This Cdn attitude is reflected in the Broadcasting Act, which states that the Cdn broadcasting system should "serve to safeguard, enrich and strengthen the cultural, political, social and economic fabric of Canada" and "encourage the development of Canadian expression by providing a wide range of programming that reflects Canadian attitudes, opinions, ideas, values and artistic creativity." 

· "Many people in the US entertainment industry treated the FTA exemption with disdain and the claim for its need with skepticism. … For the Canadians, culture is frequently invoked to mask a real commercial interest." (p.87)

In the end, the FTA status quo was preserved and the entire FTA regime as it relates to cultural industries has been carried forward into


Protectionist  Legislation

(see above section for FTA)

Constitutional basis for Jurisdiction over Culture

· We need to think about where this fits in the Canadian constitutional context. 

·  Canadian jurisdiction in culture is not immediately obvious.

Federal Powers: 91
· 91 (3): raising of money by any mode or system of taxation.  that's the principal line of attack of Fed govt in the area of cultural objectives: use income tax act to achieve policy objectives re: culture.

· Art 91: There's jurisdiction over copyrights in s.23, 29 

· Communication has been held to be fit in Fed jurisdiction.
Prov power: 92

· Provinces can engage in direct taxation

· para 10: local works and undertakings other than works and undertakings connecting the province with any other province. 

13, 16: property and civil rights (culture sounds like it should fall in there), merely local or private matters.

Vol I, p.43: M. Dunsmuir, "Culture and Communications: The Constitutional Setting 

	· "The original Constitution Act, 1867, refers to neither culture nor communications (with the exception of "telegraphs") as areas of legislative jurisdiction, and the existing constitutional situation has evolved from how courts have inferred jurisdiction from other, specifically mentioned, classes of subjects, such as 'property and civil rights within the province' (provincial jurisdiction) or 'inter-provincial works or undertakings' (federal jurisdiction)." (p.43)

· It is not easy to define the concept of "culture."  In 1979, the Task Force on Canadian Unity described it as follows: "In day-to-day usage, culture is often considered to be the intellectual and artistic aspect of life in a community or society.  Culture has a broader meaning, however, when related to the character of a whole community.  In this context, culture may be defined as the sum of the characteristics of a community acquired through education, training and social experience.  It includes knowledge in all fields, language, traditions and values.  It adds up to a collective way of thinking, feeling, and doing, a collective way of being.  Culture draws individuals together, supports thought, judgment and action, gives a community its character and personality, differentiates it from other communities and encourages its members to seek common objectives." (p.43-44)

· Communications might refer to the content of the message, its means of transmission, or both.  The content of a message is often a matter of property and civil rights w/in a province (prov jur) but the means of transmission is increasingly likely to involve an inter-provincial or international undertaking (fed jur).

· Provincial legislatures do have exclusive legislative jurisdiction over most cultural matters.  The federal gov't's role is more tied to spending power – the ability to fund cultural institutions like the National Film Board or museums.  The fed gov't could use POGG's "national concern" branch to justify legislative control over cultural institutions, but spending power seems to be the more relevant issue.  Fed gov't grants and co-ventures w/ provinces can influence prov leg and policy choices.


Bilateral agreements:

Countries often enter into bilateral trade agreements with e/o that provide for mutually favorable treatment.

(Most  favored nation and national treatment)

· Most favored nation: treat party at least as well, or better, as  you treat your nationals

· National treatment: means you treat all parties you deal with at least as well as you treat your nationals.

· Canada has tended to opt out of these when they affect culture

· It has responded by either saying it doesn't wish to mk a commitment or by choosing not to opt in when it comes to things that affect culture

· US won't be treated as most favored nation, and it won't be treated as well as Canada (no national treatment either)

· Canada’s bilateral agreements with US do principally the NAFTA thing: cultural industries are exempt from provision of the agreement

There are some narrow exceptions in GATT: 

Canada elected to opt out of most favored nation treatment and did not opt  into national treatment for service industries.

If Canada wants to extend its national ID outward by extending its products outwards, it will have to be sensitive to not hindering incoming services.

--------------------

LEGISLATION

----------

Investment Canada Act (R.S. 1985, c.28 (1st Supp)

(relevant extracts in our CB @ pp 99 ff YCB)

· Investment Canada Act restricts ability of foreign parties to make investments in Canada, which includes acquiring Canadian businesses. 

· This applies to all businesses. 

· For our purposes, the relevant provision is s.15: says that an investment that would not otherwise be reviewable is reviewable under this part if it falls within a prescribed specific business activity that.. is related to Canada’s Cultural Heritage (we're at page 103)

( therefore,  any cultural industries investment is subject to review  

The process of review 

· if minister is not satisfied that the activity in question is likely to be of net benefit to Canada, the minister will not approve it.  

· Result: Minister can order that the party divest itself of anything it has acquired.
Investment Canada Act provides that cultural investment WILL be reviewed; minister will approve transaction ONLY if beneficial; if not, the transaction cannot occur or acquired property must be divested.

“Fact Sheet” Issued by Communications Canada:

· no takeovers of Canadian owned & controlled distribution businesses allowed

· investments to establish new distribution business in Canada will be allowed  [for] importation and distribution activities related to proprietary products (the importer [has to own] world rights and [be] a major investor)

· indirect & direct takeovers of foreign distribution businesses operating in Canada… allowed only if investor undertakes to reinvest a portion of its Canadian earnings in accordance with national and cultural policies.
Net Benefit for Canada: (104 YCB, s.20)

· 20 (a)-(f) look at effect on economic activity & effect on competition in Canada

Definition of Canadian in Investment Canada Act (99 YCB)

“(a)Canadian citizen,   (b)permanent resident,* [(c) govt agency] (d) Canadian controlled entity”

*To qualify as a Canadian, you have to apply within 1 year after becoming eligible to apply for Canadian citizen.

--------------------

Broadcasting Act, 1991 (p.52 YCB)

Broadcasting Act, s 3): sets the priorities.  It's supposed to be about culture, identity, and how we protect them.

3(1) It is hereby declared as the broadcasting policy for Canada that…

(a) “Canadian broadcasting system shall be effectively owned & controlled by Canadians”

(b) “the CBS… provides, through its programming, a public service essential to maintenance & enhancement of national ID and cultural sovereignty

…

(d) the CBS should


(i)safeguard… cultural, political, social & economic fabric of Can


(ii)Encourage development of Canadian expression… providing wide range of programming that reflects Canadian attitudes.. displaying Canadian talent etc.


(iii) [serve needs and interests of Canadians…]


(iv) be readily adaptable to scientific & technological change.

 (e): elements of CBS to contribute to creation & presentation of Can programming (f) broadcasting undertaking to make maximum use of Can creative… resources (g)programming should be of high standard.

Effects of Broadcasting Act: Broadcasters must play a certain percentage of  -- 50-60% (time wise). Some licenses will provide that the licences must expend a portion of their revenues to Canadian programming.

(The % requirements are in the Television Regulations). 

· It creates an artificial demand has been set for the product

·  whether it's good or bad is not immediately important; programmer needs to fill its Canadian time slot.

· Will pay more than what one might regard as typical value for that programming.

· A movie of the week might go for 1M license fee if it's  Canadian program. An American program might get only $150,000.  

· Reality: b/c this artificial demand is created, Canadian programming will have disproportionate value in relation to its viewership.

What is Canadian programming? 

· Look at the elements:

· Who are the key players?

· Who wrote the screen play?

· Location? Where did it take place? 

· Who is the story about?

· Who wrote the story?

· for most of the rules that we look at, who wrote it is the question asked most. 

·  The only exception to that is a set of rules called the 'visibly Canadian rules' that are part of the Canadian television fund's rules. 

· Canadian Television fund is one of the programs that govt and private industry have created to favor the industry of Canadian programming.  The Canadian TV fund has certain essential requirements, in addition to which it has its own point system that is based on what are known as visibly Canadian elements.

· Apart from the essential elements of Can Television Fund and Visibly Canadian Elements that back it up, whether it’s Canadian programming depends on "who" ( Canadian citizenship, residence.

· dictate that a certain percentage of the elements involved be from Canadian residents

· Quebec now focuses on residence, rather than citizenship.

· Quebec has chgd its rules.  It used to talk about domicile in the Regulation on the recognition of a film as a Quebec film..

· 1.5 yrs ago, they changed their rules from domicile to residence.  

Donald Sutherland is domiciled in Sutton, Qc, despite being resident of US.  Quebec now goes the route of residence at the end of the previous year, cutting out people like Sutherland who are not residents although they are citizens of Can.

Canadian TV fund: essential requirements pertaining to ‘Visibly Canadian’ rules

Look at following ingredients:

- central story documents life of Canadians

- central story is based on a noteworthy Canadian event

- central story is based on Canadian issue or issues

- project is based on a published or soon to be published work by a Canadian

- the storyline obviously takes place in Canada.

Other sources of protection

· there are also 


· subsidy programs and funding programs.  

· tax credits too.  Both Fed and provincial govts try to protect and provide incentives for indigenous  industry through tax credits.

Criteria  used in various pieces of legislation  &

 programs to protect culture

"Canadian Film or Video Production": 

defined term, in Fed tax legislation (rules) , relevant in CanTV fund, which incorporates the same criteria.

"Canadian Program"

Pursuant to s.3 in broadcasting act: CRTC promotes “Canadian programming” by requiring that certain amt of airtime be devoted to Can programming etc.

It defines what will be certified as a “Canadian Program” through notices. That's what you’ll see at pp 135-155 in CB.  

"Quebec Film" 

Principally for tax credit reasons.

“Production” 

Tax credits (Fed Qc Other Provs)

Nb: this is diff from production services tax credits, which are non-content driven.

Elements to be looked at to determine content:

- Producer: key person from management and control point of view, not creator, but central decision maker.  

- Key creative elements: composer etc.

- Expenditures: on whom and what are expenditures being made. (services)

- Creative content: themes, story, location.

Tax Credits

(Mar 7, 12, 14, 19) 

INCOME TAX ACT, “Tax Credit” (p218)

3) Where

(a) a qualified corporation for a taxation year files with its return of income for the year 

(i) a Canadian film or video production certificate issued in respect of a Canadian film or video production of the corporation

(ii) a prescribed form containing prescribed information

(iii) each other document prescribed in respect of the production, and

(b) the principal filming began before the end of the year… [ the qualified corporation ] gets 25% of its qualified labour expenditure

Do You & Your Production Qualify for a Tax Credit?

-------

Canadian Film or Video Production Tax Credit (Income Tax Draft Regulations)

It all starts with: this

Canadian Film or Video Production for purposes of Tax Credit: (defined):

The tax act says you get credit of Can film or Video Production as defined in the regulations.  But no regulation has been adopted! Nevertheless, for 5-6 years, they have been issuing cheques as though 1106 were in force.

Prof is really distressed by this.

To qualify as Canadian Film or Video Production (Income Tax Act “Canadian Film or Video Production”): (223 YCB)
· producer must be Canadian

· Certain other key creative participants  have to be Can

· We have expenditure criteria: 75% of the expenditures need to be Canadian.

· Have to look carefully at definition for whether what matters is that things be done in Canada, or that individuals involved be Canadian.

· Notice that Canadian production is not 100% Canadian by definition: sure, producer has to be Canadian, but only 75% of expenditures have to be Canadian, and 6 pts have to be Canadian.

> Production Co has to be prescribed Taxable Canadian Co:

Have to Qualify as prescribed taxable Canadian Corporation (p.222):

a) a Can citizen as defined in citizenship Act

b) permanent resident within the meaning assigned by Immigration act (essentially someone who intends to become a citizen).

Recall that provision from Investment Canada  Act requiring that you be here only a  ltd time (1 yr) after qualifying for citizenship; that's not here in 1106 (1).

c) 3rd possibility is a corporation that is Canadian controlled, as determined for the purposes of sections 26 to 28 of the Investment Canada Act.

Re: Canadian Controlled Corporation

2: basically if (a) where one Canadian or two or  more members of a voting group who are Canadians own majority of the voting interests of an entity, it's Can controlled trolled.

2.1: where it qualifies as Can controlled entity by virtue of subsection (1) or (2), Minister may nevertheless determine that the entity is not a Can controlled entity..

where minister satisfied entity is controlled in fact by one or more Canadians.

Seagrams  acquired Canadian Universal.  Universal been, for a long time, through and through an American corporation.  Seagrams  had head office in Peel street. Controlled by Canadian citizens who lived in NY.  Prof got all excited b/c he thought he would find out if Universal would be considered a Canadian corporation.  Would US major get to be called a Canadian corpn b/c under 26 it's a Can controlled entity?
Subsection Minister invoked 2.1 & said “no” . Minister declared that he's not satisfied.  Thinks it's controlled in fact by Americans.

Universal could have tried to establish that the corp was in fact controlled by Canadians.  It's not just a matter of voting control: it was properly exercised voting control.  

Prof's perspective was that they should make that argument -- we should explore it.  Universal said: "are you out of your mind, we don't want to piss everyone off in Canada."  So they dropped it.  Prof thinks there was a good argument that it could be called a Canadian corpn.  Wouldn't it be in line for Can corp to take over a US corpn and run it in line with Can policy objectives?

> have to have met production cost requirement & 6 point requirement

Income Tax: Rule 3 – “Canadian Film or Video Production” (223 YCB)

3) … a film or video production, other than an excluded production, of a prescribed taxable Canadian Corporation and …is: 

a) treaty co-production or 

b) a film or video production [that has]

i) producer is Canadian at all times as per definition (p222): 

“producer”:

a) controls and is the central decision maker in respect of the production

b) directly responsible for the acquisition of the production story or screenplay and development, creative and financial control and exploitation 

c) identified in the production as being the producer

ii) not less then six points given by Minister of Canadian Heritage

iii) not less than 75% of the total (not including producer and key creative elements) of all costs for services provided in respect of producing the production {excluding legal fees, excluded costs} was payable to , and in respect of services provided by individuals who are , Canadians… AND

iv) not less than 75% of post-production expenses in Canada incurred wrt services  provided in Canada (note it doesn’t say by Canadians)

· Why is the wording  in (iii) & (iv) convoluted like that? You could be conceivably paying to a Canadian.

· But it's in respect of the services of a person who happens to be American. 

· For purposes of definition, payment has to be not only to a Canadian but in respect of services rendered to a Canadian.

· There's an exclusion: producer and key creative elements not included in your equation.  You've covered them already. So it's75% of the other expenditures 

· One of prof's clients considers the definition of Can Film or Video production to be the unofficial Co-production treaty btwn Can and US.

· Built into defn of Canadian production is possibility of spending 25% of costs on US expenditures and engaging as key creative elements 4/10 of the relevant points as non-Canadian (ie, American).

Can’t be an “excluded production” (“excluded production”, p 222 YCB)

· Whether or not it’s official treaty co-production if:
(i) It’s excluded if:

· it's not completed within 2 years after the end of the taxation year in which principal photography began, it's excluded

· If it’s not an official treaty co-production

(ii)It’s excluded if any of the following criteria not met:

· (ii)If Can production, for it not to be excluded,  corporation:

· A. has to own CR: either the production co. or a co related to it has to be exclusive © holder for last 25 years.

· B. has to be in control licensing & exploitation process 

· *If rights to the US are carved out at onset giving someone else control over commercial exploitation in USA, it’s excluded.

· It’s OK if producer initially has the rights, and licenses them out. 

· key: proprietary right has to commence with producer

· C. Can producer has to retain acceptable portion of revenues from non-Canadian markets

· retain revenues = over the long haul, Can producer must have what is sometimes referred to as a back end entitlement to revenues; he should, after the distribution advance is recouped, be entitled to a percentage of the ongoing revenues.

· Minister of heritage gets to say whether there has been an acceptable proportion retained.

· Whether it’s an official treaty co-production or not:
(iii)It’s excluded if any of the following criteria not met:

· Need to either have either:

· A) written agreement with a Canadian distributor or 

· B) a written agreement with a corporation that holds a broadcasting license issued by CRTC 

( A) or B) has to be Within 2 years of production being completed

· That is, you need a license issued by CRTC to have the film shown in Can within the 2 yr period that begins @ first time production has been completed and is commercially exploitable.

If no such agreement -- it's not a Canadian content production

NB: what does this have to do with culture!

· whether it’s an official treaty co-production or not:

(iv) It will be excluded production if 

· a distribution is made in Can w/i the 2 yr period by a person who is not a Canadian 
( Therefore, CANNOT have an agreement with another distributor to distribute in Can within the 2 year period.

eg: I have an agreement with CBC to show the film within 2 years on CBC. But, within the 2 yr period, I have arrangement with Tristar Video (not Can co) to distribute video within Canada and the US.  That will disqualify me.

Practical impact: distributor might reduce his/her guarantee if told that he or she can’t distribute in Canada

 In one case, the producer went to US distributor, said “you can't have Canada.” US distributor asked for a 30,000 reduction in the guarantee.

Producer must be Canadian (cf Producer Control Guidelines)

· This is fundamental to notion of Canadian Content production

· producer is supposed to be the central decision maker.

· “producer” (p.223)

· controls & is central decision maker in respect of the production

· is directly responsible for acquisition of production story or screenplay & development, creative & financial control & exploitation of the production

· is identified in production as being the producer of the production

Point System for purposes of S. 3 (need 6/10 points)

Rule 4 (p.224): “there shall be allotted in the case of a film or video production [if the individual is a Canadian:”

 
Is not animation:

· director: 



two points

· principal screenwriter:

two points

· lead performer/highest paid:
one point

· lead performer/2nd highest $:
one point

· art director:


one point

· director of photography:

one point

· music composer


one point

· picture editor


one point


IS animation

· director:



one point

· two lead voices


one point each

· design supervisor


one point

· camera operator (done in Cda)
one point

· music composer


one point

· picture editor


one point





Rule 5 –  definitions for Rule 4 (225 YCB)

“lead performer:”

 =  leading role in remuneration, billing and time on screen  


“principal screenwriter is not a Canadian unless:”

 each individual involved is Canadian or 

screenplay is based on a work authored by a Canadian AND work is published in Canada

Draft regulation 1106(1) (p. 222): defines Canadian for Tax Credit

a) Canadian citizen as defined by Citizenship act

b) Permanent resident as per Citizenship act (doesn’t have the 1 year time limits like Invst Act)

c) Corporation is Canadian controlled as per Investment Canada Act

[Canadian Film or Video Tax Credit Guidelines: CAVCO (122 YCB)

** this is essentially CAVCO’s summary of  1106’s point system -- 

 (in the guidelines, not the draft regulation):

Provides guidelines for allotting points

For non-animated productions : need @ least 6 pts
Director


2 points

Screenwriter


2 points

Lead performer

1 point

for whose services highest remuneration

Lead performer

1 point

(2nd highest)



Director of photography
1 point

Art director: 


 1 point

Music composer

 1 point

Picture editor


1 point

*The point for music composer allotted only if the music is original music composed for the film.  ]

CAVCO Producer Control Guidelines (129 YCB) *** most important aspect of CAVCO guidelines – not binding, but generally, have to do what CAVCO says.

** working from 1106 – draft regulation – CAVCO could argue that’s not binding**

*nb: for Treaty co-productions, will tell you to go to Telefilm.  But Telefilm has not addressed producer control as well. Can’t talk about producer control in the same way b/c Canadian doesn’t have to have ctrl. Dispenses with point system. Dispenses with the expense requirements. 

Everything else in their guidelines is just a summary of ITA. 

· the producer ctrl guidelines blow up the definition in 1106(1) and bring more detail to it:

· One would think defn would speak for itself, but no, it's not enough.

The producer shall be defined as follows:

· controls & is central decision maker

· involved in and ultimately responsible for
· acquisition and/or meaningful development of the story
· commission of the writing of the screenplay/series bible
· selection, hiring and firing of key artists & creative personnel
· preparation, revision and final approval of the budget;
· all overages [me: that’s what it says!]
· binding of the production company to talent and crew Ks
· arranging of production financing
· supervision of filming/taping and post-production
· final creative control (as per contract)
· production expenditures (as per contract)
· production bank accounts (sole and unfettered cheque signing authority)
· arranging of the commercial exploitation of the production
· Only those productions for which Canadians assume the preceding responsibilities recognized as Canadian film or video productions
· Line producer & production manager functions 
· are not sufficient in and of themselves to confer producer status
· Nevertheless, those who fill these functions, and those two whom they report, must be Canadian
( How do distributor’s approval rights affect Producer Control

Reasonable & customary approvals 

Reasonable & customary approvals required by other non-Canadian arm’s length financial participants such as distributors, broadcasters & financiers OK
· Distributor often has approval rights. At what point does this run afoul of normal commercial arrangements?

· Producer control guidelines not saying producers in Canada should not mk normal commercial arrangements.

· The producer has to be controlling these very important parameters of a production.

· recognizes that there may be bona fide commercial arrangements in which there are approval rights, as we saw in our distribution agreement. 

· But s/o else can't be able to overrule the producer in case of dispute: Can producer has to have final say.

· What about replacement procedure if s/o leaves?  What if distributor has final say on who is replacement?

· Well, these Producer ctrl Guidelines are just guidelines.  You would have to argue that this was a bona fide commercial arrangement & not a pre-emption of the producer's role.

Requirements & Indicators  -- these are CAVCO’s guidelines for when CAVCO will exercise its discretion (re: whether producer has control).

Read  the requirements and indicators w wide angle perspective.  They aren't statutory requirements. There is a context to them: this is about producer ctrl.

Requirements: (even though they are only guidelines)

1. 100% worldwide copyright owned/ controlled by Canadians for at least 25 yrs

2. Canadian distribution rights must be owned and controlled by Canadians for minimum of 25 years

3. Producer must control initial licensing of commercial exploitation

4. Producer must retain reasonable financial interest in the foreign exploitation

5. Producer must not be producer-for-hire non-Canadian or tied via K to an ineligible entity that restricts his authority and responsibilities

6. Producer must not be paid less than a foreign unrelated producer type positions

7. Producer can’t be party to agreement that allows non-Canadian entity right to cancel without significant penalty

8. Producer can’t be party to an agreement wherein the producer can be overruled by a non-Canadian entity

Indicators

Indicators: (for assessing true Canadian ownership and control of production)

1. evidence that 75% or more of total budget is financed by single non-Canadian entity

2. evidence that Canadian entity does not own or control distribution and exhibition rights

3. evidence that Canadian producer does not retain an effective share of net proceeds equivalent to at least 25% of the value world wide excluding Canada

4. evidence producer does not have @ least right of 1st negotiation for subsequent cycles of TV series, sequels & spin-offs

5. evidence that the producer does not participate in meaningful development of the story

6. evidence that foreign participants may exercise undue influence

7.evidence that a foreign co. is providing the completion guarantee with standard takeover rights.

exemption policy on p 131

· Notwithstanding the declarations at the beginning about who producer has to be and who can and cannot be involved, there are a number of things that can occur without production being offside. 

· Most of this has to do with giving credits.

· Historically, CAVCO would look at screen credits.  They had to recognize that the industry has the tendency to attribute  production to many: courtesy credit. CAVCO recognizes that.  Ultimately, it ought not interfere with the status if persons are entitled to these courtesy or vanity credits.

· They'd better not spend more than 25% of time on the set though.

SODEC: doesn’t have producer control guidelines

· agency responsible for certifying film as Que film (like Cavco in Can)

· definition of “qualified corporation” on page 228YCB:

· “means a corporation that, in the year, has an establishment in Quebec & carries on there a Quebec film or TV production business that is a qualified business… does not include

· a) corp controlled during preceding months by non-Que resident

· .. b) tax exempt corp

· definition of Quebec film production: has meaning assigned by regulations (page 229)

· 234: Regulation 130R2(1)(9): Qc film production for taxation year defined 

·  … means a motion picture film or video tape recognized as a Quebec film by the Societe de developpement des enterprises culturelles (SODEC)

REGLEMENT SUR LA RECONNAISSANCE D'UN FILM COMME FILM QUEBECOIS (USE FOR SODEC)  (153 YCB) (equivalent of Canadian Film or Video Production @ Fed level for Que, but tie into Que)

This is the regulation that SODEC uses.

This regulation was altered by a bulletin: bulletin 2000-4 -- on page 243 & 245.

They haven't amended the regulation in 2 years.

The criteria are very similar to the Federal criteria.

See same issue of residence, point systems.

ss 1, 1.1-1.4 have been removed.

· Go straight to SECTION II

· Film must be produced by s/o with a business that has establishment situated in Que in (#4, on page 154.)

· Notion of domicile has since been replaced with residence ([but have not amended the regulation yet – see informational bulletin @243 YCB].)

· Domicile: S.5: this is what determines whether the establishment is situated in Que. Essentially NOT:

· - if majority of members do not have their domicile in que for 2 yrs before film starts being filmed

-
 if corp is controlled over last 24 mos by s/o else

( Can reside somewhere else and have your domicile in Que.  No objective criteria for how much time you need to spend in Que.

( But to be resident, have to spend a certain amt of time in Que.

· 6. Producer Has to be resident in Que on December 31st in the year preceding the year in which application is made for the tax credit..

· 6.1: P has to be holder of broadcast license delivered under CRTC for distribution of film in Que.

Has to be in Quebec, specifically.

(  notice here it's distribution in Que, not Can

· need to get 6 points: .s.7: see point system same sort as Fed Tax credit pt scale – 

· Point is granted to person who has RESIDED IN QUEBEC for 24 mos.

· S.8.2 same issues as on federal level: 

· If function of screen writer is filled by several people without Quebec domicile 2 years before date filming starts, don’t get the points for screen writer unless

· One of them has resided in Qc for2 yrs before filming began

· or person who is Quebec person decided the screen play

· or person from Que receives the highest remuneration of the screen writers

Information Bulletin 2000-4  p243YCB

· Production can also qualify as a Quebec film if it gets 7 points – at least 5 from Que residents and a maximum of 2 merely from Can.  (244 YCB: Information Bulletin)

· This bulletin also clarifies that the Key issue is residence, not domicile

· They're enforcing this bulletin, not this regulation.

· Why did they ever use "domicile"? Because they wanted something like citizenship of Quebec

(back to page 155)

· 11. Need 5% of postproduction costs to be incurred with cos or individuals residing in Quebec. (see  this in the bulletin and in s.11 of the Regulations)

· 12. need at least 75% of costs (except costs of producer, people for whom you got points under s.7, post production costs ) to be given to persons resident in Qc 

(rez for corp = principal establishment in Qc)

· exceptions to point system: 

· s.13 : films <75mins

· films that are less than 75 minutes. For them, deciding notion kept as DOMICILE, not residence -- oversight. This is of no benefit b/c most films are greater than 75 mins.  

·  overriding rule for short productions: in that case you find that the rules found through 7-12 are replaced by 75% expenditure to people domiciled in Qc. Not subject to the point system.

· S.14 : co-productions

· 75% of the costs have been made in Quebec.

· But Que has no official agreement of co-production. This is particularly surprising wrt Ontario, with whom Que often has co-productions.  

( This material is very legally unsatisfying: largely determined by administrative interpretation.

Can't say as a matter of law this is the rule.  There are bulletins saying that they will enforce different rules.

7. Canadian Television Fund: 

Fund administered & established as a govt industry initiative.

CB is incorrect – got new guidelines

· Canadian TV fund is much more interested in financing things it believes are uniquely and truly Canadian than it is in economic goals (unlike tax credit) 

1.2: Spirit and Intent: the spirit and intent is to support productions reflecting the lives of Canadians.  

· Equity investment program (EIP): provides money to invest in the film

· License fee program (LFP): essentially a matching program for any production that receives a broadcast license fee.

· It's a private not for profit fund, administers dept of ...Canadian cable industry: percentage of profits has to go to it.

1.3 Essential requirements:

· 4 essential elements to be eligible:

1. The project speaks to Canadians about, and reflects, Canadian themes and subject matter

2. 10/10 points, as determined by CTF using the CAVCO (Canadian Audio-Visual Certification Office) 

However, there are allowable exceptions:

- 1 pt can go to non-Canadian who is recognizable to Canadians; can't be the protagonist though (must be bad guy!)

3. Underlying Rights owned, and significantly and meaningfully developed by Canadians. 

project can't be based on foreign productions or scripts; project is shot primarily in Canada

- 

To be eligible for LFP or EIP, have to be Canadian citizen.

4.2 Additional Eligibility Requirements

· the project needs a Canadian broadcast license

· Project must be under Canadian ownership & control (4.2.1)

· Not more than 49% of broadcasting costs financing provided by single non-Canadian.

· The situation where prof had with 90% financing coming from US would be disqualified under this -- for CanadianTV fund.

· cf: Fed rule was not more than 25%;

· Producer has control of final approval etc: (ie, creative control has to be by Canadian).

· Production company has to own all rights to distribute in Can and abroad (Canadian must have control over distribution)

· Rule: to determine if under Canadian ownership and control: look to see if producer has ctrl over financing, exploitation, final approval of budget etc.  This can be subject to standard approval rights by arm's length distributor. Make sure that the chain of title is OK (they have to own copyright – otherwise, they can’t produce & distribute it)

Chain of title: looking to see that they have rights to produce and distribute it.

1. equity investment program.

This is an investment of equity in the film, rather than a grant.  Gets a production of ownership of copyright and entitles them to any profits

4.2.3.: EIP Distribution and Exploitation Considerations

· A distribution or int'l sales co intending to distribute the product must have commitment to distributing Canadian films.

· Distribution rights for Canada have to be held by a Canadian company

· Looking at certain elements of the criteria of business to see if company has sufficient assets, experience in the industry etc: trying to mk sure that the actual film is going to be distributed.

· Int'l film rights have to be given to a Canadian film company. Even for international sales, the co providing the sales has to be a Canadian company.

There are some new issues in the new regulation:

s.4.2.3.1: Safeguards

· The safeguards apply to cos that have been previously excluded -- as he said, broadcasters used to be excluded from CTV.  

· The safeguards:

· negotiation process for distribution and exploitation rights:

· distribution rights negotiated separately from broadcasting & licensing: essentially, looking for arm's length 

· 2 weeks’ delay after the producer and broadcaster have negotiated a license fee commitment and before the broadcaster-affiliate distributor & producer commence negotiation for a distribution commitment

· Purpose of delay: trying to give chance for producer to solicit from other distributors.

2. License Fee Program

· Looks to see if a certain threshold of money has been met and will top up the rest.

· Broadcaster pays a license fee for use of the production on TV

· This is more of a grant to equal the license fee producer has received from a licensed broadcaster.

· Project needs license from Canadian broadcaster to broadcast the film in Canada.

· Any broadcaster  …must commit to showing the film in primetime within 18 mos of completion and delivery of the program.

· broadcaster can't have equity in the program: 

· The license fee the broadcaster pays can’t contribute to meeting threshold requirements  if it includes facilities, goods or services, equity etc. – it hast o e a genuine cash license fee.

· Essentially, making sure license fee is JUST for licensing television.

· It’s OK if the broadcaster can recoup its costs, but he has to provide for that in a separate K.  

· LICENSE FEE CANNOT CONFER RIGHT TO PROFITS. 

· If broadcaster wants right to profit, he has to HAS TO BE A PURCHASE OR OTHER K.

s.6.2: general rules for license fee program: calculating top-up 

LFP’s base top-up is 13% of total production budget, subject to the following project caps:

[image: image1.wmf]
If small producer, can get a little more money (up to 13%)

 6.3 Equity Investment Program

EIP may provide equity of up to 49% of total production costs of eligible production. 

For int’l treaty co-productions: base that on the lesser of the Canadian portion of production’s budget and Canadian portion of the final costs.

EIP investment is capped as follows:

[image: image2.wmf]
.

- can get participation up to 49% of official costs

- can get 3.5 M dollars for 1 hr series in French
- 3 M 1 hr series in English etc.

Thresholds are a little higher than for the investment fee.

s. 7 . Project Assessment

Talks about project assessment

· do you have license fees over the threshold

· tells you to look at a guide for ranking, but  that doesn't exist

·  most important: Canadian elements.  How do you know if you have those?  There used to be something published, but they revoked that.  It's a mysterious boardroom that decides it.

s.7.2: you have an Evaluation Grid: this is the grid that the CTF uses as a tool to evaluate projects

[image: image3.wmf]
They tell you your points, but they can still tell you that you're Canadian enough.  You're supposed to get access to fund if you get 130 pts, but...

(more likely to get approval if you have women, etc.)

7.2.3: Creative

This section  describes broad categories of style, originality, inventiveness and creativity. Quite general; decision making power left with a few people.

· There are diff envelopes
·  Aboriginal

· children's

· documentary

· drama

· variety of performing artists

· [minifilm coming?]

Licence Fee Thresholds (C.  Drama Programming Module of CTF Guidelines)


[image: image4.wmf]
 If production budget < 750,00$/hr -- 20% of budget

If budget is $750,000 per hr or more -- get $150,000 per hour.

- Giving more to large budget. Max you can get is 5M, 115,000 dollars

E. Levels of CTF Participation

[image: image5.wmf] 

F. Project assessment.

Visibly Canadian elements.

[image: image6.wmf]
> plus, you get extra points awarded for licence fees above the minimum threshold
Canadian Programming Rules: Public Notice CRTC  2000-42 (135 YCB)
· These rules apply to broadcasters.  

· They came out in March 17,2000

· They are the result of hours of weeks and meetings on what is a Canadian Program. This is a very difficult issue, and the rules haven't changed much.

Appendix1 to Public Notice (137 YCB)

These are the guidelines that show whether you are Canadian Program or not.

(NB: Each broadcaster has to show a certain amount of programming: Fact Sheet, p.117YCB

· For TV: 60% overall yearly content; 50% from 5pm to midnight. CBC, being national broadcaster, must ensure that at least 60% of its schedule consists of Can productions.

· For dramas shown between 7pm-11pm, broadcasters can claim 150% time credit. 

…. Back to public notice…on 137)

Certification by Cavco:

· If Cavco approved or Telefilm Canada approved = Commission will recognize or as Canadian program.

Criteria: certification for Canadian Programs 

I. Basic definition of a Canadian Program

The CRTC will certify a Canadian program that meets A,B,C:

A. Producer is Canadian: 

must control and be central decision maker of a production from beginning to end.

*NOTE: CRTC will not adopt CAVCO’s exemption for the writer credit

B. The Point system: (p 138)

Director: 2 pts

Screenwriter: 2 pts

Lead Performer (or 1st voice): 1 point

Second lead performer (2nd voice)1 point

Production Designer – 1 point

Director of Photography – 1 point

Music composer – 1 point

Picture Editor –1 point

At least one of director or screenwriter, and at least one of the two lead performers, must be Canadian.

To determine who are lead performers: look at billing, screen time and remuneration. If non-drama, 2nd lead must have @ least 50% of on-screen time & 50% remuneration of 1st lead, plus appropriate billing.

CRTC has discretion to approve production as a Canadian program if a) director & writer are non-Canadian; b)both lead performers are non-Canadians as long as Canadians fill all other key creative functions.

C. Expenditures:

Services costs: represent the total cost of production minus costs listed (remuneration for producers…key creative personnel eligible for points…) have to be at least 75% paid to Canadians

Post-Production/lab costs: @ least 75% to be paid for services provided in Canada by Canadians or Canadian companies

These Expenditure issues: same as with CAVCO

II. Series (page 139)

Principal photography must etc -- defines what a television series is.

Some individual episodes might not meet the 6pt requirement -- so they say that at least 60% have to meet or exceed this requirement etc. (page 39)

150% dramatic program credit d.n. apply if the averaging rule (60%) is applied.  Recall that normally, if you show Canadian programs during primetime, you can go above your certification credits -- can get your 60% without showing 60%. But for a program where you’ve used the above rule, you can’t use your 150% rule.

VII Co-ventures

You can get recognition as Canadian program if not meeting ctrl criteria and point system if you have an equal amt of decision making power &  profits  with the American entity (yet another way global seems to be able to show so many seemingly American programs). Looking for decision making responsibility.

8. International and Inter-Provincial   co-Productions

History

· Subsidies for home-grown film & TV programs  exist in all countries except in the US, which has the most successful and vibrant film industry, w exception of India, perhaps.

· 25-30 yrs ago, countries realized that it would be beneficial to have collaborative projects btwn countries: co-production treaties.

· E.G.: Can & France entered into a co-production treaty: it says that if a Can producer & Fr producer enter into an agreement to mk a film or TV production, and all elements come from either France & Canada = co-production btwn France & Canada, entitled to national treatment in both countries. 

· Use of co-productions has increased enormously in recent years.

In 1995, there were 35 official co-productions. In 2000, over 100.  

They're becoming an increasingly attractive/popular way for producers to mk their films.

Why?

$$$

· Co production is increasingly popular because films are getting more expensive and the revenue sources for them are becoming increasingly fragmented.

# of people watching programs has not increased at same rate as amt of programming available has.

Corollary: films released 20 years ago can still have value today.  Re-released on DVD, video, satellite.

Principle behind co-production treaty financial imperative and cultural imperative.

Promote indigenous film production. 

[NB: foreign producers, like US,  benefit from our foreign dollar, and they can still get the services tax credit, because that is independent of Canadian content.  NB: this shows the govt is seeing it as a purely industrial issue, not a cultural one; it undermines the content, says prof; it has made the Canadian audiovisual certification office even more aggressive about content rules: they tell people 'look, don't tell us you need this content bonus; you can get the services bonus'.  Some producers say it's undermining their ability to put together commercially viable projects with Canadian content.]

Lecturer thinks co-productions will only increase in Mtl.

US is largest market for audio-visual productions. Canadians understand the US.  Canada is a natural bridge for European and other foreign producers to come into the US market.

MTL should be  even more attractive as gateway because of its bilingual, bicultural characteristics, especially to European film-makers.

Benefits Available to Treaty Co-Productions

· Treaty Co-Productions are Eligible for Telefilm investment & tax credits... although on a proportional basis, tax credits to Can producer are 60% of what s/he would have been entitled to if it were just a Canadian production.

· Canadian broadcasters can count a treaty co-production towards their Canadian content.

· Can has 54-55 treaties with various countries around the world: basically, with every country that is in the film business except that: NOBODY including Can has co-production treaty with the US.

· Prof: Recall that Canadian content film definition is the unofficial Can-US treaty.  Allows 40%  'other'  content [basically US content]  etc. 

In Fr-Can co-production:

· all creative & technical personnel must be French, subject to one exception.  That's almost always a named US star.  

· Since France part of EU, you can involve ANYBODY who is part of the EU.

International Co-Productions (Official Co-Productions Hand-Out – From Telefilm Canada)

Division of investment, input etc.

· Minimum Investment: each co- producer  must provide between 15-30% minimum financial participation. It depends on the treaty (see p.18 hand-out).

EXCEPTIONS  

· Can-French production with a budget of 3.5M+:[ hand out says it just has to be 10%]

· Twin Productions:    Twin productions are two separate, but very similar productions. 

· Eg: Canadian producer will have made a film and the French producer wants to mk a film, so one will say to the other "why don't we twin the productions." Each film has been made 100% in its relevant country, but you can have them twinned so that they're treated as co-productions.  Have to be similar in kind & budget (p.20).

· The twin projects are covered under co-production treaty and will be eligible for more than the Can subsidies etc. 

· NB: lecturer has seen only one twin co- production like this.

· Lab services, completion services have to be provided by nationals of one of the countries.

· Division of the services btwn the co-producers should broadly follow their financial contributions. If minority co-producer puts up only 20% of the budget, he should provide 20% of the work/services.

· There is always a majority and minority co-producer.  Lecturer has never seen a 50/50 split. 

· Always provisions for consultation between them, but the majority co-producer, subject to terms of co-production treaty, usually has final say.

· The new telefilm guidelines, on their face, appear to mandate Canadian producers to participate in a share of the revenues in France (page 18, 4f); however, the guidelines also say the revenues from Canada have to belong 100%  to Can co-producers (??can’t find in text) . French co-producers probably won't agree to that. That runs counter to 30 years of practice. Prof is unsure whether this was a mistake.

Division of Profits

· You are a producer. You enter into a treaty co production. What is your share? It’s the receipts from your country, usually, plus your share of worldwide revenues.

·  E.g. (Can-Fr) : the receipts/revenues from Canada belong to the Canadian producer. Same situation in France: Fr co-producer entitled to the revenues from France.

· They will typically share revenues from the rest of the world.

Only market big enough generally in and of itself to generate a profit is India.

“worldwide income”

· The treaty does not tell you, however, whether a co-producer's profits from his/her country get deducted from "worldwide income", or whether s/he simply gets his/ her due chunk from worldwide revenues.

· Sometimes the co-production agreement requires each party to account to the other for profits and to have his/her income subtracted from the world wide income calculation.

· How the sharing/accounting usually works: 

· normally a co-production agreement would give you your proportionate share until you recover your costs.

· Then, there should be a corridor during which the co-producer who has not recovered gets all the profits until he recovers his costs.

· THEN you get into proportionate profit-sharing.

NB: it is possible to get 3-way co-productions.

[nb: think back to discussions about financing and completion guarantees, and how that would be affected by the fact that we have split revenue sources, split income etc -- there may well have to be interparty agreements that would involve a larger # of parties than you would think is manageable in a financing situation]

“revenue” – tax credits? 

· how do you treat the tax credits etc: are they to be treated as “revenue”?  

· if co-production agreement says can co-producer is entitled to all Can revenues but must account to the French producer, that wouldn't normally include the tax credits. If Fr co-producer is smart, s/he will say to Can producer that s/he should account for those revenues.

How to get treaty co-production status

· Have to file an application with Telefilm.: co-production agreement, budget…

· They will give you a provisional approval: provided the film is in line with the materials submitted, then it will qualify as a co-production. If the film does not so qualify, all of the projections will be out the window.

· Have to Qualify for Treaty Co-Production status in both locations. If you don't qualify on both sides, you just plain don't qualify.

There is now a move toward interprovincial co-productions.

Things to worry about when dealing with a co-production:

· Generally: never assume situation is similar to Canada's in other countries.

· dealing across borders is much more complicated. Some things are normal course of business in France that are not here.  In France, working day is significantly shorter than it is in Canada.

· The type of film [ie, negative]  that is going to be used is an issue too.

· It is also very important to ask questions about exploitation rights and guild agreements.
· The various guilds (in Can, it's ACTRA; in Quebec, Union des Artistes) may require residual payments to be made to actors who are in films abroad. 

· In Que, big problem with the Union des Artists: requires a huge residual payment after film has had 2 showings on TV or been in distribution for 5 years: payment due to all members of union des artistes who were involved  -- it's a flat sum that makes it absolutely uneconomical for most Que films to be re-shown in the second cycle.

· French directors have copyright – but guarantor wants to be able to dispose of director if necessary to complete!.

Treaty Between Can & France (253 YCB)

· ARTICLE I(2): very clear statement that cinematographic co-productions are entitled to all benefits: this is what is known as "national treatment"

· “Cinematographic co-productions qualified under the present Agreement… entitled to the benefits … which are in force or from those which may be decreed in each country.

· p 254 III(3) : demonstrates practice of permitting non-qualified performers. Normally just allow one . 

· Should the Cinematographic production so require, the participation of performers other than those provided for in para 1 may be permitted, subject to the agreement between the competent authorities of both countries.

· Article IV (1); (2): 

· (1) requires respective contributions to be 20-80%

· (2) requires minority co-producer to make an effective technical and creative contribution.

· Helps prevent artificial co-productions. Helps prevent "renting one's passport."

· V(1) (I think that's wrong) Indicates that it is possible to have tri-partite co-production:  

· “The King parties look favorably upon the cinematographic co-production meeting international stds by Canada, France & Countries to which either of the said parties is bound by co-production agreements. 

· VIII(1): need an English version and another in French.

· Article XI: 

· put in there to avoid any censorship issues. Co-production authorities are concerned only with the financial contribution, not content.

· “Approval… by the competent authorities of both countries is in no way binding upon them in respect of the granting of permission to show the work thus produced. 

· Rule of Procedure 7 (of the agreement). on page 257 YCB.

· The K between the parties will include: 

· 7. respective shares of the co-producers in any over or underexpenditure…

· Annex refers to twinning. (265 YCB )

The Form of the Co-Production Agreement (277 YCB)

· This is a form of co-production agreement that was put together in contemplation for a theatrical co-production film.

· This one was controlled by "the second group" (see that in article 2) ; there was an 80/20% split

· 5c): innocuous looking paragraph, but very important.  

· 5 deals with Budget and financing; 

· 5(c) states:” the cash flow… is to be established by mutual agreement between the two “GROUPS”; however, in the event of disagreement, the SECOND GROUP will finalize the cash-flow schedule”

· IT is VERY important that you never start spending a lot of money before your financing is set.

Don't want to put 1M into a production that isn't financed!  Try very, very hard to impress upon clients that they should never put up ANY money until financing is set. It's an area  where you can provide important legal and moral support to your client.

· Article 7: addresses exclusive rights in own territories.

· This clause doesn't include an obligation to account :(. So if revenues from France go through the roof, the French producer will keep them with no obligation to account to the Canadian.): “all revenues … from said “First Territories” are the exclusive property of the FIRST GROUP.


· The second group controls distribution in the “Second territories”:… basically, the rest of the world. 

· Article 8: provides that the second group will be entitled to itself retain “off-the-top” a ten percent fee based on sums received from 3d party distributors

 = a hell of a deal for SECOND GROUP: not only do they control all of the distribution in the rest of the world, and not only is it able to engage distributors, licensees etc -- the second group is also about to take 10% off the top!  Nowhere here does it say second group can't hire its own affiliates or companies to distribute the film.

If you are drafting:

- might require distributors to be arm's length

- require that distributors' percentage be limited

- reduce ability to scrape 10% off the top.

9. Sample Financing structure

(April 4)

(Class based on Hand-Out April 4/02: Financial Structure – TV Series):

This is a useful exercise: shows how all the financing structures work together

Treaty Co-Production , TV Series

· 80% funded by Canadian.

· 20% by UK

In Canada, you get:

Provincial Tax Credit [33% x45%*x Budget]

Canadian Television Fund – LFP

Canadian Television Fund – EIP

Federal Tax Credit (Budget –PTC-EIP-Deferments)

Broadcaster License Fees [on delivery]

Canadian Distributor Advance – Video [on delivery]

Gap Insurance/ Deficit Financing (FIDEC) [2 years after delivery]

* will be 50% once new amendments in force

The formula for the provincial tax credit uses the old tax credit formula – 

anyway, the amendment has not yet happened (to chg the 45% number to 50%); the dept has merely announced that it will be 50%.

(budget is the ten million)

LFP: License fee program - it's a license fee you don't have to repay

Equity investment program is a maximum of 185$/hr (EIP)

Deferments: producer and director defer their salaries until cash flow comes in

Federal Tax credit 12% times the calculation (Budget minus provincial tax credit  -equity investment, deferments)

The amt you come up with for the federal tax credit is quite low relative to provincial tax credit, even though both have same policy goals. 

Total of the two of them is 20% of the Canadian side.

Broadcaster license fees (amts paid in order to show the series) – The sample fee (1M) is a pretty high fee and would likely include a lot: regular TV, pay TV, special channels

Canadian Distributor Advance -- Video [on delivery]: thinking they're going to have a marketing video

After that, you have a shortfall of $972,000 -- this is covered by a gap insurance/deficit financing --interim financing resource. 

Note that this money is not all there when they commence filming; the bank ends up financing this. Bank lends against those sums knowing that they're coming at a later date.

UK -- 20%

UK Broadcaster License Fees [on delivery]

Deferment (Producer)

Foreign Pre-Sales [on delivery]

Gap Insurance/Deficit Financing [two years after delivery]

In the cost of 12 M 500, there will have to be an assumption for interest charges.  

Relatively little of the money is available during production; bank has to advance money against these things

You have to take into account the money that will be coming in later and do careful calculating with the interest included in the costs. Need enough eventually to cover principal and interests.

Although we've seen how bank would go about taking security, you'll note that this is an official co-production, which has certain consequences.

Jurisdictional  Issue re: ownership of assets of a co-production:

· Two different jurisdictions where you'd have assets; you'd have to take security in each jurisdiction.

· You have undivided co-owners; they will own the film on an 80%-20%

· you have to take account to who is entitled to what

· Where UK entitled to exclusive revenue to from its territories, it doesn't have to worry about Canadian side in dealing with revenue streams etc.

· But when you have a split revenue stream (with the fee coming in from two sources -- if you're going to be using that stream for two sources, you have to think about that).

· This is a slight twist on the financing scenario b/c you have two undivided co-owners.

Problem: ( Co-owners of copyright and other sources of revenue.

Solution: The easiest way to deal with this if you're a banker is to drag in the UK co-producer to mk sure that both co-producers participate in financing on Canadian side.

UK co-producer might not like that but, oh , this would be a subject of negotiation.  Not an easy problem to solve.

The Bank

· Banks are not venture capitalists. See films as low risk. 

· Minimize their risks through a completion guarantor

1. to advance funds in excess of the budget costs for the purpose of completing delivery of the film

2. complete a film if producer not able to do it by a certain date

3. reimburse the financier if the terms of the completion not fulfilled

· The completion guarantor, though willing to expose itself to greater risk than the bank, does not write a blank cheque

· The completion guarantor’s rights are contingent on the strike price.

· Strike price = ( budgeted amount minus your deferrals.) 

· It's very important for bank to mk sure that the strike price is met.  

· completion guarantor can't be forced to deliver until all the financiers have paid the money

Problem: Bank wants to be sure completion guarantor’s finances are covered: 

Solution: Completion guarantors get themselves re-insured -loss payee endorsements.  This is a bond between the insurance company & the bank -- the insurance company will agree to pay the bank directly.

eg of loss-payee endorsement 122 Vol 2 of CB

· Excellent Advice for Clients: NEVER advance money unless everything is there. 

· If you are a financier, make sure the other financiers pay as well.

· If you're a distributor, tell them if you'll advance money before delivery, you're a financier, and you'd better make sure the other financers will pay too.  If you don't pay until delivery, it's up to the bank to make sure all receivables come in and the film will be completed and delivered.

The Completion Guarantor

· Use a Completion Guarantor if there’s a risk of budget overruns etc:

· E.g., production shooting near Que city middle of winter, but because of unseasonably bad weather, they are unable to shoot for 5 days.  Those 5 days will almost certainly result in budget overruns.

· Completion guarantor does a significant amount of due diligence and looks at budget, screen play, materials -- wants to mk sure film can be produced for amts & in time contemplated by producer.  Won't bond the film unless producer's budget is realistic.

· strike price. 

· Use it [if you are completion guarantor] when you have financiers and you want to mk sure that your strike price is met

· Intercreditor/interlender agreement – brings all the parties together on the same page 

· Want to mk sure they will advance their funds so that the strike price will be met

· Completion guarantor will charge a significant fee 

· Completion guarantor will sign a completion guarantee in favor of the lender institution.

· After the film is delivered, bank relies on Distributors' payments.  Need to mk sure that the distributors are able to mk payments.

· Interparty agreement: is crucial. Bank looks at it very simply -- the completion guarantor bears the risk until delivery of the film.

· You need an agreement that ties everything together : that's the interparty agreement.  It's a lengthy document. Says what producer has to do for the distributor. If there's a default, the distributor could have a defence to payment. Key condition remaining is delivery: that is what the distributor is requiring. They're not going to waive that requirement.

· Condition precedent: is delivery of certain materials by a certain date.

Howard will talk about a couple of principle elements of the agreement:

· Distributor will waive for the bank only but not the producer conditions precedent that exist

· If approval rights, they say they either have those or waive them as far as the bank is concerned

· They will decide what are the delivery materials.

· There's typically a section dealing with approval and replacement rights.

· There may be an agreement re: the director.  Completion guarantor doesn't want to be at mercy of distributor; distributor will probably want a particular director. 

· Parties often put in a mechanism where there's a consultation or veto right or a time-limited negotiation period.

priority of security interests

· Many times distributor will require that it also receive security over the distribution rights which are being licensed to it. 

· The parties will discuss, almost like in an inter-lender situation, how each of them can exercise their rights (eg: you, distributor, have priority over me bank, but only after you pay your advance; before that, I have priority).

Procedure for delivery.

· The distributor gets to decide if delivery has been fulfilled.

·  But many times, that’s problematic for the bonder. Imagine distributor is unhappy.  It could say it’s not accepting delivery; it doesn’t have to pay.

· Interparty agreement needs to include a mechanism for the delivery procedure.

· Frequently, an independent 3d party, like a laboratory, will do a quality control check and do a report.  Only basis for distributor to reject a film should be technical deficiencies.

Arbitration Procedure

· Usually, the last part of the agreement is an arbitration procedure. In this industry, timing is v. important. 

· Even if you have an arbitration procedure in place, you have to make sure for the bank that there won’t be complications – eg, claim that delivery incomplete according to foreign laws.

· If there’s a dispute, guarantor is the one at risk. They monitor it; they ensure that the procedure is followed, especially in a co-production. It’s their problem if delivery is not satisfactory.

Gap Financing/Deficit Financing

· Involves the proceeds of a sale or exploitation revenues from territories other than those that have been sold in advance.  Very attractive to producer who has to sell the film, but does not yet have a product…

· Early in 1990s, and throughout the decade, banks were reluctant to do this on their own.  

· TVC insurance : Time variable contingency insurance.  Insurer said “I will pay the bank back if the gross proceeds of a certain number have not been received by a certain date” (typically, 24 mos after delivery)

· Because this is very risky, premiums are extremely high – typically 10-15% of amt being financed and sometimes more.

· Parties involved: insurer, broker, risk manager

· Risk manager is most similar to completion guarantor – supposed to have v. good knowledge of the industry and be able to advise insurer and broker, be their agent and monitor the production and sales process.

· The insurer – risk only comes into effect once there has been delivery.

Before delivery: completion guarantor at risk

After delivery: distributors or gap insurer at risk

· Problem with TVC insurance: insurers weren’t paying when claims were made.   

· Eg, there was a case where an insurer who had paid a bank sued the bank for the money back.

In the US: the Phoenix  case.  

Anticipated sales of films less than amt anticipated. That matter is still before the courts.  Preliminary judgment in the UK: court said that the insurer will not be obliged to pay if the financier (Chase Manhattan) or insurance broker  because the insured misrepresented or failed to disclose any material facts.

Prof: Insurance Ks vs. other Ks: different rules. If you’re not dealing with insurance K, you can make it cut and dry.  But with insurance, if there’s something underneath that justifies insurer saying that beneficiary misrepresented the situation, that becomes a problem.

> Result:   This insurance product is no longer on the market.

Fortunately: in Que, we have there’s a partnership called (FIDEC) whose partners include group TVA, National Bank of Canada, Fonds de Solidarite – they have a mandate to support cultural industry of Que.  One thing they offer is a guarantee of the gap.  It’s a relatively simple/short document. So far, they have satisfied their obligations, but once again very expensive – 15%.

10. Freedom of  Expression

032602, 032802 

Limitations on Freedom of Expression

Defamation

· EG: film about how RCMP managed to botch up investigation of mass murder rapist, Clifford Olsen.  

The movie was based on book written by senior officer of RCMP of BC -- highly critical of investigation whereby RCMP managed to release the guy after arresting him twice.  The book was v. critical about how a few R.C.M.P. officers had behaved themselves during these events.  Those officers were named in the book. When the film was announced, there was a big uproar in BC and AB.  They immediately received a lawyers' letter from the two policemen threatening to sue for defamation etc. if the film was produced.  They had a lot of back-up evidence -- from senior RCMP fellow.

· Errors & Omissions insurance: covers suits by people who feel their rights to privacy etc have been violated. 

· Run  by insurance companies. 

· Insurance companies happy to take your insurance premiums, but want to reduce their risks as much as possible. 

· Notwithstanding the evidence that the RCMP in the Olsen case did in fact mess up the investigation and was responsible for release of Olsen,  E&O insurers wanted to know why they should take on the risk when they could walk away and not give insurance.  So the film makers had to sit down with insurance lawyer and mk substantive changes and at great expense to themselves go through all allegations in their film &  show the proof they had.

· They had to restrict their ability to criticize these policemen for economic reasons -- -to ensure they could finance their film.

"libel chill" 

· exists in our society today: eg of journalist whose career was shattered after she congratulated the Reichmann family for helping Jews in the war -- they sued her because there was some suggestion of dubious money dealings.

What Kinds of Expression are Limited?

John Milton:

	great defender of freedom of expression in 16th century when British govt wanted to impose licensing on publishers to prevent them from writing stuff govt did not want written.

Milton called censorship the "massacre of the potentially immortal"


Vol II, p.129: Entertainment and the First Amendment
	In Mutual Film, the Court held that the constitutional guarantee to free speech did not apply to the movie business b/c it was a money-making venture, pure and simple, and capable of evil b/c of movies' attractiveness and manner of exhibition.


Vol II, p.129: Joseph Burstyn, Inc. v. Wilson (1952)
	Facts

The Roberto Rossellini film entitled "The Miracle" and starring Anna Magnani was declared sacrilegious and banned in NY.

Issue

Are motion pictures w/in the ambit of protection which the First and Fourteenth Amendments secure to free speech and free press?

Holding

· "It cannot be doubted that motion pictures are a significant medium for the communication of ideas.  They may affect public attitudes and behavior in a number of ways, ranging from direct espousal of a political or social doctrine to the subtle shaping of thought which characterizes all artistic expression." (p.130)

· "[E]xpression by means of motion pictures is included within the free speech and free press guarantee of the First and Fourteenth Amendments." (p.131)

· Under the 1st and 14th Amendments a state may not ban a film on the basis of a censor's conclusion that it is "sacrilegious." 




US Supreme Court Case: Miller v. State  of  California: 

	re: tropic of Cancer written by Miller.  It had been banned by many states in US as having been pornographic.  This case established the test used in the US:

p. 133 of case book

1) would the average person applying contemporary community standard find that the work appeals to the prurient interest?
2) Measured by contemporary community standards does the work depict sexual contact against state law

3) Does the work taken as a whole lack serious artistic political or scientific values?

Found that Tropic of Cancer was an artistic work, though its focus was on how one individual man spent his life going from the beds of one woman to another.


Vol II, p.133: Skywalker Records, Inc. v. Navarro (1990).

	Class: 

Re: song with rough dialogue in it.  The song was encouraging young men to be as vile as they wanted to be vis a vis women -- to rape them, to even kill them.

Argument that it was an artist's right to express themselves freely.

One of the elements that didn't actually get addressed but was implicit in the song was whether it not only depicted but also encouraged violence.

This case illustrates processes to be applied in US law:

Under test #1, apply contemporary community standards and determine whether it appeals to the prurient interests.

Would contemporary community stds be same for nudist colony as for members of Mormon church?

Whose standards are to apply in a state where both communities exist?

Who is the community and what are their standards?

Nicole:

Vol II, p.133: Skywalker Records, Inc. v. Navarro (1990)

[This is the 2 Live Crew dirty lyrics case.]

Facts

· Florida has enacted a statutory scheme outlawing obscenity.

· 2 Live Crew has "explicit lyrics" warning labels on its tapes.

Issue

· "Justice Oliver Wendell Holmes, Jr. observed in Schenck v. United States …(1919), that the First Amendment is not absolute and does not permit one to yell "Fire" in a crowded theater.  Today, this court decides whether the First Amendment absolutely permits one to yell another "F" word anywhere in the community when combined with graphic sexual descriptions." (p.133)

Discussion

· The controlling test set out in Miller v. California (1973) says that to be obscene, you need proof of all 3 factors: (1) the average person, applying contemporary community standards, would find that the work, taken as a whole, appeals to the prurient interest; (2) measured by contemporary community standards, the work depicts or describes, in a patently offensive way, sexual conduct specifically described by the applicable state law; and (3) the work, taken as a whole, lacks serious literary, artistic, political or scientific value.

· The Court finds as a matter of fact that As Nasty As They Wanna Be does appeal to the prurient (offensive) interest.  "The evident goal of this particular recording is to reproduce the sexual act through musical lyrics.  It is an appeal directed to "dirty" thoughts and the loins, not to the intellect and the mind." (p.134)

· The dirty version of the album has sold way more copies than the clean version.

· The Court also finds that the second element of the Miller test is satisfied: the Nasty recording is, as a matter of fact, patently offensive when measured by contemporary community standards.

· It also passes the 3rd branch of the Miller test b/c it lacks artistic value: "2 Live Crew has 'borrowed' components called 'riffs' from other artists.  Taking the work in its entirety, the several riffs do not lift Nasty to the level of a serious artistic work.  Once the riffs are removed, all that remains is the rhythm and the explicit sexual lyrics which are utterly without any redeeming social value." (p.136)

Holding

Nasty is obscene under both the First Amendment and Florida criminal law.


The test in Canada:  

· Has not evolved to same degree – only had a Charter of rights since 1984 – case law in US goes back to early 19th century.  Relatively few people who had desire and $$ to take up the cases;

· Standard in Canada – R v. Butler – involved activities of x rated video store where the Supreme Court analyzed Charter and found:

1) under section 2 (b) of the Charter – any expression is protected expression;

2) however section 1 of the Charter establishes limitations on freedom of expression as prescribed  by law;  prerequisite to have a law establishing what those standards be;  so permissible under free and democratic society;

3) standard established was:

two kinds of expression which would be harmful:

i) explicit portrayals of sex with expressions of violence

ii) non-violent portrayal of degrading human beings (women) in sex act

Canadian standard does not go into locality issues that seem to be applicable in the US where there had to be state law and district standards – so in Canada there is an implication that the standard is that of the criminal code and is a national standard;

Standard is R. v. Butler:
	concerned the activities of X-rated store in BC.

SC, in analyzing the Charter made a number of interesting pts

under 2b of the charter, any kind of expression by definition is protected expression.  

You can't distinguish btwn kinds of expression and say some not protected by Charter.

· S.1 imposes limitations "prescribed by law."  

· Section 1 says law is able to restrict expression to the extent that it is permissible under a free and democratic society.

What kinds of expression should be limited in a Free & democratic society.

Std est'd by Butler is as follows:

Effectively, there are 2 kinds of expression which would be considered harmful to society
1. explicit portrayals of sex with violence

2. non--violent portrayal sex portrayed in a degrading or defacing manner [of women, but arguably, the issue of homosexual sexual portrayal would have to be considered in a diff case ]


Vol II, p.137: Excerpts from Constitutional Law of Canada
	· Feminist writers suggest that "what is offensive about pornography is not the explicit portrayal of sex, nor the flouting of conventional morality, but rather the reinforcement of discrimination against women." (p.137)

· "[T]he advancement of the value of equality [for women] does constitute a far more important objective than the protection of conventional morality, and greatly strengthens the argument that can be made for a s.1 justification." (p.137)

· The US Supreme Court distinguishes b/w porn and obscenity, and has held that obscenity is not speech at all and is therefore not protected by the First Amendment if w/out redeeming social importance.

Canada case: R. v. Butler (1992) SCC – Sopinka J. held that the "undue" exploitation of sex contemplated material that (1) portrayed explicit sex w/ violence, or (2) portrayed explicit sex w/out violence, but in a degrading or dehumanizing way by placing women (and sometimes men) in positions of subordination, servile submission or humiliation.  These portrayals are perceived by public opinion to be harmful to society, especially women, and there is an appreciable risk of harm to society in the portrayal of such material.


· Canadian standard does not go into the kind of locality issues that seem to be applicable in US, where there had to have been not only a state law but district standards that had to be applied.

1 standard applies to Canada.  The Criminal code establishes those standards, not the province's law.

Criminal code of Canada: community Standards

	Defines as obscene that which would be regarded as such by the standards of the community. How can artist know what those standards of the community are?

The whole issue of establishing community standards has been a moving target from the very beginning.


 Sharpe:

	Sharpe was in possession of pictures of naked boys when crossing border; also in possession of certain manuscripts he had written himself which involved erotic expression of sexual activity with young boys.

does a homosexual eroticist have right to defend his writing on the grounds that it has artistic value.  It will be interesting to see how the court comes down on that case in Canada?

Me: SC said he did (though the kiddie porn was not OK)

Sharpe criminally responsible for possession of the pornographic photographs, but not for the writings.  

Judge said:

on the issue of the literary value of the writings

-- courts insist on broad reading of defence [of free speech]

- to what extent does text encourage violence against children (sort of like Butler case -- women)

· the text sends message that sex with children can and should be pursued.

Lecturer:

On the one hand, possession of the photographs was considered to be a crime in and of itself a crime.

The book, however, involved more.

Kind of inconsistent -- don't ask if photograph causes damage to a child.

Rule: Can defend book based on literary value.

What Sharp did is that he had some University literature profs on stand defining what was of literary value.  UWO professor wrote that Sharpe's writing was a lot like Dante -- transgressive writing.


· There was an interesting case on the issue of locality:  

Speaker’s client had run a student film festival. Ended up being hauled before crts for "showing pornographic movies."  Prof argued that the stds of the community applicable should  be those of University. Prof lost and guy paid the fine and closed the film festival.

There may still be valid argument that stds differ in diff parts of the country.

Sopinka went out of his way to argue that he wasn't trying to impose moral standards, but to "protect society." Speaker would argue that they are one and the same -- all moral-based institutions are trying to protect society.  

In a society where no established religion, standards vary from group to group and area to area.

· In Navarro: prurient test --...

· Re: commercial market determining what's acceptable

But speaker thinks that you should be able to have crts deciding what's OK in society:

Another example of restriction of freedom of expression: the existence of hate laws  -- are we going to have market determine when hate literature is OK?

Speaker says we have to accept the fact that society restricts freedom of expression.  

Liability When your Work Incites 3d party to do something stupid:

Natural Born Killers -- directed by Oliver Stone. Released in US a few years ago.

Victims of killers who decided to emulate the actions of the killers in that film sued Stone and the Studio.

-Holding artist liable for damage caused by art to victim.

Weirum v RKO General Vol II, p.140: Entertaining Violence (1975)
	Example: An LA radio station w/ a major teenage audience had a DJ named Don Steele who drove around in an identifiable vehicle, broadcasting his location and offering prizes to the first listeners to identify him from what he was wearing.  2 teen drivers saw Steele's vehicle and chased him on the freeway to see what he was wearing so they could win the prize.  Sadly, the 2 teen drivers killed another driver on the way.  The California court found the radio station liable for the fatality, for having actively created a foreseeable and unreasonable risk that s/one else (a listener) would endanger a 3rd party.  It was irrelevant that the harm was done by word rather than deed.


McCollum v CBS records

	Ozzy Ozborne had published a song called suicide solution.

The song was a pine to the value of suicide as a solution to life's problems.  

One young man decided after listening to this song to take a gun and shoot himself: found him dead with gun and record player playing in the room where he died.

Issue: to what extent was record company responsible for the damages that had been caused?

Issue: was whether the speech was aimed at producing or likely to produce lawless action. 

In the Ozzy case, the crt looked v carefully -- 1- advocating suicide in itself did not constitute incitement to cause violence; 2 - one cannot read an artistic work literally on its face.

Judge said: reasonable persons understand that musical lyrics & poetry are not objective lessons on what should be done in the future.


Brandenberg v Ohio

	The  concept of likelihood was dealt with in a cv rights protest case called Brandenberg v Ohio.  Demonstrators at anti-war demonstration were  liable b/c something they said incited riot.

The test whether speech should be prohibited:

Question is whether writer, producer etc. knew that he was likely to be causing imminent lawless action as a result of the speech he was giving.

Brandenberg v. Ohio: giving a speech trashing police did not necessarily cause incitement to violence; it was the violent act that was actionable; speech was not.


Palaten  Press  

	Palaten was publisher that published a book on hit men: 

The book was an instructional manual for s/o who wanted to kill s/o else and wanted to get away with it.

It turned out that s/o who wanted to knock wife off read the book, hired a hit man (gave hit man the how to guide), had his wife killed, collected his insurance. He was convicted of murder.

But the children sued the publisher.

Recall that McCallum case 

-- said OK in poetry & song (basically) to say what's been expressed for many yrs.

What about books?

Cv rights lawyer agreed to take on the case of the pfs against the publisher. Succeeded  in finding publisher indirectly responsible for death of woman responsible -- they agreed to settle out of crt.

· So McCollum case has been found wanting -- you can be held liable for what you write.


Prof the test is whether the work is: 

	directed or intended toward the goal of producing or inciting violence. Imminence is key -- tendency to lead to violence is not enough.


But in Palaten  test of immediacy was thrown out.  Prepared to hold publisher liable even if you don't  know when it will be bought, used etc.

Privacy

· To extent you're doing docudramas, documentaries, you are constantly concerned about the way you are going to be able to portray the real people involved in the events in question.

· Often, the films have to do with criminal events: murders, rapes etc. 

· You do not need consent from criminal to depict his life if you base your film on the public record.  But that person usually didn't operate individually.

· Those individuals would not have been involved in crime, but might be an important element in telling the story of the criminal.

· Eg: might want to portray abusive father.

· Father's not likely to consent. Public record won't usually give you the whole story.

Can law on privacy has developed in the context of attempts by individuals to take injunctions against broadcast of certain programs.

Cases seeking injunctions during trials

Vol. II, p.278: Dagenais v. CBC [1994] 3 SCR
	Nicole
· Respondents, members of a Roman Catholic order, were charged w/ physical and sexual abuse of young boys in their care at training schools in Ontario.  They applied to a superior court judge in Ont for an injunction restraining CBC from broadcasting "The Boys of St. Vincent," a fictionalized account of sex and physical abuse of children in a Catholic institution in Newfoundland, and from publishing in any media any info re: proposed broadcast of the program.  

· The sup crt judge granted injunction for duration of trials, and granted an order prohibiting publication of the fact of the application, or any material relating to it.  The Court of Appeal affirmed the injunction to broadcast, but limited its scope to Ont and CBMT-TV in Montreal, and reversed the order banning publicity about the injunction application.

· The publication ban in this case cannot be upheld.  It was far too broad, prohibiting broadcast throughout Canada and even prohibiting reporting on the ban itself.

Marta

Boys of St Vincent: 

was a film broadly-based on events that took place in NF in the early 1990s.

Although certain priests in NF had been convicted, members of the same Christian brotherhood were being charged in Ont.  The dfs in that trial attempted to take injunction against CBC's broadcasting of the film that concerned the events in NF -- film was addressing it in somewhat fictionalized way (details and names changed) but everyone in Canada knew we were talking about the events in those cases.

Lower level crt prepared to give an injunction in favor of priests in Ont on grounds that jurists would be given opportunity to view that material would be prejudiced.

Conflict btwn right to fair trial and fr. of expression.

Crt was trying to give full respect to both of those rights.

Held: The party claiming under the cm law rule that a publication ban is necessary to avoid real and serious risk to the fairness of the trial bears the burden of justifying the limitation on fr. of expression.

To prove a ban is necessary:

· relates to an important objective that cannot be achieved by a reasonably available & effective alternative measure

· the ban is as limited as possible

· there is a proportionality between the salutary& deleterious effects of the ban (the salutary effects outweigh the deleterious effects..

·   Fact that the party seeking the ban may be attempting to safeguard a constitutional right must be borne in mind.  (page 281 PCB)


· In Can: Idea that protecting accused is during trial not during jury selection.

· In US, they try to create a jury environment that is hermetically sealed from prejudice caused by material that has been released.

Fisher (Milgaard case)

	Class:

The issue of trials & related movies up again in 1999 wrt film about David Milgaard, convicted of Murder in Sask, served 20 yrs, and acquitted on grounds that another indiv, Larry Fischer, was likely to have committed the crime. 

Fischer's attorneys demanded that the film depicting Milgaard's release be banned.

Liberation of Milgaard highly publicized in Saskatchewan.  The defence brought was a technical defence: we don't think it would be difficult to choose a jury that has not seen your film b/c most of the audience in Sask has not seen the film.

The court decided on a ban on a limited geographical basis for the duration of the trail.

Why diff treatment of film and book?

Because films seen as more powerful influence

Because film makers seen as having deeper pockets

Handout: R. v. Fisher (1999)

· David Milgaard was wrongfully convicted of the murder of Gail Miller.  After that, Fisher accused of murder.  CTV produced a program on Milgaard set to air in Saskatchewan during Fisher's trial.  

· Fisher brought application for publication ban on basis that broadcast would violate his right to a fair trial under s.11(d) of the Charter.  The application was allowed in part.  The murder had occurred in Sask, so program would be watched by a significant number of people who would discuss its content.  Exceptional circ, not known whether jurors would be able to set aside their personal knowledge or whether instructions from judge would dispel possible prejudice from viewing movie.  The program might leave viewers w/ the impression that the show wholly reflected reality, as the film was documentary in nature and was largely about Fisher.  Fisher had been a witness in Milgaard's appeal process and the show depicted the characters' true identities.  

· The salutary effects of the ban outweighed deleterious effects of free speech to CTV.  Ban issued only for prov of Sask and only until completion of Fisher's trial so as not to unduly impede right to freedom of expression under s.2(b) of the Charter.




Privacy / Publicity :Rights in Images etc.

American cases on the rights of privacy and publicity:

Vol II, p. 158: H. Reisman, "Is it Privacy You Want or Publicity?"

	· Bette Midler tried to sue a car company for hiring a sound-alike to do her best to sound like her in a Ford commercial, after Midler had turned them down.  She sued and lost.  "Likeness" applies only to "visual image" and not "voice imitation."

· "Liability for infringement of the right of publicity depends upon the commercial value of an individual's identity, as well as the link between the personality interest and the identity of the individual." (p.162)

There is the argument that damages should not be the loss suffered by Π but rather be a measure of gain enjoyed by the Δ.  Δ should not get a free ride, regardless of whether Π had been deprived or not.  Π has lost potential income from his ability to generate sales through the use of personality, a fact proven by Δ's gain.  The fact that Π did not intend to take advantage of that ability should not bar Π from recovery. (But the Cdn case Krouse said Π needs to show actual damage.  It also said that only celebrities can claim damages, whereas in the US anyone can.)

N: Come back to this if you have time – this art all about diff b/w can-us privacy/publicity rights.


Celebrity Publicity Rights (American): Pavesich v New England Life 1904 (Georgia)

Mentioned  on 249 of PCB

	4 basic principles found on 159 of CB

- undue intrusion into solitude

-presentation of indivs in a false light

- public disclosure of private but true and embarrassing facts

- appropriation of one's name and likeness




Galella v Onasis: (p 208 of PCB)

	Jackie Kennedy Onassis had photographers chase her around.   She was trying to get rid of a stalking photographer.  

Court was forced to define the limits that could be imposed upon rights of a photographer to chase down a public person.  

Court said he was not

-allowed to put Onassis under surveillance

- could not use her name or her children's names for own advertising or publicity

- not allowed to approach Onassis for 100 yards.

- he was prevented from being able to communicate with them.


	· Vol II, p.210: Sanders v. American Broadcasting Companies (California 1997)

· Π Sanders is a tele-psychic who works in an office where partitions are 5 feet high and a standing adult can see the whole room, including into most cubicles, and can overhear conversations.  

· Lescht secretly videotaped 2 of Π's conversations and broadcast them on "Prime Time Live."  

· Π alleges invasion of privacy.

· Court says no invasion of privacy, b/c in you work in that kind of environment you don't even have a reasonable expectation of privacy.  Need 3 things: (1) a legally protected privacy interest; (2) a reas expectation of privacy in the circumstances; and (3) conduct by Δ constituting a serious invasion of privacy.  None of those things here.  (Note: If Π psychic he should have known better than to waste his time in trial.)


Vol II, p.263: Polydoros v. Twentieth Century Fox (1997)

	· A non-celebrity sued the makers and distributors of a film called "The Sandlot" saying Fox had invaded his privacy by appropriating his name and likeness.  The Court concludes that Δ's release of a patently fictional movie did not invade Π's privacy and is protected by constitutional guarantees of free expression.  The film is not even defamatory.  Court rules in favor of Δ Fox.

· Π had claimed similarity in name, depiction and that he grew up playing baseball w/ the writer of the film, and so he alleges invasion of privacy.  Π concedes the work is fiction, and that he has not been financially harmed by the film.  

This film is not about the Π.  "At most, the fictional character physically resembles appellant in the 1960's, a fact which would be lost to anyone who was not acquainted with appellant when he was 10 years old.  There is no law providing relief for defamation by a fictional work which does not portray the plaintiff at all." (p.264)


Vol. II, p.251: Matthews v. Wozencraft
	· This is a suit over the movie "Rush" w/ Jennifer Jason Leigh and Jason Patric.

· In the late 1970s, Craig Matthews and Kim Wozencraft were narcotic officers in Texas.  They became romantically involved, became addicts themselves, planted a phony stash and were arrested for perjury.  After Wozencraft got out of jail, she did grad studies at Columbia, and her thesis became the basis of a novel "Rush" which she sold to MGM for $1 million to make the movie.  Matthews is suing her b/c he didn't benefit.  Matthews concedes he was a public figure in an incident that was of public concern.

· Protection of "name or likeness" under Texas law does not include a person's life story.  

· No misappropriation b/c there is nothing unique about Matthews' name or likeness that creates value for Δ to appropriate.  "She is not 'cashing-in' on goodwill associated with his name but is simply converting factual events that happen to include Matthews into fiction." (p.252)

· "The term 'likeness' does not include general incidents from a person's life, especially when fictionalized." (p.252)

· "Rush" publicity even increased the value of Π's own story.  Finally, most of the material in "Rush" is a matter of public record after the highly publicized trial…legit mention of public activities.




Vol. II, p.212: Ruth Schulman et al v. Group W Productions (1997)
	Nicole:

· Π seriously injured in a car crash and camera crews filming it for the news the whole time.  Even filmed her in the ambulance helicopter.

· Π sued for invasion of privacy.

Court said filming at scene of the accident OK, in the public interest, etc., but once Π receiving medical care in the air ambulance her right to reasonable expectation of privacy kicks in.  No broadcasting private things going on in the ambulance

Class:

Woman involved in a bloody car accident in California.

She hit a median.

Helicopter radio stations immediately flew to the scene and filmed her and put her on 11 o'clock news with blood dripping from her face and clothes torn and body mangled.

Issue: what is legitimate information of the public.  When does the public have an interest in these kinds of events.

This woman was very much a private individual. But she was involved in an accident on a public highway.

Held: 

Crts in Calif determined that public has an interest in knowing what is going on on public highways.

Schulman, showed that there has to be balance between the harm to individual and the right to free speech. Crt decided that broadcasting at a public accident scene in California not invasion of privacy b/c there's a legitimate interest in the news.

Communications btwn patients and paramedics were discussed: that was also of public interest as long as it was going on in public environment.  Included stuff about her physical condition.

She was flown away in an air ambulance. Camera crew got into it and kept filming.

Communication btwn woman and Dr became private information, not of public interest.

But other events within the ambulance remanded to court for decision on whether of public interest.  

Lesson -- freedom of speech can go a long way, particularly in context of news, in US.




Q: to what extent could that footage be used in a documentary shown several months later on car accidents? Clearly you have to draw a distinction btwn that and up-to -the minute update based on balance of harm v. right to free speech.

· Lecturer  thinks that legitimate interest in the news would not be so strong a thing in Can, but we don't have case law on it.

Privacy Rights in Quebec

Vol. II, p.238: Aubry v. Duclos (SCC 1998)

	· Δ published Π's photo in a magazine w/out Π's permission.  Π was identifiable in the photo, and says that people at school laughed at her.

The Court finds Δ liable a priori b/c photo published when Π identifiable.  "The artistic expression of the photograph cannot justify the infringement of the right to privacy it entails.  An artist's right to publish his or her work is not absolute and cannot include the right to infringe, without any justification, a fundamental right of the subject whose image appears in the work.  It has not been shown that the public's interest in seeing this photograph is predominant.  In the circumstances, the respondent's right to protection of her image is more important than the appellants' right to publish the photograph… without first obtaining her permission.  As for the causal connection between the publication of the photograph and the prejudice, there clearly is one." (p.238

Contrast with Aubry case: individual was sitting outside on doorstep of public place: photographer took her picture;  published in minor photography journal – she successfully claimed $2000 from photographer for violation of her privacy under Que law.  

She had no obligation to allow her picture to be shown without consent.


· That case has created a  fuss.  Often people are caught inadvertently.  

· US reported this case b/c it was so offside US concepts.

C.C.Q. ChapterIII: Respect of Reputation & Privacy/ Charter art 49

	35: Every person has a right to the respect of his reputation & privacy

36: Lists things that can be considered invasions of privacy:

(1) entering or taking anything in his dwelling

(2) intentionally intercepting or using his private communications

(3) appropriating or using his image or voice while he is in private premises

(4) keeping his private life under observation by any means

(5) using his name, image, likeness or voice for a purpose other than the legitimate information of the public

(6) using his correspondence, manuscripts or other personal documents.

Qc Charter:

49 Une atteinte illicite à un droit ou à une liberté reconnu par la présente Charte confère à la victime le droit d`obtenir la cessation de cette atteinte et la réparation du préjudice moral ou matériel qui en résulte. 

En cas d`atteinte illicite et intentionnelle, le tribunal peut en outre condamner son auteur à des dommages exemplaires. 


Aubry Makes the practitioner's job in Que difficult. 

See arts 35 & 36, which codify privacy: say that nobody may invade privacy – 

Aubry would turn on interpretation of 36.5 of the CCQ. (see p 224 of CB)

Using person's image, voice or text for purposes other than legitimate information of the public.

----

Rights of publicity and rights of public figures:

Definition of who is a public figure is esp relevant in US

1964 case of NY times v Sullivan 1964

	Policeman (therefore public individual) in Alabama claimed his reputation was being defamed by portrayal of him in NY times.

NY times said that he was a public individual and that they had a right to describe him as a classic redneck.

In the case, the NY times argued that they had legit right to describe him as they saw him, and were simply reporting facts as they saw them, and not defaming.

Held:  in case of a public individual, whether or not defamation occurred would depend on whether there was actual malice: did NY times intend to cause him harm.

If no such intent to cause damage, they would be not held liable even if they were negligent as to the way they reported the facts.


· Sullivan shows that public indiv status is very important to law of defamation in US

· Determining who is public can be difficult.

· One of the important standards is that you have a right to describe public individuals in general in a way that you don't have to worry about, as you would if you were dealing with private individuals.

· Affairs of public individual involved with govt with mistress --not invasion of privacy.

But w private individual, it is.

Vol II, p.200: Hood v. The National Enquirer (1995)

	Makes its money out of probing the private lives of public indivs.

National Enquirer published article on Eddie Murphy's settlement with a mistress of his and a description their child. 

Eddie Murphy was a public indiv  by virtue of his  stardom, but could the paper give the name, address, etc  of the child and  photos  of the woman's home.

Held: b/c she had been there when the photograph was being taken, she had in effect given consent to have the photo taken.

Photograph taken in public setting with permission if published not a violation of privacy (page 203). Contrast that with Aubry.

But decision did not come down clearly on his not being a public individual, so not clear whether son of Eddie Murphy counts as public person.

Facts
· The National Enquirer published an article about Christian M. "a love child … born … out of wedlock" to actor-comedian Eddie Murphy and the boy's mother Tamara Hood.  The article disclosed details re: $ arrangements for child support, as well as location of the home Murphy had bought them.  

· Δ Enquirer said Eddie Murphy is a public figure and its article reported newsworthy facts.  

· Π Hood said the article tortiously invaded her and her son's privacy.

· This is "an almost perfect test case concerning the law's protection for the privacy of those associated with celebrities (without being celebrities themselves) and concerning the law's protection of the public's right to know…and thus the Enquirer's right to tell." (p.200)

· The article Ids Πs by name, is accompanied by a photo where Π are readily identifiable, photo was taken and used w/out Π's consent, and the misappropriation was accomplished for Δ's pecuniary gain and profit.

· Until publication of the article, these facts were not known to the public and Πs desired to keep them private.

Issue

Did the Enquirer violate Πs' privacy rights?

Discussion

· The elements for cause of action are: (1) public disclosure; (2) of a private fact; (3) which would be highly offensive and objectionable to a reasonable person of ordinary sensibilities; and (4) which is not of legitimate public concern.

· First element, public disclosure, is not at issue.

· Second element requires a showing that publicity has been given to matters re: private life of the individual.  Here, details re: Πs' financial affairs were indisputably private facts.

· Third element? The published facts include details re: Πs' $ affairs.  The court "cannot say as a matter of law that a reasonable person of ordinary sensibilities would not be highly offended by the publication of such facts." (p.201)

· Fourth element – newsworthiness: "What is newsworthy is not always clear." (p.201)  Need to balance the social value of the facts published, the depth of the article's intrusion into ostensibly private affairs and the extent to which the party voluntarily acceded to a position of public notoriety.  When legit public interest in the published info is substantial, a much greater intrusion into an ind's private life okay, esp if the person willingly entered into public sphere.  (Here, it must be presumed Πs did not willingly enter into public sphere.  But didn't she?  I mean, isn't that why some of us like to date actors?  Present company included.)  Πs argue that the social value of the facts disclosed was minimal, Ms. Hood's "past romantic involvements" and her son's illegitimacy were "of no public concern" and exposing details of their address and child support was of "no social value."  Moreover, Πs allege it exposes them to risks of kidnapping, extortion, etc., some harassment already proximately caused after Δ's publication.

Holding

· Δs published, in addition to other info, intimate details re: Πs' financial affairs.  Πs "were private citizens who never sought to publicize their relationship to Mr. Murphy.  They had a right 'to be let alone.'" (p.202)

· The Δ's countervailing interest did not override Πs' constitutional right to privacy.  




Street v. NBC

	Based on 1981 broadcast -- follow up of a news story from the 30s.  

Famous Scotsborough case where young black men were hung in 1930s in Alabama on grounds that they had raped a young white woman, who had been v. involved in the trial. When NBC wanted to do the documentary, she objected to her portrayal in it, saying she was now a private individual, and they had no right to drag her into the public again.

NBC was found to have the right to do the film.

To prevent NBC to publicize her would cramp ability of historians to properly cover historic events.

Held: one never loses one's status as a public individual wrt the relevant public events.

The fact that she had voluntarily submitted herself years ago to public spotlight was enough.


Do public figures have a right to have their stories told accurately?

Vol. II, p.253: Hicks v. Casablanca (1978)

	Agatha Christie objected to a film made about a period of 8 days in her life during which she was known to have disappeared.  Wrote fictional account of what she had done during those 8 days.  The estate of Agatha Christie argued that this violated her privacy rights. 

Held:  there was no violation of privacy b/c there was no deliberate falsification of her story.

They had acknowledged it to be fiction & she was a public figure at the time. Using her name in the film was permissible.

Key: you can use a public individual's name in a fictional story.

Eg: you see in books people mentioning meeting public figures, be they fiction or supposed biographies.

· Nicole
· After Agatha Christie died in 1976, Δ began filming a movie called "Agatha," a fictionalized account of what AC had been up to during the 11 days she went missing in 1926 (plot to murder her husband's mistress, etc.).  AC had never disclosed her whereabouts during these 11 days.  She is portrayed as an emotionally unstable woman in the film.  Her daughter filed suit, alleging violation of AC's right to publicity (defamation and privacy claims die w/ the person).

· The Court finds that "right of publicity does not attach here, where a fictionalized account of an event in the life of a public figure is depicted in a novel or a movie, and in such novel or movie it is evident to the public that the events so depicted are fictitious."(p.255)


· Notice in s.36 CCQ, subs 5 refers to using name, image, likeness or voice -- notice what it's covering – and remember legitimate interest of public.

36(5) has exception for purpose of informing public

BUT

The others are not qualified by phrase "other than the legitimate information of the public"

· Does individual have right to enjoin publication of inaccurate biography?

· Answer: no, they should not pursue the publication; just gives greater credence to the biography.

· Do public figures have right to accuracy in representations of them in the public?

· Student suggestion:  tort of false light? Lecturer says you could make that case, but it would be much stronger wrt a  private individual. He thinks right to privacy of a public individual has been seriously circumscribed in our society.

Does truth matter? Prof says if you've recklessly disregarded truth, you’re liable.

Rights of Publicity

· Canada first saw the concept of individual having right to commercial exploitation of their face, name, image in the1950s in a case called Tops Bubble Gum – re: using image of a football player without his permission.

· HISTORY: 

Pavesich v. New England Light 1905 (Georgia SC)

· unauthorized use of a person’s photograph is a violation of new common law right to privacy;

( idea being that compensation was awarded when your feelings were hurt

O’Brien v. Pabst Sales (1941) 

· beer beside photo – tough – court said O’Brien had no independent right to sell the commercial value of his name and likeness

Haelan Lab v. Topps Chewing Gum (1953) 

- two companies want same picture – court rejects the idea of it being exclusively a tort – devised the ‘right of publicity’

· It’s now established that public figures have exclusive right to use their image, statistics and names when they are being sold for commercial purposes.

· However, there have been a couple of interesting twists to this scenario.

Vanna White Case

	Facts: V.W. has a clearly est'd image on TV.  

Samson decided to do an ad on TV that used a robot that was dressed to look like Vanna White & was able to communicate in a way that she would have communicated.

Argument: therefore she had a right to prevent them from using it.

Held:  Samson liable for using her image, though it wasn't her actual face and clothes.

Dissenting decision argued that to take away Samson's right to caricature VW was serious infringement of right in Fr of speech, and could prevent satire from being used legitimately in other contexts.

Rule:  although you could argue that one has a right to caricature indivs, the more likely interpretation is that using others images, even in a caricature way, violates publicity rights.


· We used to say that the publicity rights die with you -- but some  people have trademarked v. well known indivs who are dead (Charlie Chaplin, Marilyn Monroe) and license them out.

· There's a notion that publicity right is a property rights and should be transmissible to heirs.

11. Unconscionability; music Ks

Unconscionability Generally

· Artists are not generally v. experienced in business when they start out.  They desperately want deals.  They have no money to pay a lawyer, and wouldn’t want to hear lawyer tell them not to sign a contract anyway. So they allow themselves to come under control of record companies.  These companies often have very great leverage and the Ks are heavily weighted in the record company's interests.

· The distribution majors are also in a strong position vis-a-vis independent producers etc.

· They often use Ks of adhesion.

Vol I, p.401: Art Buchwald et al. v. Paramount Pictures Corporation

	Issues:

(1) Was the K b/w Π Bernheim and Δ Paramount a K of adhesion?  (Yes)

(2) Was the K, or any provision thereof, unconscionable?  (Yes – 7 provisions of the net profit participation K were deemed unconscionable.)

(3) Was the relationship b/w Π Bernheim and Δ that of co-venturers? (No)

(4) Did Δ owe a fiduciary duty to Π Bernheim? (Only re: rendering accounts.)

(5) Did Δ's conduct breach the implied covenant of good faith and fair dealing?  (Moot)

Discussion:

Adhesion

· A K of adhesion "signifies a standardized contract, which, imposed and drafted by the party of superior bargaining strength, relegates to the subscribing party only the opportunity to adhere to the contract or reject it." (p.401)

· Here, the "boilerplate" language of the Deal Memo for Π Bernheim's compensation package was not negotiated.  Also, the "turnaround" provision, Additional Terms and Conditions, and the net profit participation agmt were not negotiated.  They were presented to Π on a "take it or leave it" basis.  Π did not have the "clout to make a better deal.  The "turnaround" and net profit participation provisions were standard form in the industry.  

· The Bernheim-Paramount K was a K of adhesion.

Unconscionability
· Δ argued that its net profit participation scheme was appropriate, taking into consideration the allocation of risks (ie. Πs risk nothing, whereas studio risks big money if the make the film and it's a flop).

· It's "clear that if talent such as Bernheim wishes to work in the film industry, he must do so on terms substantially dictated by the studio. … Paramount simply does not negotiate with respect to its net profit formula with talent such as Bernheim." (p.403)

· The Court finds the following provisions of Paramount's net profit formula unconscionable: 

(1) 15% Overhead on Eddie Murphy Operational Allowance – overhead on top of overhead w/ no justification.

(2) 10% Advertising Overhead Not in Proportion to Actual Costs – this charge has no relation to actual costs, adds significantly to amount which needs to be recouped by Δ before picture will realize net profits, no justification. 

(3) 15% Overhead Not in Proportion to Actual Costs – this yields huge profits, even though overhead charges do not even remotely correspond to actual costs incurred by Δ.  

(4) Charging Interest on Negative Cost Balance Without Credit for Distribution Fees – Δ accounts for income on a cash basis, but accounts for costs on an actual basis, which slows down recoupment of negative costs and inflates amount of interest charged.  This is one-sided and w/out justification.

(5) Charging Interest on Overhead – interest becomes an additional source of unjustified profit; "overly harsh," "one-sided," and ergo unconscionable.

(6) Charging Interest on Profit Participation Payments – Δ has not in any real sense advanced this money yet, so this is unconscionable.  

(7) Charging an Interest Rate Not in Proportion to the Actual Cost of Funds – Δ's interest rate gets as high as 20 or 30%, even when it hasn't laid out any funds.  This is one-sided and therefore unconscionable.

· Per A & M Produce Co., "unconscionability is a flexible doctrine designed to allow courts to directly consider numerous factors which may adulterate the contractual process." (p.404)

· Per Slaughter v. Jefferson Federal Savings and Loan, when a court finds certain provisions of a K unconscionable it has "broad discretion to fashion relief appropriate to the situation presented." (p.404)

· The Court here wants to award damages to Π Bernheim, but not so much that it results in a windfall not contemplated at the time K entered into.  

Turnaround Provision

· Designed to let a producer take his project to another studio if it doesn't pan out w/ the first studio, while at the same time allowing the first studio to recoup its development costs if the project is undertaken by the second studio.  

· Here, Δ was required to hire Π Bernheim to produce "Coming to America," since it was based upon Buchwald's "King for a Day."  In this way Δ breached its K w/ Π Bernheim.

· Here, Δ recovered all of its costs on "Coming to America."

Co-Venturer and Fiduciary Duty Issues

· The Court does not agree that Π Bernheim was in a position of co-venture w/ Δ Paramount, only that Δ owed him a fiduciary duty wrt rendering accounts.  

Good Faith and Fair Dealing

· Πs argue that Δ breached GF/FD by improperly/excessively charging a number of different items as costs on "Coming to America."  The Court will award damages for the unconscionability of net profit provisions which will be at least equal to damages that would be awarded under this heading (so unnecessary to find out if breach of GF occurred).  

Compensation

· The Court will consider the success of "Coming to America" in determining Bernheim's compensation.  Bernheim gets 500,000-1,250,000$.  Buchwald gets 150,000$.

.

NB: Buchwald eventually settled out of court


C.C.Q. on abusive clauses in Ks of adhesion

1479 CCQ: defines K of adhesion

1437: abusive clause in a K of adhesion is null or the obligation may be reduced

· abusive clause is a clause which

· excessively or unreasonably detrimental (thus not in good faith)

· so departs from the fundamental obligations arising from the rules normally governing the K that it changes the nature of the K

· The film cos want to be compensated for the risks that they take. 

· The artist devotes very little of their money to the process of creation. The distribution and record companies add  a large  amt of money for distribution.  Their view is that they have invested a  lot of capital, and ought to be compensated for taking that disproportionate financial risk.

· Their definitions in Ks are designed to compensate them adequately.

· In Buchwald, court concluded that there was a difference between legitimate interest and something that shocks the conscience 

p. 402 substantively unreasonable -- cases talk in terms of "overly harsh"

p 404 plaintiffs have...

again "overly harsh" and "one-sided"

Vol I, p.408: Batfilm Productions, Inc. et al v. Warner Bros., Inc. et al)

	· Πs had received their fixed compensation for the "Batman" film, a deferment fee, plus an additional 700,000$ in fixed fees for the 2 sequels.  
· Although "Batman" generated a lot of revenue for WB, it had not generated any "Net Profits" under Πs' K.  
· Still, a K of adhesion is nevertheless a K, "and a contract of adhesion is not the same as an unconscionable contract, which is no contract at all." (p.408)
· Here, Πs had an experienced negotiator…"an old hand at motion picture agreements of this type"…and a court will not refuse to enforce a K simply b/c it is not fair.  Πs conceded that they could not show that the overhead charges under the "Net Profits" definition exceeded WB's actual net overhead costs.    
· "Whether a contract is fair is not the issue.  A contract is not unconscionable simply because it is not fair…To be unconscionable, a contract must 'shock the conscience' or, as plaintiffs alleged in …their complaint, it must be 'harsh, oppressive, and unduly one-sided.'" (p.408)

Here, the Court ruled that the "Net Profits" clause used by WB in Ks for "Batman" was not unconscionable.

· However, one of the parties was a very informed lawyer. 

· Also, judge was not convinced that the provisions were unconscionable.

The issue is still out.


· use "contingent compensation" rather than "net profit." 

· Everybody can have sense of "net profit is."  

· If you use "contingent compensation" you can just look at the K's definitions. Even if it seems extreme, it’s harder to find it unconscionable -- it's commensurate with legitimate interests.

Vol I, p.412: Strategies for Litigating Net-profits Accounting Suits

	· "Every studio has two sets of books.  One set is maintained according to generally accepted accounting principals [sic].  … Another set of books is maintained for profit participations. … There are no controls.  These records aren't maintained according to general accounting principles and they're not audited because they're not used for reporting to any government entity." (p.412)

· In Kal audit clauses, profit participants aren't allowed to inspect "general corporate records."


· Also note:

	Vol. I, p.413: S. Moore, "Accounting for Profits in the Movie Business" 18:8 Entertainment Law Reporter (January 1997) at 4.

· This is a fascinating subject b/c "profits" are so rare.

· Larry King, author of "The Best Little Whorehouse in Texas," had his attn drawn to motion picture accounting b/c he was entitled to a share of the net profits from the movie version of "Best Little Whorehouse," yet statement after statement showed the movie to be in the red.

· Recall: the def'n of "net profits" was what the trial court declared unconscionable in Buchwald, but not in Batfilms.

· "The 'net profits' definition used in profit participant contracts is often criticized because it deviates so significantly from the way in which net profits are defined using 'generally accepted accounting principles.'  The implication, of course, is that if generally accepted accounting principles were used to calculate net profits, movies would be profitable more often, and net profit participants would receive what they thought they had been promised when they made their deals in the first place." (p.413)

· There are at least 4 ways to calculate a film's profits: capitalization of costs, income recognition, film amortization and writing off film costs.  "Each calculation has its own purpose, and film companies have magically found a way to do the calculations differently for each purpose in a way that favors film companies for each purpose." (p.413)

· The estimate of future gross income is left to mgmt's discretion.  "The net result is that the financials for almost every film company artificially inflate film assets and earnings, making the financial statements practically worthless." (p.414)

· "The amusing thing about 'net profit' accounting to profit participants is that by gradually making the concept of contingent compensation meaningless (because 'net profits' are so rare), film companies have shot themselves in the foot.  What used to be a valid and necessary means for spreading risk in a risky industry is now discounted as a joke.  The result is that talent demands money up-front or a gross participation, resulting in top star salaries reaching the astronomical figure of $20 million per film.  Film companies would be far better served if they were to return to a realistic and fair approach to contingent compensation, which would result in a drastic reduction in fixed film costs and the spreading of risk.  Participants would be paid on successful films, where it can be afforded, and unsuccessful films would not be the devastating blow that they are today." (p.414)


Clauses in Music Ks

· Cases on 359PCB (“Deals You Can Refuse”) & ff  deals with music cases -- unlike the Buchwald K, recording co. Ks tend to hark back to the Ks you saw in 1st year K course; they are akin to slavery.  

·  Issues of vulnerability in recording Ks.

· They hearken back to earlier phases in the recording industry -- they have retained, for eg., deductions for breakage, which no longer make sense.

Vol. II, p.359: S. Stohn & D. Graham, "Deals You Can Refuse"

	· Many standard Canadian recording Ks are in danger of being found void and unenforceable.  "Different legal labels have been used by British courts while striking down music industry contracts, among them 'unconscionability,' 'inequality of bargaining power,' 'undue influence,' 'duress' and 'restraint of trade.'" (p. 359)

· It's "remarkably difficult to establish exactly where the line is drawn between enforceability and unenforceability.  On the one hand, the courts are clearly loathe to interfere with a contract fairly entered into.  On the other, the courts seem adept at finding different labels and terms to justify such interference when they feel the contract is unfair." (p.359)

· A typical exclusive term recording agmt will require an artist to render the record co. his services as a recording artist, exclusively throughout the world for an extended period of time.  The record co. typically promises little in return, save for advancing costs of recording and paying the artists a sales-based royalty.  Often the artists never actually gets royalties, or if he does, it isn't until he has effectively paid back the studio for recording costs.  The record co. exclusively owns and controls recordings for the full © term.  (Similar deal for composers.)

· No matter how one-sided, when a recording K is offered, the artist will quite rightly fear this is a now-or-never opportunity, a deal that cannot be refused.

British Case Law

·  Schroeder v. Macaulay: M was a young unknown songwriter who entered into a K w/ S.  Under the K, M signed to S the full © in all his works, renewable indefinitely every 5 yr depending on revenues.  K also stipulated that publishing co. could terminate the agmt at any time by giving M 1 month's notice (but no corresponding right for M), S could freely assign the agmt or any particular song, w/ all rights in agmt (but M could not assign his rights under the agmt w/out pub co.'s consent), and S was under no obligation to publish M's work.  The agmt assigned full and complete control of all M's artistic output for at least 5 yr, maybe forever.  The parties were not bargaining on equal terms.  The Court had to consider whether the bargain was fair, whether restrictions were both (a) reasonably necessary for the protection of the legitimate interests of the promise, and (b) commensurate w/ benefits secured to promisor under K.  Here, Court determined that "restrictions were not fair and reasonable in that they combined a lack of obligation on the part of the publishing company to publish any of Macaulay's compositions, together with a complete commitment on the part of Macaulay.  Additionally, Macaulay had no rights enabling him to earn anything from his work as a writer if Schroeder chose not to publish." (p.364)

· Fleetwood Mac: Lord Denning described the agmt as containing "some amazing provisions," giving the publisher/mgr a "strangle hold over each of the composers."  He described the writers as "for the whole of …ten …years tied hand and foot to the publisher." (p.365)  Denning focused on the inequality of bargaining power apparent in this case, youth and inexperience of the writers and lack of independent legal counsel.

· Holly Johnson (Frankie Goes to Hollywood): This is a striking dec'n b/c  had in fact received expert independent legal counsel before signing K.  Nevertheless, the judge said the band were "young men in fairly humble circumstances and of little business experience." (p.366)  Here, there was no suggestion of undue influence or bargaining in bad faith.  The criterion for validity of K "is the objective test of reasonableness, judged as at the date when the agreement was made." (p.367)

· Stone Roses: the band signed recording and publishing Ks before they were successful, w/ the benefit of their mgr Evans helping them to get better $ terms for their deals.  Some issues like royalty calculations and the number of free issues for promotion purposes were not questioned by the band or their advisors, which demonstrates that the band's advisors were as inexperienced as the band members themselves.  K deemed in restraint of trade.  In considering whether K reasonable as a whole, judge decided that there was "no comparison whatever" wrt Kal expertise: recording co. had considerable experience, lots of $, highly exp employees and the advice of a well-established music lawyer.  Stone Roses not highly educated, had no legal experience, little or no bizness exp, v. much under influence of mgr.  Mgr was enthusiastic, but entirely unversed in Kal law.  B/w parties negotiating and entering the agmt there was "immense inequality of bargaining power, negotiation ability, understanding, and representation." (p.368)

· The author suggests that "in the area of inequality of bargaining power in any case, the availability of an experienced music lawyer would make an important difference to a determination of whether there was equality of bargaining power." (p.369)

US Cases 

· US courts have been less sympathetic than UK courts.  In the US, the "relative inequality of bargaining power is treated as a commercial reality that balances the risks taken by recording companies when signing new artists." (p.369)  Courts in the US have been reluctant to interfere w/ music industry Ks b/c the K is sacrosanct – if 2 parties enter into an agmt, each w/ independent legal counsel, then no matter how one-sided the K, US courts will have difficulty striking it down.

UK – George Michael

· He was so successful that he had the bargaining leverage to renegotiate his agmt, but still claims that his arms were tied behind his back by the original agmt.  Problems?  Any individual K period could extend indefinitely until the 15 yr max met.  Recording costs charged as a deduction from GM's royalties.  Lack of obligation to exploit outside the US or the UK.  Insufficient remuneration, given his stature in the industry.  Sony's degree of control over the artist could effectively sterilize GM's recorded output and related audio-visual work for a long time, possibly even the rest of his career.

· The Tropicana-drinks-are-free case has not been decided yet, but when it is it will be v. important b/c the provisions complained of in his statement of claim are standard in virtually every exclusive recording K entered into b/w non-superstars and major record companies.

· If the British courts rule in favor of Mr. Ménage-in-a-Beverly-Hills-Park, panic will ensue. (We loooove George Michael.  Loved him in Wham!  Love him now.  Yesterday, today and tomorrow.)

Canada

· To sum up, it is hard to tell if Cdn recording Ks are enforceable b/c there are no actual Cdn court cases.  The authors think that record cos. "could benefit in the long run by overcoming their natural inclination to drive the hardest bargain possible, and by including clauses which give more flexibility to the artists. …[The authors] would focus on lessening the potential duration of the contracts, while at the same time giving artists a potential outlet in foreign territories for which the company has been unsuccessful in securing a release." (p.374)

· "If the George Michael case is decided adversely to Sony, then all the basic principles of Canadian recording agreements will need to be reviewed and revised." (p.374)

Note: This article was published in 1993, and it is entirely likely that by now the George Michael case has been decided, so keep that in mind. 
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Music Rights: Contributory Infringement

Napster

	Recall Napster.  Napster was a protocol that enabled users to share info re: content on their hard drives. 

Issue : was technological means for this contributory infringement?

In Napster, one manager referred to Napster as "the single most insidious website he had ever seen ; a burglar's tool".  There were numerous aspects of legislation that should have harbored Napster from liability, but Napster was found liable and shut down.


. 

Betamax

	Landmark Sony case, re: Betamax, which could record films onto a video platform – 

Held: Betamax was not contributing to infringement -- decision in favor of the df.  

This ended up saving motion picture industry; video became an important source of secondary stream of income.


· Main music companies are trying to create download services.  It's going to be a field day for anti-trust lawyers. Distributor becomes retailer in this case.

The Musical Score in a Film

· there is a strong relationship between a quality film score and a quality film: the score can detract from or enhance the film.

· The copyright in a “cinematographic work” includes the music; now no question that a film is one copyright work including the music. 

· However, when music recorded separately, the music is subject to its own ©

Copyright in a Musical Score (extracts of © at [p 332 of vol 1]); useful article @307

· Musical Score involves both of the two parts into which © act is divided:

1st: copyright & moral rights in work

s.2 defines musical work.

· "any work of music or musical composition with or without words."

s.5 © Act:  lists items that are “works”; mentions musical works, thus musical score = a work
S.13 © act  of the copyright act: basic principle: author of a work is 1st owner of copyright therein.  

· a lyricist and a music composer are both “authors”

13(3) (work in course of employment = employee owner; any transfer of © must be done “in writing” (13(4)) v.

· US: work made for hire = commissioner is first author

Owner of © in musical work has rights listed in 3(1); [produce etc]; this includes the sole right to:

(d): specifically mentions of the right to mk a sound recording or a cinematographic film of a copyright work. 

(j): specifically mentions right, in case of musical work, to rent out a sound recording in which the word is embodied 

3(1)(d): can’t make a sound recording… or other contrivance by means of which the work may be mechanically reproduced or performed.

· Of course, now everything is digital, but the language has remained.  And it's still referred to as a mechanical license.

2nd: copyright in communication signals, recordings, performances (neighboring rights)

Why: b/c Canada basically codified neighboring rights from Rome convention.

Neighboring rights were generally given less duration and compensation: poor cousin of the copyright. 

Strange drafting technique: these neighboring rights are still called copyrights, but involve no moral rights.

· NB: In the WIPO [convention]:  it seems like signatory countries will have to enact moral rights for these neighboring rights.  

Luckily, these treaties don't override basic rule that you can cause s/o to waive their moral rights [though Quebeckers don't want to  do that very often]

For the purposes of producers, more or less, these provisions are moot b/c of 15(2), 17(1) & defn of sound recordings.

- performers have the following rights in their performances. (15(1))
To fix it in any material form

To reproduce any fixation...

Subject to conditions set out for application of 15(1) in 15(2):

it must be fixed in a "sound recording." 

So it does not  apply to performances in films. 

sound recording definition: sound recording definition:   

Excludes the soundtrack of a film.

Rule:  performances in soundtracks do not benefit from the rights set out in Part II of copyright act wrt neighboring rights and performances.

But soundtrack that is sold separately from film stops being part of the film.

Soundtrack made before film....

- 17(1): a pre-existing sound recording would be assimilated into the definition of a sound track, making it exempt from the definition of the a soundtrack – the performer must authorize the use of the music but can’t authorize reproduction etc of the film itself; 

-18(1) maker of a sound recording (producer) is the person benefiting from the exclusive right to copyright in a sound recording.

 (remember, rights in 3 don't apply; this is not a work).  

- Major issue: is right to reproduce the work.

- author is almost never the owner of the copyright.

People who own the rights are usually called the publishers (because music was originally in form of sheet music).  

There is a composer's share of the music and then there is publisher's share of the music.  

-Authors who are not performers usually assign their rights to publisher (the publisher will normally remit 50% profit to author).

Producer Who Wants to Use Music:

Collective societies

· Copyright and Sound recordings: v. imp if you are producer wanting to use pre-existing music

· Collective societies: given the difficulty of finding every user of music.  They will collect $$ and remit it to performers. 

Under copyright act: performance of music is subject to copyright. But how do you get all bars and cafes to pay you for use of your music? 

Reproduction rights: collective societies are tightly controlled under the copyright act.

[s.2 defines collective society]

part 7 deals with the splitting etc.

· CMRRA: Canadian musical and reproductive rights association:

· Takes a non-exclusive license in the music and seeks out, on behalf of licensor, to exploit the music. 

· SODRAC: Society for Reproductive Rights of Authors, Composers and Publishers in Canada   

· Takes an assignment: is more than an agent. 

· NB: if a writer’s company owns the music, SODRAC will have to get the company to assign the rights, not the author

· ADVLA: audiovisual licencing association: owners of the master recording have license: ADVLA is a collective rights system that will have these rights.

· SOCAN: most important source for music revenues. 

· If you are a member of SOCAN, you have to expressly state what organization in the US you want to take care of your rights (ASCAP is the default organization)

· SOCAN will grant licenses to users . SOCAN  sticker in a store shows that they are paying SOCAN for privilege of playing radio there..

· AFM: American Federation of Musicians: binational guild that represents musical performers in Can and US.

· ACTRA: if s/o lip-syncs, he is an actor & falls under ACTRA

If I hire a bunch of guild guys to play music and I use them to produce the film -- the guild will decide what the specific uses I want to make are.  There will be either buy-outs or use fees. 

( If you want to mk a derivative work out of a film (eg, TV series, extra airings) -- then you have to pay additional fees.)

Synchronization License

Q: How do producers acquire the music?

A: The specific license we need is a synchronization license.

· It permits the musical work to be reproduced.

· It's a hybrid license that says you can reproduce it in timed sequence with the visual reproduction of the film

· You want to mk sure you have the right not only to use the music in your film but also in all forms of advertisement and publicity.

· You also want to be sure you are granted all rights of use wrt performances.

(343, 353 of case book gives egs of synchronization licenses)

Commissioning Own Music:

· Producer will often  commission a composer to write the music.

·  Often K with a composer to write library music (cues)

Composer agreement is usually a services (rather than employment) K. 

SODRAC may own music of a composer even before he's written it.

· Sooner or later, there will be collective agreement governing the engagement of composers.

There' s a guild that has been recognized as representing composers -- SPAC - no collective agreement yet, but there is an agreement re: payment of fees into the guild fund.

12. Role of the Entertainment Lawyer

Role and duties

· Commercial corporate attorney who specializes in an entertainment area;

· Clients don’t ask if an agreement is valid – rather looking to know what consequences and implications of the agreement are / could be;

· Can give advice on agreements governed by other jurisdictions as the client can’t always afford legal expertise in other areas;  understanding the words doesn’t mean you understand the law;  i.e. ‘best efforts’ – means something different in Quebec vs. US – requires a lot more in US law;  

Gibson’s personal concerns:

· professionalism – e.g. who drafted the agreement?  

· Clarity for the future – agreements that don’t require interpretation

· Liability insurance – huge role – unfortunate;

· Opinions – hate giving them – can lead to liability / issues of credibility;

· Ethical concerns – 

· Good working relationships with other lawyers and other parties; trust others have in you is extremely important;  disadvantage is a potential conflict of interest – if you like everyone too much doesn’t look like you are fighting for you client;

Entertainment Lawyer as Business Consultant

· when you are doing something that isn’t legal – i.e. signing a clothing deal; BUT this takes you out of the E&O insurance coverage as a lawyer;  can also act as an escrow agent – who will hold signed documents that are held until they receive a certificate from both parties: make sure you have an escrow agreement;  strong indemnity clause;  can lead to a conflict of interest – your client might want the $$ but the other side said no;

· act as a personal or business manager: can be fraught with conflict;

US vs. Canada

· industry custom and practice is set by American standards;

· US lawyers are even more prominent and it is expected that they will fight on almost anything;  everybody knows everyone else’s deal terms;

· Business vs. legal – the American Bar has an Entertainment and Sports law section;  

Temptations that the Entertainment lawyer faces:

· ethical, legal and business challenges;

· qualifying as Canadian content – puppet producers – could be issue of fraud;  tempted to work on the file anyway for a variety of reasons;  there is room for honest debate on whether or not you can bring something within the rules;  doesn’t include lying;  

· side letter – completes an agreement that is signed on the table and the side letter cannot be disclosed;  they are not illegal as such but an illegal side letter would say that the US party can have final decision making power; they do complete documents;

· rely upon precedence from a colleague or previous agreements even if that specific industry wasn’t understood;  sometimes the precedents are badly done;

· choosing between yourself or your client:

1)    fiduciary duty

1) loyalty

2) confidentiality

· clients may not fully appreciate the risks;  if they deal doesn’t work out you will be blamed;

· fees are better if a condition is triggered rather than doing the best deal for your client;

Vol I, p.13: K. Schroeder, "Entertainment Law: Some Practice Considerations for Beginners" Entertainment and Sports Lawyer 13:4 (1996) 
· "Entertainment law is a synthesis of many disciplines applied to the particular insanity of show business." (p.13, quoting Simensky)

· The scope of entertainment law contains 4 basic elements: (1)case law and statutes of various other legal disciplines related to the entertainment industry; (2) state statutes that regulate entertainment-related business activity; (3) collective bargaining agreements in the industry; and (4) the application of entertainment-related bizness practices and economic principles to the above 3 elements.

· An entertainment lawyer will counsel her client on issues involving IP, Ks, bizness, labor law, securities, int'l law, taxation, immigration and litigation.

· "[W]riter/columnist Art Buchwald sued Paramount Pictures claiming that the Eddie Murphy film Coming to America was based upon a screen treatment of Buchwald's.  In that case, the court applied principles of contract law and found the standard motion picture industry contract a 'contract of adhesion.'" (p.13)

· Certain states have enacted specific statutes eg. to cover the activities of talent agents, managers, child actors, the right of a star to control the use of her name, tax exemptions, etc.  Most entertainment-related Ks contain a choice of law provision, ie. either NY/California, which can create significantly different outcomes wrt interpretation and enforceability of the K.  For this reason, an entertainment lawyer practising wherever needs to be familiar w/ these NY/Cali statutes.

· Lawyers also need to know about collective bargaining agreements covering basic fee arrangements and working conditions for essential creative and technical personnel.

· "The transactions are complex and vital, and the process of negotiating and drafting the contracts goes to the heart of most legal and business transactions in entertainment." (p.13)

· Some entertainment lawyers get drawn into performing nonlawyering activities, such as serving as agents, managers, or investment advisors.  This is never a good idea, for chances are your professional liability insurance will not cover this.  See for example the case of Day v. Rosenthal: Doris Day's entertainment lawyer became her accountant, business mgr and investment advisor in exchange for 10% of Day's earnings.  He invested her money in ventures where he and other clients had an interest and took his profit even if she lost money.  He was sued for breach of fiduciary duty, legal malpractice, fraud and was eventually disbarred.
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