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Access to Justice

Introduction
In June 1995 I presented my interim report on Access to Justice to the Lord Chancellor. Responses to the overall conclusions of the report have been overwhelmingly favourable; criticism was almost universally confined to the detail of particular recommendations. The reaction of both branches of the profession, the judiciary and consumer bodies has been strongly supportive. 

This final report is accompanied by a draft of the general rules which will form the core of the new, combined code of rules for civil procedure which was part of the task set for me by the Lord Chancellor. The report and the draft rules take into account the many submissions which I have received since the publication of the interim report. I have paid particular attention to any expressions of concern or criticism which have been made about my earlier recommendations. The report also benefits from the extensive further consultation which has taken place over the last year and the responses to the issues papers which the Inquiry published in January of this year dealing with the fast track, housing, multi party actions, medical negligence, expert evidence and costs. 

I have attempted throughout the Inquiry to give the widest possible notice of my views as they developed. I and members of the Inquiry Team have worked closely with the Legal Aid Reform Team in the Lord Chancellor's Department, and have attended numerous conferences and less formal meetings all over the country where my proposals have been discussed The organisations I have met range from the governing bodies of sections of the legal, medical and other professions to a tenants' association in a local authority tower block in London. I also visited lawyers' offices specialising in areas of litigation of especial relevance to my Inquiry and a number of academic institutions. 

Both the Law Society and the Bar set up committees which have shadowed the work of the Inquiry. In addition to holding joint sessions with the Inquiry they have made formal and informal submissions of great value. 

In the second stage of the Inquiry my work on specialist jurisdictions and special areas of litigation has been carried out with the assistance of small working groups whose members had relevant specialist expertise and practical experience. A separate working group was concerned with the drafting of the new rules of court, and another with the development of detailed procedures for the new fast track. I am immensely grateful to the members of the working groups for their wise advice. They are all extremely busy people and it is an indication of the importance they attached to the work of the Inquiry that they were prepared to devote so much time to assist me. Their names are set out in Annex 1. I thank each one of them for the great help they have given me. 

The Inquiry has again benefited from research carried out specifically to inform its work on costs. Professor Hazel Genn of University College London and Professor Richard Davies of the Centre for Applied Statistics at Lancaster University have followed up Professor Genn's preliminary analysis of costs in High Court litigation with a more detailed study based on a sample of cases submitted to the Supreme Court Taxing Office during 1990 1995. Adrian Zuckerman, a Fellow of University College, Oxford, has, with the help of one of my assessors, Senior Master Turner, conducted a survey of German practitioners to elicit their views on the fixed costs system in Germany. I am grateful to all of them, and to Chief Taxing Master Hurst for facilitating the work in the Supreme Court Taxing Office. 

Before the publication of the interim report I had visited France, the USA and Canada. During the second stage of the Inquiry I have made a further visit to the USA, Canada, Australia and Hong Kong. I am very grateful to all those who were involved in organising my intensive programme. 

I have also recently had the opportunity of discussing my approach with specialists in civil procedure from many countries around the world at a conference in Florence organised by the University of New York. 

Once again, I would like to thank the five assessors who have continued to assist me: Senior Master Turner, District Judge Greenslade, Rupert Jackson QC, John Bolton and Phillip Sycamore; also Professor Ross Cranston, my academic consultant, and Dr Richard Susskind, my consultant on information technology. I am particularly grateful to James Rennie, the craftsman of the new rules. I offer my congratulations to Master Turner on his recent appointment as Senior Master, and to District Judge Greenslade on becoming President of the Association of District Judges. In addition, I am deeply indebted to the joint secretaries to the Inquiry, Amanda Finlay and Michael Kron, and their team, for their invaluable support and commitment to the Inquiry. 

The names of the Inquiry Team and working groups are set out in Annex 1 to this report, Annex 2 provides a list of those who have contributed to the second stage of the Inquiry, whether by written submissions or by organising meetings and visits. The list is intended to be complete, and I apologise for any omissions. I am extremely grateful to everyone who has contributed. The result, in my view, is a programme for change which could radically improve access to civil justice. If it does not, then I accept responsibility. If it does achieve the objective, then this is due to the immense amount of help which I have received from the assessors, the team and the working groups. Without their help I could not have produced this report and the new rules. They are the product of a collective effort. 

Section I

Overview
The Principles 

1.    In my interim report I identified a number of principles which the civil justice system should meet in order to ensure access to justice. The system should: 

(a) be just in the results it delivers; 

(b) be fair in the way it treats litigants; 

(c) offer appropriate procedures at a reasonable cost; 

(d) deal with cases with reasonable speed; 

(e) be understandable to those who use it; 

(f) be responsive to the needs of those who use it; 

(g) provide as much certainty as the nature of particular cases allows; and 

(h) be effective: adequately resourced and organised. 

The problems
2.    The defects I identified in our present system were that it is too expensive in that the costs often exceed the value of the claim; too slow in bringing cases to a conclusion and too unequal: there is a lack of equality between the powerful, wealthy litigant and the under resourced litigant. It is too uncertain: the difficulty of forecasting what litigation will cost and how long it will last induces the fear of the unknown; and it is incomprehensible to many litigants. Above all it is too fragmented in the way it is organised since there is no one with clear overall responsibility for the administration of civil justice; and too adversarial as cases are run by the parties, not by the courts and the rules of court, all too often, are ignored by the parties and not enforced by the court. 

The basic reforms
3.    The interim report set out a blueprint for reform based on a system where the courts with the assistance of litigants would be responsible for the management of cases. I recommended that the courts should have the final responsibility for determining what procedures were suitable for each case; setting realistic timetables; and ensuring that the procedures and timetables were complied with. Defended cases would be allocated to one of three tracks: 

(a) an expanded small claims jurisdiction with a financial limit of £3,000; 

(b) a new fast track for straightforward cases up to £10,000, with strictly limited procedures, fixed timetables (20 30 weeks to trial) and fixed costs; and 

(c) a new multi track for cases above £10,000, providing individual hands on management by judicial teams for the heaviest cases, and standard or tailor made directions where these are appropriate. 

The second stage of the Inquiry
4.    My general analysis of the problems in the present system, and the broad agenda for reform which I proposed in the interim report, have provided the foundation for the more detailed work I have carried out in the second stage of the Inquiry. This has concentrated on particular areas of litigation where, in my view, the civil justice system is failing most conspicuously to meet needs of litigants. These areas are medical negligence, housing and multi party litigation. I have also developed more detailed proposals on procedure and costs for the new fast track. Another focus of special attention was the Crown Office List, which has a particularly important function in enabling individual citizens to challenge decisions of public bodies including central and local government. 

5.    In all these areas a particular concern has been to improve access to justice for individuals and small businesses. I am also concerned about the level of public expenditure on litigation, particularly in medical negligence and housing. In both of these areas substantial amounts of public money are absorbed in legal costs which could be better spent, in the one case on improving medical care and in the other on improving standards of social housing. An efficient and cost effective justice system is also of vital importance to the commercial, financial and industrial life of this country and I was anxious to improve this, especially because of the evidence I received that there was a substantial risk of the existing system changing our competitive position in relation to other jurisdictions. Finally I was anxious to ensure that the judiciary and the resources of the Court Service were deployed to the best effect. 

6.    All the work I have carried out in the second stage of the Inquiry has confirmed the conclusions I reached in the interim report about the defects in the present system. This report therefore builds on the contents and recommendations of the interim report by: 

(a) providing greater detail as to the principal recommendations in the interim report; 

(b) identifying the problems in those areas which have received special attention during the second stage of the Inquiry and the solutions I am recommending to meet those problems; 

(c) describing the new rules; and 

(d) making clear any change in my approach since the interim report. 

Rules of court
7.    An important part of my task in the Inquiry was to produce a single, simpler procedural code to apply to civil litigation in the High Court and county courts. This report is accompanied by a draft of the general rules which will form the core of the new code. In the second part of the Inquiry I have looked in detail at the specialist jurisdictions of the High Court with a view to accommodating them so far as possible within the general procedural framework embodied in the core rules. As a result of the work done by the Inquiry, it is apparent that a great many of the existing specialist rules are no longer required. Work is continuing on the more limited body of special rules which are still considered essential. Here I await with interest the views of those engaged in the specialist jurisdictions who could not express a formal opinion as to what extra rules are still needed until they had seen the general rules which have been prepared by the Inquiry. 

The new landscape
8.    If my recommendations are implemented the landscape of civil litigation will be fundamentally different from what it is now. It will be underpinned by Rule I of the new procedural code, which imposes an obligation on the courts and the parties to further the overriding objective of the rules so as to deal with cases justly. The rule provides a definition of 'dealing with a case justly', embodying the principles of equality, economy, proportionality and expedition which are fundamental to an effective contemporary system of justice. These requirements of procedural justice, operating in the traditional adversarial context, will give effect to a system which is substantively just in the results it delivers as well as in the way in which it does so. 

9.    The new landscape will have the following features. 

Litigation will be avoided wherever possible. 

(a) People will be encouraged to start court proceedings to resolve disputes only as a last resort, and after using other more appropriate means when these are available. 

(b) Information on sources of alternative dispute resolution (ADR) will be provided at all civil courts. 

(c) Legal aid funding will be available for pre litigation resolution and ADR. 

(d) Protocols in relation to medical negligence, housing and personal injury, and additional powers for the court in relation to pre litigation disclosure, will enable parties to obtain information earlier and promote settlement. 

(e) Before commencing litigation both parties will be able to make offers to settle the whole or part of a dispute supported by a special regime as to costs and higher rates of interest if not accepted. 

Litigation will be less adversarial and more co operative. 

(a) There will be an expectation of openness and co operation between parties from the outset, supported by pre litigation protocols on disclosure and experts. The courts will be able to give effect to their disapproval of a lack of co operation prior to litigation. 

(b) The court will encourage the use of ADR at case management conferences and pre trial reviews, and will take into account whether the parties have unreasonably refused to try ADR or behaved unreasonably in the course of ADR. 

(c) The duty of experts to the court will be emphasised. Single experts, instructed by the parties, will be used when practicable. Opposing experts will be encouraged to meet or communicate as early as possible to narrow the issues between them. The court will have a power to appoint an expert. 

Litigation will be less complex. 

(a) There will be a single set of rules applying to the High Court and the county courts. The rules will be simpler, and special rules for specific types of litigation will be reduced to a minimum. 

(b) All proceedings will be commenced in the same way by a claim. 

(c) The claim and defence will not be technical documents. The claim will set out the facts alleged by the claimant, the remedy the claimant seeks, the grounds on which the remedy is sought and any relevant points of law. The defence will set out the defendant's detailed response to the claim and make clear the real issues between the parties. Both 'statements of case' will have to include certificates by the parties verifying their contents so tactical allegations will no longer be possible. 

(d) During the course of proceedings the court on its own initiative, or on the application of either party, will be able to dispose of individual issues or the litigation as a whole where there is no real prospect of success. 

(e) Claimants will be able to start proceedings in any court. It will be the court's responsibility to direct parties or to transfer the case, if necessary, to the appropriate part of the system. 

(f) Discovery will be controlled; in a minority of cases the present scale of discovery will be possible but in the majority of cases there will be a new standard test for more restricted disclosure. 

(g) There will be special procedures, involving active judicial case management, to deal with multi party actions expeditiously and fairly. 

(h) Instead of an irrational kaleidoscope of different ways of appealing or applying to the High Court against the decisions of other bodies, there will be a unified code. 

The timescale of litigation will be shorter and more certain. 

(a) All cases will progress to trial in accordance with a timetable set and monitored by the court. 

(b) For fast track cases there will be fixed timetables of no more than 30 weeks. 

(c) The court will apply strict sanctions to parties who do not comply with the procedures or timetables. 

(d) Appeals from case management decisions will be kept to the minimum, and will be dealt with expeditiously. 

(e) The court will determine the length of the trial and what is to happen at the trial. 

The cost of litigation will be more affordable, more predictable, and more proportionate to the value and complexity of individual cases. 

(a) There will be fixed costs for cases on the fast track. 

(b) Estimates of costs for multi track cases will be published by the court or agreed by the parties and approved by the court. 

(c) There will be a special 'streamlined' track for lower value or less complex multi track cases, where the procedure will be as simple as possible with appropriate budgets for costs. 

(d) For classes of litigation where the procedure is uncomplicated and predictable the court will issue guideline costs with the assistance of users. 

(e) There will be a new test for the taxation of costs to further the overriding objective. It will be that there should be allowed "such sum as is reasonable taking account of the interests of both parties to the taxation." 

Parties of limited financial means will be able to conduct litigation on a more equal footing. 

(a) Litigants who are not legally represented will be able to get more help from advice services and from the courts. 

(b) Procedural judges will take account of the parties' financial circumstances in allocating cases to the fast track or to the small claims jurisdiction. 

(c) Limited procedures and tight timetables on the fast track, and judicial case management on the multi track, will make it more difficult for wealthier parties to gain a tactical advantage over their opponents by additional expenditure. 

(d) When deciding upon the procedure which is to be adopted the court will, if the parties' means are unequal, be entitled to make an order for a more elaborate procedure, conditional upon the other side agreeing to meet, in any event, the difference in the cost of the two possible procedures. 

(e) The new approach will be supported by more effective sanctions, including orders for costs in a fixed sum which are to be paid forthwith. 

There will be clear lines of judicial and administrative responsibility for the civil justice system. 

(a) The Head of Civil Justice will have overall responsibility for the civil justice system in England and Wales. 

(b) The Presiding Judges on each Circuit will exercise their responsibility for civil work in conjunction with the two Chancery judges who will also oversee the business and mercantile lists. 

(c) A nominated Circuit judge will be responsible for the effective organisation of each civil trial centre and its satellite courts. 

(d) The new administrative structure will establish a partnership between the judiciary and the Court Service. 

The structure of the courts and the deployment of judges will be designed to meet the needs of litigants. 

(a) Heavier and more complex civil cases will be concentrated at trial centres which have the resources needed, including specialist judges, to ensure that the work is dealt with effectively. 

(b) Smaller local courts will continue to play a vital role in providing easy access to the civil justice system. Housing claims, small claims, debt cases and cases allocated to the fast track will be dealt with there, as well as case management of the less complex multi track cases. 

(c) Better ways of providing access to justice in rural areas will be maintained and developed. 

(d) There will be a more straightforward system of appeals. Appeals with no real prospect of success will be eliminated at an early stage. 

(e) The courts will have access to the technology needed to monitor the progress of litigation. 

(f) Litigants will be able to communicate with the courts electronically and through video and telephone conferencing facilities. 

(g) Trials will take place on the date assigned. 

Judges will be deployed effectively so that they can manage litigation in accordance with the new rules and protocols. 

(a) Judges will be given the training they need to manage cases. 

(b) Judges will be encouraged to specialise in such areas as housing and medical negligence, and will be given the appropriate training to ensure that they understand the legal and technical issues fully. 

(c) Cases will be dealt with by the part of the system which is most appropriate. The distinctions between the county courts and High Court and between the divisions of the High Court will be of reduced significance. 

(d) Judges will have the administrative and technological support which is required for the effective management of cases. 
The civil justice system will be responsive to the needs of litigants. 

(a) Courts will provide advice and assistance to litigants through court based or duty advice and assistance schemes, especially in courts with substantial levels of debt and housing work. 

(b) Courts will provide more information to litigants through leaflets, videos, telephone helplines and information technology. 

(c) Court staff will provide information and help to litigants on how to progress their case. 

(d) There will be ongoing monitoring and research on litigants' needs. 

The funding of civil litigation
10.    My Inquiry is concerned with the procedure of the civil courts. I have not dealt directly with the funding of litigation, but there are other developments in this area which will affect the new landscape I have just described. The most significant recent development in the funding of civil litigation is the current review of legal aid, on which there has been close co operation between my Inquiry Team and the Legal Aid Reform Team. 

11.    It is essential that the reforms of legal aid should take into account and support the recommendations I am making. The reforms of civil procedure which I am proposing will be more effective if: 

(a) legal aid funding is available for pre litigation resolution and ADR (including the costs of an expert conducting expert adjudication of small claims and cases on the fast track); 

(b) public funding is available for in court advice services, especially on housing issues; 

(c) legal aid is available for solicitors and barristers providing 'unbundled' legal services to parties conducting their own cases on the fast track; 

(d) the Legal Aid Board's decisions take into account the court's allocation of a case to the appropriate track, and any directions of the court as to the future management of the case; in all cases but especially in multi party actions; 

(e) the legal aid reforms recognise the importance of ensuring the survival of efficient small firms of solicitors, particularly in remote areas. 

12.    In addition there is the availability of conditional fee agreements and the growth in legal expenses insurance. Both of these can help to make litigation more affordable, but they cannot in themselves deal with the underlying problems of excessive and unpredictable costs. Both conditional fees and insurance are, at present, available only in limited classes of cases. They will only become more generally available if costs are firmly controlled in the ways that I am proposing. 
Implementation of my reforms
13.    The Lord Chancellor welcomed my interim report and has made plain his commitment to reform. Having accepted the thrust of my recommendations, he has established an implementation team and embarked on a programme of phased implementation. 

14.    In January 1996 the Lord Chancellor appointed the Vice Chancellor, Sir Richard Scott, to take on the duties envisaged for a Head of Civil Justice. This appointment is in itself a very important step. Sir Richard will be able to take charge of implementing many of the other recommendations He will be able to provide the hands on leadership for civil litigation which it has lacked in the past. He will be able to have an input into the selection of judges to be responsible for the handling of civil work at trial centres. He will be in a position to oversee the implementation of the other recommendations. 

15.    The Court Service, in consultation with the judiciary, has started to put into place the supporting structure which will be needed to introduce the new system of case management by the courts. This includes identifying the appropriate number and location of trial centres on each Circuit, and setting up a new arrangement for a partnership between the judiciary and administrative staff. The Judicial Studies Board is preparing for an intensive programme of training for judges involved in case management, based on a survey which the Board wishes to conduct to identify the special interests and needs of judges. 

16.    Some of my other recommendations which did not need to await this final report have already been implemented. The small claims jurisdiction has been increased to £3,000, except for personal injury claims, as from 8 January l996. At the same time the test applied by district judges in considering transfer out of the small claims jurisdiction was modified, so that cases qualify for transfer if they are considered 'complex' rather then 'exceptionally complex'. The Judicial Studies Board is making arrangements to provide additional training for district judges in connection with their small claims work and has developed a protocol or best practice guide to promote the consistency of approach which I recommended. The option of paper adjudication, which I recommended, as of benefit in particular to small businesses and the self employed, is being considered by the Lord Chancellor's Department. 

17.    The effects of the increased jurisdiction are being monitored and research is being considered. I hope that the results of any monitoring or research will be published so that the effects of the increase in jurisdiction can be considered by all those involved, before any further increase is contemplated 

18.    I outlined my proposals for an enhanced role for ADR in the interim report and the past year has seen further developments, including a pilot mediation scheme at Central London County Court and plans for pilot mediation and arbitration schemes at the Patents County Court. I also understand that the Lord Chancellor is considering providing assistance with the ADR pilot scheme being conducted by Bristol Law Society and researching the effects of this. I welcome the recent publication by the Lord Chancellor's Department of a plain English guide on ADR entitled Resolving Disputes Without Going To Court, designed to make members of the public more aware of methods of resolving disputes which do not involve litigation. The new procedures I propose will emphasise the importance of ADR through the court's ability to take into account whether parties have unreasonably rejected the possibility of ADR or have behaved unreasonably in the course of ADR. 

19.    The interim report emphasised the importance of providing effective information, advice and assistance to all litigants and recommended that all the Civil Justice Review's recommendations in this respect should be implemented. Provision of such assistance until now has been very much a matter of local initiative and it says much for such local action that about one third of all county courts now host advice schemes. The creation of the Court Service as an agency, with its emphasis on customer service, and in particular the new management structure, now provides an opportunity to take a more strategic approach. The provision of information and advice directs people to appropriate means of resolving disputes, enables them to understand how to progress their eases and contributes to the effective disposal of court business. Just as ease management involves spending time to save time, so the provision of appropriate help to litigants will result in a better use of court and legal aid resources. It will also ensure that access to justice is a reality rather than a slogan. 

Conclusion
20.    In the course of the Inquiry there has been unprecedented consultation with all involved in the civil justice system. Over the last year, judges, practitioners and consumers have worked together to hammer out new ways of tackling problems and to contribute to what is proposed in this final report. I see a continuing need for such involvement in the process of implementation. Much has been done. But much more remains to be done. The continuing involvement of all those who use the civil justice system will be given coherence and leadership by the Civil Justice Council which I recommended in the interim report. Local user committees, a specialist IT sub committee and working groups developing further detail for the new fast track would all come under its aegis. The Council would continue and develop the process of co operation and creativity that the Inquiry has benefited from. 

21.    The civil justice system in this country urgently needs reform. The time is right for change. The public and businesses want change, and the majority of the legal profession agree. The judiciary has strongly supported my Inquiry. I have been given a unique opportunity to help achieve the change which is needed. 

22.    My recommendations, together with the new code of rules, form a comprehensive and coherent package for the reform of civil justice. Each contributes to and underpins the others. Their overall effectiveness could be seriously undermined by piecemeal implementation. Their implementation as a whole will ensure that all the supporting elements of the civil justice system are directed towards the fundamental reform that is required. 

23.    Nevertheless, there should be a degree of flexibility in the approach to implementation. All the recommendations I have made, both in the interim report and in this report, are designed to meet the objectives for the civil justice system which I set out at the beginning of this overview. My detailed recommendations are based on a thorough review of the present system, including the wide consultation I have mentioned, but the objectives are of primary importance. The individual proposals should not be too rigidly applied if it is found that there are better ways of achieving the objectives. My overriding concern is to ensure that we have a civil justice system which will meet the needs of the public in the twenty first century. 
Section II
Case Management
Chapter 1    Introduction 


1.    In chapters 6 and 8 of my interim report I described the introduction of judicial case management as crucial to the changes which are necessary in our civil justice system. Ultimate responsibility for the control of litigation must move from the litigants and their legal advisers to the court. The reaction to this key message in my interim report has been extremely supportive. 

2.    There are already examples of case management being developed at particular courts. In the High Court there is the management of substantial litigation, such as that involving Lloyd's, by the Commercial Court. The same is true of the Official Referees' Court. There are the procedures being adopted at county courts such as Central London, Truro and Wandsworth. The results are very encouraging. Similar developments have been taking place in Scotland, the United States, Canada, Australia and New Zealand. Experience in developing case management in other jurisdictions has indicated that not all cases require the same hands-on management but that a differential approach is needed. Research on existing systems has also shown the efficacy of timetabling. These developments show the way forward. 

3.    There are those who have misgivings about the need for my proposals and their ability to effect beneficial change. Concern has been expressed that my proposals for case management will undermine the adversarial nature of our civil justice system. The concerns are not justified. The responsibility of the parties and the legal profession for handling cases will remain. The legal profession will, however, be performing its traditional adversarial role in a managed environment governed by the courts and by the rules which will focus effort on the key issues rather than allowing every issue to be pursued regardless of expense and time, as at present. 

4.    It has also been suggested that judges are not well equipped to be managers. I do not see the active management of litigation as being outside a judge's function. It is an essential means of furthering what must be the objective of any procedural system, which is to deal with cases justly. Case management includes identifying the issues in the case; summarily disposing of some issues and deciding in which order other issues are to be resolved; fixing timetables for the parties to take particular steps in the case; and limiting disclosure and expert evidence. These are all judicial functions. They are extensions backwards in time of the role of the trial judge. It should be remembered that not all judges will be acting as procedural judges. I envisage that the function of procedural judges will usually be taken by Masters and district judges, although in more complex cases Circuit judges and High Court judges will perform the task. I see case management as an enhancement of the present role of Masters and district judges, but with clearly defined objectives. Obviously there will be a need for training for both judiciary and court staff in order to improve the necessary skills. The Judicial Studies Board recognises that a substantial training effort is needed and has already begun to consider what is required. I am conscious that some procedural judges may feel that their decisions, for example on limiting evidence or the order in which issues are to be dealt with, may be overturned by the trial judge or on appeal. In the future, I hope that the team system will make for a greater partnership between all the judges in every court and ensure consistency of approach to the handling of cases and the development of case management. 

5.    Another concern which has been expressed is that early consideration of cases, reading the papers in the case as well as conducting the conferences and pre-trial reviews, will add significantly to the burdens of already hard-pressed Masters and district judges. It has also been suggested that case management will mean an increase in the number of interlocutory hearings, when the objectives of reducing costs and delay would be better achieved by reducing the number of such hearings. Moreover, given that the majority of cases do not reach trial, it has been argued that time spent on management early in a case will be wasted time. 

6.    The concerns about workload and new ways of working are understandable. I accept that any new regime will initially impose additional burdens on those who have to operate it. But the concerns do not take sufficient account of the expectations of active case management by the court. The aim of case management conferences in multi-track cases is that fewer cases should need to come to a final trial, by encouraging the parties to settle their dispute or to resolve it outside the court system altogether, and that for those cases which do require resolution by the court the issues should be identified at an early stage so that as many of them as possible can be agreed or decided before the trial. The pre-trial review should then take further steps to ensure that the trial will be shorter and less expensive. Case management hearings will replace rather than add to the present interlocutory hearings. They should be seen as using time in order to save more time. 

7.    This last point is an aspect of the wider concern that what I am proposing will require far more staff and other resources. Both the Bar Council and the Law Society and many others have drawn attention to this. It is said that if the management of a case is now to be handled by the court instead of by the parties' lawyers, additional judicial and administrative capacity will be needed. There are several ways in which these concerns can be addressed. 

(a) Case management will be proportionate. There will be hands-on judicial intervention only in cases which will require and repay it. Basic management, with a fixed timetable and standard procedure, will be used wherever possible, on the multi-track as well as the fast track. 

(b) Case management conferences will involve a more focused and directed use of time which would otherwise be spent on interlocutory hearings. The number of interlocutory applications will in any event be reduced: the move from formal pleadings to fact-based statements of case, for example, will make applications about further and better particulars less necessary. 

(c) Priorities for resources must be established and resources redeployed where necessary. Generally, this will mean making realistic provision for reading time for judges and more clerical assistance to enable judges to spend more time on judicial functions. It may involve the use of law clerks in heavy cases, which I discuss in chapter 8. Under the new system some tasks, such as taxation of what will become fast track cases, will no longer be needed. Increased use of information technology will provide substantial support for case management by offering easier access to information on the progress of cases and by providing tools to support the management of individual cases. Its use will also mean that court staff can be freed from other tasks to provide support to judges on case management. (I refer here to the important proposals on IT in chapter 21.) 

(d) Two other significant aims of my recommendations need to be borne in mind: that of encouraging the resolution of disputes before they come to litigation, for example by greater use of pre-litigation disclosure and of ADR, and that of encouraging settlement, for example by introducing plaintiffs' offers to settle, and by disposing of issues so as to narrow the dispute. All these are intended to divert cases from the court system or to ensure that those cases which do go through the court system are disposed of as rapidly as possible. I share the view, expressed in the Commercial Court Practice Statement of 10 December 1993, that although the primary role of the court is as a forum for deciding cases it is right that the court should encourage the parties to consider the use of ADR as a means to resolve their disputes. I believe that the same is true of helping the parties to settle a case. 

8.    While I have always accepted that some additional resources will be necessary, especially for training and technology, I do believe that when all these considerations are borne in mind the additional resources required should be well within the bounds of what is possible. 

9.    It has been suggested that it is simplistic to attribute the problems of the system to one single cause, the uncontrolled nature of the litigation process, and that there is no research to back up this assertion. My approach has been to examine the many symptoms of that single underlying cause, and my proposals are designed to tackle each of those symptoms as well as to provide an overall and coherent framework which addresses the underlying cause itself. The final survey of Supreme Court Taxing Office taxed bills by Professor Genn, summarised in Annex 3, provides detailed information on the wide range of factors which contribute to the problem and the need to provide the system with procedural levers to tackle each of them. 

10.    It is argued by a minority that cost and delay in civil litigation are not excessive and no remedial action is required. The SCTO survey in fact reveals, in relation to taxed cases, a reduction in overall delay and a holding steady of cost in all case types except medical negligence where cost has been increasing by seven per cent a year. The perception of clients remains, however, that cost is excessive and in many cases disproportionate and that the overall time taken is still too long and when the facts are examined it is clear this perception is far from being without foundation. 

11.    The survey findings on proportionate cost bear this out. They indicate that average costs among the lowest value claims consistently represent more than 100 per cent of claim value and in cases between £12,500 and £25,000 average costs range from 40 per cent to 95 per cent of claim value. To put it another way, the present system provides higher benefits to lawyers than to their clients. It is only when the claim value is over £50,000 that the average combined costs of the parties are likely to represent less than the claim. These difficulties will be alleviated by my proposals for case management. 

12.    It has been argued that costs are only disproportionate if they are in excess of what the parties are prepared to pay and that this is not the case in relation to personal injury and other cases where the costs are predominantly met by insurers. I do not accept this argument for reasons which I explained in the interim report. I deal again in detail in chapter 2 of this report with why I do not accept this argument. 

13.    My proposals tackle not only the cost but also the time taken by cases to reach a conclusion. Although the SCTO survey showed that most cases had an overall duration of 20 to 35 months, personal injury and medical negligence cases lasted a median period of 54 and 61 months. Also of concern is the indication that this period is longer in personal injury cases if the case is simple rather than complex and if it is legally aided. My recommendations in relation to pre-issue disclosure and pre-litigation protocols are designed to achieve an improvement here. There are particular problems in relation to medical negligence cases; that is why I have devoted special attention to this area. 

14.    The survey found that the cases which lasted longest were the 54 per cent which settled, taking between 42 and 48 months, while those ending after judgment, a quarter of the sample, took on average 25 months. The categories of cases with the highest proportion of settlements are those with the longest duration which are medical negligence, personal injury and professional negligence. My recommendations in relation to timetabling of all cases, to plaintiffs' offers and the requirement on the court to consider and assist with settlement, are designed to improve matters here. 

15.    In conclusion, I remain convinced that there is a grave need to move to a managed system of dispute resolution and that my proposals accurately address that need. 

16.    Essential elements of my proposals for case management include: 

(a) allocating each case to the track and court at which it can be dealt with most appropriately; 

(b) encouraging and assisting the parties to settle cases or, at least, to agree on particular issues; 

(c) encouraging the use of ADR; 

(d) identifying at an early stage the key issues which need full trial; 

(e) summarily disposing of weak cases and hopeless issues; 

(f) achieving transparency and control of costs; 

(g) increasing the client's knowledge of what the progress and costs of the case will involve; 
(h) fixing and enforcing strict timetables for procedural steps leading to trial and for the trial itself. 

17.    The fast track will provide these on a standardised basis for straightforward cases under £10,000. My general approach, the detailed procedure and the costs regime are set out in chapters 2, 3 and 4. Chapter 5 sets out my detailed proposals for cases on the multi-track and chapter 6 in this section deals with sanctions. 
Chapter 2    Fast Track: General 

1.    In my interim report I recommended the establishment of a new fast track for straightforward cases not exceeding £10,000 in value. I recommended a strictly limited procedure designed to take cases to trial within a short but reasonable timescale with fixed costs that would be known in advance so that litigants could estimate their maximum liability for costs even if unsuccessful. I envisaged that the greater certainty of the procedure and the costs would encourage the development of legal expenses insurance because it would provide certainty to solicitors and to insurance companies and would enable the Legal Aid Board and other bulk purchasers of legal services to make better use of their resources. 

2.    The fast track was welcomed by the Lord Chancellor. He has asked me to develop detailed procedures and a costs structure for the fast track. This I hope has been achieved thanks to the extremely valuable help of the Fast Track Working Group. 

3.    Other jurisdictions, in particular the United States, Canada and Australia, have introduced limited procedures and tracking for straightforward cases. I have examined some of these in operation and been sent valuable material on others. The Inquiry's academic consultant has conducted a survey. Experience elsewhere has been generally positive although some systems are still at an early stage. My approach has many common features with those but is more radical in that it involves a fixed costs regime. 

The Fast Track
4.    The working group included practitioners nominated both by the Working Group professional bodies and the Advice Services Alliance (which covers a wide range of advice centres and law centres). The practitioners on the working group (listed in Annex 1) are representative of those who litigate in the civil courts and have experience of a wide range of cases, including personal injury, building and construction, disputes over goods and services, housing disrepair and other housing cases. 

Consultation
5.    An issues paper circulated in January 1996 consulted on proposals for the fast track procedures. I and members of the Inquiry Team have discussed the proposals with interested organisations and many individuals. The Inquiry Team has had detailed discussions with representatives of small businesses and the issues paper has been circulated, thanks to the Department of Trade and Industry Small Business Unit, to many of the leading business representatives via bodies such as the Institute of Directors and the Alliance of Independent Retailers and Businesses. 

Response to consultation
6.    The Consumers' Association recommended that the fast track procedure should apply to cases up to £15,000. They said: 

"This would enable more, relatively straightforward disputes relating to, for instance, building works (home extensions and improvements), to be covered by the procedure. We are aware of many consumer complaints that fall into this category but where the risk of liability for disproportionately high legal costs makes litigation an impractical option for all but the wealthy and/or brave."

The National Consumer Council (NCC) commented: 

"Broadly the NCC feels that a fast track could provide lower cost access to justice for fairly straightforward cases of moderate value. In order to ensure that this more rough and ready justice is in fact just, the new proposals need to conform to the basic principles. These are fairness and accessibility, responsiveness to objectives, equality and balance; supported by active case management, adequate resourcing, information and consultation and a non-adversarial approach."

7.    The Law Society and the Bar have been extremely constructive in their contributions. They have submitted a number of very helpful papers to the Inquiry. Their response and that from the profession and consumers, both individuals and businesses, has been overwhelmingly positive. In addition, the Department of Trade and Industry, which has circulated my interim report through its consultative bodies and information channels, has reported overwhelming enthusiasm among business on the proposals for the fast track and on case management generally. 

8.    The Law Centres Federation, while it did not accept that any link existed between the complexity of a case and its value, did accept that there was a relationship between the costs of the case and the benefit to the client. It commented: 

"It is clear that a privately paying client would not consider it reasonable that the total cost of the claim should be more than the value of the claim itself in most cases. Given the 'person of moderate means' test applied by the Legal Aid Board then the position is likely to be very much the same for legally aided clients."

9.    The Law Society in its response to my interim report supported my outline proposals for the fast track in principle but said: 

"The Society has continued to support the principle of the fast track provided the procedures are not so curtailed as to discourage settlements and lead to more trials and/or lead to rough justice. The Society also supports proportionality between what is at issue between the parties and the procedures and costs."

10.    The Society also suggests that "a number of factors, not only monetary value, need to be taken into account when deciding the appropriate track for an action." 

11.    There are nonetheless a minority who consider that the whole concept of the fast track is wrong in principle and a greater number who, while supporting the proposals in principle, are concerned about the detail. The issues of principle which were raised relate first to the scope of the fast track and the criteria by which cases are included or excluded and secondly to the concept of proportionality. 

Scope
12.    The fast track is intended to cover the majority of defended actions within the monetary band £3,000 - £10,000. All personal injury cases up to £10,000 will be included except where the claimant is a litigant in person and opts for a claim below £3,000 to be dealt with under the small claims procedure. The fast track will also deal with non-monetary claims such as injunctions, declarations and orders for specific performance which are not suitable for the small claims procedure and do not require to be dealt with on the multi-track. Since the fast track is for defended actions, debt actions, fixed date possession and return of goods actions will not be affected by these proposals unless a substantive defence is filed. 

13.    The new procedures should enable defended cases up to £10,000 to be progressed fairly within the fast track. Some respondents to the issues paper, notably the Bar, have suggested that all cases should be allocated to the fast track by a given case type, rather than as a result of a presumption based on monetary value. As against this, many respondents have pointed out that all types of cases have the potential to be simple or complex. It is preferable to establish criteria which can be applied to all types of cases and which will enable parties to identify, and the court to decide, whether or not a case is suitable for handling within the 'no frills' procedure of the fast track. 

14.    I recognise that not all cases under £10,000 will be suitable for the fast track. The criteria for removal from the fast track must be such as can be clearly identified by litigants, advisers and the courts. It is in the interests of all that there should be certainty; I do not wish to devise criteria which will lead to endless applications to transfer. 

15.    I have carefully considered the responses to the consultation and the conclusions of the working group. I recommend that a case should not be included in the fast track if: 

(a) it raises issues of public importance; or 

(b) it is a test case; or 

(c) oral evidence from experts is necessary; or 

(d) it will require lengthy legal argument or significant oral evidence which cannot be accommodated within the fast track hearing time; or 

(e) it will involve substantial documentary evidence. 

16.    There are three categories of cases which will normally be excluded because of the criteria outlined above: medical negligence cases, jury trials and cases of deceit. In those cases, the presumption should be that the case will be dealt with on the multi-track. In other types of cases, such as personal injury and other classes of professional negligence, there will be no presumption. Some individual cases will meet the criteria for transfer into the multi-track but others will not. The decision will have to be made by the district judge in the individual case, based on the information in the claim and defence and taking account of the criteria outlined above and the wishes of the parties. It has been argued that all professional negligence cases should be excluded from the fast track. Negligence claims will include claims against builders and garages, as well as claims against the 'learned' professions. There is no reason in principle to treat them differently and no clear dividing line; some of the former may be complex while some of the latter may be straightforward. Both consumers and small businesses value the improved access that the fast track will provide. I do not wish to restrict that access by the exclusion of a particular category of proceedings where their wish for access is well recorded. 

Party choice of procedure
17.    It has been suggested, by the Bar amongst others, that the decision whether to opt for the limited procedures of the fast track should be a matter for the parties themselves. I am aware that the introduction of a fast track in New South Wales was achieved on this basis. Parties and their representatives had a choice between a fast track and the standard or slow track, and legal representatives were required to inform their clients if they were pursuing the case in the slow track and of their reasons. This is one answer. However, potential litigants, both individuals and small businesses, have indicated to me that they support the concept of the fast track and I think there should be a prima facie assumption that the fast track will be used for all cases under £10,000, unless they meet one or more of the criteria for transfer out. To preserve access to justice for all users of the system it is necessary to ensure that individual users do not use more of the system's resources than their case requires. This means that the court must consider the effect of their choice on other users of the system. 

18.    There are two other compelling reasons for designing the fast track in such a way that the majority of cases under £10,000 will be dealt with under its procedures. The first is the certainty that is provided both to the litigant and to the litigant's legal advisers. This will enable advice to be given to potential litigants on the cost benefit of pursuing any case under the procedures. The second is that without the prima facie assumption that most cases would be dealt with under the fast track, there would be numerous disputes as to what the appropriate track would be and this would itself generate expense and involve a considerable drain on judicial resources. The certainty provided by the fast track will be particularly helpful in the merits test for legal aid which looks at the likely cost benefit of the case. 

Proportionality
19.    My proposals for proportionality for the system of civil justice overall are underpinned by Rule 1 of the new rules which requires the court to deal with cases in ways proportionate to the amount involved, the importance or complexity of the issues, and the parties' financial position. Proportionality underlies the whole concept of the fast track. 

20.    The argument against proportionality was put by the Association of Personal Injury Lawyers (APIL) in the first part of my Inquiry. The Association has made a number of points to me, and out of respect for its arguments I consider these in detail in what follows. In the first part of the Inquiry, APIL argued that since the costs of personal injury cases were almost invariably recovered from insurers there was no need to introduce the concept of proportionality in these cases and that to do so would have a disastrous impact on lawyers' ability to achieve proper compensation for their clients. APIL has further argued that it would be impracticable to expect its members to work within a range of costs that would be proportionate to the compensation that is awarded. They consider that if they are required substantially to reduce the cost of litigating their cases, and hence their fees, it will result in experienced personal injury solicitors giving up the work. 

21.    I considered these arguments in stage one of my Inquiry and in my interim report I commented as follows: 

"I have carefully considered these arguments but I reiterate that the cost of litigating moderate claims, as illustrated in APIL's survey, is unacceptable. The public will not be persuaded that a serious effort to bring down those costs is being made unless the amounts allowed are expressly limited at substantially lower figures. In response to the profession's argument that the present levels of costs are unavoidable under existing procedures, I am offering what I believe is a radically simplified procedure which will enable case expenditure to be reduced. Professional practices are not immutable; I would expect efficient and effective firms to adjust their methods and approach (perhaps using IT) so as to work within new cost budgets. This should be regarded not as a threat, but as a challenge and an opportunity because the resulting improvement in access to justice should mean more business for practitioners." 

"If the profession is not willing or able to meet this challenge, then it should not imagine that the status quo can be retained. More fundamental measures, possibly involving the removal of at least moderate-sized injury claims from the litigation system, would have to be envisaged." (Interim report, chapter 7, paragraphs 24 - 25)

22.    APIL has maintained its stance, basing it on two rather different considerations. First it argues that it is impossible to investigate and to prove personal injury claims in a way that is proportionate to the compensation eventually awarded because insurers are prepared to throw unlimited sums of money into the defence of quite small claims. Secondly, it argues that disproportionate cost is immaterial since the majority of personal injury claims succeed and the costs of litigating the action are in any event reimbursed to the claimant by the defendant. I accept that the first argument will have weight in a minority of cases; an example is where there are pioneering types of action such as vibration white finger. Actions involving new areas of industrial disease or other cases which are effectively test cases should not come within the fast track. However, in the majority of cases, the insurers will have little scope to deploy excessive resources even if they want to do so, which I doubt will happen, because of the limited procedure. In those cases where a defendant unexpectedly pursues a small action at great expense to the claimant, the judge will provide the protection needed by exercising his discretion to disapply the limit on recoverable costs. 

23.    The second point goes to the root of the Inquiry and is not to be accepted. A system which usually pays those who litigate cases as much as, and sometimes more than, the victims receive in compensation simply fails to command public confidence. One of the objectives of the Inquiry is to restructure the work that solicitors have to do so that there will be a greater degree of proportionality between the amount of a claim and the cost of pursuing it. As the London Solicitors' Litigation Association pointed out, the only way to limit the costs of a case is to limit the amount of work that the solicitor has to do on the case. That is what the fast track will achieve. 

24.    Even where individual litigants receive back the full cost of achieving their compensation, that cost must be borne in the first place by the insurers, in the second place by the insured and in the third place by society generally. I accept that the cost of litigating and awarding compensation has a regulatory role in influencing awards of compensation and the costs associated with them may well play a part in deterring employers from perpetuating unsafe practices. But that is also likely to be achieved by proportionate costs, and in any event is more a matter for the insurance industry to achieve through appropriate loading of premiums than through accepting excessive litigation costs. In addition, when insurers consider settling cases they tend to look at the total cost of the claim (the damages payable plus costs). Excessive cost tends to reduce the sum available for damages. Finally, the pattern of high spending on personal injury contaminates other areas of litigation where the costs are less likely to be borne by insurers. 

25.    More recently, in the final stages of the Inquiry, APIL has argued that the growing use of conditional fee agreements, since their introduction in August 1995, has provided access to justice in personal injury cases for those who previously did not litigate through fear of costs, and that there is no need for personal injury cases to be subject to the fast track since the desired increase in access to justice has been achieved. APIL contends that conditional fee agreements provide claimants with complete certainty as to costs, through the provision of insurance after the event since, if the client loses, the insurance pays all the defendant's costs and the claimant's solicitor must carry his own costs. If the claimant wins, as APIL suggests will happen in 95 per cent of personal injury cases, he/she will recover in the region of 85 per cent of his/her costs from the defendant. Successful claimants pay their own solicitor a success fee, which APIL suggests would normally be between 20 - 30 per cent of solicitor and own client costs. The Law Society recommends that, in any event, it should be no more than 25 per cent of the damages recovered. 

26.    APIL's concern is that fixed recoverable costs will diminish the amount of costs recovered by claimants on their behalf from defendants because the cost of litigating an individual case may be in excess of the fixed recoverable costs if those are not fixed at a realistic level. If that were to happen, clients would have to meet the extra out of their damages, in addition to the success fee, or solicitors would be pressured to do the work for less. APIL has said that in those circumstances, either clients would cease to use conditional fee agreements or experienced personal injury lawyers would no longer be able to undertake the work. Either outcome would reduce access to justice. 

27.    The whole concept of the fast track is intended to increase access to justice by removing the uncertainty over excessive cost which deters people from litigating. Conditional fee agreements combined with after the event insurance contribute to the same objective. The two must work together to improve access rather than reduce it. It will be clear, however, from the preceding discussion, that conditional fees do not answer the case for a more economical level of costs. Indeed, they could, taken by themselves, shore up an uneconomic level of costs. An acceptable level of costs can best be achieved by ensuring that the costs regime provides a realistic and fair reward for litigating such cases and that solicitors generally accept this regime of fixed limited costs for solicitor and own client costs. The working group has recommended a structure designed to achieve that, which I outline in chapter 4. 

28. The Fast Track Working Group and the work on pre-action protocols have demonstrated the considerable progress that can be made by working groups of judges and practitioners representing both claimants and defendants in devising procedures appropriate to cases under £10,000. I recommend that such groups should carry forward the work on the costs regime on a similar basis. 

29. There is a final point to which I attach great importance. It is vital that solicitors should feel able to welcome the fast track system as a new facility which they can commend to their clients as providing access to justice with certainty and economy. Constant pressure to take cases out of the fast track will undermine certainty and increase costs. 
Equality of resources
30.    Many of those responding to the fast track issues paper were concerned that it might reduce equality between the litigants. That is the opposite of what should be the position. Equality is furthered by setting out the requirements in terms of activity and timetable for both parties at the very start of the case. There will be very limited scope for any party to undertake extra work and no reward for doing so. The timetable will be sufficient for parties to undertake the work that is needed but not so generous as to encourage elaboration. While the fixed costs will be set at a level sufficient to reward the winning party for this work, the resultant procedure will mean that there is little potential for a powerful opponent to drive up costs in a way which is intimidating to the weaker litigant, as can happen in the current system. Sanctions will be more effective, whether they are cost related or inhibit a party's ability to present material in the case. It is particularly important on the fast track for the court to provide protection, on both a preventative and a curative basis, against oppressive or unreasonable behaviour. My proposals for dealing with such behaviour are set out in detail in chapter 6. 

Court control
31.    My proposal for a court-managed system which sets a timetable for steps to be taken to progress a case to trial in the fast track is a significant change from the current party-driven litigation. It builds on the experience of timetabling at Liverpool and Central London County Courts. On consultation, the overwhelming response to timetabling was positive. The limited period given to parties by fixed dates for trial was seen as beneficial in concentrating attention, ensuring effective preparation and, most significantly, in reducing cost. Litigants in person, in particular, find detailed timetables helpful but complain that at present they are routinely ignored by practitioners, with impunity. That will no longer be possible under my proposals. 
32. It is clear that at present party-driven litigation is still taking too long to reach a conclusion. It is unreasonable in my view to expect clients to wait on average two to three years for the resolution of a dispute. It is important for cases to proceed as quickly as is consistent with the interests of justice. The longer the period from the time when the cause of action arose until trial the more difficult it is for clients and witnesses to remember the events clearly. It is also likely that the eventual award will be of less significance to the successful party so long after the event, notwithstanding the possibility of awarding interest on the claim. For this reason it is important that lower value cases, which will be dealt with on the fast track, are resolved as soon as possible. The way to achieve that is for the court to determine an appropriate timetable to bring cases to final disposition. 

The judiciary and court resources
33.    Particularly in the early stages the fast track will impose a considerable burden on the judiciary, especially the district judges. They will have to consider cases at the outset to determine the allocation to the proper track and will have to deal with applications to remove cases from the track, to vary the timetables, to require opponents to produce documents or experts' reports or to restrain the oppressive activity of opponents. It will be essential for there to be consistency in decision making throughout the country, at each local centre and at every level of the judiciary. This will require judicial training and guidance to ensure that there is consistency of approach both at first instance and appeal. District judges and Circuit judges need to feel that they are operating within a system which will be supported by High Court judges and the Court of Appeal. It is particularly crucial that time is allocated to allow judges to give proper consideration to the papers when the defence is filed, to determine the appropriate track and give the necessary directions for the future conduct of the case. It is also important, for the purposes of trial management, that judges receive the necessary training and that time is allocated to pre-read the papers. Judges will require administrative support from the Court Service to ensure that the new demands of the fast track can be met. Listing systems must enable judges to deal with applications for relief from sanctions within days rather than weeks. 

34.    If difficulties arise over meeting timetables, these need to be resolved quickly. Whilst the majority of these applications may be dealt with on paper, some may require a hearing. It will also be important that appointments to deal with failure to return the listing questionnaire are given promptly. Appeals, particularly interlocutory appeals, will also need to be disposed of expeditiously and effectively. I deal with appeals generally in chapter 14. 

35.    I recognise that this presents a considerable challenge, particularly to the Court Service, but I am firmly of the view that listing arrangements need to be more responsive to the needs of litigants. The practical ways in which this will be achieved will need to be worked out locally but experience in many areas, particularly with the Central London Common Listing System, has demonstrated that, with a degree of creativity and ingenuity, cases can usually be heard on the day for which they are listed. The same ingenuity and creativity will now be required throughout the whole system. 

36.    Cases allocated to the fast track will generally be tried by district judges unless it is more practicable or appropriate for the case to be heard by a Circuit judge. I recommended in my interim report that fast track cases should be heard at local county courts convenient to the parties. I still believe that this should be an option but recognise there will be circumstances in which it is more advantageous for the case to be heard at a civil trial centre. For example, it may enable parties to have an earlier hearing date or it may be more convenient bearing in mind public transport facilities. It is, however, important that there should be a central listing system within each local group of courts to ensure the most effective use of court and judicial resources and provide the listing flexibility needed to deal with cases expeditiously. 

37.    I outline in more detail in chapter 21 the role which information technology might play in implementing my proposals generally and judicial case management in particular. It is important that systems are introduced to support my proposals for the fast track. In particular, both the judiciary and the courts must be in a position to monitor the progress of individual cases to trial as efficiently as possible. Systems must also be introduced to support the administrative process, particularly that relating to listing. Systems of monitoring which depend solely on papers are clearly inefficient and time consuming. I am aware that the Court Service already has a programme for developing information technology systems in the county courts, known as LOCCS (Local County Court System). The first module of LOCCS, called 'Caseman', will provide courts with a database for court details and will, in the first instance, enable courts to process cases more efficiently and effectively without complete reliance on paper-based systems. It is expected that both 'Caseman' and further modules under the LOCCS programme can be developed to support my proposals for the fast track and case management generally. I understand that 'Caseman' will be available to the largest courts by March 1997 and to all courts by the end of 1998. 

Implementation
38.    A significant number of the responses to the fast track issues paper have urged that there should be piloting of the new fast track procedures and, in particular, of the costs regime, before the fast track is introduced overall. The fast track depends, as do all the changes which I am recommending, on a change of culture throughout the system which will be supported by the new rules which I am drafting. It will affect judges and court staff as well as the profession. The new system will depend very much on good and clear forms, notes for guidance and practice guides, changes in the listing practices, and appropriate information technology in both courts and solicitors' offices to ensure that the requirements of the timetable are properly diarised. 

39.    The need for a change in culture will only be achieved by implementing my proposals for the fast track as a whole. It would be difficult to secure such a change if, as has been argued, the procedures were implemented without the costs regime. There would be a real danger that it might replicate, within the fast track, the disproportionate costs that already exist within the current methods of litigation. However, there are some aspects of the procedure where I believe it would be beneficial to consider piloting. Listing practices will need to be reviewed to meet the needs of the fast track and to meet the considerable criticism voiced in relation to current practices. I am aware that the Court Service already has this in hand. New listing systems will take time to develop and it may be helpful for there to be a degree of experimentation to determine the best approach for different areas and different sized courts. 

40.    Implementation is of course a matter for the Lord Chancellor to consider. It will be for him to decide on the scale and the timetable of preparation if he accepts my proposals for the fast track. For my own part, I would merely suggest the need for a sensible timetable for implementation so that there can be adequate time to convert and train all of those involved; the judiciary, court staff and lawyers, and for practitioners and the Court Service to devise and put in place the structural arrangements, both in terms of staff and information technology, that will enable the new fast track to work effectively. 

Chapter 3    Fast Track: Detailed Procedures 

1.    In this chapter I set out the detailed procedure for the fast track. I start from the point at which the defence is filed. My proposals for starting a claim and for filing a defence and/or counterclaim will apply to all cases and are set out in chapter 12. My proposals for pre-action conduct, including establishing protocols, which will facilitate the speedy progressing of cases on the fast track are set out in chapter 10. Chapter 11 deals generally with claimants' and defendants' offers to settle and will apply to cases on the fast track. 

Allocation to the fast track
2.    The common procedure, which I recommended in my interim report, will require all cases to be scrutinised by the Master or district judge after a defence is filed. This will enable the claim to be allocated to the appropriate track; that is, small claims, the fast track or the multi-track. In practice, most cases which are candidates for the fast track will be managed by district judges in county courts. In making the decision as to which is the appropriate track, the judge will have to consider the criteria which will prevent a case being included in the fast track, which I set out in paragraph 15 of the previous chapter. 

3.    Responses to the issues paper suggested that parties should be able to indicate the appropriate track at the outset. I therefore adopt the working group's recommendation that the parties may file an allocation questionnaire with the claim or defence which will provide further information. Among the information which it would provide would be the parties' choice of track together with their reasons for preferring that track, the estimated value of the claim, the number of non-expert witnesses, whether expert reports have been obtained, what further reports are needed, and the type of claim. It should also include any suggested variation in the standard timetable, together with reasons for this and an alternative timetable. It will enable parties to indicate any special considerations and the preferred venue. The precise form of the questionnaire and the information which will be included in the new claim form will need to be developed as part of the implementation process. 

4.    On the basis of this information the district judge will allocate a 'trial week', set a timetable for the work to be done to ensure that the claim is ready for trial by the date given and give directions generally in relation to disclosure, witness statements, expert evidence and any other particular directions considered necessary in an individual case. This exercise will be conducted on the papers. It will not require a hearing. 

5.    Both the claim and the defence must set out the facts of the case in a way which allows the judge to identify clearly the issues to be resolved. If either the claim or defence is deficient, the judge will be able to order further details or consider summary disposal. It is the combined aim of the fast track and the new system of statements of case that there should be less need for applications for further and better particulars and interrogatories. When an application is necessary, the decision as to who should pay the costs will depend on whose fault it was that an application was required. 

6.    The Institute of Legal Executives and the Association of Personal Injury Lawyers (APIL) suggested that every case on the fast track should have a case management conference early in the procedure to determine the way in which it should be run. This would place too heavy a drain on court resources, add substantially to the cost of cases and, in the majority of cases, would be unlikely to provide any corresponding benefit. Questionnaires will elicit the information the judge will require to give his directions. When further guidance is required from the procedural judge, this will normally be able to be done on paper. An interlocutory hearing will be a last resort to resolve matters of particular difficulty. 

7.    However, litigants in person do face greater difficulties in knowing how to prove their case and assessing whether expert evidence is required. I recommend, therefore, that judges should have the power to direct a preliminary hearing for the purpose of assisting litigants in person to prepare their case. The other party may well wish to attend but will not normally be required to do so. 

Venue
8.    The existing rules relating to the automatic transfer of cases will no longer apply. Instead, venue will be decided by the judge. Relevant considerations will include the location of the parties, where the cause of action arose and practical factors, such as access by public transport and facilities such as wheelchair ramps and facilities for those with hearing difficulties. The National Consumer Council and the Advice Services Alliance have both stressed to me the importance of such matters for the public. When the transfer of a case is ordered, management directions will be given by the receiving court. 

Transfer in or out of fast track
9.    It will be within the discretion of the judge to allocate to the fast track defended actions which fall within the small claims jurisdiction or in which more than £10,000 is claimed. The decision will rest with the court and will take into account the wishes of the parties, their means and court resources. Normally applications to transfer cases will be dealt with on paper. 

10.    A case may become more complex after it has been allocated to the fast track. When this happens the case will be able to be referred to the judge for allocation to another track. An exceptionally strong reason will be needed to transfer a case contrary to the wishes of a weaker party. Legally aided parties may need to satisfy the Legal Aid Board that it is reasonable for the action to proceed on the multi-track. However, I would expect, if a decision has already been made by the court, the Legal Aid Board would rarely, if ever, take a different view from that of the court. 

11.    A number of respondents were concerned in case spurious counterclaims would be made for the purposes of removing cases from the fast track. Although I do not consider the risk of this abuse is great, the existence of a counterclaim will not, of itself, dictate the track to which a case will be allocated even where the value of the counterclaim exceeds the normal financial band for the track. Instead the judge will exercise his discretion on all the information which is available. The onus will be on the party suggesting that the case should be transferred to justify this. In some cases it may be necessary to handle claim and counterclaim separately. This should reduce the scope for tactical counterclaims. 

12. Concern has been expressed about the effect of a succession of applications to amend. The proposed fact-based statements of case should reduce the need for amendments. However, a claim may be amended once, after service of the claim, without leave of the court. Similarly, a defence or counterclaim may be amended once without leave. Any further amendment will require leave of the court. This may mean further directions and an adjustment to the timetable will be needed. Unless there are special circumstances explaining why the amendment is not the fault of the party seeking leave to amend, that party will have to pay the costs assessed by the judge to arise from the amendment forthwith to the other party. 

Timetable
13.    The timetable I recommended in the interim report was 20 to 30 weeks, with a 'warned week' or fixed date for trial allocated at the time of the initial directions and a definite trial date notified nearer to trial. The working group has recommended a standard timetable outlining the steps which must be completed in preparing the case for trial and the timescale in which this should be done. I accept this recommendation. Experience with pre-trial reviews indicates that in a very high proportion of cases set down for trial, many of the steps which should have been completed prior to setting down have not been taken. In view of this the working group thought that it would be preferable to specify a timescale for each of the key preparatory elements rather than merely specifying an overall date by which they should all have been completed. 

14.    Taking into account the views of the working group, I propose the following standard timetable which will start from the date of service of the order for directions and will include specific dates on which stages are to be completed. For example, assuming the date of service of the directions order to be 10 June 1996. 

(a) Disclosure must take place by 8 July 1996 (28 days from the date of service of the order for directions). 

(b) Exchange of witness statements must take place by 29 July 1996 (21 days thereafter). 

(c) Exchange of expert reports must take place by 19 August 1996 (a further 21 days thereafter). 

(d) The court will dispatch the listing questionnaire by 19 August 1996 (70 days from the start of the timetable). 

(e) Parties need to return the listing questionnaire by 2 September 1996 (84 days from the start date). 

(f) The trial will take place during the week commencing 18 November 1996 and the court will notify the parties of the fixed date at least eight weeks before the hearing. 

Annex 4 is an example of the timetable set out in a Gantt chart. 

15.    I regard adherence to the overall timetable, with strict observance of the set trial date, as an essential component of the fast track. For this reason, the directions order will be framed as a series of requirements which must be completed by specified dates and will include an automatic sanction for non-compliance unless an extension has been granted prospectively. Parties will be in breach of the order unless they comply with the directions by the date specified. A copy of the directions order will be sent to clients as well as their legal advisers so that they too can monitor the progress of their case. 

16.    I propose that the automatic sanction in relation to service of expert reports or witness statements should be that the defaulting party is unable to rely on that evidence unless relief has been sought in advance of the date for compliance and allowed. Thus, an example of an automatic sanction contained in the directions order would be that the defendant must serve all witness statements on the claimant by 10 June 1996 and will not be entitled to rely on the evidence of any witness whose statement is not so disclosed. 

17.    In the case of disclosure, it would not be sufficient merely to debar such evidence as it is usually the party seeking discovery who would be at a disadvantage. For this reason, I recommend that the appropriate automatic sanction would be to debar the party from relying on the document but further to enable the other party to apply ex parte, certifying non-compliance with the direction, for an order debarring the party at fault from pursuing their claim or defence if discovery is not complied with within seven days of service of the order. I set out in more detail in chapter 6 my proposals for appropriate sanctions and the circumstances in which parties may obtain relief from sanctions. 

18.    Parties will always be working to a timetable. Any party wishing to vary a date or the timetable must apply in advance to do so. Applications to vary the trial date or defer the listing questionnaire will always be on notice and will be granted only in the most exceptional circumstances. In addition, even where the court is prepared exceptionally to grant an adjournment, it will not make orders to adjourn generally but will always adjourn to a new fixed date. Applications giving reasons, will be made to the court with a copy to the other party. The court will consider such applications and grant them without a hearing, although the district judge may contact the other party to discover their views. If necessary, he may fix an appointment. 

19.    I accept that judges may occasionally need to vary the timetable. For example, there could be significant problems with evidence, there may be a change of solicitor or the proceedings may have been issued at the very end of the limitation period. If the prognosis is uncertain but there is no major dispute over liability, an extension may be appropriate but the preferable course will usually be a split trial. It is particularly important from the client's point of view that the issue of liability in these cases is determined at the earliest opportunity. The prospect of an early trial of liability frequently leads to an admission. Once liability is determined, it is unusual to have a trial on quantum because settlements usually follow. This will also foster interim payments being made in cases where the long-term prognosis remains uncertain. These circumstances should be identified by the information provided in the allocation questionnaire. The judge will then provide a timetable which, while realistic, will avoid unnecessary delay. 

20.    Although the issue of third party proceedings may not, of itself, necessitate a change in the timetable or the costs arrangements, a defence to third party proceedings will require further scrutiny by the judge. At that stage, it will be open to the judge to determine whether the case remains in the fast track, whether there needs to be an adjustment to the timetable, whether the third party proceedings should be dealt with separately or whether the whole case should be transferred to the multi-track. The judge will take into account the effect that such proceedings will have on the parties, particularly the cost consequences, when making his decision. 

21.    There will also be cases where the overall timetable can be significantly shortened. The facility to apply, in clear cases, for summary judgment either on the application of one of the parties, or of the court's own motion will also be available. Summary judgment is dealt with in chapter 12. 

22.    The timetabling system for the fast track will be supported by the use of information technology which will enable the court and the judiciary to monitor effectively the progress of cases. The system is being developed by the Court Service as part of the LOCCS (Local County Court Office Systems) programme. One of the modules of this programme, 'Caseman', will provide courts with facilities which can be further developed to provide the sort of case management system which will be needed. 

Disclosure
23.    There will only be standard disclosure on the fast track, that is: 

(a) the parties' own documents: those on which a party relies in support of his/her contentions within the proceedings; and 

(b) adverse documents: those of which a party is aware and which to a material extent adversely affect his/her own case or support another party's case. 

My detailed proposals for disclosure are dealt with in chapter 12. 

24.    To alleviate the difficulty in obtaining documents in personal injury cases, a list of documents which should be automatically disclosed forms part of the pre-action protocol which is described in more detail in chapter 10. 

Expert evidence
25.    It is very important to limit the use of experts on the fast track to achieve my goal of proportionate cost. My detailed proposals on the handling of expert evidence are set out in chapter 13. Under those proposals, the court will have complete control over the use of experts in litigation. The way in which the use of experts on the fast track will be controlled is as follows. 

(a) There will be no oral evidence from experts: the evidence will be in writing. 

(b) Protocols will encourage the use of a single expert agreed between the parties. 

(c) Parties will be able to put written questions to experts. 

(d) The court will have the power to order that a single expert be appointed or that parties put forward names of experts for selection by the court. 

(e) Where a single expert is not agreed or directed by the court, and where a party requires experts from more than one discipline, then they may be instructed, although a party will not be allowed more than two experts in a fast track case without leave of the court. 

(f) Leave of the court will be required to instruct any expert, other than a medical expert, in road traffic accident cases. 

Witnesses of fact
26.    In the interim report I recommended that in fast track cases the evidence of witnesses should be handled by way of witness summaries. The working group's preference, however, is for brief witness statements, as most witness statements in fast track cases are, in any event, relatively concise and largely factual. If this is the case a summary will not be necessary. However, in any event, witnesses will be allowed to amplify their statements in their oral evidence provided that the additional evidence does not go outside the broad scope of the statement. 

Listing questionnaire
27.    There is a need to confirm that the parties have complied with the directions in the directions order before the case is allocated a final fixed trial date and time. The court needs information on what has happened and also the parties' estimates of how long the hearing will take. To obtain this information the court will send a listing questionnaire 10 weeks after service of the directions order. Parties will be required to return it within 14 days. If a party does not return the listing questionnaire when required to do so, the court will fix a hearing to resolve any difficulties and to ensure that the case is back on schedule for the trial. Legal representatives will be required to attend court with their clients and this may lead to a 'wasted costs' order. This should take place no less than nine weeks before the intended trial date. 

Listing arrangements
28. Once the listing questionnaire has been returned from both parties, the court will give a fixed date for trial at a set time. I attach great importance to trial dates being honoured and I know that the Court Service is already working towards developing an effective listing system to meet the needs of the fast track. 

29.    Under my proposals for the fast track, the court will give parties a 'warned' week in which their case will be listed at the directions stage. The actual trial date will be within this 'window'. Although many respondents have requested fixed dates from the start, it would be extremely difficult to give a specific date for trial in all cases at the directions stage, given the high proportion of cases which settle between then and the trial date. In some courts the settlement rate is in excess of 80 per cent. Unless the court was able to fill vacated dates at short notice, which seems unlikely, this could result in courts not being utilised four out of five days each week. This in turn would lead to longer waiting times for all cases. Although I favour fixed trial dates I have therefore concluded that it would not be realistic to fix them in all cases at the directions stage. 

30. Responses to consultation indicated four areas of concern to judges and practitioners: first, whether the Court Service would be able to provide a judge and a court on the date fixed for the trial; secondly, whether limited hearing times would be eaten into by other urgent matters, as happens at present, so that cases come on very late in the day and have to be adjourned or are not reached at all; thirdly, the impact of the current approach to listing which 'overbooks' because of the high rate of settlement; and fourthly, the practice in some courts of block listing which inevitably results in delay. 

31. Fixed trial dates, limited hearing times and trials completed within one day are key components of the fast track and essential if there is to be a significant reduction in cost and delay. Meeting these new requirements will involve changes in working practices for all concerned. Practitioners must provide accurate information in the listing questionnaire to enable hearing times to be calculated on a realistic basis. They must inform the court of any settlement. District judges must make realistic assessments of hearing times based on the information provided. Courts must reconsider their listing arrangements and make provision for hearing urgent matters in ways which do not interfere with fast track hearings. They must provide specific staggered times for hearings rather than block lists. 

The trial
32.    The key characteristics of fast track trials are that there should be no oral expert evidence; the trial length should be strictly limited and the judge will have responsibility for ensuring that effective and appropriate use is made of the allotted time. 

33.    The trial length of three hours that was suggested in the issues paper has attracted a great deal of comment. Some respondents have failed to take account of the fact there will be no oral evidence from experts, which will considerably reduce the amount of time required. Many respondents felt that, while three hours was too short, a period of five hours should be sufficient for the majority of fast track cases. I do not regard the three-hour time limit as sacrosanct. When the district judge considers the case at the outset, the decision on whether it is appropriate for the fast track will depend in part on whether it can be dealt with within the normal fast track hearing time of three hours or half a day. If it is suitable in all other ways but might take up to a day then it could remain within the fast track. The important point is that if a case is allocated to the fast track at the directions stage then it must be heard within a day. Only in exceptional circumstances should the case be taken out of the fast track once allocated. 

34.    The amount of time allocated to a particular case will be derived from the information contained in the listing questionnaire. In order to make the most effective use of the time available, advocates will have to concentrate on the key issues and evidence. Judges will have to exercise control throughout the hearing, as many do at present. To do this effectively, they will need time to pre-read papers. There will also be a greater need to exercise discipline on late applications for additional witnesses and other matters where this is likely to affect the length of the trial. The importance of not overrunning the allocated trial time cannot be overemphasised. It will call for a skilful, professional partnership between judiciary, legal profession and Court Service alike. 

35.    For the judiciary and the legal profession, the challenge must be to achieve greater accuracy in estimating the time required and to ensure that cases which could settle do so before they are entered in the list. All the players have a responsibility to each other and to others whose cases must, if these skills are not developed, either wait longer for their trial or be exposed to the risks of overlisting. For the Court Service the challenge must be to improve the arrangements for moving cases and to increase the reliability of listing fixtures. If the Court Service fails to meet this responsibility through no fault but its own, and fixed dates are not honoured, then I accept the working group's recommendation that the Court Service should be liable for the costs of the hearing, except where the failure to honour the date is as a result of a specific judicial direction. 

Appeals
36.    My detailed proposals for both interlocutory and final appeals are set out in chapter 14. It is particularly important on the fast track that interlocutory appeals are dealt with expeditiously to ensure that the timetable for getting cases to trial is not delayed to an extent which affects the trial date. 
Recommendations
My recommendations are as follows. 

(1)      When appropriate cases shall be allocated to the fast track by a district judge after service of the defence. A case should not be included in the fast track if: 

(a) it raises issues of public importance; or 

(b) it is a test case; or 

(c) oral evidence from experts is necessary; or 

(d) it will require lengthy legal argument or significant oral evidence which cannot be accommodated within the fast track hearing time; or 

(e) it will involve substantial documentary evidence. 

(2)      Additional information to assist allocation to the appropriate track may be provided by questionnaires filed by the parties. 

(3)      When allocating a case to the fast track the judge should decide on venue, allocate a 'trial week' and set a timetable for the steps to be taken which will ensure that the case can be tried by the date given; and give directions for preparing the case. 

(4)      Judges should have the power to direct a preliminary hearing where a litigant is in person so as to assist the litigant in the preparation of the case. 

(5)      There should be a discretion to allocate to the fast track other defended actions which fall outside the recommended monetary band but which are otherwise appropriate for disposal on the fast track. 

(6)      Directions orders will be framed as a series of requirements which must be completed by specified dates. 

(7)      Applications to vary the timetable must be made within the relevant time limit. If that time has passed, a sanction will apply automatically, unless relief is applied for. 

(8)      There should be no oral evidence from expert witnesses but parties will be able to put written questions to experts. 

(9)      Where possible a single expert should be instructed. Any relevant protocols should be observed. 

(10)      The court will have a residual power to appoint a single expert. 

(11)      Where a party legitimately requires experts from more than one discipline then they may be instructed, although no more than two experts can be instructed without leave of the court. 
(12)      Leave of the court will be required to instruct any expert, other than a medical expert, in road traffic accident cases. 

(13)      The court will give a fixed date for trial at a set time and for a limited hearing time. 

(14)      Normally cases should be completed in three hours but if otherwise suitable may go up to a day. 

(15)      Cases are to be heard on the date fixed. If the Court Service fails to honour a fixed date, through no fault but its own, it should be liable for the wasted costs except where the failure is the result of a specific judicial direction. 

Chapter 4    Fast Track: Costs 

Introduction
1.    In this chapter I set out my approach to establishing a regime of fixed recoverable costs for fast track cases. It is based on the work of the Fast Track Working Group. It seeks to provide an appropriate balance between certainty, proportionality and reasonable remuneration, taking account of: 

(a) the variety of cases which will be handled on the fast track; 

(b) the variations in amount and type of work in each case category; 

(c) the different characteristics of solicitors' practices; 

(d) the differing stages at which cases finish; 

(e) the additional work that may be required in some, but not all, cases. 

2.    The provisional results of the working group's consideration were set out in a consultation paper issued in April 1996. Consumer representatives, businesses, judges and practitioners have commented on the paper. Consumers and businesses generally support a fixed costs regime. Small businesses are particularly keen on the certainty that fixed costs will provide, because they will be able to quantify at the outset the likely costs of bringing or defending an action. The proposed regime will also help businesses and individual litigants to negotiate their own solicitors' costs on a more effective and better informed basis. The National Consumer Council has also welcomed the proposals but has warned that, unless the levels of the fixed costs are fair and realistic, the introduction of the fast track will diminish rather than increase access to justice. The judiciary, too, are broadly content with the proposed regime, and have made a number of helpful comments on the detail of the proposals. 

3.    The response from practitioners has been divided. Those who tend to represent claimants are concerned that the fixed costs might not properly reward the work required, so that claimants will be at a disadvantage against defendant insurers who can afford to spend more on the defence than they can expect to recover. There is concern that experienced practitioners might stop taking on cases. Defendant solicitors are broadly in favour of fixed costs, but again stress that the costs must be set at the right level. 

4.    The Law Society has also drawn attention to the risks which could flow from costs being set too low: lawyers might be persuaded to cut corners to keep within the costs parameters, or actual costs might have to be met from the award won by a litigant which might dissuade people from taking legal action in the first place. But the Law Society has also acknowledged that if the costs projections are pitched fairly, the greater certainty and transparency of fixed costs will encourage more members of the public to seek redress from the courts, bringing lawyers more business. 

5.    The consultation has led to the proposals being refined. The structure which is now proposed will serve as a basis for further detailed work on the precise amounts which should be payable. The working group has undertaken some initial costings to assist in drawing up a blueprint for a costs regime, based on profiles of the activity which will be required in a number of different case types under the fast track procedure. The activity profiles were drawn up by practitioner and district judge members of the working group, and are based on a fair average of the time that a reasonably competent solicitor would take to do the work. While further work to set the levels of costs will be required by those responsible for implementing my proposals, I believe that the working group's activity profiles provide a good indication of the amount of work which will be required. 

6.    There has been an almost universal request from practitioners and the National Consumer Council for the new procedures to be piloted to provide information about the realistic costs which should apply. Timetables and the restricted procedure are being, and can continue to be, tested. There are, however, problems in running pilots on costs. How can you have a regime offering benefits to only selected litigants who happen to be in a particular area? Practitioners may choose or avoid the courts in which pilot studies are being conducted. Knowledge of the pilot might itself impact on the level of costs. I consider it would be preferable to set up a series of detailed hypothetical studies of the procedure using actual cases in a number of different areas. This would provide experience for members of the profession and the judiciary, as well as representatives of the Court Service, of working real cases through the proposed procedure to assess the amount of work that will be required. This type of exercise could produce slightly artificial results due to the effect on the participants of being involved in a new project. It would, however, allow the new approach to be tested out repeatedly on a theoretical basis over a much shorter period of time than would otherwise be possible. In addition, there will be a need to monitor the operation of the costs regime to ensure that what is proposed meets the objectives which I have set for it. 

Solicitor and own client costs
7.    The fast track costs regime will provide a standard system of fixed inter partes costs. It will result in the individual litigant knowing at the outset of the proceedings the maximum extent of his liability for his opponent's costs if he loses, and the amount that he will recover from his opponent if he wins. 

8.    However, the litigant also needs information on what he will pay his own solicitor. To provide this certainty it is imperative that solicitors explain their basis of charging to their clients. They must go beyond quoting an hourly rate to enable clients to appreciate their real maximum exposure. The fact that the fast track provides a greater degree of certainty as to the procedure involved should enable them to do this. It is also my hope that the fixed costs regime will enable clients to negotiate their own solicitors' costs on a more informed basis, and to make a better assessment of whether they wish to pay more than the fixed costs and, if so, what they will receive for the extra expense. I therefore recommend that, unless there is a written agreement between the client and his own solicitor which sets out clearly the agreed terms of business, the costs payable by a client to his own solicitor should be limited to the level of the fixed costs plus disbursements. The agreement will need to set out the likely level of fixed recoverable costs, the basis of charging specifying the hourly rate actually charged, and the likely level of disbursements and expert fees. It should include the best possible information, including all the relevant figures, on the amount which the client will be liable to pay. This information should be updated in the event of a change of circumstances. 
Certainty
9.    It is suggested that it is both impossible and unfair to estimate in advance the costs of any case. Certainty as to cost needs to be linked to certainty as to procedure. Unnecessary delays and complexities in procedure add to the work required on a case and push up the costs. I accept that at present there are difficulties for practitioners in this respect. But the fast track is designed to overcome these difficulties. 

Equality
10. One criticism that has been made of my proposals for fixed recoverable costs is that they will allow the more affluent party to spend more on vigorously pursuing his own case whilst limiting the amount that he will have to pay his opponent if he loses. This is not the case. The limited procedure and strict timetable in the fast track will reduce both the scope for a party to delay or push up the amount of work required by an opponent and the extent to which a party will be able to spend money extravagantly on his own case. 

11.    The fast track will also be supported by the firm but fair use of sanctions which are described in detail in chapter 6. 

Reasonableness
12.    The working group, in drawing up proposals for the costs regime, has had in mind the need to ensure that cases on the fast track can be litigated by small firms undertaking a reasonable but not enormous volume of work at this level, either across the whole range of work or within one particular area of litigation. My proposal is for standard fixed recoverable costs. These will not directly reflect the cost of work undertaken in each individual case. The costs regime will, however, provide an amount which overall will represent reasonable remuneration. Today most practitioners who undertake litigation take on more than a handful of cases. Those who do not litigate except on isolated occasions have available to them the services of members of the Bar who deal with litigation regularly. Solicitors either with or without the assistance of the Bar should therefore be able to conduct litigation profitably on the fast track. 

13. The working group has not undertaken detailed work on the costings for the new regime. Its effort has been directed at establishing the initial structure. Further detailed work will be required to establish the final figures. In paragraph 6 above, I have recommended that this might be assisted by a series of detailed case studies in different areas of the country. This will provide further information on the realistic cost of progressing cases on the fast track. In the light of information available to me at present, from the initial work on activity profiles, examination of current county court bills by District Judge Greenslade and Professor Hazel Genn, and information on the current cost of legally aided cases, I consider that it should be possible to litigate even the upper band of fast track cases at a total legal cost of up to £2,500, excluding VAT and disbursements. This is based on a preliminary assessment, undertaken chiefly to inform the structure rather than the actual level of costs. Those responsible for implementation will establish the specific figures. It will then be for solicitors together to work within this figure. 
Proportionality
14.    There are a number of possible options for achieving a proportionate costs regime. The issues paper on the fast track canvassed views on whether the best approach would be to devise a single level of costs for all cases up to £10,000, several bands within the £10,000 limit or a sliding scale of percentages related to case value. While the responses indicated some support for a sliding scale of percentages, since this would provide absolute proportionality in every case, this approach would make it impossible for solicitors to put a figure on the likely costs until the end of the case. There was particular concern that it would be very difficult to achieve both proportionality and a realistic figure at the lower end of the scale - that is, personal injury cases under £3,000 - since there is a basic minimum amount of work which has to be done in all cases. The weight of responses favoured broad bands related to case value. 

15.    I propose that there should be two value bands: up to £5,000 and up to £10,000. The lower band will include claims up to £5,000 not dealt with within the present small claims limit of £3,000. As now, costs will depend on the award for successful claimants and the amount of the claim for successful defendants. This approach will encourage claimants to make a realistic assessment of their claim. It will also allow solicitors greater certainty at the start of the case because they will be able to assess at the outset the fixed costs for which clients will be liable if they lose (based on the value of the claim) and either the likely amount they will recover or, in cases likely to be near the boundaries of a band, a lower and upper figure. 

16. The value of the award will be taken as being the value before deductions for contributory negligence and any damages recouped by the Compensation Recovery Unit in respect of social security benefits paid as a result of the injury, so that the level of recoverable costs is related to the issue at stake and more fairly reflects the amount of work required. 

Amount of work
17.    A number of respondents to the fast track issues paper observed that required the amount of work required on a case is not necessarily related to the value of the claim. The activity profiles prepared by the working group indicated that most potential fast track cases fell into two broad groups; straightforward cases which tended to require seven to ten hours work, and those involving additional work which tended to require between 13 and 18 hours work. For example, cases involving expert evidence tended to require more work than those which did not. I accept that the cases which will fall within the fast track are not sufficiently homogeneous for me to be sure that a single amount within each value band would provide fair remuneration for both groups. A single fee covering all would not provide adequate reward for cases requiring additional work but would over-reward the straightforward. I therefore propose that there should be two levels of costs within each value band. 

18.    While it would be attractive, in terms of certainty, to assess whether a case required more or less work according to the type of case, particular case types may vary in the amount of work required. I therefore recommend that individual cases should be considered against specified criteria. This approach should enable litigants and their solicitors to assess with a reasonable degree of certainty into which fee band their case will fall. The district judge will determine the costs band into which the case will fall at the paper review stage once the defence is filed by assessing whether the individual case meets these criteria. 

19.    A number of criteria which might be good indicators of whether a case will require additional work have been suggested. Some criteria, such as disclosure exceeding that laid down as standard or a multiplicity of experts, are more relevant to the decision on whether the case should be in the fast track or the multi-track. Others, such as a split trial or a limitation issue, would be better taken account of by an additional fee since they relate to procedural activities which occur in only a minority of cases. In the case of children, the vast majority of such cases will be personal injury cases and will meet the first of the identified criteria. 

20.    I have therefore identified the following criteria as being valid indicators of additional work required on a case: 

(a) the need for expert evidence; 

(b) parties who are patients (as defined by the Mental Health Act 1983) and therefore require a next friend; 

(c) parties who are unable to give adequate instructions in English; and 

(d) multiple defendants with different interests where the case is otherwise suitable for the fast track. 

21.    The Law Society has recommended that the same level of costs should be payable for cases valued up to £5,000 requiring additional work and straightforward cases valued between £5,000 and £10,000. I consider that this approach adds to the simplicity of the costs regime, and I therefore accept this recommendation. Thus there will be three bands of costs: 

Band A      £5,000 ceiling and straightforward 

Band B      £5,000 ceiling and additional work factors 
                £10,000 ceiling and straightforward 

Band C    £10,000 ceiling and additional work factors. 

22.    Litigants will be able to file an allocation questionnaire with their claim or defence identifying any factors meeting the criteria for the additional work band and making representations about any desired changes to the standard timetable. Where other factors emerge later in the case, either party may apply in writing to the court for directions at any stage. Such directions could include a direction that additional work criteria are present. 

Non-monetary claims
23.    I have set out my recommended approach to achieving proportionality in cases which have a monetary value. Non-monetary claims are less straightforward in this respect. It has been suggested that such claims could be assigned a notional monetary value by the district judge at the paper review stage. It is, however, less easy to identify factors which would ensure a consistent and predictable allocation of non-monetary cases to the three costs bands and this approach would reduce certainty as to costs for the client. I therefore propose that non-monetary claims should be assigned to the middle costs band (B) or transferred to the multi-track. This approach will also be taken in cases where an injunction is the only relief sought. My proposals for dealing with the costs of interim injunctions and injunctions as part of another claim are set out in paragraphs 52 to 54. Experience of handling non-monetary claims over the initial period should be helpful in indicating criteria for allocation to different notional value bands in the future. 

Stages
24.    Cases finish or settle at different stages. To ensure that remuneration broadly corresponds to the activity required at different stages within the new fast track procedure, the fixed costs will be divided into tranches relating to the stage the case has reached, although the costs will only become payable at the conclusion of the case. This approach will allow clients to assess their exposure to costs at each stage of the case, and give effect in part to my general recommendation that clients should know how much their case is costing as it progresses. It will ensure that the costs regime provides certainty as to costs for litigants whose cases settle as well as for those who go to trial. It will be important for clients with solicitor and own clients costs agreements to be kept informed about the costs of their cases. 

25.    The points for stage-related payments should be set at key stages in the fixed procedural timetable where there is external evidence that the stage has been reached. The first key stage is the point at which the case is allocated to the fast track. The second is the filing of the listing questionnaire. Few cases will conclude at the exact point of these key procedural stages. The percentages of costs relating to each stage should therefore reflect the range of work which might be carried out between these stage points. Some cases may settle very shortly after allocation to the fast track, while others may settle after witness statements are served. The percentages should therefore be pitched at a level which will fairly represent work done towards resolution of the case, and encourage settlement early in the stage. 

26.    The percentage of costs payable for the first stage, up to and including allocation to the fast track will be higher for claimants than for defendants, recognising the amount of work which will be required to prepare the case. I propose that it should be 40 per cent of the fixed recoverable costs for claimants, and 25 per cent for defendants. 

27.    In the second stage, up to and including the filing of the listing questionnaire, both claimant and defendant will have to do broadly equivalent amounts of work. The percentage of costs should therefore be the same for both parties: 70 per cent. 

28.    After filing the listing questionnaire, both parties will have to prepare effectively for the trial. There will be a further 20 per cent for this stage. The final 10 per cent of the fixed recoverable costs will be payable only in cases which go to trial or settle in the 48 hours before trial, when all the final preparation will have been completed. 

29.    Some respondents to my consultation paper on fast track costs have argued that the defendant should not be entitled to very much in the way of costs if the case ends at the first stage. However, there is a need to recognise that defendants will need to file a fuller defence than is currently the practice and I consider that 25 per cent of the fixed costs fairly represents the amount of work that will have been done by that stage. 

30.    It has also been suggested to me that total costs for defendants in personal injury cases should be less because defendants do much less work than claimants, and that much of the early work may be done by the insurer rather than his solicitor. However, the pre-action protocols for fast track cases will require defendants to do more early preparation in order to meet the requirements of the directions and timetable. In my view it is unrealistic and impracticable to seek to distinguish cases where work is done by defendant insurers or defendant solicitors. The costs regime is intended to apply to all defendants. 

31.    Claims for fixed amounts for goods or services which become defended will be allocated to the fast track. Generally speaking, very limited work will have been done in such cases prior to the issue of proceedings. The application of the stage costs that I am proposing could lead to unfairness if such a claim was settled very shortly after a defence was filed. I therefore recommend that further work be carried out to establish a fair percentage of the fixed costs to be recoverable for the first stage of such claims. 

Offers to settle
32.    My proposals for offers to settle are set out in chapter 11. Where an offer to settle by either party is made and accepted, the successful party will be entitled to recover costs up to the date of acceptance. The level of the costs recoverable will be determined by the stage the case has reached. However, the relevant point will be the due date for a particular procedural stage rather than the actual date, if that is earlier, to prevent parties getting ahead of the timetable in order to recover higher costs. Thus it will be for the party making an offer to calculate the effect of the timetable on his liability for costs and time the offer accordingly. For example, if the defendant makes an offer less than 21 days before the listing questionnaire is due and this is accepted after the date for filing the listing questionnaire, the claimant will receive 90 per cent of the fixed recoverable costs. Similarly, where the claimant discontinues, the defendant will be entitled to recover his costs on the same principle. 

33.    Where the claimant does not accept the defendant's offer to settle but fails to beat the offer at trial, currently the claimant is entitled to recover his costs up to the date of the offer but is liable to pay the defendant's additional costs from that point. On the fast track the same broad principle will apply. For example, where the defendant offers to settle before the listing questionnaires are filed and the case proceeds to trial, the claimant will recover 70 per cent of his costs and will be liable to pay the defendant 30 per cent of his costs plus the advocacy fee. 

Costs matrix
34.    My proposal is therefore for a range of costs levels combining recognition of factors which are likely to lead to additional work with a broad banding approach to case value, and payment corresponding to the activity required at each stage of the case. 

35.    In its response to my issues papers, the Law Society suggested that a costs matrix would present simply and clearly the relationship between the amount of work required on a case, the stage reached and case value. I am extremely grateful to the Law Society for this suggestion, which I consider will assist the client's understanding of the costs for which he may be liable. I propose the following outline costs matrix: 
	BAND
	CLAIMANT
	Up to and including allocation to fast track 

(40%)
	Up to and including filing the listing questionnaire 

(70%)
	Up to 48 hours before the trial 

(90%)
	Trial 


(100%)
	Advocacy fee

	
	DEFENDANT
	Up to and including allocation to fast track 

(25%)
	
	
	
	

	A
	£5,000 ceiling and straightforward
	
	
	
	
	

	B
	£5,000 ceiling and additional work factors
£10,000 ceiling and straightforward
	
	
	
	
	

	C
	£10,000 ceiling and additional work factors
	
	
	
	
	


36.    The costs matrix will operate by cases being allocated to a costs band according to the case value and the presence of specific additional work criteria. The district judge will determine whether additional work criteria are present when the defence is filed. Since the criteria for additional work are simple, solicitors should be able to advise their clients on the likely allocation beforehand. Disbursements will be payable in addition to the fixed costs. 

Advocacy fees
37.    The working group recommended that there should be an advocacy fee covering the immediate preparation for trial (including a conference) and advocacy, payable only in cases which go to trial. 

38.    The advocacy fee will be based on the same bands as those proposed for solicitors' fixed costs. The Bar has suggested, and I strongly agree, that this should be regardless of the length of the hearing. It will be payable whether the advocate is a solicitor or barrister. A conference, final preparation for trial by the advocate and preparation of a skeleton argument will be included in the advocacy fee, but preparation of bundles and notifying witnesses will fall into the trial stage of the fixed costs. Payment for more than one counsel will not be allowed. 

39.    At present Law Society rules of conduct provide that where counsel has been instructed, the instructing solicitor is under a duty to attend or arrange for the attendance of a responsible representative throughout the proceedings, except in specified circumstances. The costs of such attendance will be included in the trial stage of the solicitor's fixed costs. The amount included will take into account that a junior member of the solicitor's staff would normally be able to carry out this function. Rules of conduct of this kind impose additional costs on the fast track. I recommend that they should be changed. 

Cancelled hearings
40.    At present, a considerable proportion of cases settle shortly before trial and very often at the last minute. The working group considered whether cancellation fees should be payable to advocates if trials did not take place. This would be a move away from the current practice that once the brief is delivered counsel is entitled to payment in full even if the case immediately settles (although in practice a reduced fee may be negotiated). I think that the correct approach is to pay for work actually undertaken, such as conferences. The new arrangements should, however, recognise that shorter hearing times will require considerably more preparation by advocates. In straightforward cases this is likely to be undertaken, as at present, just before the hearing, and conferences if required will take place on the day of the trial. In other cases, the advocate will usually arrange a conference with the client and prepare for trial a good way in advance. 

41.    I propose, therefore, that where a case settles after the brief has been delivered and a conference has been held, advocates will be entitled to receive 40 per cent of the advocacy fee to cover the work done on the conference. However, where the advocate is a solicitor who is a member of the firm which has had conduct of the case, I do not consider that it should be necessary for a conference to be held. I do not, therefore, propose to make any provision for payment for a conference in these circumstances. 

42.    If the case settles less than 48 hours before the hearing, the solicitor advocate from the conducting firm will be entitled to 40 per cent of the advocacy fee, to cover the preparation that will have been done by this stage. For other advocates, there will be an entitlement to the full fee. 

Waiting time
43.    I have already set out the importance for the operation of the fast track of using the most effective listing arrangements to minimise the interruption of trial time for urgent business. This approach should reduce the amount of waiting time on the day of hearing. The advocacy fee is intended to be appropriate for all hearings up to one day. I therefore do not consider that it is necessary to make additional payment for waiting time. 

Travel time and costs
44.    A small amount of travel time and costs to cover time spent travelling to and from court for the trial will be included in the advocacy fee. This is intended to cover the time spent travelling by advocates 'local' to the court, and swings and roundabouts will operate within this amount. Costs associated with longer journeys may be allowed, and further work is needed to establish the amount. 
Additional costs
45.    The costs matrix covers the core costs of the solicitor in the majority of cases. However, there are some costs which are not suitable for inclusion in the costs matrix, either because they relate to particular procedural stages which will only feature in a small number of cases (such as injunctions) or because they may vary greatly between cases (such as disbursements and experts' fees). While these additional costs will reduce certainty as to the total cost for the client, at this stage in the introduction of the fast track it would not be appropriate to recommend their inclusion in the overall fixed costs. The solicitor will, however, be required to give the client an estimate of experts' fees and of the standard disbursements associated with the particular type of case at the outset of the case. Where there is a written agreement setting out agreed terms of business between the client and his solicitor, it should include an estimate of disbursements. Where the estimate is likely to be exceeded, the client should be informed. 

Disbursements
46. Disbursements, including court fees, will be recoverable in addition to the fixed costs. It has been suggested that this might encourage solicitors to use solicitor agents or non-solicitors for work for which payment is included in the fixed costs and then claim the cost as a disbursement, thereby obtaining double-payment. Examples that have been given are where accountants are instructed to carry out simple mathematical calculations within a solicitor's competence, or where enquiry agents are used to interview witnesses. Disbursements will be subject to scrutiny by the court to ensure that any such claims are disallowed. 

47.    In order to assist in determining the disbursements to be allowed, each party should, at the end of the case, submit a form to the court setting out all disbursements incurred and attaching relevant vouchers. This may then be challenged. 

Experts
48.    Since the use of experts will be considered in determining whether a higher level of costs is appropriate, it will be particularly important for the rules to allow judges to control effectively the use of experts. It will be important to differentiate clearly between experts and the use of agents for work for which payment is covered by the standard costs. Many respondents have been reluctant to place any limit on experts' fees although there is at the same time concern about the high fees charged. On the fast track this is a particular worry. I recommend that further work should be carried out to establish standard fees for experts' reports. The level of a maximum or standard fee will need to take into account the ability of an opponent to ask questions of an expert. 

49.    The overall number of experts will be reduced by pre-action protocols and other steps encouraging parties to agree a single expert's report. There will be an overriding discretion to disallow the costs of experts' reports where they are unreasonably incurred. This will apply where it was not appropriate to obtain a report on the particular issue, or where separate reports are commissioned but the district judge considers it unreasonable not to have instructed a single expert. 
Split trials
50.    There may be occasions, even on the fast track, where an early trial on liability alone may be required but quantum cannot be decided at that stage because of uncertainty over the prognosis. In many cases a trial on liability alone will lead to settlement. If it does not and there is a later trial on quantum alone, there will still be a need for a further advocacy fee and a degree of preparation by the solicitor. In those circumstances, the solicitor's total fixed costs will be increased by 20 per cent. 

Interlocutory applications
51.    It is of particular importance in reducing the cost of lower value cases that there should, in the main, be no interlocutory hearings. Pre-action protocols, informative claims and detailed defences all have a part to play in making this possible. There may, however, be occasional cases where an interlocutory hearing is necessary, such as where there is an application for extension of the timetable or for relief from a sanction. Because the circumstances will vary, I recommend that the district judge should make a costs order in each individual case and that, if the hearing was occasioned by the default of a party, that party should normally pay the costs forthwith. Such costs orders will be separate from the fixed fee. In such cases, if for example a solicitor has not adhered to the timetable and as a result has to appear before the court, the client should be informed about the costs order against him so that he can apply for a wasted costs order against his solicitor if the solicitor was at fault. 

Injunction hearings
52. In paragraph 23, I recommended that non-monetary claims should be assigned to costs band (B). Where an injunction only is sought, those provisions will apply. Where an injunction is linked to a claim for damages, the costs will be determined by the amount of damages recovered (or claimed in the case of a successful defendant). 

53.    Other claims may involve an application for an interim injunction, usually immediately after the issue of proceedings. I propose that there should be an additional 'bolt-on' fee to cover the immediate preparation for and the hearing of the application. The costs recoverable for the claim as a whole, depending on the stage which the claim reached, would then be determined at the conclusion of the case. 

54.    However, situations will arise in which the interim injunction effectively resolves the case. Where this occurs before the case is allocated to the fast track, I recommend that a separate fixed fee should apply. Those responsible for implementation will decide what this should be. 

Children and patient settlements
55.    Where a claim is issued to approve a settlement, the fast track costs regime will not apply since there will be no defence. Where a case is already in the fast track and a settlement is reached which requires the court's approval, I recommend that, in addition to the costs applicable to the stage at which settlement was reached, an additional fixed fee should be allowed to cover the preparation for and advocacy at the hearing to approve the settlement. 

Counterclaims
56.    In cases involving counterclaims, case value will be determined for the purpose of costs by looking at the value of the claim and counterclaim separately, rather than allowing the parties to ask for the value to be determined on the balance. 

Indemnity principle
57.    The indemnity principle provides that a party may recover from his opponent only as much as he owes his lawyer. The indemnity principle will need to be modified so that the costs recoverable are the fixed costs, subject to any court order on, for example, interlocutory costs. Thus, the fixed costs will be recoverable even if the solicitor and own client costs would be lower. 

Mechanism for ordering the costs to be paid
58.    There will no longer be a need for costs payable inter partes to be taxed. Where a case proceeds to trial, the court will certify the total costs, including disbursements at the end of the trial. The order for costs will then be included in the judgment. 

Conditional fees
59.    The extent to which conditional fee agreements are available will not be affected by the existence of the fast track costs regime. Indeed, their adoption could well be assisted by the ability to base the percentage increase on the fixed costs, thus giving more certainty to the client. A conditional fee agreement for a fast track case will need to set out the relationship between the fixed costs, the likely amount of solicitor and own client costs and the proportion of those costs represented by the success fee if the client wins. 

Geographical variation
60.    Consideration may have to be given to whether the levels of fixed costs should vary according to the geographical location of the court or solicitor's office. 

Litigants in person
61.    In chapter 7 I have recommended that there should be a review of the provisions relating to the costs of litigants in person. This review will need to take into account the effect of the fixed costs regime and, in particular, the need to ensure that the total of the litigant in person's costs, plus the cost of any legal advice, does not exceed the total fixed recoverable costs which would have applied had the litigant been represented. 

Evaluation and review
62.    There will need to be a general and continuous evaluation and review of the operation of the new rules and the costs regime. The levels of the fixed costs should be reviewed each year, and the general operation of the fixed costs regime should be reviewed every three years by a committee representing judges, a representative selection of litigants, consumers and their representative bodies and practitioners. This committee should report to the Lord Chancellor through the Civil Justice Council. 

63.    To inform the evaluation and review of the costs regime, it will be necessary to collect data on the level of costs recovered in fast track cases, particularly in the first year of operation. Information on costs recovered in cases which settle before trial, on levels of experts and fees and on the type and amount of disbursements incurred will be particularly useful to inform further development of the regime. 

Recommendations
My recommendations are as follows. 

(1) There should be a regime of fixed recoverable costs for fast track cases. 

(2) The guideline maximum legal costs on the fast track should be £2,500, excluding VAT and disbursements. 

(3) The costs payable by a client to his own solicitor should be limited to the level of the fixed costs plus disbursements unless there is a written agreement between the client and his solicitor which sets out clearly the different terms. 

(4) The costs regime should reflect case value in two bands; up to £5,000 and up to £10,000. There should be two levels of costs within each value band, one for straightforward cases and the other for cases requiring additional work. 

(5) The fixed costs should be divided into tranches relating to the stage the case reaches. 

(6) There should be a fixed advocacy fee for each band payable in cases which go to trial whether the advocate is a solicitor or a barrister. A cancellation fee should be payable to the advocate to cover work undertaken on cases which settle shortly before trial. 

(7) The Law Society's rule of conduct requiring a solicitor to attend trial with counsel except in specified circumstances should be revoked. 

(8) The costs of interlocutory hearings, applications for interim injunctions and hearings for the court to approve a settlement should be additional to the fixed costs. 

(9) The indemnity principle should be modified so that the costs recoverable are the fixed costs. 

(10) There should be further detailed work to establish the levels of the fixed costs, standard fees for experts' reports and an appropriate fee for defended debt cases. 

(11) The levels of the fixed costs should be reviewed each year, and the general operation of the fixed costs regime should be reviewed every three years by a committee reporting to the Lord Chancellor through the Civil Justice Council. 

Chapter 5    The Multi-Track 

Case management
1.    There are various options for case management open to the court ranging from light control to full judicial hands-on case management. In reaching its decision on management, the court can take account of the parties' proposals for management and, if it approves, adopt them. It can do any one or more of the following: 

(a) fix a case management conference; 

(b) issue directions in writing for the preparation of the case; 

(c) fix a date for the trial; 

(d) specify a period within which it is intended that the trial shall take place; 

(e) fix a pre-trial review. 

In this chapter I set out in detail the way in which the court will reach a decision on those options and the considerations it will take into account. 

A different approach
2.    The multi-track will include a wide range of cases, from straightforward cases just above the fast track limit to the most complex and weighty matters involving claims for millions of pounds and multi-party actions with many claimants. Case management will reflect this. The central principle is that the court will manage every case, but the type of management will vary according to the needs of the case. 

3.    In broad terms, this means that simpler cases will need less of a hands-on approach by the courts and more complex cases will require greater judicial involvement. But whatever the type of management, the parties must co-operate with it. So, in straightforward cases, if standard directions are all that are required, the parties must carry out these directions and not complicate or delay matters; in the heaviest cases, when the court will be seeking to ascertain and refine the issues at an early stage, a case management conference must not be treated as a formality, with the client knowing nothing of what is being done and his solicitors being represented at too low a level. 

4.    The nature of management required will be decided by the procedural judge as part of the initial scrutiny. I described this scrutiny in the interim report: 

"It will determine whether the case can be dealt with by standard directions and timetable, or whether more active case management is required and the appropriate judge for both management and eventual trial. A particularly important part of the process will be to identify those cases which are sufficiently complex to justify individual management from the outset by a more senior judge and those which will need to be tried by a High Court judge." (Interim report, chapter 8, paragraph 3).
Initial scrutiny
5.    Case management on the multi-track will start with the court scrutinising the case once the defence is received to determine the choice of track, where the case should be dealt with and the appropriate degree of management. In straightforward cases, where the procedural judge can see to the end of the case because the main issues are clear and there is no apparent complexity of evidence or multiplicity of issues and little scope for ADR, the procedural judge, having considered any request from the parties for a case management conference, will be entitled to give written directions as to witness statements, expert evidence and disclosure of documents, and fix a 'window' for the trial and direct when the listing questionnaire should be served. It will then be unnecessary for there to be a case management conference, although in some cases a telephone conference may be helpful. As one of the aims of case management is to dispose summarily of weak cases and hopeless issues, in the clearest cases the procedural judge may be able to direct an immediate trial or fix a summary disposal hearing. 

6.    In less simple cases, he may need to decide first whether there should be an early case management conference or a pre-trial review or both. The judge will have to weigh their advantages as against the expense. Are the directions that could be given going to save time and costs in the long run? Is a conference likely to lead to a settlement? On the other hand are the circumstances such that it is better to leave matters to a pre-trial review when the evidence will have been disclosed and the trial is imminent? In a case of substance, both a case management conference and a pre-trial review will be justified. 

7.    However, the procedural judge must bear in mind the costs of case management conferences, in terms both of the parties' costs and of court resources, and they should not be ordered unless they would clearly be of value. The need to control the costs of a case is particularly important in smaller value multi-track cases. In such cases the procedural judge should be more willing to consider paper directions, not dissimilar to the standard directions in fast track cases, but with a slightly more relaxed timetable. I envisage that there will be many straightforward multi-track cases of, say, between £10,000 and £25,000, which will not need a case management conference. In paragraphs 29 - 31 below I suggest the development of a 'streamlined procedure' which would enable many smaller and more straightforward cases on the multi-track to be dealt with swiftly and economically. 

8.    There will be actions, including certain actions now begun by originating summons or motion, in which there will be no need for substantial case management, because it will be possible for the court to determine the case at the first hearing. For such cases, it will be possible for the claimant to indicate that all that is required is a hearing at the outset and, where appropriate, it can then be disposed of at the first hearing. When the claim is issued the court will fix the day for the first hearing and insert it on the claim, or indicate an approximate date, or say that a date will be fixed later. If it is not possible to determine the case at the first hearing, that hearing will in effect be a case management conference at which the court will give directions for the progression of the case. Where the facts are not in dispute it should be possible for there to be standard directions and a standard timetable. 

Questionnaires
9.    Although my proposals for case management place greater responsibility for the progress of a case in the hands of the court, it is essential, as the Council of Circuit Judges has pointed out, for the court to have sufficient material on which to base the important early decisions about the handling of cases. This includes the views of the parties on how the case should be managed. The statements of case are not intended to provide all such material. It should therefore be possible for the parties to provide information on matters relevant to the progress of the case and for the court to call for such information by means of a questionnaire. This will avoid the court holding a case management conference simply for the purpose of obtaining information. It will also enable the parties to play a part in the initial decision as to how the case will best be managed. Questionnaires will bind neither the parties nor the court, but I have no doubt that they will often be helpful. 

10.    It would be undesirable to lay down fixed rules as to when the parties should file their questionnaires setting out their proposals for the management of the case. In the interests of expedition they should be able to do so at the same time as they file their statements of case. The claimant may however feel that he cannot do so until he knows that the claim is being contested and he has seen the defendant's case. Following helpful suggestions by the Commercial Court Group and others, the questionnaire could indicate: 

(a) whether specific disclosure will be sought; 

(b) what are the principal issues and whether they are ones of construction, fact, expert evidence or law; 

(c) whether any directions concerning factual or expert evidence would be helpful at an early stage; 

(d) whether ADR has been or is about to be attempted; 

(e) whether there is any way in which the court can assist the parties to resolve their dispute without the need for a trial, or a full trial; 

(f) how much time they need for any specific disclosure, witness statements or experts' reports; 

(g) when the case will be ready for trial; 

(h) the present estimate of the length of the trial; 

(i) the costs to date and an estimate of the total costs; 

(j) whether there should be a case management conference and, if so, when it is considered it should take place. 

At a later stage in the case the court will require equivalent information in a listing questionnaire. 

Case management conference
11.    At a case management conference the procedural judge should aim to achieve the following: 

(a) identify the key issues; 

(b) earmark issues for summary disposal; 

(c) explore the scope for ADR or settlement; 

(d) give directions as to witness statements, experts' reports and the disclosure of documents, including setting a limit where appropriate; 

(e) set a timetable for the case; 

(f) consider the trial date or trial window, the date when the listing questionnaire should be sent out, whether there should be a pre-trial review and the estimated length of the trial; 

(g) find out what costs have been incurred to date and control likely future costs. 

12.    A further element of case management, which I discuss more fully in paragraphs 32-34 is that it should be open to the parties and the court to agree that a case can be determined without an oral hearing. 

Timing of case management conferences
13.    The timing of the first case management conference can be flexible, subject to the principle that its object is to set the agenda for the case before too many costs have been incurred and too much time has elapsed. In more complex cases, it will often be desirable for it to take place before standard disclosure since there is a greater danger of unnecessary time and costs being expended on this, in the absence of judicial control. The Commercial Court and Chancery groups thought that the procedural judge might consider that a case management conference would be more effective after standard disclosure has taken place, because by then the issues will have become clearer. In such cases the conference should be as soon after standard disclosure as practicable. Occasionally it may even be desirable to have a case management conference before the defence has been served, for example in very complex areas such as some Official Referees' cases. In multi-party actions, where it has been necessary for much work to be carried out before the claim can be served, there may well be a case management conference as soon as a multi-party situation is certified, as discussed in chapter 17. 

Lists of issues
14.    The identification and rolling disposal of the issues is a key element in the reforms. It will therefore be necessary for the parties to file statements of issues, if possible agreed beforehand, for case management. Again the approach must be that it is worth spending time in order to save more time. I do not agree with those who have expressed doubt about the value of having lists of issues on the grounds that in a simple case they will be unnecessary and, in a complex case, will take too long to prepare. If it takes a long time to prepare a statement of issues in a complex case it is an indication that the issues do need to be ascertained more clearly. If it is a simple case the statement will not involve more than minimal effort. 

Parties attending case management conferences
15.    The conference is a significant opportunity to take important decisions about a case, including the possibility of settlement or referring the dispute to ADR, and to consider the costs so far and the estimate of the future costs. The client must be enabled to know what has happened and be involved in the decisions about the future of the action. The litigation is his responsibility. He has both an interest in being involved and a duty to be involved. The presence of the parties will ensure that the lawyers take the event seriously and prepare for it properly. It was for these reasons that I proposed in chapter 8, paragraph 8, of the interim report that the lay client, or someone fully authorised to act on his behalf, should be required to attend the case management conference and pre-trial review in a multi-track case. The specialist working groups agree that it is something which should be strongly encouraged by the court, although they have expressed reservations about making this a requirement in every case. 

16.    There may be both practical difficulties and questions of expense in the case of a foreign party (individual or corporate) attending a case management conference. Nor may it always be possible for a representative of a large company or of a government department, for example, to be able to give undertakings at a conference which bind the party. Nevertheless, I am aware of at least one major insurance company which has been able to authorise its representative to enter into settlements at pre-trial reviews. At first sight there is a difference between an international company which is well used to litigation and an individual who is bringing a personal injury claim never having come into contact with the courts before. In the latter case, there is a clear need for the litigant to know what is going on in his case, how much it is all costing and how the court intends to handle the case. However, in the case of large corporations as well, it may be undesirable to leave everything in their lawyers' hands. They must also bear in mind the needs of other cases in the system. Experience in the Queen's Bench Division has shown that requests to adjourn hearing dates which are made in the absence of the parties themselves are seldom renewed when the judge requires the parties to attend such applications. When the parties know what is being done on their behalf and in their name they do not always endorse it. 

17.    To ensure the effectiveness and emphasise the importance of case management conferences and pre-trial reviews, I believe that it is essential for the lay client to attend, or for someone to attend on his behalf, unless this is very difficult to arrange. Exhortation is not enough. The onus must be on the parties, before the conference, to give very good reasons to the court why they are not attending. 

Alternative dispute resolution
18.    In the interim report I welcomed the growth of alternative dispute resolution and expressed the view that the court should play an important role in encouraging its use in appropriate cases. I continue to be of that view. I also remain of the view, though with less certainty than before, that it would not be right for the court to compel parties to use ADR and to take away or postpone their right to seek a remedy from the courts, although this approach is being successfully adopted in a number of other jurisdictions. Nevertheless, where a party has unreasonably refused a proposal by the court that ADR should be attempted, or has acted uncooperatively in the course of ADR, the court should be able to take that into account in deciding what order to make as to costs. 

The timetable
19.    The court will have control over the timescale of cases from the point at which they are allocated to a track. Cases will always be proceeding on a timetable, whether a standard timetable or a tailor-made timetable drawn up by the procedural judge. The timetable will specify actual dates for each stage and for particular steps such as the exchange of witness statements and experts' reports. There will be no adjournments generally; the court should always fix a date for the next step in the case. 

20.    The critical date is the trial date. At the meetings which I have held with judges they have made clear their view that fixing the trial date or a trial window is the most effective mode of controlling a case. Research from other jurisdictions where case management is being introduced, such as Ontario, also shows that the earlier in a case the trial date is fixed, the more effectively the case can be managed. 

21.    I originally suggested that it should not be possible for the parties to agree between themselves that a time limit set by the court should be extended. The specialist groups have all expressed doubts about this proposal. Sometimes there may be good reasons why a party cannot adhere to a time limit. The Intellectual Property Group points out, for example, that in its field there may well be concurrent litigation in other parts of the world and that the timetable of a case in this country may be affected by the progress of a case in another country. But if the court here is made aware of this, it will in many cases be able to set a timetable to take account of the other litigation or adjourn the case to a fixed date at which the situation can be reviewed. 

22.    There are certain key management stages, or 'milestones', in a case which should be established at the outset and which it should not be possible to move except with the permission of the court. These stages would be the case management conference, the pre-trial review and the trial date. But apart from these key stages the parties would be able to agree changes to the timetable subject to the overriding power of the court to intervene if appropriate. Any such agreement to vary a timetable, and the reasons for it, must be sent to the court (and to the client). Any extension must be for a specific period and the parties should file a new timetable. 

23.    Where one party seeks an extension of time to which the other does not agree, he may apply prospectively for an extension of time. If that time has passed he would have to apply to the court for relief from the sanction which would be imposed in the event of his non-compliance with the time limit. He would have to satisfy the court that he had complied with other directions and that there was a good reason why he was unable to comply with the direction in question. Save in exceptional circumstances he would also have to pay the other side's costs of the application immediately. 

Listing questionnaire
24.    Just as the court requires information at the start of the case for initial case management, so too there is a need for further information before trial to confirm that directions have been complied with and to inform the decision on hearing time. A listing questionnaire should be sent out by the court in advance of a pre-trial review if one has been fixed. In other cases the listing questionnaire will indicate whether such a review is required. In straightforward cases the court will need no more than the information in the listing questionnaire, or can request additional information in writing or by telephone. In other cases where more detailed examination is required, a pre-trial review will be necessary. 

25.    The questionnaire should therefore be sent out in sufficient time to allow a pre-trial review to be held, if necessary, in good time before the trial date or window. 

Pre-trial review
26.    The purpose of a pre-trial review is to prepare a statement of issues to be tried and to set a programme and budget for the trial. It enables the court to check that directions given at case management conferences have been complied with and can also help in promoting settlement. I would expect the pre-trial review to take place about eight to 10 weeks before the hearing. Experience from Wandsworth County Court, which has a system of pre-trial reviews, and in other courts, shows that very often the parties are not ready for the review at that date, let alone nearly ready for the trial. However, such reviews at present are similar to the proposed case management conferences rather than the new pre-trial reviews which I am recommending. It is important to remember that in the new system the court will already have been managing the case, so that the parties will know what steps they should have taken by the time of the review. 

27.    Since January 1995, pre-trial reviews have been held in all Queen's Bench Division cases estimated to last for more than 10 days. The impression is that they have accelerated settlements of some cases and have made for better prepared trials in others. The difficulty has been in trying to arrange for the review to be held by the eventual trial judge. I hope that more widespread case management will assist in overcoming this difficulty by creating more certainty as to which cases will proceed to trial and as to the length of trial. As my reforms take effect I hope this will enable my target of pre-trial reviews by the trial judge to be met more frequently. 

The trial
28.    An important task at the pre-trial review is to determine the timetable of the trial. A number of people have written to me since the interim report with encouraging examples of better managed trials. Periods for examination and cross-examination of witnesses are fixed in advance. Disruption to the parties' and witnesses' business is reduced and counsel prepare their questions and argument on a concentrated and specific basis. Listing by the court will then be able to be more accurate and precise. A number of solicitors have written to me saying that until they experienced a timetable for a long trial they did not believe timetables could work; they are now convinced of their practicability and benefits. Counsel have said the same. High Court judges and Official Referees, too, have given me examples of trials which have operated successfully with timetables. There is no doubt, however, that fixed timetables for trials impose greater burdens on both judges and practitioners in preparing for and handling trials. I would therefore repeat the recommendation in the interim report that in multi-track trials the court should not normally sit on Fridays. The efficient use of this day will, I believe, lead overall to shorter trials. 

Streamlined procedure
29.    The needs which underlie the fast track procedure - to know in advance what procedure, timetable and costs will be involved in litigation, and to dispose of a case expeditiously at an affordable cost - apply to all cases. The court will already be able to go a long way to meeting these needs in multi-track cases by the exercise of its powers to manage a case, for example by limiting disclosure and expert evidence, setting a short timetable for the steps that are to be taken before the trial, and limiting the length of the trial. There are a number of areas in which I believe that it is especially important that the court should seek to streamline the procedure. The first is that of small medical negligence claims which fell within the financial limits of the fast track but could not meet the timetable, largely because of the scope of the expert evidence involved. I deal with this in chapter 15. Secondly, Crown Office cases where the applicant is an individual and the respondent a public body (chapter 18). Thirdly, intellectual property cases where there is substantial disparity between the financial status of the parties and the smaller party would find it difficult to bring or defend a claim without the protection of a limited procedure and costs. An example of such a case might be one in which a defendant has stopped infringing the claimant's patent but the claimant nevertheless pursues his claim. Both the Intellectual Property Working Group and the judge of the Patents County Court have been considering my proposals for a streamlined procedure, with benchmark costs. I look forward to their bearing fruit. 

30. Furthermore, there is a large class of cases where the value and complexity do not justify hands-on judicial case management. I recommend that, as part of implementation, work should be done to establish a general streamlined procedure which would be applicable to such cases. An important feature of the streamlined procedure would be a system of controlled costs, which, while less restrictive than the fast track, would provide many of the same benefits to parties. 

31. I set out in the costs chapter my approach to providing benchmark costs for such cases. These will be predicated on the development of a standard streamlined procedure. I suggest that the court with user groups should be able to provide benchmark costs. First, however, it will be necessary to devise standard streamlined procedures with the assistance of judges and practitioners. 

Determinations without an oral hearing
32.    I also recommend that it should be possible for suitable cases to an oral hearing be determined on the statements of case, without the need for an oral hearing, where this would save time and costs. Appropriate cases would be judicial review or other Crown Office cases, Chancery Division cases such as construction summonses, where the facts are not in dispute and there are no more than one or two easily identifiable points of law. 

33.    The Chancery Group have considered the possibility of paper determinations in this type of case. They suggest that the parties would have to certify that the case was suitable for a paper determination and the court would have to agree. There would be an agreed statement of facts and written arguments on each side. The court would need to be satisfied that all relevant legal issues had been adequately dealt with in the written submissions. If necessary, the judge would be able to call the person named in the written argument to make oral submissions. The group recognised that paper judgments could take longer than oral judgments to prepare, and suggested that the judge should be able to give a short basic judgment which would be expanded only at the request of the parties. The details of the procedure could be fleshed out in a practice direction. The group thought that paper determinations could be beneficial if used properly but could create considerable problems if abused. I agree with their views and suggest that this is a candidate for monitored pilots. The Crown Office Group has made a similar recommendation which I adopt. 

34.    Further work will have to be done to introduce paper determinations in appropriate multi-track cases. 

Consistency
35.    It is essential that there should be effective and consistent case management for the court system as a whole. Unpredictability causes difficulties, especially for those who are not regular litigants. Parties ought not to find themselves disadvantaged because they are unfamiliar with a particular court or judge. At present there is an unsatisfactory proliferation of local practices in county courts, which makes it harder to conduct litigation. The new rules will provide that only the Lord Chancellor and the Head of Civil Justice will be able to issue practice directions. 

36.    I also recommend an end to the practice in some courts of each judge working from his own standard directions. It is not acceptable for judges' approaches to be so different as to lead to significant differences in costs between similar cases. This is likely to result in forum shopping, which must be discouraged. The approach of different judges will, of course, never be identical and the need to handle each case as that case requires means that case management will always vary. However, so far as possible, the initial approach of the judiciary to case management should be the same. At the same time, I do not encourage rigidity in the handling of multi-track cases, but there should be the appropriate degree of consistency. There is still room for innovative approaches to case management, but these must be under the control of the Head of Civil Justice. 

Recommendations
My recommendations are as follows. 

(1) On the multi-track the nature of management required will be decided by the procedural judge as part of the initial scrutiny once the defence is received. The court can: 

(a) fix a case management conference; 

(b) issue directions in writing for the preparation of the case; 

(c) fix a date for the trial; 

(d) specify a period within which it is intended that the trial shall take place; 

(e) fix a pre-trial review.

(2) Information to assist the judge may be provided by the parties in a questionnaire and called for by the court. 

(3) The objective of the case management conference is to set the agenda for the case before significant costs have been incurred and too much time has elapsed. At a case management conference the procedural judge will narrow the issues, decide on the appropriate future work and case management required, set a trial date and a timetable for the case, and consider ADR and the question of costs. 

(4) Parties should file statements of issues, if possible agreed beforehand, for the conference. 

(5) Where a party has refused unreasonably a proposal by the court that ADR should be attempted, or has acted unco-operatively in the course of ADR, the court should be able to take that into account in deciding what order to make as to costs. 

(6) The dates of the case management conference, the pre-trial review and the trial date cannot be changed except with the permission of the court. Parties would be able to agree other changes to the timetable subject to the overriding power of the court to intervene if appropriate, and any such agreement should be notified to the court, with the proposed new timetable. 

(7) Applications to vary the timetable must be made within the relevant time limit. If that time has passed, a sanction will apply automatically, unless relief is applied for. 

(8) A listing questionnaire should be sent out by the court at a time specified in the initial directions to establish whether directions have been complied with and to inform the decision on hearing time. 

(9) At a pre-trial review about eight to 10 weeks before the hearing the judge will settle the statement of issues to be tried and set a programme for the trial. 

(10) A general streamlined procedure should be developed with the assistance of judges and practitioners for more straightforward cases on the multi-track. This should involve limited disclosure and expert evidence, a short timetable and limited trial time and a system of controlled costs, which, while less restrictive than the fast track, would provide many of the same benefits to parties. 

(11) Particular streamlined procedures should be developed for small medical negligence claims, Crown Office cases and intellectual property cases where there is substantial disparity between the financial status of the parties. 

(12) It should be possible for suitable cases to be determined on the statements of case, without the need for an oral hearing, where this would save time and costs. 

(13) The new rules will provide that only the Lord Chancellor and the Head of Civil Justice will be able to issue practice directions to ensure that case management systems are uniform and consistent. 

Chapter 6    Sanctions 


1.    When considering the problems facing civil justice today I argued in chapter 3 of my interim report that the existing rules of court were being flouted on a vast scale. Timetables are not adhered to and other orders are not complied with if it does not suit the parties to do so. Orders for costs which do not apply immediately have proved to be an ineffective sanction and do nothing to deter parties from ignoring the court's directions. 

2.    There was overwhelming support from all sides for effective, appropriate and fair sanctions among those who have commented on my interim report and the issues paper on the fast track. Members of the judiciary saw sanctions as a key element, while recognising that their application must not be allowed to generate additional litigation. Consumers' groups pointed to the need for sanctions which were sufficiently powerful to prevent games playing and oppressive behaviour. As I have commented elsewhere, one of the greatest grievances of litigants in person is the apparent impunity with which practitioners breach procedural orders. 

3.    I would stress four important principles. 

(a) The primary object of sanctions is prevention, not punishment. 

(b) It should be for the rules themselves, in the first instance, to provide an effective debarring order where there has been a breach, for example that a party may not use evidence which he has not disclosed. 

(c) All directions orders should in any event include an automatic sanction for non-compliance unless an extension of time has been obtained prospectively. 

(d) The onus should be on the defaulter to apply for relief, not on the other party to seek a penalty. 

4.    If the new regime, and especially case management by the court, is to work, it is essential for there to be an effective system of sanctions for non-compliance with rules, directions and orders. But there is a further need for sanctions. A party may not be guilty of any breach of a particular rule or order but may nevertheless frustrate the overriding objective of the rules by pursuing his litigation in an oppressive manner. The overriding objective is to enable the court to deal with cases justly and there is an express duty on the parties to help the court to further it. An example of unreasonable behaviour in a fast track case might be sending an inordinately long list of questions to the other party's expert. Where this happens the innocent party should seek the protection of the court without delay and the court must warn the offending party that he is acting unreasonably and that if he continues to do so a sanction will be imposed. A costs sanction alone may not be sufficient. The court must consider taking strong measures, such as excusing the innocent party from answering the questions, in the example I have given, or refusing to receive a report from the expert of the party who is acting unreasonably. If the behaviour was repeated the court should consider debarring the party from continuing his claim or defence. The control of oppressive behaviour which does not infringe a specific rule or direction is an essential condition for maintaining the credibility of the fast track. 

5.    The Advice Services Alliance has stressed the need for litigants to be provided with adequate information at the outset, in order to ensure that timetables are complied with. There should be clear instructions as to what is required of parties under the timetable and the possible consequences of inaction, what action they should take if they are unable to comply with directions and how and where to obtain advice. 

6.    In fast track cases it will be possible for the court to order the party at fault to pay the other party's costs in excess of the fast track fixed costs whatever the outcome of the case. I have also received suggestions that the court should be able to award an additional sum, by way of a fine to the court, a penalty in interest or significantly higher compensation or costs, where one party has behaved in a notably oppressive or excessive manner. The greatest enthusiasm has been for additional sums on top of the existing award. Although I am attracted by the simplicity of this idea, I do not propose to pursue it as part of my recommendations in this report. Monitoring of the proposed approach will clarify whether additional sanctions are needed. 

7.    I recognise the difficulties involved in the application of sanctions. Recent attempts at strengthening the court's powers to deal with delays and defaults of the parties have not met with complete success. The provisions in Order 17, rule 11(9) of the County Court Rules for the automatic striking out of cases if no request is made for a hearing date within a fixed time have been the subject of a number of appeals to the Court of Appeal. This was partly because of a lack of clarity as to how the rule should operate. But the vast majority of cases were struck out under the rule because of a failure by practitioners to appreciate its effect or to comply with its requirements. The experience with the rule shows up the advantage of effective case management throughout a case; even the most severe sanction does not change practitioners' behaviour when it is delivered without an adequate warning, while effective management should avoid a situation to which Order 17, rule 11(9) applies arising. 

8.    Wasted costs orders, which were introduced by the Courts and Legal Services Act 1990, are in danger of creating "a new and costly form of satellite litigation", as the Court of Appeal put it in Ridehalgh v Horsefield [1994] Ch 205. The procedure is too cumbersome and can add to cost and delay instead of reducing them. I do not propose that wasted costs orders should be abolished; the principle that legal advisers should be responsible for costs incurred as a result of their improper, unreasonable or negligent acts or omissions is one which I would endorse. But I do not believe that such orders should always be the first response to the problem. They are best reserved for clear cases. 

9.    Sanctions are dealt with in part 5 of the new rules. The court may: 

(a) strike out a statement of case or part of one if there has been a failure to comply with any rule, practice direction or direction given by the court; 

(b) direct that a party may not call evidence on a particular issue, or call a particular witness or use a particular document; 

(c) make a wasted costs order; 

(d) order indemnity costs; 

(e) fix or assess costs and order them to be paid immediately; 

(f) order costs to be taxed and paid immediately; 

(g) impose a higher rate of interest on costs than would otherwise apply; 

(h) order interim costs of a fixed amount to be paid within a specified time. 

10.    Sanctions must be relevant and proportionate. They should be tailored to fit the seriousness of the breach to the other party. They should also where possible relate to the particular breach. Thus the court will be able to order that a party is not to be entitled to rely on documents or an expert's report, or to call a witness, where the document, report or witness statement has not been timeously disclosed. In the case of a failure to disclose a document it will usually be the innocent party who wishes to rely on the document, in which case an order debarring the party at fault from relying on it will be ineffective. In such circumstances it should be possible for the innocent party to apply ex parte for an order debarring the other party from continuing with his case if the document is not disclosed within seven days of service of the order. 

11.    Striking out an entire claim or defence must remain as a weapon in the court's armoury, but I accept that it is a draconian sanction and that it should not be imposed too readily. Cases should be kept running if possible, so that they can be resolved either by a substantive determination by the court or by a settlement agreed by the parties. Nonetheless, where parties do fail without reasonable excuse to comply with the court's directions, particularly where they do so more than once, the court must be willing to exercise appropriate discipline over them. 

12.    There is no doubt in my mind that orders for costs have an important part to play. As I have said, such orders are ineffective if they do not bite until the end of case, when they can be lost among all the other orders for costs. The courts must make more use of their power to tax or assess costs of an application and order them to be paid immediately. I also welcome the proposal made to me by the Intellectual Property Working Group that having made an order for costs against a party the court should be able to order that party to make an interim payment of the costs. I also refer to orders for costs as sanctions in chapter 7. 

13.    Orders for costs, although important, cannot provide a complete solution. Parties may accept an order for costs against them as a price worth paying for the delay and inconvenience which their action causes the other party. It is essential that case management itself, and other sanctions, should play their part in suppressing misbehaviour rather than leaving it to a costs order, even one for immediate payment, to compensate the innocent party afterwards. 

14. There must of course be some limited right to apply for relief from a sanction. In my view the onus should be on the party in default to seek relief, not on the other party to apply to enforce the sanction. The application should be made before the date of expiry of the specific requirement. It is important that the conditions for relief should be set out clearly in the rules. I recommend, broadly following the test in Rastin v British Steel [1994] 1 WLR 732, that relief should not be granted unless the court is satisfied that the breach was not intentional, that there has been substantial compliance with other directions and that there is a good explanation. The court will need to consider whether the failure was due to the default of the client, whether the default had been or could be remedied within a reasonable period, whether the trial date, or next milestone date, could still be met if relief were granted, and whether granting relief would cause more prejudice to the respondent than refusal would to the applicant. The normal order in these cases will be for the costs of the application, as assessed by the court, to be paid immediately by the party at fault. In many cases the applicant's solicitor would have to pay the respondent's costs and would not be entitled to recover them from his client. Where relief is not applied for until after the relevant time has expired it will only be allowed in exceptional circumstances and the applicant would normally bear the costs. In considering whether there is prejudice the courts must be prepared to acknowledge that delay in itself is prejudicial to a party who is seeking a decision. The client should personally be sent any costs order made against him and be made aware of his right to apply for a wasted costs order against his solicitor. He should also be sent a copy of any order breach of which will lead to striking out, so he knows the directions of the court and the effect of non-compliance. 

15.    To a large extent the effectiveness of sanctions will revolve around judicial attitudes. There is no doubt that some judges at first instance, especially Masters and district judges, will need to develop a more robust approach to the task of managing cases and ensuring that their orders are not flouted. They must, in particular, be resistant to applications to extend a set timetable, save in exceptional circumstances. But these judges must also be supported both by the trial judge and by courts hearing appeals. Many people who commented also stressed the need for consistency between the trial judge and the judge who had imposed sanctions for earlier procedural breaches. If the fast track, in particular, is to work it will be necessary for the rules to make it clear that it will not normally be acceptable to overturn earlier procedural decisions unless there has been a material and unforeseeable change of circumstances and it would not be possible to deal with the case fairly without doing so. So far as appeals are concerned, procedural decisions must not be overturned lightly but only when judges have misdirected themselves as to the facts or the law or made errors of principle. This is not simply a matter of limiting appeals. It goes to a change of culture, in which judges can make orders confident that parties will not feel that they can ignore orders or that they can escape unscathed by appealing. As Steyn LJ said in AB v John Wyeth & Brother Ltd (1993) 4 Med LR 1, 6, "the judge invariably has a much better perspective ... of the needs of efficient case management than the Court of Appeal can ever achieve". He was speaking particularly of group actions, but I believe that the point is true of all cases. 

16.    In such a new climate, sanctions will be able to play their proper role, which is prevention rather than punishment. What is needed is for the threat of a prompt, relevant punishment to prevent the offence. Where a sanction does have to be applied, it must be fair, relevant and simple to administer and must not create additional costs or delay for the party not at fault. Sanctions are an integral part of case management. They are properly to be applied as an aid to positive case management, the purpose of which is not to destroy cases but to resolve them. 

Recommendations
My main recommendations on sanctions are as follows. 

(1) As part of a case-managed system, sanctions should be designed to prevent, rather than punish, non-compliance with rules and timetables. 

(2) The rules themselves should specify what will happen where there has been a breach. All directions orders should include an automatic sanction for non-compliance. 

(3) The court should intervene and impose sanctions on parties who conduct litigation in an unreasonable or oppressive manner even if they have not breached specific rules, orders or directions. 

(4) The courts should make more use of their power to tax or assess the costs of an application and order them to be paid immediately. 

(5) The onus should be on the party in default to seek relief from a sanction, not on the other party to apply to enforce the sanction. 

(6) The power to make wasted costs orders should continue, but they should be reserved for clear cases and not allowed to develop into satellite litigation. 

(7) The client should personally be sent any costs order made against him and be made aware of his right to apply for a wasted costs order against his solicitor. He should also be sent a copy of any order, breach of which will lead to striking out, so that he knows the directions of the court and the effect of non-compliance. 

Chapter 7    Costs 

The importance of costs
1.    I began the chapter on costs in the interim report by saying: 

"The problem of costs is the most serious problem besetting our litigation system." 

2.    The year which has elapsed since the interim report has not caused me to alter that assessment. Costs are a significant problem because: 

(a) litigation is so expensive that the majority of the public cannot afford it unless they receive financial assistance; 

(b) the costs incurred in the course of litigation are out of proportion to the issues involved; and 

(c) the costs are uncertain in amount so that the parties have difficulty in predicting what their ultimate liability might be if the action is lost. 

3. The adverse consequences which flow from the problems in relation to costs contaminate the whole civil justice system. Fear of costs deters some litigants from litigating when they would otherwise be entitled to do so and compels other litigants to settle their claims when they have no wish to do so. It enables the more powerful litigant to take unfair advantage of the weaker litigant. The scale of costs per case has an adverse effect on the scope of the legal aid system. It also adversely affects the reputation of our civil justice system abroad and may be making this country less attractive for overseas investment and as a forum for the settlement of commercial disputes. As I pointed out in the interim report, it is incorrect to assume that high costs are not a problem merely because they are met out of a relatively deep pocket or are passed on in insignificant amounts to individual consumers. They still constitute an unnecessary cost to the economy as a whole and are not acceptable however they are distributed. 

4. Costs are also of great importance to my Inquiry because the ability of the court to make orders as to costs is the most significant and regularly used sanction available. The court's power to make appropriate orders as to costs can deter litigants from behaving improperly or unreasonably and encourages them to behave responsibly. Cost orders can also have a salutary effect on members of the legal profession. 

5. Costs are central to the changes I wish to bring about. Virtually all my recommendations are designed at least in part to tackle the problems of costs. They are intended to: 

(a) reduce the scale of costs by controlling what is required of the parties in the conduct of proceedings; 

(b) make the amount of costs more predictable; 

(c) make costs more proportionate to the nature of the dispute; 

(d) make the courts' powers to make orders as to costs a more effective incentive for responsible behaviour and a more compelling deterrent against unreasonable behaviour; 

(e) provide litigants with more information as to costs so that they can exercise greater control of the expenses which are incurred by their lawyers on their behalf. 

6.    These objectives are to be achieved in part by the expansion of the small claims jurisdiction to £3,000 and the establishment of a new fast track for straightforward cases up to £10,000, both with restricted costs. The remaining problem is the multi-track. 

7.    On the multi-track I recommended that at case management conferences and pre-trial reviews, the information available for the hearing should include an estimate of the amount of costs already incurred and the costs which would be incurred if the case proceeded to trial. I also recommended that it should be a professional obligation for lawyers to explain their charges to clients, including the potential overall cost of a case, and to give reasonable notice where an estimate is likely to be exceeded; and that legal professional bodies should encourage their members to undertake litigation, where this is practical, on fixed fees either for stages of the proceedings or for the proceedings as a whole. 

8.    English courts are wedded to the dual concept that costs should be treated as a whole and that costs should follow the event. In the interim report I recommended that courts should pay greater regard than they do at present to the manner in which the successful party has conducted the proceedings and the outcome of individual issues. I suggested that the court should use its powers over costs to encourage co-operative conduct on the part of litigants and to discourage unreasonable conduct. This can apply to pre-proceedings conduct as well as conduct after proceedings have been commenced. The court should also be more willing to identify areas where it considers that costs have been unnecessarily incurred. I suggested that running up excessive costs would continue unless the court was prepared to take action (Interim report, chapter 25, paragraph 23). 

9.    I also recommended that RSC Order 62, rule 3(3), which provides the general rule that costs follow the event, should be relaxed so that the court could use to the full its very wide statutory discretion over costs to support the conduct of litigation in a proportionate manner and to discourage excess. This new approach will be given effect by the overriding objective which is set out in Rule 1 of the new rules which at 1.3(g) requires the court to further the overriding objective by actively managing cases appropriately, in particular: 

"(g) by considering whether the likely benefits of taking a particular step will justify the cost of taking it".

10.   This will give the court an effective weapon for the first time. Generally, the response to the interim report and to the issues papers indicated that practitioners would welcome such an approach from the bench. 

Research
11.    There is little research information on the costs of the existing system. There is, however, almost total agreement among all those engaged in the civil justice system that costs are excessive. It would therefore have been inappropriate for me to defer my Inquiry until empirical research had been carried out. This would have prolonged the Inquiry unreasonably. 

12.    However, I was concerned that the Inquiry should commission some research which could be carried out within the two years laid down by the Lord Chancellor for the preparation of this report and the new procedural rules. I therefore asked the Supreme Court Taxing Office (SCTO) to collect information from bills submitted. A preliminary analysis of the first 673 cases was included as Annex 3 to the interim report. A complete analysis of 2184 cases is set out in a report, Survey of Litigation Costs. A summary of that report appears in Annex 3. 

13.    The survey confirmed that it is among the lowest value claims (£12,500 or less) that costs are most disproportionate. In 40 per cent of these cases the costs of one party alone are close to, or exceed, the total value of the claim. This emphasises the importance of the fast track in bringing costs under control. I have referred in more detail to some of the findings of the research in the introduction to this section on case management. 

14.    Annex 5 to the interim report contained a schedule of fixed costs which applied to litigation in Germany in 1994. The object of including the schedule was to illustrate a radically different approach to costs. The costs set out in the schedule are substantially lower than the uncertain sums which parties in this jurisdiction are likely to have to pay for the equivalent representation. Following the publication of the interim report, Adrian Zuckerman, Fellow of University College, Oxford, was requested to conduct a survey of German practitioners about the German litigation cost system. That survey will be made available at the same time as this report. The survey provides an outline of German civil procedure, noting in particular that although the judge is in charge of proceedings, the system is not an inquisitorial system. Nor is the task of the German lawyer easier than that of his English counterpart, although its emphasis differs. The chief focus of the survey was to establish German practitioners' views of the system of fixed costs, in relation to concerns expressed here that such a system would result in lawyers charging above the official scales and that, were they not able to do so, clients might not be able to secure legal representation in low value litigation. A further worry was that, where lawyers did take on low value claims, they would tend to provide superficial services to compensate for the low return. The survey shows that while lawyers' fees in Germany are substantially lower than in England, there appears to be no difficulty in securing legal representation. This is the position even for low value claims where the figures are particularly modest by comparison with those that would be charged in England. 

15.    I do not refer to the survey with a view to recommending the adoption of the German approach to costs. I do so because the German survey indicates that, unlike in England, in Germany it has been possible to make litigation substantially more affordable, provide lawyers with what they regard as an acceptable level of income and, so far as can be judged, provide an acceptable standard of justice. This surely presents a challenge to all those responsible for our civil justice system to do better than at present to make justice affordable. 

Controlling costs
16.    In order to explore the issue of costs further, the Inquiry published an issues paper by Adrian Zuckerman, which discussed a number of mechanisms for controlling costs in advance, such as budget-setting, fixed fees related to value, fixed fees related to procedural activity or a mixture of the two. 

17. The paper occasioned a general outcry from the legal profession. Prospective budget-setting was seen as unworkable, unfair and likely to be abused by the creation of inflated budgets. The ability of judges to be involved in the hard detail of matters such as cost was generally doubted. The imposition of fixed fees, even relating only to inter partes costs, was seen as unrealistic and as interference with parties' rights to decide how to instruct their own lawyers. There was widespread concern that these suggestions heralded an attempt to control solicitor and own client costs. The restrictions were generally seen as "artificial and unworkable". But the debate which they occasioned has been both instructive and encouraging. 

18.    In my interim report I quoted the London Solicitors' Litigation Association who said: 

". . . it is impossible to limit costs without limiting procedural activity."

That is what the fast track and judicial control on the multi-track are designed to achieve. The Association, in response to Adrian Zuckerman's paper, suggested that: 

". . . costs reductions in litigation can only follow a vigorous attack on the roots of the problem: unnecessary delays, complexity in procedure and the service provided by the courts themselves."

19.    The Association welcomed procedural reforms which would achieve these costs reductions but did not believe that in themselves they would provide a complete answer to the vexed question of ever-increasing litigation costs. To achieve this, the Association said: 

". . . it will be necessary to impose costs restraints".

The impact of procedural reform
20.    My recommendations, together with the new rules, are intended to ensure that litigation is conducted less expensively than at present and to achieve greater certainty as to costs. The emphasis will be on using case management to: 

(a) reduce the steps which parties have to take to enable the court to dispose of the case justly; 

(b) ensure that the way in which the case is handled is proportionate to the nature of the issues involved; 

(c) narrow the areas of dispute as early as practicable either by achieving the agreement or summary determination of issues when this is possible; 

(d) restrict discovery and evidence to that which is appropriate; 

(e) set timetables for progressing the proceedings and the hearing so the parties and their lawyers can perform their roles efficiently. 

21.    The court will also have an increased focus on costs relating to pre-action behaviour as a result of recommendations made elsewhere in this report. In three areas, the court will assess compliance and overall behaviour in making orders for costs: 

(a) compliance with the new pre-action protocols (chapter 10). A party who has not complied with a protocol will find that he is at a disadvantage in seeking or opposing an order for costs; 

(b) the introduction of pre-action offers to settle by prospective claimants and defendants (chapter 11); 

(c) wider powers of pre-action disclosure to enable such offers to be made (chapter 12); if necessary, the court will be able to order disclosure. 

22.    In addition, I recommend that the court should have power to deal with the question of costs even where all the other issues in dispute have been resolved without the need for litigation. If all that is left in issue is costs, it will be open to a party to make a claim to have the outstanding issue determined by the court. This will facilitate pre-litigation settlement of disputes. 

Focusing attention on costs as a sanction
23.    Many respondents called for costs sanctions to deal with the tendency of parties at present to make numerous interlocutory applications. These are generally of a tactical nature which may be of dubious benefit even to the party making the application or which may not be warranted by the costs involved. It was agreed that the answer here is for costs orders to be made at the end of interlocutory hearings, to be payable forthwith by the party who has occasioned the hearing. At present such applications are made with impunity because the liability on the loser to pay is usually postponed until the end of the case when it is lost in the overall settlement of costs. 

24.    Orders for costs should reflect not only whether the general outcome of the proceedings is favourable to the party seeking an order in his favour but also how the proceedings have been conducted on his behalf. I have already referred to the need to assess compliance with protocols. Judges must therefore be prepared to make more detailed orders than they are accustomed to do now. The general order in favour of one party or another will less frequently be appropriate. Different orders will need to be made on different issues, eg, where there has been a departure from a protocol or an offer to settle that issue has been unreasonably refused. 

25.    In addition, failure to comply with directions and orders should produce orders for indemnity costs, payable forthwith. 

26.    Unless the court is prepared to take the time necessary to elevate decisions as to costs above the conventional approach adopted at present, the parties will not take as seriously as they should the obligations which a managed system will place on them. Orders for costs must in future reflect the obligations the new rules place on the parties. In addition the court should have powers to require solicitors to inform their clients of orders which have been made and why they were made. 
Control by the client
27.    The Chief Taxing Master has suggested to me: 

"that the most effective and simple method of keeping costs under control is to keep the client informed at all times as to what is proposed in his name."

28.    I agree this is extremely important. I have recommended in the interim report that it should be a mandatory requirement for a solicitor to tell prospective clients how fees are to be calculated and what the overall costs might be; and to give reasonable notice when that estimate is likely to be exceeded and the reasons. If, in the past, the uncertainty of what might occur in proceedings provided justification for not making this a mandatory requirement, that justification would no longer exist under the more predictable system which I am proposing. 

29.    For the same reason I am recommending that clients should be present at case management conferences and pre-trial reviews, where the judge will be informed about the level of costs incurred to date and the likely amount of future costs that would be incurred by the programme of work that he is setting at the conference. The presence of the client should be a powerful incentive to adopt a realistic approach. 

30. Clients have other methods of control which they can exercise. It has been suggested that all clients or funders should impose eight requirements on their solicitors: 

(a) prevent major litigation strategies without instructions; 

(b) eliminate unnecessary research and detail; 

(c) control the hiring and use of barristers and experts; 

(d) forbid interlocutory/discovery activities without prior approval; 

(e) prevent convening of meetings when telephone calls will suffice; 

(f) control the level of manning; 

(g) agree the level and method of charging; 

(h) emphasise that the case belongs to the client. 

31.    If clients were to impose these requirements this would go a long way towards achieving my objectives. Increasing client consciousness of costs would also increase their awareness of the need to act responsibly as litigants. 

Estimates of costs and control by the court
32.    It is important that the court is aware of the parties' estimate of the expenditure which has been and will be incurred when considering the future conduct of a case. The parties' estimates will be dependent upon how they are proposing that the case should be conducted. If one method of dealing with the case would be beyond the resources of one of the parties, then dealing with the case justly may involve not adopting that procedure. This could be particularly important where, for example, one party wishes a case to remain on the fast track but the other is arguing for the case to be transferred to the multi-track. 

33. Estimates need not go into detail and would therefore not disclose confidential information which might be of tactical value to an opponent. They would fall short of the radical proposals set out by Adrian Zuckerman in the issues paper. The estimates would be indications to help the procedural judge decide the best course of action rather than budgets which limited what parties could recover. My other recommendations need to be 'bedded down' before proceeding further in this direction on costs. 

34. In an exceptionally complex case the procedural judge may need further assistance. In such a case, I recommend that taxing masters should be able to give guidance, as they do now on applications for security for costs. The guidance would be in a broad terms and would not be equivalent to a prospective taxation. 

Benchmark costs
35.    There are, however, some multi-track proceedings in which further steps could be taken to assist the parties and the courts. These are proceedings which have a limited and fairly constant procedure. Here the court, with the assistance of user groups and the information available to the SCTO, should over time be able to produce figures indicating a standard or guideline cost or a range of costs for a class of proceedings. An obvious candidate for this approach would be cases which do not substantially turn on issues of fact, for example, those dealt with in the Chancery Division using the originating summons procedure. 

36.    Judicial review is also a possible example. The steps taken in the majority of cases are standard. Variations are limited to the number of affidavits on either side and the difficulty of the point involved. 

37.    While the arrangement a party chose to come to with his own lawyers would not be of direct concern to the court, a party to a 'normal' application for judicial review would have to justify seeking to recover from the other side more than the published benchmark cost. Where a lawyer proposed to charge his client more than the guideline figure, the Law Society could require a written agreement to be entered into which would set out the client's acceptance of the increase. The figures for benchmark costs would have to be kept up to date with the assistance of those who were responsible for the original figures. I therefore recommend, as a first step, that work should be put in hand to identify provisional categories of case suitable for standard treatment and costs data collected to test the range of costs incurred and the factors associated with any significant variations. 

Reconciling the needs of parties with differing resources
38.    There will be some cases which require the full procedure of the multi-track because of the wider importance of the case but which one of the parties is unable to afford. Medical negligence and patents are areas where this is quite likely. Is the stronger party to be deprived of the full assistance of the legal process which he reasonably desires because of the lack of means of the other party? To meet this situation I recommend that the court, in deciding upon the procedure which is to be adopted, should be entitled to make its order conditional upon the other side agreeing, whatever the outcome, to meet the difference in the costs of the two procedures to the weaker party if the more elaborate and expensive procedure is adopted. This would ensure that a stronger party is not deprived of the benefits of the full procedure and at the same time enables the weaker party to continue to contest the proceedings. 

39.    There are precedents for a similar approach being adopted. For example, under the Banking Ombudsman scheme, if the bank decides not to accept the Ombudsman's decision because there is an issue of principle involved, it is entitled to take the matter to court, but only on the basis that it meets the whole of the other side's costs. It can be a condition of leave to appeal being given, particularly to the House of Lords, that the appellant will meet the respondent's costs in any event and the order for costs made in the court below is not disturbed. 

40.    The court should be able to award interim costs in appropriate cases, in the same way as interim damages would be payable. That is to say, interim costs would be payable forthwith, although ultimate liability would remain subject to the court's determination, where the opponent has substantially greater resources and where there is a reasonable likelihood that the weaker party will be entitled to costs at the end of the case. 

Taxation of costs
41.    The function of taxation is not to undertake an independent assessment of the charges claimed as a whole but to resolve disputes over items between the paying and receiving party. The process therefore depends upon the paying party identifying those items on the bill which are capable of being challenged effectively. The taxing officer or Master does not give his opinion of the reasonableness of the bill as a whole. Thus there is no objective assessment of what would have been be a reasonable sum for conducting a particular case; instead, it is a retrospective check on the reasonableness of the costs in fact incurred by a party over the course of the litigation. As long as a party, judged by the conventions of current practice, was acting reasonably in the way in which he conducted the case and the charges for the actual work done were reasonable in the circumstances, the taxing process does not intervene. The taxing system is therefore not a method of controlling costs absolutely but a safeguard against claims for costs which can be shown to be out of line with the norm. Taxation provides no encouragement to litigants to conduct litigation in the most economical manner. 

42.    Although it is not, practically speaking, possible to change the retrospective nature of taxation, I would however make one recommendation designed to improve the process. The new overriding objective in Part 1 of the new rules should be a constructive influence on the process because of the duty which it imposes on litigants. Taxation would however be more in accord with the general message of this report that litigants should act reasonably if the test on taxation was changed clearly to reflect this. The test I would recommend is based on the wording of the Solicitors' (Non-Contentious Business) Remuneration Order 1994; it is that the amount allowed should be what is "reasonable to both parties to the taxation". This would be the new standard approach. The indemnity basis would remain as it is. 

Litigants in person and costs
43. In the interim report I indicated the number of litigants in person is increasing. I stated that they should cease to be seen as problems for the system but, instead, the court should adopt a pro-active role in providing information and advice for them. I did not, however, in making my recommendations, address their position in relation to costs. 

44. The amount of costs recoverable by a litigant in person is what would be allowed if the work had been done and disbursements had been made by a solicitor on his/her behalf together with any payments made by him/her for legal advice. This is, however, subject to two qualifications: 

(a) where the litigant in person has not suffered any pecuniary loss in preparing his/her case or attending court he/she is only allowed £8.25 per hour for time reasonably spent on the case; 

(b) he/she is limited to two-thirds of what would be allowed on taxation if he/she had been represented. 

45. These provisions bear heavily on litigants in person. They are complex to operate. They do not accord with my general approach that litigants who are compelled to come to the court for a remedy should receive recognition for what this requires them to undergo. A distinction based on whether pecuniary loss can be shown is sometimes arbitrary in application. My proposals for fixed recoverable costs on the fast track and in relation to the position of companies both raise further considerations. I therefore recommend that the operation of the rule should be re-examined, with a view, if possible, to dispensing with the need to show pecuniary loss, perhaps in conjunction with a reduction in the overall proportion of what is allowable. Such a consideration should take account of the desirability of promoting arrangements whereby litigants could undertake much of the preparation of their case but with access to legal advice and representation as necessary. This is often known as "unbundling". Such an approach is of greater significance in view of the Bar's recent decision to allow referrals from Citizens Advice Bureaux, which already provide significant assistance to litigants in person. 

Costs and insurance
46.    In the future, insurance could have a larger part to play in funding litigation. This could apply both to parties' own costs and to liability for the other side's costs. A rapid increase in the availability of insurance is important to greater access to the courts. It is also important to the legal profession. However the ability to assess the risks involved is important if insurers are to increase their involvement. Certainty as to costs and moderation in their amount is critical to insurers offering affordable terms. 

Costs and training
47.    Although most respondents thought that judges would be able to achieve the aims of case management, there was considerable concern that judges did not have the appropriate background to make informed decisions about costs. This is, however, a shortcoming which can be dealt with by training and experience. 

48.    I recognise that my reforms involve learning new skills. These will have to be learned not only by judges but by members of the profession generally. The profession as well as the judiciary must pay more attention to and be better informed about costs than they are at present. My objective is to require greater attention to be focused on costs throughout the process of resolving disputes by everyone involved: judges, litigants and lawyers. 
Recommendations
My recommendations are as follows. 

(1) Orders for costs need to reflect more precisely the obligations the new rules place on parties. 

(2) The court should have power to deal with the question of costs even where all other issues have been resolved without litigation. 

(3) Where one of the parties is unable to afford a particular procedure, the court, if it decides that that procedure is to be followed, should be entitled to make its order conditional upon the other side meeting the difference in the costs of the weaker party, whatever the outcome. 

(4) The court should be able to order payment of interim costs in cases where the opponent has substantially greater resources and where there is a reasonable likelihood that the weaker party will be entitled to costs at the end of the case. 

(5) Benchmark costs should be established by the court with the assistance of user groups, for multi-track proceedings with a limited and fairly constant procedure. 

(6) The new standard basis of taxation should be based on the wording of the Solicitors' (Non-Contentious Business) Remuneration Order 1994, ie, that the amount allowed should be what is "reasonable to both parties to the taxation". The indemnity basis should remain as it is. 

(7) There should be a review of the rules on the costs recoverable by a litigant in person with a view to simplifying them. 

Chapter 8    The Supporting Structure 


1.    I said in the interim report that effective case management would need to be supported by an appropriate court structure and suitable arrangements for judicial administration and the deployment of the judiciary. Among my specific proposals on these topics were recommendations that: 

(a) there should be a Head of Civil Justice with overall responsibility for the civil justice system in England and Wales; 

(b) one of the Presiding Judges on each Circuit should be nominated as having primary responsibility for civil work; 

(c) the two Chancery judges responsible for overseeing Chancery work on Circuit should be involved in the supervision of commercial work, and should be invited to attend the regular meetings of Presiding Judges; 

(d) outside London there should be three or four designated civil trial centres on each Circuit; 

(e) there should be a Senior Civil Judge appointed for each trial centre and its satellite courts; 

(f) the Court Service should appoint officials corresponding to the judges responsible for judicial administration to act in partnership with them; 

(g) case management on the multi-track should be handled by teams of judges, each including a Master or district judge as the manager of the team and, except in unusually complex cases, as the procedural judge; 

(h) High Court and Circuit judges should concentrate on fewer areas of work without becoming single subject specialists; and 

(i) there should be training and monitoring of judges, under judicial supervision, in relation to case management. 

2.    Some of these recommendations have already been implemented, and others are in the process of being implemented. In January 1996 the Lord Chancellor appointed the Vice-Chancellor, Sir Richard Scott, to take on the duties envisaged for a Head of Civil Justice. This has enabled me to keep in close touch with Sir Richard during the later stages of the Inquiry. He will now be able to take charge of implementing many of the recommendations, and to provide the hands-on leadership for civil litigation which it has lacked in the past. 

3.    I also regard it as important that the new rule-making authority which will be needed to enact the new combined rules should contain in its membership people who can advance consumer, advisory and other lay viewpoints, as a counterbalance to the professional legal interests. 

4.    One major step which I recommended in the interim report has not yet been taken. That is the establishment of a Civil Justice Council to include representatives of the court service and the Judicial Studies Board, and of a wide range of court user organisations to contribute to the development of the reforms I am proposing. I see a clear need for such a body to ensure the continuing involvement of all those who use the Civil Justice system. I repeat my recommendation. 

5.    It is essential that the appropriate infrastructure for successful case management is put into place as soon as possible, without waiting for legislation or the new rules. It has, however, become clear that there is considerable scope for flexibility in the implementation of my proposals in this area. The aim is to establish a consistent system of case management in courts throughout the country, but the arrangements required to underpin this will vary in different geographical areas, and sometimes in different courts within each area. It is important, therefore, that the detailed recommendations in the interim report are not interpreted too rigidly. Where there are better or more appropriate ways of achieving my objectives, then these should be adopted. 

Organisation and supervision of civil work on Circuit
6.    As I recommended in the interim report, the two Chancery judges responsible for overseeing Chancery work on Circuit are now included in the regular meetings of Presiding Judges. I also recommended that a Presiding Judge on each Circuit should be nominated as having primary responsibility for civil work. I still regard this as desirable but I understand that the Presiding Judges see practical difficulties because of the way in which they divide their administrative work and because only one Presiding Judge is usually on a Circuit at any one time. Here, I am content that it should be agreed between the Presiding Judges appointed to a Circuit at a particular time whether one or both should be responsible for civil work on their circuit. The Presiding Judges should, however, keep in mind that the objective of my recommendation is to raise the profile of civil justice so that it does not always take second place to criminal and family work. 

7.    As regards my recommendation on civil trial centres, I am pleased to hear that the Court Service is conducting a review of existing accommodation to identify which of the courts on each Circuit might be suitable. I understand that progress is constrained by the nature of the available court buildings and the need for longer term planning of any substantial changes to the estate. The important point is to establish the principle that substantial civil work on Circuit should be concentrated at selected centres of expertise, and to identify the appropriate courts as soon as possible. How this is done, and how many such centres are needed for each Circuit, is a matter for the Court Service. I do, however, emphasise that the use of existing buildings with a main court and a cluster of satellite courts is a way of achieving my objectives. 

8.    In the interim report I referred to the Circuit judge who should be responsible for each civil trial centre and its satellite courts as a "Senior Civil Judge". I envisaged that this judge would perform a similar role at each trial centre to that which the Presiding Judges should perform for civil work on the whole of the Circuit, and suggested that his additional management responsibilities should be reflected in his salary. 

9.    I have now had the opportunity to discuss these proposals with the Council of Circuit Judges. They agree that there is a need for a senior judge to perform the role I have in mind, but they are concerned to avoid the creation of two tiers of Circuit judges, which they believe would have a damaging effect on the status, morale and cohesion of the Circuit bench as a whole. I understand that salary leads are at present confined to a small number of senior Circuit judges with exceptional administrative responsibilities such as the Recorders of Manchester and Liverpool and the senior judge at Central London County Court. Judges with administrative responsibilities will exercise these in relation to civil trial centres of varying size and workload. There is also the responsibility which derives from undertaking the heaviest and more complex judicial work, notably in those cases heard by Circuit judges designated to hear High Court work. Judicial salaries are, in any event, currently under review by the Senior Salaries Review Body. It is proper that decisions on salaries should be taken in that overall context. 

10.    There is a need, however, to designate and distinguish by an appropriate title the judge who is to be responsible for each trial centre. It is also important that such judges should be designated as soon as the centres are identified. This will be a task for the Head of Civil Justice, in consultation with the Presiding Judges and the Lord Chancellor's Department. 

11.    I am particularly pleased that the Court Service and the judiciary agree that the way forward is, as I suggested in the interim report, "a partnership between the judiciary and the administrators where the partners have distinct roles but work together to further an agreed policy". Following an extensive review of its management arrangements, the Court Service is currently putting into place a new management structure. As part of that process the Court Service has, in response to my proposals, started to develop partnership arrangements between administrators and judges at all levels. This will, of course, be an evolutionary process, and that emphasises the importance of early preparation before the new system of case management comes fully into effect. 

The organisation of case management
12.    In the interim report I indicated that the deployment of the judiciary for case management should seek to achieve: 

(a) continuity of management; 

(b) management and trial by judges of the right level; and 

(c) the flexible and efficient deployment of judges. 

13.    It is not easy to achieve all these aims in combination. The American 'single docket' system, where each case is handled by the same judge from start to finish, achieves maximum continuity but minimises flexibility in deployment. In an attempt to balance these conflicting aims, I recommended case management by teams of judges. I envisaged that each team would include as its manager a Master or district judge who would, in the majority of cases, act as procedural judge. I did not, however, intend that all district judges should carry out the full range of procedural judges' duties, and I emphasise again that the procedural judge is not a new type of judge. It is a function, not a title. 

14.    I remain firmly convinced that the team approach is the way forward, but that approach itself must be applied flexibly. In some of the heavier cases the approach I would encourage is for a district judge or Master, acting as procedural judge, to work in a team with the intended trial judge from an early stage in the litigation. In others it may be appropriate for a Circuit judge to carry out the function of procedural judge. High Court judges, too, have a role in case management; as I recommended in the interim report, the best arrangement for cases which are to be tried by a High Court judge is that, if practical, the judge himself should conduct the pre-trial review. For fast track cases, and smaller cases on the multi-track, the approach I envisage is that teams of Circuit and district judges would be led by the senior judge at each trial centre, with a degree of supervision by the Presiding Judge. The aim would be to ensure that they act along common policy lines, hence making appeals less common and easier to predict. 

15.    I also envisaged in the interim report that there may need to be different arrangements in particular courts or in specialist jurisdictions. In the Chancery Division and in general Queen's Bench Division work the Masters will continue to carry out their existing role as procedural judges. In the Commercial Court and the Official Referees' Courts all interlocutory work is taken by the judges, and the Queen's Bench Division Masters play no part in cases in these specialist courts. In the Patents Court the judges handle more of such work than in general Chancery cases, and in judicial review cases any interlocutory application may be made to a judge and not only to the Master. 

16.    All four working groups in these areas consider that the present arrangements should continue (with some modifications in the case of the Crown Office Group). The Official Referees', the Commercial Court and the Crown Office Groups believe that it would be neither appropriate nor necessary to have a second tier of procedural judges involved in the case management of their business. Their report recommends the rules should ensure that cases may continue to be dealt with by the same Official Referee throughout on a 'cradle to grave' basis. I should again draw attention to the fact that in my interim report I expressed the view that there should be flexibility in the use of judges across the Divisions, and that judges might be attached to a number of lists in different Divisions). 

17.    The Commercial Court Group say that the reason for the Court's popularity with the commercial community in the City and abroad is that all interlocutory matters are dealt with by the Commercial judges. However, they welcome the suggestion that there should be a move towards establishing two judge teams. This would be for cases which would respond to continuity of management. Having two judges would mean one of the judges should always be available. The team would avoid a number of judges having to deal with applications relating to the same case. This can involve undesirable duplication of work both by lawyers and by the judges. 

18.    In the Queen's Bench Division of the High Court in London it has not proved possible, except in a small minority of particularly important cases, to identify the trial judge early enough to ensure that he also conducts the pre-trial review. This is because of the Circuit commitments of the Queen's Bench judges. I have discussed the problem with the judges currently responsible for judicial deployment in the Queen's Bench Division, and they have been testing the extent to which it is possible to put the team concept into practice. 

19.    In future, the added certainty provided by case management should make it easier to plan the deployment of Queen's Bench judges further ahead. Developing technology may reduce the problem of the judge's absence from the court where the case is being handled. In the meantime, although it remains desirable for the trial judge to be identified at an early stage and to conduct the pre-trial review, I have to accept that this will only be possible in a limited number of the more complex cases. As part of the team approach, the judge who conducts the pre-trial review should regard it as part of his responsibility, where he is not going to conduct the trial, to inform the trial judge fully of what occurred during the pre-trial review. The trial judge, in turn, needs to honour any preliminary decisions made by the procedural judge. 

20.    These questions of judicial deployment will be largely for the Head of Civil Justice. It will be for him to set out the division of responsibilities between High Court judges and Masters on the one hand and Circuit judges and district judges on the other, and to consider who should act as procedural judges in particular types of case. The new rules will provide the flexibility needed to allocate work in the most appropriate way. The needs of the High Court as a whole and the overall use of judicial resources will have to be taken into account. 

Specialist lists
21.    In the interim report I recommended that there should be a General, Personal Injury and Damages list in the Queen's Bench Division, a General Business List in the Chancery Division and a number of specialist lists, including: Commercial, Admiralty, Patents, Official Referees, judicial review, company and insolvency, intellectual property, revenue, trusts, probate and real property. I indicated that I would change the titles of some of the specialist lists, and possibly combine the Patents Court with the intellectual property list, and that I would reach a final decision on this after considering the specialist jurisdictions during the second stage of the Inquiry. I have now discussed this with the Head of Civil Justice, and agreed that it should be for him to make the decision in consultation with the judges concerned. In chapter 15 of this report, I am proposing that a new medical negligence list should be added to the specialist lists. 

22.    I believe that a system of specialist lists is an important means of ensuring that cases receive the appropriate management, both in the interlocutory stages and at trial. This means that they will be managed and tried by judges who have some knowledge of the relevant subject matter and experience of handling similar cases. In a culture where the legal profession is becoming increasingly specialised, I do not consider it sensible to expect either procedural judges or trial judges to deal with all types of cases. Case management will require both procedural judges and trial judges to take on a more interventionist role than they are used to, and to have more understanding of the substance of the cases before them. 

23.    It is not my intention, however, that more judges should become exclusive specialists in one area of civil business, or that the list system should interfere with the flexible and effective deployment of the judiciary. What I proposed in the interim report was that a High Court judge could be nominated for a period, according to his or her expertise, to one or more of the general and specialist lists, irrespective of the Division to which the lists belong. If that system is adopted, as I still think it should be, it will be possible for every High Court judge to be allocated to at least one of the specialist lists, and for the general list work to be shared among a number of judges who will be doing a mixture of general and specialist work. As part of the team approach, Masters and district judges should similarly have responsibility for particular areas of litigation. This could be especially valuable in specialist fields such as medical negligence. 

24.    I would recommend that this approach is taken forward by nominating judges for appropriate areas of specialisation. Especially for Circuit judges, the type of cases which they are required to handle can be of considerable significance. I also therefore recommend and adopt the suggestion of the Judicial Studies Board (JSB) that a record of judges' interests as to the type of cases which they would prefer to try should be established and taken into account in determining to what specialised areas different judges should be allocated. Obviously the wishes of the individual judge can only be a factor in furthering this approach. 

Judicial training
25.    The proposed reforms will, in some areas, substantially change judges' duties. If judges are to be able competently to handle the new system in a consistent way throughout the country, a structured training effort is what is required. This will be important for public confidence in the reforms. Judges must be seen to be in full command of the new procedures. It is for the JSB to provide the appropriate training. It is already providing training for the increased small claims jurisdiction. When decisions have been reached as to the implementation of the other proposed reforms a training programme for them will need to be fully defined. In the meantime, I understand the JSB is considering how training should be set up for the other changes. Because of the importance of training to my proposals, both my team and myself have kept in close contact with the JSB and its officers. In particular, the Chairman, Lord Justice Henry and the Director of Studies, His Honour Judge Sumner, accompanied me on my visit to Australia. I am indebted to them and their staff for their advice. 

26.    In the interim report I recommended an increase in the small claims jurisdiction from £1,000 to £3,000. This was implemented on 8 January 1996, though the jurisdiction for personal injury cases remained at £1,000. In my report I identified the need for a more consistent approach by district judges in handling small claims. This was as a result of representations I received and also the research which was carried out by Professor Baldwin. I recommended (Recommendation 44): 

"All district judges and deputy district judges should be trained in handling small claims, to ensure a more consistent approach."

27.    This is now being tackled by the JSB. All deputy district judges have to attend a one week residential induction course at which the handling of arbitration is a key feature, and all the points made by Professor Baldwin are covered. This training is designed to ensure a consistent approach while allowing judges to retain their inherent discretion. In addition to this, deputy district judges 'sit in' with experienced district judges to see arbitrations being conducted and gain practical experience. District judges will have to attend residential refresher course lasting four days every three years. Again, part of the time on these courses is devoted to arbitrations. Both sets of courses are kept under continual review. 

28.    In addition to training in how to conduct arbitration, the JSB has commendably set up a working party late in 1995 under His Honour Judge Sumner in order to produce a protocol, or guide to good practice, for the conduct of small claims arbitrations. This working party included a QC and three experienced district judges. Its draft proposal is nearly complete and will be presented for approval to the Main Board in July 1996. When it is approved the JSB will circulate it to all district and deputy district judges. 

29.    My proposals for the fast track and multi-track also involve a new approach. They create a number of new duties which judges will have to carry out in order to manage cases properly. Judges will have to resist pressure both on the fast track and on the multi-track for disclosure and expert evidence when it is not appropriate. They will have to enforce the timetable on practitioners who may wish, for whatever reason, to delay. They will also be expected to draw the existence of any available alternative dispute resolution mechanisms to parties' attention where this is appropriate or desirable. 

30.    The responsibility for many of these steps will rest with procedural judges. The JSB is considering an intensive residential course for judges at all levels who will have to carry out these duties. This residential course might be between two and three days long and should include practical examples of cases for procedural judges to work out. 

31.    The disposal of fast track cases will require new skills. In the case of complex multi-track cases the trial judge will be expected to conduct a pre-trial review. The preliminary JSB view is that between one and two days training is likely to be needed to give trial judges a better understanding of the full implications of the reforms. They should have an opportunity to conduct a pre-trial review. It would also be beneficial if the judges could have some practical exercises in the issues which may arise during the hearing of a case under the new procedures. 

32.    Judges will also need training in new IT systems. It may well be that it would be advantageous for the JSB and the Court Service to organise joint training on purely IT matters. 

33.    In addition to face to face training, the JSB is planning on including in its benchbook advice to judges on how to use the new system. This might appropriately include flow charts, setting out the various decision-making points in the new procedures, as well as advice on how discretion within the new rules might be used. 

34.    Both the training and the revisions to benchbooks would need to be in place prior to implementation of reforms. 

35.    One consistent theme in this final report is the proposed requirement for judges dealing with certain categories of case - notably medical negligence and housing - to have the necessary specialist experience and expertise. If judges are to develop expertise in areas such as these, it would be desirable to provide specialist training. This need not, however, be exclusively judicial training. Shared training with the profession, under the general aegis of the JSB, may be appropriate. 

36.    The ability of the JSB to carry out the necessary training will depend on its resources. In order to determine the resources it will need, the JSB will need to know the number and categories of judges who are likely to be involved. The Court Service should help the Head of Civil Justice to identify the numbers who should be involved with rolling programmes of training. 

Assistance for judges
37.    I emphasised in the interim report the need for support for the judiciary. This needs to be provided in various ways. First, it is essential that procedural judges have adequate clerical and secretarial support to enable them to carry out their new duties in relation to case management effectively. 

38.    Secondly, I suggested in chapter 11 of the interim report that it might be helpful to High Court judges if they could have the assistance of recently qualified barristers and solicitors as law clerks in complex litigation. They would be able to assist in legal research and the preparation of summaries of documents. There have been a small number of cases in which this has been done, and it has been a success. The Commercial Court Group says that, whatever changes are necessary as a result of the new system of case management, it will be desirable for the Commercial judges to have assistance of this kind. The Crown Office Group also supports the use of law clerks, and considers that their introduction would be more useful than having nominated judges delegating work to Queen's Bench Division Masters. I am pleased to note that there is now a budget at the Royal Courts of Justice, albeit a very small one, for this purpose. I hope that the budget will be increased so that more use can be made of law clerks in the future, and that it will be recognised that there are real benefits to be obtained. This is the clear message that I have received from the United States, Canada, Australia and New Zealand. 

39.    In the course of the meetings that I had with the working group on multi-party actions, it became apparent that a potential source of assistance to the courts would be senior solicitors with experience in the efficient management of these highly complex cases. I therefore recommend that the Lord Chancellor's Department should maintain a list of practitioners (either those still in practice or recently retired from practice) who would be prepared to act in this role. They would be appointed as a deputy Master in relation to a specific case. The advice which I received from the working group was that candidates should be readily forthcoming. The appropriate candidates would be easy to identify. Because of their experience, they would carry considerable conviction with litigants in this very difficult area, whether they were making the decisions themselves or assisting the judge in marshalling material in order to make his decisions. 

40.    I outlined in the interim report the valuable role which such senior solicitors could play in providing assistance as procedural judges in all areas of complex litigation. Responses to the report have reinforced my conclusion that a valuable resource remains untapped because the current methods of recruitment, involving part-time sitting over a period of years, are well suited to barristers' patterns of working but are less easily accommodated in the careers of solicitors with litigation practices. The continued supply of high quality candidates for appointment as procedural judges is of importance to the future of the system. A more flexible approach to the requirement of part-time sitting, perhaps by allowing this to be continuous rather than spread over time, would allow for the necessary appraisal before a full-time appointment was made and would also encourage applications from those whose talents the system requires. 

41.    I also see a need for encouraging court staff to develop relevant expertise. Managing clerks in the past and legal executives today have always played a prominent role in managing the progress of litigation in the solicitors' offices. The Institute of Legal Executives has an effective system of training and qualification for legal executives. In a managed system, members of the Institute of Legal Executives could play a role which cannot be played by staff who have no legal qualification. I would recommend the Court Service to encourage appropriate existing and future members of the staff to become members of the Institute. I recommend the same for the clerks to High Court judges. 
Recommendations
My recommendations are as follows. 

(1) A Civil Justice Council should be established to contribute to the development of the proposed reforms. 

(2) The new rule-making authority which will be needed to enact the new combined rules should contain in its membership people who can advance consumer, advisory and other lay viewpoints, as a counterbalance to the professional legal interests. 

(3) A Circuit judge responsible for each civil trial centre and its satellite courts should be designated by the Head of Civil Justice as soon as the centres are identified. 

(4) Judges should be nominated for appropriate areas of specialisation. A record of judges' preferences should be established and taken into account in determining the allocation of judges to specialised areas. 

(5) Judges who specialise in areas such as medical negligence and housing should be given appropriate training. The possibility of providing joint training with the legal profession, under the general aegis of the Judicial Studies Board, should be explored. 

(6) Procedural judges should be given proper clerical and secretarial support to enable them to carry out their new duties in relation to case management effectively. 

(7) The Court Service should encourage members of staff, including clerks to High Court judges, to become members of the Institute of Legal Executives. 

(8) High Court and Court of Appeal judges should have law clerks, initially on a selective basis. 

Section III

Procedure and Evidence
Chapter 9    Introduction 


1.    This part of the report deals with matters of practice and procedure. A general theme of the interim report and of this report has been the need to bring the uncontrolled features of the adversarial system under proper discipline. Another has been to promote more, better and earlier settlements. At the same time, it has been my aim to refocus the rules of the system, which have tended to become over-technical and detached from their proper purposes. I explained in the interim report that the proliferation of rules has itself become an obstacle to access to justice. In the new rules, I have sought to advance a simpler, more economical approach to procedure. Eradication of unnecessary distinctions in terminology and substantive treatment have been part of this approach. These themes are reflected in the procedural topics mentioned in this chapter and dealt with in this part of the report. 

2.    In this part, I draw attention to some of the more noteworthy procedural changes which I am putting forward. One of the most significant, the introduction of pre-action protocols (chapter 10), lies outside the scope of the formal rules of procedure, which in the main apply only to proceedings in court. The protocols would extend back to the pre-action stage something of the discipline I am seeking for formally litigated proceedings. They will render less distinct the difference between pre-action activity directed to case disposal and that which takes place after proceedings have begun. They are not intended, however, to provide a comprehensive legislative code. They will be worked out largely by agreement between groups representing relevant litigant interests and they will deal only with the main pre-action requirements and with matters which have caused particular difficulty. 

3.    Offers to settle, which are dealt with at chapter 11, are an important means of promoting settlement. I am recommending that claimants as well as defendants should be able to make offers with teeth, ie, with adverse financial consequences for a party who unreasonably fails to accept such an offer. It should be possible to make an effective offer in this sense before as well as after proceedings have begun. Just as the court will be able to take into account the extent to which parties have complied with pre-action protocols, so they will be able to take account of whether or not reasonable, pre-action offers to settle were made. 

4.    A conspicuous area of divergent practice and nomenclature is the initiation of proceedings. Both the High Court and county courts have several different ways of starting proceedings. I am proposing that all claims and appeals should be started on a single claim form with appropriate variations. This will apply not only to fact-based disputes currently brought by writ or summons but also to claims involving construction of documents brought by originating summons and to claims for remedies in public law. 

5.    Chapter 12 also deals with the contents of statements of case (as I recommend that pleadings should in future be called). In cases where the facts are potentially in dispute, the emphasis in future will be on the clear statement of factual allegations by the claimant and on equally clear answers by the defendant. The aim is to put an end to the evasive and obscure pleading which often discredits our civil procedures at present. Scrutiny of statements of case by the court for case management purposes will stimulate those drafting statements of case to achieve a better standard. The new rules will require a litigant or his legal adviser to certify belief in the truth of allegations contained in statements of case. This is already a requirement for evidence contained in witness statements. This approach, which is another means of emphasising the obligation of parties to act reasonably in litigation, will reduce the distinction between statements of case, witness statements and affidavits. 

6.    Service of court process is in a sense a mechanical process but is nevertheless an important part of civil procedure. It secures a basic element of procedural justice, namely, that a party is informed of a case against him and put in a position to reply. Confidence that service has been properly carried out also enables the court to grant appropriate remedies even in the absence of a response by a defendant. I believe, nevertheless, that this too is an area where technical distinctions can be reduced, allowing a less prescriptive approach concerning methods of service. I am therefore recommending a more flexible system for service of documents. 

7.    In contested cases, disclosure of documents (as I now recommend discovery should be called) is an area of procedural activity which I am seeking to curb. In the interim report, I explained the need to find a half-way-house between a system with little or no disclosure and the present, unlimited obligation of disclosure. I recommended that disclosure should be limited in the first instance to relevant documents of whose existence a party is aware. This test obviously causes difficulties in a corporate context in which 'awareness' depends on the recollection of more than one individual. In chapter 7, I explain further how the test might apply in that situation. I acknowledge that practical application of the test will still not be free of difficulty, though the existing test of relevance is itself not without difficulty in practice and it will remain possible to supplement the disclosure of documents which the awareness test produces by application for specific disclosure. I emphasise that here, as in the new procedure as a whole, what we must seek to achieve is a more proportionate but workable system, not one which is theoretically impeccable but unaffordable. 

8.    Finally, this part deals with expert evidence. In the interim report, I explained that this too was an area where certain excesses needed to be restrained: in particular the cost, especially in smaller cases, and the temptation for parties and their legal advisers to deploy expert witnesses as a party weapon rather than as a source of objective assistance to the court. My recommendation that there should be greater use of single experts has caused much controversy. In chapter 13 I examine the matter further, but still conclude that there is considerable scope, even within a procedure which will remain essentially adversarial in character, for greater use of a single expert. The development of protocols provides a potential voluntary route to achieving this in many instances. Here, as in some other respects, many of those who have acknowledged the need for change in principle hesitate before the practical implications of that recognition. I fully understand their unease. But this is the kind of choice which has to be made if practical improvements of any significance are to be achieved. 

Chapter 10    Pre-action Protocols 


1.    This chapter sets out my proposals for the development of pre-action protocols. These are intended to build on and increase the benefits of early but well-informed settlements which genuinely satisfy both parties to a dispute. The purposes of such protocols are: 

(a) to focus the attention of litigants on the desirability of resolving disputes without litigation; 

(b) to enable them to obtain the information they reasonably need in order to enter into an appropriate settlement; or 

(c) to make an appropriate offer (of a kind which can have costs consequences if litigation ensues); and 

(d) if a pre-action settlement is not achievable, to lay the ground for expeditious conduct of proceedings. 

2.    It is a characteristic of our civil justice system that the vast majority of cases are settled without trial, by negotiation between the parties or their legal advisers. There are many more potential claimants who settle their disputes without starting legal proceedings at all. It is my intention to build on this. My approach to civil justice is that disputes should, wherever possible, be resolved without litigation. Where litigation is unavoidable, it should be conducted with a view to encouraging settlement at the earliest appropriate stage. 

3.    However, settlement is not an end in itself. Settlement must be appropriate to the needs of both parties, and be achieved without excessive cost or delay. At present too many cases settle at the door of the court. This is the least appropriate stage to settle because maximum cost and delay have been incurred. Other cases settle for no better reason than that the claimant is tired of waiting, or does not have the energy or resources to pursue the claim any further. This may arise because of the deliberate tactics adopted by the parties. 

4.    Delay before the start of proceedings is just as undesirable (and can be just as expensive) as delay in the course of litigation. There would be no point in offering a fast track timetable of 20 or 30 weeks to a claimant who had spent two or three years in fruitless negotiations before bringing the case to court at all. What is needed is a system which enables the parties to a dispute to embark on meaningful negotiation as soon as the possibility of litigation is identified, and ensures that as early as possible they have the relevant information to define their claims and make realistic offers to settle. 

5.    In my view, this can only be achieved if the court itself takes more account of pre-litigation activity than has traditionally been the case. Once a protocol has been adopted, the parties' compliance (or failure to comply) with it will be taken into account when the court is dealing with the future conduct of the case. In particular, if one party has unreasonably refused to accept a pre-action offer to settle, that will have consequences in costs once litigation has started. 

6.    Pre-action protocols will be an important part of the new system. They are not intended to provide a comprehensive code for all pre-litigation behaviour, but will deal with specific problems in specific areas. They will set out codes of sensible practice which parties are expected to follow when they are faced with the prospect of litigation in an area to which a protocol applies. Protocols will make it easier for parties to obtain the information they need, by the use of standard forms and questionnaires wherever possible. This will be assisted by wider powers for the courts to order pre-action disclosure. (See chapter 12 of this report.) Protocols will also be an important means of promoting economy in the use of expert evidence, in particular by encouraging the parties to use a single expert wherever possible. Unless this happens before the commencement of proceedings, it will frequently be too late because the parties will already have established an entrenched relationship with their own expert. In addition, protocols will encourage the use of any appropriate alternative mechanisms for the resolution of disputes. If litigation proves necessary, observance of the protocols should put the parties in a good position to meet the timetable imposed by the court. This will be particularly important on the fast track, with its tight standard timetable. 

7.    Work is already well advanced on the development of protocols for some areas of litigation which particularly concern the Inquiry. The Law Society has played a particularly important role in work on pre-litigation procedures, both by helping the Inquiry directly and through independent initiatives such as its protocol for the disclosure of medical records. Elsewhere in this report I mention the progress made on a disrepair protocol by the Housing Law Practitioners' Association and the associations representing local authority landlords (the Association of District Councils, the Association of London Government and the Association of Metropolitan Authorities). Chapter 15 refers to the new 'umbrella' group for medical negligence litigation, which will also be taking forward work on a protocol. I also understand that a group of construction industry professionals is working to produce guidelines which would encourage the resolution of disputes through arbitration rather than litigation. 

8.    Another group, involving members of the Association of Personal Injury Lawyers (APIL) and the Association of British Insurers (ABI), is working on a pre-action protocol for personal injury cases. This started in the context of the Inquiry's work on the fast track, but the approach is relevant to all personal injury work. The main points on which agreement has been reached so far are as follows. 

(a) The content and broad format of a notification of claim have been agreed. The letter will be sent to the defendant (and, where known, the defendant's insurer) as soon as the claimant is aware of sufficient facts to show that there is a possible claim. It will contain enough information to enable the defendant to investigate and broadly value the claim. 

(b) Where the claimant does not know the identity of the defendant's insurer, the defendant would be requested to forward a copy of the letter to his insurers and notify the claimant of their identity and his policy number within 28 days of receiving the notification. 

(c) Within three months of receiving notification of a claim, the defendant must reply saying whether or not liability is accepted. If it is not, the defendant must give factual reasons for disputing liability and send copies of relevant documents. 

(d) A list of the documents which should be automatically disclosed by the prospective parties in common types of personal injury cases has been drawn up. It is intended that, as recommended by the group, the exchange of these documents will be prescribed by practice direction. In most cases, this will obviate the need for any further disclosure after proceedings have begun. The group has also identified the documents that should be provided on request in particular circumstances. 

9.    The group has also been able to agree a protocol for instructing experts which provides that the claimant's solicitor may, in the first instance, put forward more than one expert's name. The defendant may indicate that one or more of these is unacceptable. The group considered that this would have advantages for both claimants and defendants. Provided at least two names are acceptable to both parties, the claimant may reject a report by the expert of his first choice without letting the defendant know that he has done so. The advantage for defendants is that they can identify at an early stage if the claimant is intending to use an expert whom they regard as partisan and whose report they are unlikely to accept. 

10.    If the other party does not object to the claimant's expert he will not be able to rely on any other expert in that speciality unless the claimant agrees or the court so directs, or unless the report commissioned by the claimant has been amended and the claimant is not prepared to disclose the original report. 

11.    Instructions to experts will follow a standard format and they should refer to any protocol that may be agreed between the Law Society and the British Medical Association (BMA) or other medical organisation as to the format of the report. Either party may deliver written questions on the report relevant to the issues to the solicitor instructing the expert. Answers to the questions will be sent separately to each solicitor. 

12.    The group has also suggested that there should be a central register of insurance policies to enable a claimant to identify the potential defendant's insurer. This is a particular difficulty in employer's liability cases where the company or firm has gone out of business. I endorse this proposal. 

13.    Protocols will be most effective if they are agreed, broadly speaking, on behalf of those likely to be frequent users of the procedures, whether as litigants or as professional advisers. All the groups whose work I have mentioned have made commendable progress, but there are some detailed points on which the claimants' and defendants' representatives have not yet reached agreement. I hope that discussions will continue after this report is published, and will lead to agreed protocols. 

14.    It is important that protocols are devised within a general structure of court approval. The Civil Justice Council will have a significant role to play here in advising and assisting the Head of Civil Justice. When a protocol is established for an area of litigation, I recommend that it is incorporated in the relevant practice guide. Unreasonable failure by either party to comply with the relevant protocol will be taken into account by the court, for example in the allocation of costs or in considering any application for an extension of the timetable. 

15.    I am aware that there is some scepticism as to whether insurance companies will comply with the protocols. My discussions with insurers, and their co-operation (led by the ABI) in the development of protocols, do not support this. I have no reason to think that the industry leaders will not honour the protocols. It will, in any event, be in their interest to do so if they wish to avoid the sanctions that will be imposed, if necessary, by the courts. 

16.    There are also practitioners who fear that the use of pre-issue protocols will lead to the unnecessary front-loading of costs. While the protocols will certainly bring work forward by comparison with usual present practice, this is to be welcomed. The work has to be done to enable cases to be resolved, and bringing the work forward will enable some cases to settle earlier. Where this is not possible the work will not have been wasted. The insurers have pointed out that cases cannot settle until sufficient information is available for a realistic commercial assessment of the value of the claim. This has been accepted by the Association of Personal Injury Lawyers. 

17.    If the procedure laid down in protocols proves to be over-elaborate in more straightforward cases, it will be a simple matter to allow for this. The courts should initially be flexible in their enforcement of compliance with the protocols. The operation of the protocols will have to be monitored and their detailed provisions modified so far as is necessary in the light of practical experience. 

Recommendations
My recommendations on protocols are as follows. 

(1) Pre-action protocols should set out codes of sensible practice which parties are expected to follow when faced with the prospect of litigation. They should not cover all areas of litigation, but should deal with specific problems in specific areas, including personal injury, medical negligence and housing. 

(2) When a protocol is established for a particular area of litigation, it should be incorporated into the relevant practice guide. 

(3) Unreasonable failure by either party to comply with the relevant protocol should be taken into account by the court, for example in the allocation of costs or in considering any application for an extension of the timetable. 

(4) The operation of the protocols should be monitored and their detailed provisions modified so far as is necessary in the light of practical experience. 

Chapter 11    Offers to Settle 


1.    In chapter 24 of the interim report, I explained that a greater role for offers to settle was an important part of my general approach of promoting early settlement of cases. My main recommendations on offers can be summarised as follows. 

(1) The system of payments into court should be replaced by a system of offers. 

(2) Any party, the claimant as well as the defendant, should be able to make an offer to settle. 

(3) Offers could be in respect of the whole case or of individual issues (including liability) or claims. 

(4) Offers could be made before the start of proceedings. 

(5) There should be financial incentives to encourage claimants, in particular, to make offers. 

(6) Where an offer has been made, the court should exercise a wider discretion in respect of costs and interest than it habitually does at present. 

2.    My proposals for offers remain essentially the same as those set out in the interim report. This chapter therefore deals mainly with matters where I have modified or extended my original ideas. I would stress, however, that the importance which I attach to offers to settle has, if anything, increased since I wrote the interim report. I believe they are capable of making an important contribution to the change of culture which is fundamental to the reform of civil justice. 

Basic system
3.    In the interim report, I did not attach importance to the retention of payments into court as a means of achieving the kind of benefits which I believe will flow from my proposed system of offers. However, the Law Society and others who made representations in response to the interim report, while generally supporting my proposals on offers, argued that a payment into court was a useful way of assuring claimants of the substance of an offer. The fact that the money was actually available made it more likely that the offer would be accepted. Up to a point, I accept this reasoning and therefore do not now recommend the abolition of payments into court. 

4.    Allowing for the fact that my proposals would enable claimants as well as defendants to make offers, it is of course important that rules of court relating to offers and to payments into court respectively should diverge as little as possible. I therefore recommend, in respect of defendants' offers, that the making of the offer itself should be the critical step, while the backing of a payment in will be secondary and optional. This means that Cutts v Head [1984] Ch 290, which prevents the making of a Calderbank offer where a payment into court can be made, will no longer apply under the new rules. When considering the exercise of its discretion as to costs at the end of a case, the court will therefore have to give primary consideration to the terms of the defendant's offer regardless of whether there was also a payment into court. In practice, it should only be in an unusual case that the absence of a payment in should be taken to undermine the reasonableness of an offer. 

Withdrawal of offers
5.    A matter not mentioned in the interim report was the withdrawal of offers. I recommended there that, as with payments into court now, an offer should normally remain open for acceptance for 21 days or more. In theory, a party could make an offer stipulated to be open for a shorter period, but I would recommend that rules of court should direct the courts to disregard any such offer in exercising the costs discretion. There needs to be a minimum period for the 'offeree' to consider the offer and, if necessary, to ask for more information about it. Subject to the 21 day provision, it should be open to the offeror at any time to withdraw or vary an offer subsequently, by notice in writing to all the other parties. This differs from the existing position for payments into court, where the circumstances in which a payment in can be withdrawn are extremely narrow. Obviously the court would not take account of a withdrawn offer when considering costs except when considering the reasonableness of the parties' conduct generally. 

Incentives to make offers
6.    I consider that the defendant's potential entitlement to all his costs from the date of his offer is a sufficient incentive to defendants to make offers. Imposing any more rigorous sanction on a claimant for not accepting an offer would constitute undue pressure to settle. I therefore do not recommend any change here. 

7.    However, the claimant clearly needs a significant incentive to balance up the risk to which the defendant can subject him by making an offer. In the interim report, I suggested that this should take the form of additional interest above that which would ordinarily be payable on damages. Since writing the interim report, I have come to the conclusion that significantly higher incentives than I had originally suggested are needed. I therefore recommend that the figures should be 25 per cent above the rate which would otherwise be payable on awards up to £10,000, 15 per cent from £10,000 to £50,000 and then an additional 5 per cent. Thus if, for example, the conventional rate was 5 per cent, then the rate on an award up to £10,000 would be 30 per cent, and so on. The rate would be tapering, ie, 25 per cent on the first £10,000, 15 per cent on the next £40,000 and 5 per cent on the rest. This is necessary because otherwise a claimant who is awarded £49,950 would be better off than a claimant who was awarded £50,000. The extra rate of interest is higher on lower value claims because otherwise the incentive to make an offer in such cases would be insufficient. 

8.    The normal date from which interest would be payable would be the date 21 days after the offer was made. The court could, however, order that interest should run from a different date. This might be appropriate where, for example, the defendant could not reasonably have been expected to accept the offer until certain information had become available to him. 

9.    These incentives for claimants and defendants are in addition to the court's power to award indemnity costs and interest on costs where the court considers a party has acted unreasonably. 
Recovery of the whole sum claimed
10.    If a claimant has specified the exact amount which he is claiming and recovers that amount at trial, he will be in the same position as a claimant whose offer to settle was the same as the court's award. Like such a claimant, he too should be entitled to additional interest. 

Recommendations
I make the following, further recommendations in respect of offers. 

(1) A defendant's ability to make a payment into court should be retained, but the making of an offer, in accordance with rules of court, should be the primary requirement, with payments in being a secondary and optional means of backing an offer. The absence of a payment in should not normally influence the court's view of whether an offer was reasonable. 

(2) A party may withdraw an offer, but an offer which is open for less than 21 days should be disregarded by the court for costs purposes. 

(3) The rates of additional interest which I now recommend should be payable to a claimant who makes an offer which is not accepted and which the claimant matches or exceeds at trial are: 

	awards up to £10,000
	25%

	more than £10,000 and up to £50,000
	15%

	above £50,000
	5%


(4) Extra interest will normally run from the date of the offer, but the court may order a different start date where appropriate. 

(5) A party who recovers at trial the amount which he claimed should be treated as if he had made an offer for that amount, and be entitled to extra interest. 

Chapter 12    Practice and Procedure 

Starting a claim
1.    In my interim report I argued that the complexity of the present rules of court could be seen as an obstacle to access to justice. A prime example of that complexity is the fact that there are four different ways of starting proceedings in the High Court, and another four in the county courts: the writ, originating summons, originating motion and petition in the High Court; and the summons, originating application, petition and notice of appeal in the county courts. Within those categories there can be further variations: there are three types of forms of originating summons, and a number of different forms of summons. In many cases there is a choice of methods, each having different consequences. 

2.    More specific examples have been provided by the specialist working groups which have been assisting me. The Chancery Working Group has pointed to the unnecessary distinction in RSC Order 102 whereby some applications under the Companies Act have to be by petition, some by originating motion and some by originating summons. The Intellectual Property Working Group has noted that there are similarly confusing requirements in RSC Order 104. Needless complexity is introduced into the system at the outset. 

3.    I therefore propose that all proceedings should be begun by means of a claim. There should be a single claim form with could be used for every case. I regard this as an important step towards achieving simplicity in civil litigation. I suggest that the necessary degree of uniformity can be achieved by having the same first page for every claim, containing exactly the same information (the names of the parties and of the issuing court, and the case number) with the following pages varying according to the type of claim. 

4.    Because judgment for failure to defend can be obtained in some cases but not in others, the second page can contain the different notices to the defendant which will be necessary to set out the consequences of doing nothing. These will follow the lines of the existing wording, for example: "If you do nothing, judgment may be entered against you without further notice" in the county court form N1, or: "Failure to attend may result in judgment being entered against you" in the county court forms N3 and N4. 

5.    The form will then go on to the claimant's statement of case. It will be possible to tailor it so that, for example, standard claims can be used in personal injury and other fast track cases, and for appeals and Crown Office cases. 

6.    I am proposing for both fast track and multi-track cases that the claimant and defendant should be able to complete a directions questionnaire which would indicate, among other things, the court where they consider the case should be heard and their reasons why the case should be dealt with on a particular track. The importance of the case to the parties will be relevant, as well as the nature of the claim. Because of the number of undefended claims it is undesirable to require the claimant to file a questionnaire with this claim, but he can do so if he knows that the case would be defended. The procedural judge may call for one where the statement of case does not provide him with enough information to give directions about the handling of the case. The final decision as to allocation and the other matters like venue will, of course, rest with the court. 

7.    In cases which are at present begun by originating summons, originating motion and originating application, the claim will combine the information now contained in the originating document and the principal affidavit in support. This will be possible because of the requirement for the claimant or his legal representative to certify that he believes the contents of the claim to be true. In the same way a defence will contain the defendant's contentions and will replace the principal affidavit in reply. In some cases, for example an appeal from a tribunal or an arbitrator, the defence need only say that the defendant supports the order for the reasons given by the tribunal or arbitrator. 

8.    It will continue to be possible for the claimant to ask the court to fix a hearing date when the claim is issued, for example in mortgage possession cases. In cases at present begun by originating summons, motion and application where judgment for failure to defend is not available, the procedural judge will look at the papers when the acknowledgement of service is received, or the time for filing it has expired. If there is no acknowledgement of service or the defendant indicates that he does not intend to put in a defence, the judge will fix a date for the hearing. If there is to be a defence he will consider the matter again when the defence has been received and either fix a date for the hearing or give directions as to how the case is to proceed. Where it appears that the facts are in dispute and that witness statements and disclosure of documents are required, he may allocate the case to a more managed track. 

9.    The new rules will provide that proceedings may be started in any court which has jurisdiction to hear and determine them, subject to two exceptions. First, a claim may not be started at the Royal Courts of Justice unless it is appropriate to be tried in London and unless the claimant certifies that his claim, where it can be valued, is worth over £50,000, or that it is a multi-track case which ought to be dealt with by a High Court judge. Secondly, where the claimant seeks possession of land the case must be started in the county court in whose area the land is situated or in the Royal Courts of Justice if there is a London certificate. 

10.    It will, of course, be most convenient for the parties and the courts if a claim is lodged in the court where it ought to be determined and this should be strongly encouraged. Nevertheless, the courts must be willing to assist litigants in person who may be unsure where their case ought to be brought. In the future, I hope that developments in the use of information technology by the courts will make it easier for them to act as a post box for the appropriate court. In the meantime staff should either seek to persuade the litigant to issue his claim in the more suitable court or to accept it for issue and then let it be transferred judicially. The commencement of proceedings in the wrong court will not mean that the proceedings are a nullity. 

Statements of case
Claimant's case
11.    The basic requirements of a claim are that it should: 

(a) set out a short description of the claim and a succinct statement of the facts relied on; 

(b) certify that the claimant believes the contents to be true; 

(c) indicate the remedy claimed; 

(d) specify any document on which the case depends; 

(e) certify the claimant's belief, where he is claiming money, that he reasonably expects to recover: 

(i) up to £3,000; 

(ii) between £3,000 and £10,000; 

(iii) over £10,000.

12.    There will continue to be specific requirements for particular types of case. In the case of personal injury claims, for example, the claimant will have to provide a statement of any special damages which are claimed and, in the case of appeals, the decision under appeal must be attached. 

13.    The claimant must also specify the date of service of the claim and the date by which the defendant must file a notice of intention to defend (14 days) and a defence (28 days unless the parties agree on a longer period, which can be up to three months). Only one agreement to extend will be allowed; any further extension can only be made by court order. I accept that in some technical areas of litigation, for example claims involving medical negligence or patents, extensions beyond 28 days may not be uncommon, but I have no doubt that these should be the exception and not the rule. 

14.    The notice of intention to defend, which is similar to the present High Court procedure, will apply to all claims other than appeals. This step is needed for a number of reasons. First, it is important that creditors are not prejudiced by the longer period which the new rules allow for filing a defence. Secondly, it will enable a defence to be dispensed with where it is necessary, for example where the matter is not contentious but the defendant is a necessary party. Thirdly, it will enable defendants to challenge the jurisdiction of an English court to hear the case, without needing to file a full defence. In any claim the defendant may choose to file a defence within 14 days instead of returning the notice of intention to defend within that time. 

15.    I should make it clear that my proposals are not intended to affect undefended debt claims, which form the vast majority of all claims. The procedures between issue and judgment, in particular, for the defendant to admit the claim and seek time to pay, which will be based on the existing county court procedures, will continue. 

Defence
16.    The defence must: 

(a) indicate 

(i) which parts of the claim the defendant admits, 

(ii) which parts he denies, 

(iii) which parts he doubts to be true (and why), 

(iv) which parts he neither admits nor denies, because he does not know whether they are true, but which he wishes the claimant to prove;

(b) give the defendant's version of the facts in so far as they differ from those stated in the claim; 

(c) say why the defendant disputes the claimant's entitlement to any, or to a particular, remedy or the value of the claim or assessment of damages; and 

(d) specify any document vital to the defence. 

Reply
17.    I suggested in chapter 20 of my interim report that there should be no further formal pleadings beyond a reply, and that that itself would be rare and should not be permitted unless the court gave leave. The Commercial Court and Chancery Working Groups say that replies are often necessary in order to set out the claimant's challenges to the defence and that the need to obtain a court order where none is now necessary will add to delay and expense. I accept their recommendation that it should still be possible for the claimant to put in a reply without having to seek the leave of the court, provided it is served before any case management conference. However, in fast track cases any reply is not to be taken into account with regard to costs, nor should it defer the timetable. And there should be no further statements of case at all. 

18.    I also recommend the use of a reply in debt cases. If the defendant states in his defence that he has paid the whole of the money claimed, the claimant must file a reply. If he fails to do so within three months of the filing of the defence, the claim will be deemed to be struck out (although the claimant may apply for the position to be restored under the general rules about relief from sanctions). 

Amendments to statements of case
19.    It will be possible for the claimant to amend his statement of case after service once, without leave, and for the defendant to amend his defence once without leave. 

Service of documents
20.    The machinery for the service of documents relating to court proceedings is of fundamental importance in ensuring that justice is achieved, since it is the means by which parties are notified of claims against them and put in a position to respond. Furthermore, if the court is to take steps in proceedings on the assumption that a party has been properly served, it too must have confidence in the reliability of the methods used. In order to achieve these purposes, it follows that the system for service must be reasonably reliable in bringing knowledge of court process to the attention of those whom it may affect. For this reason, rules of court have tended to restrict permissible methods of service. This is true of both the Rules of the Supreme Court (RSC) and County Court Rules (CCR). Indeed, the RSC are drafted in a way which still reflects the former emphasis on the primacy of personal service, ie, physical service directly on the party concerned. (The RSC were changed only in 1979 to allow postal service.) In the county courts, service by first class post is also permitted and is overwhelmingly the normal method in use. This is the method used by the Summons Production Centre, which issues around 1,163,000 summonses each year, approximately 47 per cent of the county court total. 

21.    Other methods permitted by the rules include leaving the process at a party's address, and service on a solicitor if he has authority to accept service on behalf of his client. The rules provide that the court can also direct service by a method not expressly sanctioned by the rules ('substituted service'). If necessary, it can order service to be dispensed with entirely. 

22.    There are differences between the practice in the High Court and in county courts. In the former, once the court has formally issued the process by sealing it, it is the initiating party's responsibility to serve it. The court itself does not serve any process. In the county courts, the norm is for the court itself to serve the process by first class post. Indeed, in many cases, the county court itself prepares the formal process from particulars provided by the claimant, though there is now provision for claimants themselves to prepare process ready for issue. In personal injury cases only, the claimant may serve the claim himself. 

23.    The basic methods allowed for the service of originating process and other documents are the same, but there are some variations. When originating process is served by first class post, it is deemed to have been served seven days after posting. For other documents, the 'ordinary course of post' rule of the Interpretation Act 1978 is applied; this is treated in practice as meaning two days after posting by first class post and four days for second class post. Originating process may not be served by FAX or through a document exchange. 

Proposals for change
24.    The recommendations which follow relate only to service of domestic court process in this country. The final version of the rules will deal with service of foreign process in this country and with service abroad of domestic process but those matters are not considered in this report. 

25.    In principle, there should be no restriction on the methods by which documents can be served. Before any procedural step which depends on proper service of a document can take place, the court would have to be satisfied that the method used either had put the recipient in a position to ascertain its contents or was reasonably likely to enable him to do so within any relevant time period. (I refer to putting the recipient in a position to ascertain a document's contents to deal with situations where the recipient deliberately avoids informing himself.) 

26.    Subject to this, there would be two 'standard' methods of service: first class post and service on a solicitor who intimates that he has instructions to accept service. Use of either of these methods would involve a lighter burden of proof of service, for example, when it comes to entering judgment for failure to defend ('default judgment'), the commonest situation where proof of service is relevant. Service by first class post would have to be to the appropriate address specified by the rules, for example, the residential address of an individual or, in the case of a business, an office or place of business connected with the dispute. I treat first class post as a standard method because it is estimated to be the most commonly used method of service; it is cheap and generally effective. Accordingly, therefore, the burden of proving service should be a light one. As now, it will consist effectively of no more than an assertion that first class post had been used, that the document has not been returned through the post and that it is reasonably likely that the recipient would be in a position to ascertain the document's contents. 

27.    Service on a solicitor who intimates that he can accept service speaks for itself in terms of reliability and proof. 

28.    By contrast, the use of all other methods of service would require the serving party to state what method he had used, the date of service and why it was expected to be effective. So parties would be free to choose other methods, but there would be an advantage in using the primary methods. 

29.    I also recommend that a party should be free in all cases to choose to serve process himself. The amount of costs allowed for service should be very low to reflect the fact that, if the court were serving the document, it would use first class post and that it is reasonable in most cases to expect the party himself to use that method. 

30.    Where a party does not wish to serve the document, the only method which the court would use is first class post. This means that, in the county courts, the option of bailiff service, which is already restricted to situations where other methods of service have failed, would no longer be available. 

Summary judgment
31.    In the interim report I explained that the important purposes of case management are stopping weak cases from dragging on and reducing complexity and cost by eliminating issues as the case proceeds. One means of achieving these purposes is for the court to exercise its power of summary disposal on a wider basis than it does at present. 

32.    In the interim report I recommended a single procedure for summary disposal, applying a single test for its exercise. The single procedure would replace existing, separate procedures which currently allow: 

(a) summary judgment on the application of the plaintiff; 

(b) summary determination of a point of law; 

(c) striking out pleadings which disclose no cause of action on the defendant's application. 

33.    The new procedure in effect merges several different procedures into one. It thus conforms with my overall approach of integrating and harmonising rules and procedures wherever possible. 

34.    The procedure would be available on the application of any party or of the court's own volition. The test for making an order would be that the court considered that a party had no realistic prospect of succeeding at trial on the whole case or on a particular issue. A party seeking to resist such an order would have to show more than a merely arguable case; it would have to be one which he had a real prospect of winning. Exceptionally the court could allow a case or an issue to continue although it did not satisfy this test, if it considered that there was a public interest in the matter being tried. 

35.    The procedure would be available from the beginning of the case: for example, a claimant could issue an application at the same time as he served his statement of case while a defendant could apply even before he had filed a defence in a suitable case. Although parties would be expected to make an appropriate application as early as they reasonably could, the procedure would be available throughout the proceedings, up to and including the trial. Whenever it had occasion to consider the case, the court would have to ask itself the question: "Can the case or part of it be disposed of without the full apparatus of trial?" 

36.    The procedure will be flexible: the court could require oral evidence as well as written statements if it considered that it could dispose of the case more economically than at a full trial. 

Disclosure of documents
37.    In chapter 21 of the interim report, I discussed the need to curtail the process for discovery of documents (which I now recommend should be called 'disclosure'). I said that the process had become disproportionate, especially in larger cases where large numbers of documents may have to be searched for and disclosed, though only a small number turn out to be significant. Nevertheless, I considered that disclosure contributes to the just resolution of disputes and should therefore be retained, but in a more limited form. 

38.    My recommended solution involved the identification of four categories of documents which at present have to be disclosed. These are: 

(1) the parties' own documents, which they rely upon in support of their contentions in the proceedings; 

(2) adverse documents of which a party is aware and which to a material extent adversely affect his own case or support another party's case; 

(3) documents which do not fall within categories (1) or (2) but are part of the 'story' or background, including documents which, though relevant, may not be necessary for the fair disposal of the case; 

(4) train of inquiry documents: these are documents which may lead to a train of inquiry enabling a party to advance his own case or damage that of his opponent. 

39.    In fast track cases, the basic duty of disclosure, ie, that which would arise by virtue of standard case management directions given by the court, will be limited to categories (1) and (2) ('standard disclosure'). Indeed that will normally be the limit on fast track disclosure in any event, though I do not rule out the possibility of the court allowing what I called 'extra disclosure' (categories (3) and (4)) in an exceptional case. On the multi-track, the initial obligation will also be to make standard disclosure only. 

40.    Extra disclosure will be by court order only. I should make it clear that it will also be possible to apply for disclosure of documents in categories (1) or (2) which should have been included in standard disclosure. When ordering extra disclosure, the court would have to be satisfied not only that it was necessary to do justice but that the cost of such disclosure would not be disproportionate to the benefit and that a party's ability to continue the litigation would not be impaired by an order for specific disclosure against him. 

41.    It is no use, however, limiting the categories of document which a party has to disclose if he still has to search through all his documents to identify those in categories (1) and (2). I therefore recommended that initial disclosure should apply only to relevant documents of which a party is aware at the time when the obligation to disclose arises. I recognise that this is the most difficult aspect of my proposals in practice. The test of awareness is particularly problematic where the disclosing party is not an individual; in a company, firm or other organisation, it is likely that a number of people will have known about relevant documents. My proposal here is that there should be an obligation for the organisation to nominate a supervising officer whose task would be to identify individuals within the organisation who were likely to recollect relevant documents. On the basis of their combined recollections, documents would be extracted and disclosed (subject to any claim of privilege). When it made its list of documents in accordance with rules of court, the company, etc, would also include a statement of the identity and status of the supervising officer and those whose recollections he had canvassed. This would assist the other party to make an appropriate application for specific discovery if he thought that inquiries should reasonably have been made of some additional person or department in the organisation. 

42.    I am not recommending that the supervising officer should have to pursue his inquiry with former employees of the organisation who have had knowledge of relevant documents. In practice it would be impractical to enforce co-operation with such an inquiry. This is to be distinguished from the requirement, to which I recommend no substantive change, that a party must list documents which have been but are not currently in its possession. In some circumstances this may require a party to seek to obtain documents from an external source, such as a subsidiary company. 

43.    I received a number of responses to my original proposals. I can summarise these by saying that, while they all endorsed what I was trying to achieve in principle, all found objections to my proposals in practice. Among the arguments, it was suggested that my formulation would be easy to evade; that it would positively encourage parties to turn a blind eye to documents which might damage their case or at least would encourage a slapdash approach to disclosure; and that the line drawn by the test of awareness is artificial and unsatisfactory, depending as it does on the chance recollections of available individuals. 

44.    I have no doubt that these views are sincerely held. However, following this advice would mean making no recommendation to improve a state of affairs generally acknowledged to be unsatisfactory for domestic litigants and for the international competitiveness of the English legal system. 

45.    Discovery depends at present on the honesty and diligence of the parties. Withholding documents cannot necessarily be detected so the temptation to do this already exists; the facts of decided cases and comments which I have received confirm that it is not unknown in practice. It has to be recognised that the alternatives to my proposal would be to dispense with disclosure entirely (like the continental systems) or to limit initial disclosure to documents on which a party intended to rely. Both of these go too far; the latter would be inefficient because it would simply increase the volume of routine applications for disclosure. My proposal has the effect of preventing a party, if he acts reasonably honestly, from putting forward a case which he knows to be inconsistent with his own documents. It thus offers not a perfect, but a realistic, balance between keeping disclosure in check while enabling it still to contribute to the achievement of justice. 

46.    Despite its imperfections, I therefore have no doubt that a solution on the lines I have indicated is necessary and will bring about some improvement. If the principle of disclosure is to be retained at all, it is important not to make the non-existent ideal the enemy of the better-than-nothing solution. It should of course be kept in mind that standard disclosure can be supplemented by applications for specific disclosure; if it is apparent in a particular case that documents disclosed on such an application should plainly have been produced by way of standard disclosure, the court can impose appropriate sanctions. 

Pre-action disclosure
47.    An important part of my thinking is the need for parties to adopt a sensible and co-operative approach from the earliest stages at which a potential claim begins to materialise. As I have explained in chapter 10, key elements of this approach include early notification of claims coupled with sensible exchange of information. Chapter 10 describes the work which the Inquiry has initiated on pre-action protocols with a view to ensuring good practice before proceedings are ever initiated. 

48.    In support of this strategy, I recommend that parties should be able to make pre-action applications for disclosure against potential defendants in all cases. At present, the court's power to make such orders is confined to potential claims in respect of personal injury or death. 

49.    There may be some apprehension about the unforeseen consequences of such an extension. In relation to claims for injury or death, it was fairly clear against which categories of potential defendants such applications were likely to be made. When the jurisdiction to make pre-action orders was first introduced, applications for medical records tended to be hard-fought and often acrimonious. I understand that it is now rarely necessary even to make such applications, since documents are usually provided directly in response to a reasonable request. I have no doubt that the recent protocol prepared by the Civil Litigation Committee of the Law Society for use in this context will have helped further to simplify the process. This involves the use of standard forms of request and response, and has been approved by the NHS Management Executive. 

50.    Opening up the range of cases in which pre-action applications may be made obviously widens the range of potential defendants who might be subject to such applications. But it must be remembered, first, that any such application would have to be in respect of specific documents, which will have to be shown to be in the possession of the respondent; secondly, that there is a likelihood that the respondent would indeed be a defendant if proceedings were initiated; and, thirdly, that the documents sought are relevant to a potential claim. These requirements simply extend the provision currently made by statute and rules of court for injury cases. In my recommendations about disclosure generally, I have not explicitly proposed exclusion of category (3) and (4) documents from the scope of relevance, but I have made it clear that the court would apply a rigorous cost-benefit analysis when considering an application for such documents. It perhaps hardly needs saying that the court should apply the cost-benefit test to pre-action applications; I believe that its effect would be that the court would invariably not allow disclosure of category (3) or (4) documents at a stage when issues had not been fully elaborated between the parties. On this basis, I believe that the proposed extension of the jurisdiction is justified. 

51.    In relation to claims in respect of personal injury or death, I recommend a further, specific extension of the court's jurisdiction. At present in such cases, the court may order disclosure of documents: 

(a) before proceedings, against a potential defendant; and 

(b) once proceedings have begun, against any non-party. 

52.    There are often circumstances in which a prospective claimant needs documents - usually medical records - from health providers other than the prospective defendant. Not infrequently, such documents are provided on a voluntary basis. However, where access is refused, there are difficulties. The claimant may have to issue proceedings prematurely in order to be able to seek disclosure from the third party. This is a waste of resources, in particular, of public health service resources. It not infrequently results, for example, in an expert's report having to be modified in the light of documents which only become available much later. I therefore recommend, for claims in respect of personal injury or death only, a limited extension of the court's power, so that it may order a third party to disclose documents before proceedings have begun, whether or not it is intended to join them as a defendant. The criteria for making such an order would otherwise be the same as for an application against a potential defendant. Without experience of how the power would work in relation to the limited category of personal injury and death claims, I would not put it forward on a wider basis. 

Witness statements
53.    In fact-based disputes, it is now a standard requirement, laid down in rules of court, that a party who intends to adduce factual evidence at trial must provide the other parties with a written statement in advance of the evidence which the witness is expected to give. It has also now become standard practice, especially since the practice direction issued jointly by the Lord Chief Justice and the Vice-Chancellor in January 1995, for such witness statements to stand as the evidence in chief of the relevant witness. In chapter 22 of the interim report, I described the problems which have begun to beset what should have been a very useful procedural development. Indeed, despite the problems which have emerged, nobody has suggested to me that the principle of openness on which the use of witness statements is founded is wrong and that their use should be discontinued. 'Cards on the table' is universally accepted as the proper approach to conducting litigation. 

54.    Nevertheless, the problem which I noted in the interim report is a serious one. Witness statements have ceased to be the authentic account of the lay witness; instead they have become an elaborate, costly branch of legal drafting. Although the general view of judges appears to be that the use of witness statements shortens trial time, the great majority of cases do not go to trial: the costs of preparation are incurred in all cases but the savings of trial time in only a few. 

55.    Part of the problem lies in the fear that a witness will not be permitted to depart from or amplify his statement at the trial itself. Whether or not this fear is well-founded, it has led to the elaborate over-drafting which I described in the interim report, with a view to ensuring that the witness statement is complete in every detail. 

56.    To tackle this, I recommended in the interim report that judges should be flexible in allowing a witness to amplify what he has said in a witness summary or a witness statement. Many judges are no doubt flexible in allowing witnesses to depart from the letter of their statements where it is reasonable to do so. A number of judges have commented that it is in any event helpful to them to hear the witness give evidence in his or her own words before coming under the pressure of cross-examination. It also helps to put the witness at ease. I would not quarrel with this, so long as the overall need for economy is kept in mind, especially on the fast track. 

57.    The new rules will provide that the court can allow evidence which has not been foreshadowed by a witness statement to be given at trial where admitting the evidence will not cause any other party injustice. It should be noted that, in the light of the overriding objective at the start of the new rules, additional expense to a party caused by a late, unjustified change of tack by his opponent can be regarded as a potential aspect of injustice. Departing from present assumptions, however, this type of prejudice should not be regarded as remediable simply by an order for costs. There may accordingly be cases where the court has to refuse to allow the additional evidence to be given. 

58.    If the courts are flexible about allowing a reasonable degree of amplification of witness statements at trial, then they can expect the lawyers to be less concerned to draft absolutely comprehensive statements. This is not to be taken as encouragement deliberately to omit relevant material, but simply to rein back the excessive effort now devoted to gilding the lily. In the interim report, I recommended that courts should disallow costs where they thought the drafting of witness statements had been disproportionate. Trial judges, and to some extent procedural judges, will need to make a real effort, especially in the early phase of the new system, to scrutinise witness statements rigorously. This is the only way in which they will be able to pinpoint repetitious or inappropriate material, such as purported legal argument or analysis of documents. This is a fault which must in the main be attributed to the legal profession and not to its clients; wasted costs orders may therefore be appropriate in some instances of grossly overdone drafting. Only if the legal profession is convinced by demonstration that it has an active judicial critic over its shoulder will it be persuaded to change its drafting habits. 

59.    In connection with this change of approach, I make the following recommendations about the content and form of witness statements: 

(a) witness statements should, so far as possible, be in the witness's own words; 

(b) they should not discuss legal propositions; 

(c) they should not comment on documents; 

(d) they should conclude with a statement, signed by the witness, that the evidence is a true statement and that it is in his own words. 

60.    When the Civil Evidence Act 1995 is brought into force, hearsay evidence will become admissible, with only a minimum of formality required to identify it. The lawyers' present task of editing a witness statement so as to remove hearsay will become unnecessary, thus saving cost. Since a witness statement will in future be able to refer to matters beyond the direct knowledge or observation of the witness, the statement should indicate, where appropriate, the sources of knowledge, belief or information on which the witness himself is relying. In this respect the difference between witness statements and affidavits will diminish. 
Representation of companies
61.    At present a company has no right to represent itself in proceedings in the High Court or in the county courts. It may do so only at the court's discretion. County courts commonly, though not invariably, exercise the discretion in favour of companies; the High Court will almost never do so. I make recommendations below to extend a company's ability to represent itself. 

62.    I have received numerous representations about the inconvenience and additional expense which the present restrictions impose. They are particularly irksome in relation to routine procedural steps, such as an application to register a county court judgment for enforcement in the High Court. Steps such as these require no special skills. This has not gone without comment by the courts. The Court of Appeal, in Jonathan Alexander Ltd v Proctor, [1996] 2 All ER 334, held that a company representing itself should be entitled to the same costs as a litigant in person. 

63.    The rationale of the limitations on company representation is unclear. It is true that a company, being a legal and not a physical entity, cannot physically 'appear' in court. It follows, as the Court of Appeal confirmed in Alexander v Proctor, that a company cannot be a litigant in person. On the other hand, an officer or employee of a company, not being the litigant in person either, is prevented (except at the discretion of the court) from acting as a representative because he does not qualify under Part II of the Courts and Legal Services Act 1990. 

64.    A justification which is put forward for the present restriction is that it is simply the consequence of a company's limited liability. Directors cannot have it both ways by saying that the company has a separate legal personality but that they can act for it in person. To my mind that is not a sufficient answer. Incorporation is intended to provide public as well as private benefits. If it contains features which are burdensome to companies but which are not obviously justifiable in the public interest, then those features should be re-examined. 

65.    What are the arguments against allowing companies to represent themselves? First, it would mean in effect that the courts would have to deal with more litigants in person. However, unlike the position in some continental countries, it has never been the policy here to oblige litigants to employ professional lawyers to represent them in the courts. I cannot, therefore, see a basis in principle for distinguishing the treatment of companies in this respect. Despite the undoubted difficulties which the policy of openness can create for the courts, I believe that it is desirable to maintain this tradition. In the interim report, I made recommendations for improved advice facilities for litigants in person, and these would also help the courts. Small companies may also need assistance, though not exactly the same kind as individuals. If companies are to have a wider facility to represent themselves, bodies representing their interests may wish to consider how guidance and advice might be provided. In line with my general approach, any such guidance should include guidance on the availability of ADR. 

66.    A second objection is that company employees are not subject to the same duty to the court or to the same professional discipline as solicitors. But they are in no different position from litigants in person. Under my proposals, the court will certainly have sanctions (if it does not already have them) to prevent abuse and maintain case progress. In addition, I see no difficulty in a company being held liable for the defaults of its duly authorised representative. There has been a suggestion that, in certain circumstances, the representative as well as the company could be joined as a party in order to make him more directly amenable to sanctions. I believe that such a step would normally not be necessary. 

67.    Thirdly, it is argued that a representative may not be genuinely representing the interests of the company but may be exploiting it. As a general rule, I would require a representative to show due authorisation to act from the company. I recognise that this does not deal with the situation where the representative effectively controls the company and is acting contrary to its interests. If that fact became apparent, then I believe that the court would have power under its inherent jurisdiction to refuse to allow the misbehaving representative to continue in that capacity. The company would then either have to obtain professional representation or discontinue the proceedings. 

68.    Finally, it may be argued that allowing company employees rights to litigate and to act as advocates cuts across the regime for approving litigators and advocates established under the Courts and Legal Services Act 1990. Such a change would either enable in-house lawyers to do what they are not at present able to do under that regime or make them worse off than their non-lawyer colleagues. My answer in principle would be that, if it is right that companies should be allowed to represent themselves, then the identity of the representative is immaterial, subject to the conditions which I have already indicated. So long as the position of in-house lawyers remains as it is under the 1990 Act, those representing companies would be treated as lay representatives; they would not have the status of lawyers though, as I have explained, their acts would bind the company; they would be subject where appropriate to the court's sanctions and the company itself would be liable to be penalised for their misbehaviour. 

69.    It is not the case that all companies are uniformly better able to afford representation than individual litigants. We have a huge number of very small companies in this country, for whom the potential costs of litigation (especially under the present arrangements) are daunting and burdensome. It is for this reason that those representing the interests of small businesses in particular have welcomed my proposals for the fast track. Legal aid is generally not available to companies. Under the existing legislation, they are unlikely to be able to take advantage of conditional fee arrangements unless they are insolvent. By no means all steps in proceedings require professional legal skills. In certain areas of work, such as debt recovery and small claims, company employees regularly involved may become as competent as any solicitor. Furthermore, a company is more likely than an individual to be capable of judging when professional help is needed, assuming it is affordable. 

70.    Companies are at present frequently represented by their employees in county court proceedings, subject to the court's discretion. It has not been suggested that this has harmed the administration of justice. The objections to a right of self-representation need to be weighed against that fact. This would not be a leap in the dark. At the same time, I recognise that it would be desirable on the whole not to move too far away from the regime established under Part II of the Courts and Legal Services Act for extending rights of advocacy and representation. 

71.    I therefore recommend that rules of court should no longer require a company to act by a solicitor and that, subject to the court's discretion, a duly authorised employee of a company should normally be permitted to take any steps on behalf of the company which a litigant in person could take on his own behalf in High Court and county court proceedings. Exercise of the facility would be subject to the court being satisfied that the representative was duly authorised to act and to the right of the court to stop any advocate who misbehaves from addressing it. In effect I am recommending that the discretion to allow companies to represent themselves should be exercised on county court lines as opposed to High Court lines. To ensure that the discretion is exercised in a consistent and reasonable way, I also recommend that the Head of Civil Justice should set out in a practice direction the considerations which would be relevant to the court's decision. It should normally be possible for a company which is acting reasonably to be confident in advance that it will be able to act on its own behalf. 

72.    The question was raised in Alexander v Proctor whether companies should be entitled to the same costs as litigants in person. My recommendation about this is a provisional one, since I believe that the matter needs further consideration. A company has potentially more scope for incurring time-based costs on a scale which most individual litigants would be unlikely to approach. The fact that unreasonable costs could be reduced on taxation is not a complete answer. It would not be desirable to encourage companies to set up informal litigation operations in larger cases where they would be better advised to seek professional help. However, on the fast track, I am recommending that the costs recoverable by litigants in person, like those of solicitors, should be capped (see chapter 4). In cases on the multi-track, I am recommending (chapter 7, paragraphs 35-37) that the courts should develop an approach to limiting costs, at least in the more standard cases. These limitations would also apply to a company representing itself. I therefore consider that it is reasonable in principle to allow companies the same costs in those cases as litigants in person. This will be subject to the general review of litigant in person costs which I am recommending. 

Recommendations
My recommendations are as follows. 

(1) It will usually be possible to start proceedings in any High Court district registry or county court. Claims for possession of land will be an exception, being brought in the court where the relevant land is situated. It will normally not be possible to bring claims worth £50,000 or less in the Royal Courts of Justice in London. The commencement of proceedings in the wrong court will not nullify them. 

(2) All claims should be started on a single claim form with appropriate variations. 

(3) The defendant will be required to complete a notice of intention to defend, within 14 days of service of the claim, and the period for filing a defence will be 28 days, unless the parties agree to extend it. 

(4) In debt cases the claimant must file a reply if the defendant's defence is that he has paid the whole of the money claimed. In other cases it will be possible for the claimant to file a reply without the leave of the court, before any initial case management conference. 

(5) One amendment of the claim, after service, and one amendment of the defence will be allowed without leave. 

(6) In principle there should be no restriction on the methods by which court process can be served. Instead the court will have to be satisfied that the method used had either put the recipient in a position to ascertain the document's contents or was reasonably likely to enable him to do so. 

(7) Service by first class post and service on a solicitor will be the 'standard' method of service, with a simpler burden of proving service than other methods. A party who uses another method will have to describe the method, the date of service and why the method was expected to be effective. 

(8) A party should be free in all cases to serve process himself. 

(9) The test for summary judgment would be that there was no realistic prospect of success at trial. Exceptionally, notwithstanding that the test was satisfied, the court could allow a case or issue to continue if it considered there was a public interest in the matter being tried. 

(10) Summary judgment would be available at all stages of a case up to judgment. 

(11) The test for documents to be initially disclosed is whether a party is aware of those documents at the time when the obligation to disclose arises. In the case of a company, 'awareness' will be that of individual employees with relevant knowledge. A company will be required to appoint a supervising officer to identify such individuals. 

(12) A potential claimant in proceedings for injury or death should be able to make a pre-action application for disclosure against a person who is not expected to be a defendant. 

(13) Pre-action applications for disclosure will have to be in respect of specified documents which will be relevant to a potential claim; the court must be satisfied that the benefit of allowing such disclosure will outweigh any cost and inconvenience to the disclosing party. 

(14) Witness statements should: 

(a) so far as possible, be in the witness's own words; 

(b) not discuss legal propositions; 

(c) not comment on documents; 

(d) conclude with a signed statement by the witness that the evidence is a true statement and that it is in his own words.

(15) When the Civil Evidence Act 1995 is in force, allowing a witness statement to refer to matters beyond the direct knowledge or observation of the witness, the statement should indicate where appropriate the sources of knowledge, belief or information on which the witness relies. 

(16) Especially on the fast track, witness statements should be concise. 

(17) Rules of court should no longer require a company to act by a solicitor. 

(18) The court should normally exercise its discretion in favour of allowing an employee of a company to take any steps on behalf of the company which a litigant in person could take in High Court or county court proceedings. 

(19) The employee would have to show, if required, that he was duly authorised to act by the company. 

(20) A practice direction should indicate the considerations relevant to the exercise of the court's discretion. 

Chapter 13    Expert Evidence 

Introduction
1.    It was a basic contention of my interim report that two of the major generators of unnecessary cost in civil litigation were uncontrolled discovery and expert evidence. No-one has seriously challenged that contention. 

2.    A large litigation support industry, generating a multi-million pound fee income, has grown up among professions such as accountants, architects and others, and new professions have developed such as accident reconstruction and care experts. This goes against all principles of proportionality and access to justice. In my view, its most damaging effect is that it has created an ethos of what is acceptable which has in turn filtered down to smaller cases. Many potential litigants do not even start litigation because of the advice they are given about cost, and in my view this is as great a social ill as the actual cost of pursuing litigation. 

3.    It was to meet these concerns that, in chapter 23 of the interim report, I recommended that the calling of expert evidence should be under the complete control of the court. Within that framework, I argued for a wider use of 'single' or 'neutral' experts who would be jointly selected and instructed by the parties, or, if the parties could not agree on a single expert, appointed by the court. I also put forward a number of other recommendations designed to achieve a more economical use of expert evidence in cases where opposing experts were involved, by narrowing the issues between them as early as possible. 

4.    In the second stage of the Inquiry I issued an issues paper on expert evidence, in which I reviewed the approach adopted in the interim report and its underlying objectives, and sought views as to the best way in which arrangements for experts could be improved to meet my overall aims. In particular, I invited responses from those with experience of the use of expert evidence in areas of litigation which were not considered in any detail in the interim report, such as intellectual property, housing, and construction cases, as well as of expert evidence in personal injury which was my main focus of attention in the interim report. 

5.    There is widespread agreement with the criticisms I made in the interim report of the way in which expert evidence is used at present, especially the point that experts sometimes take on the role of partisan advocates instead of neutral fact finders or opinion givers. My detailed proposals on experts, however, have provoked more opposition than any of my other recommendations. Most respondents favour retaining the full-scale adversarial use of expert evidence, and resist proposals for wider use of single experts (whether court-appointed or jointly appointed by the parties) and for disclosure of communications between experts and their instructing lawyers. 

Expert evidence within an adversarial framework
6.    In the interim report I made it clear, in general terms, that I wanted to retain what was best in the English adversarial system. Any substantial curtailment of the parties' rights to adduce the expert evidence of their choice would certainly be a significant move away from the adversarial tradition. For that reason alone, many contributors to the Inquiry regard it as unacceptable. My concern, however, is with access to justice, and hence with reductions in cost, delay and complexity. The argument for the universal application of the full, 'red-blooded' adversarial approach is appropriate only if questions of cost and time are put aside. The present system works well for lawyers and judges, but ordinary people are being kept out of litigation. Where commercial litigants are concerned, the English courts are becoming uncompetitive because of unacceptable cost and delay. 

7.    The purpose of the adversarial system is to achieve just results. All too often it is used by one party or the other to achieve something which is inconsistent with justice by taking advantage of the other side's lack of resources or ignorance of relevant facts or opinions. Expert evidence is one of the principal weapons used by litigators who adopt this approach. The present system allows them to withhold from their opponents material which may be damaging to their own case or advantageous to their opponents'. This practice of non-disclosure cannot be justified, because it inevitably leads to unnecessary cost and delay, and in some cases to an unfair result. 

8.    The traditional English way of deciding contentious expert issues is for a judge to decide between two contrary views. This is not necessarily the best way of achieving a just result. The judge may not be sure that either side is right, especially if the issues are very technical or fall within an area in which he himself has no expertise. Nevertheless, he hopes to arrive at the right answer. Whether consciously or not, his decision may be influenced by factors such as the apparently greater authority of one side's expert, or the experts' relative fluency and persuasiveness in putting across their arguments. 

9.    In continental jurisdictions where neutral, court-appointed experts are the norm, there is an underlying assumption that parties' experts will tell the court only what the parties want the court to know. For the judge in an inquisitorial system, the main problem is that it may be difficult for him to know whether or not to accept a single expert's view. There is no suggestion, however, that he is inevitably less likely to reach the right answer than his English counterpart. 

10.    Less adversarial forms of dispute resolution are not, in any event, completely alien to our tradition. The various Ombudsman schemes have for a number of years provided a valuable service based on an impartial investigation by a neutral third party. Within the court system itself there are precedents for limiting the scope of expert evidence, in particular in the Family Division, where no expert evidence may be adduced without leave of the court and there is considerable emphasis on use of single experts. 

Court control of expert evidence: a flexible approach
11.    The basic premise of my new approach is that the expert's function is to assist the court. There should be no expert evidence at all unless it will help the court, and no more than one expert in any one speciality unless this is necessary for some real purpose. 

12.    I do not recommend a uniform solution, such as a court-appointed expert, for all cases. My overall objective is to try, from the start, to foster an approach to expert evidence which emphasises the expert's duty to help the court impartially on matters within his expertise, and encourage a more focused use of expert evidence by a variety of means. We should avoid mounting a contest between opposing experts where justice (in the widest sense) can be achieved between the parties without it. The key to achieving this is flexibility: above the fast track, there is no single answer that would apply to all cases. 

13.    Under the system of case management which I proposed in the interim report, the court will have complete control over the use of evidence, including expert evidence. The new rules will say that no expert evidence may be adduced without the leave of the court, which may be given as part of its own directions or specifically on application. There will be a range of options which the court will have a discretion to apply according to the type of case, or to the circumstances of an individual case. The options for limiting the scope of expert evidence will be: 

(a) directing that no expert evidence is to be adduced at all, or no expert evidence of a particular type or relating to a particular issue; 

(b) limiting the number of expert witnesses per party, either generally or in a given speciality; 

(c) directing that evidence is to be given by one or more experts chosen by agreement between the parties or appointed by the court (this will extend the court's existing power under RSC Order 40, which permits the appointment of a court expert only on application by one of the parties); 

(d) requiring expert evidence to be given in written form without the expert's attendance at court. 

14.    In cases where opposing experts are involved, the court already has power to direct the parties' experts to meet, before or after the experts have disclosed their reports, so as to identify and reduce areas of difference. Under the new rules the experts will be required (not simply authorised, as at present) to produce a report identifying matters agreed and outstanding areas of difference after such a meeting. 

15.    In fast track cases the exercise of the court's discretion will be more restricted. For the vast majority of cases falling within the financial limits of the track (that is, cases up to £10,000) the principle of proportionality of cost dictates that the scope of expert evidence must be limited. The rules on expert evidence on the fast track will therefore limit the parties generally to one expert per side in any single speciality (with an overall limit of two per side) with no oral evidence. Single experts will be used wherever possible. These proposals are explained in greater detail in chapter 3. 

Single experts
16.    Since the publication of the interim report, resistance to my proposals on single experts has remained particularly strong, and it is clear that the idea is anathema to many members of the legal profession in this country who are reluctant to give up their adversarial weapons. 

17.    It needs to be understood that a neutral expert, under the system I am proposing, would still function within a broadly adversarial framework. Wherever possible, the expert would be chosen by agreement between the parties, not imposed by the court. Whether appointed by the parties or by the court, he or she would act on instructions from the parties. The appointment of a neutral expert would not necessarily deprive the parties of the right to cross-examine, or even to call their own experts in addition to the neutral expert if that were justified by the scale of the case. Anyone who gives expert evidence must know that he or she is at risk of being subjected to adversarial procedures, including vigorous cross-examination. This is an essential safeguard to ensure the quality and reliability of evidence. 

18.    The consultation process I have carried out has, at least, revealed a measure of agreement that single experts would be acceptable in certain types of cases or in certain limited circumstances, particularly on issues of quantum. Acceptance of a single expert on liability issues is generally limited to cases where the amount in issue is very small, or where there is little scope for disagreement. This is a helpful start, but without further measures it is unlikely to have any significant impact on cost. 

19.    I do not think it would be appropriate to specify particular areas of litigation where a single expert should or should not be used. There are in all areas some large, complex and strongly contested cases where the full adversarial system, including oral cross-examination of opposing experts on particular issues, is the best way of producing a just result. That will apply particularly to issues on which there are several tenable schools of thought, or where the boundaries of knowledge are being extended. It does not, however, apply to all cases. As a general principle, I believe that single experts should be used wherever the case (or the issue) is concerned with a substantially established area of knowledge and where it is not necessary for the court directly to sample a range of opinions. The expert's duty to the court will require him to set out in his report his view of the range of possible opinions. Too often under the present regime the experts are in fact agreed upon the range of opinion, but their reports only set out the extreme positions. 

20.    Given the strength of opposition to my proposals, it would not be realistic to expect a significant shift towards single experts in the short term. What is needed to initiate such a shift is a clear statement of principle in the rules, coupled with procedures to ensure that parties and procedural judges always consider whether a single expert could be appointed in a particular case (or to deal with a particular issue); and, if this is not considered appropriate, that they indicate why not. 

21.    A single expert is much more likely to be impartial than a party's expert can be. Appointing a single expert is likely to save time and money, and to increase the prospects of settlement. It may also be an effective way of levelling the playing field between parties of unequal resources. These are significant advantages, and there would need to be compelling reasons for not taking them up. It is certainly not sufficient to say that a party is entitled to adduce separate expert evidence provided he is willing to pay for it. 

22.    It has been suggested to me that by the stage at which case management starts, it will be too late for the court to control the scope of expert evidence because parties will already have appointed their own experts. There are of course circumstances in which a party will need to consult an expert before proceedings have started, sometimes even before legal action is in contemplation. It does not, however, follow that each party is entitled to rely on its own expert evidence for the purposes of litigation. Once litigation appears likely, the use of experts will be subject to different considerations: impartiality is of paramount importance, and because of the costs shifting rule, parties need to be protected against the extravagant use of experts by their opponents. 

23.    The use of experts before litigation has started cannot be directly controlled by the courts, but pre-action protocols of the kind that I am recommending in chapter 10 can help to encourage the parties to agree on a single expert. Failure to comply with the protocol should normally have consequences in costs. There will of course be cases where either party would be justified in not adhering to the protocol requirements, especially in relation to experts on liability rather than quantum, but the onus will be on the party to justify his decision. 

24.    I have said that in some cases there are good reasons for each side to appoint its own expert or experts. That need not, however, preclude a co-operative approach between the opposing experts, which should ideally start as soon as they are instructed. It should wherever possible include a joint investigation and a single report, indicating areas of disagreement where these cannot be resolved. 

Impartiality
25.    There is wide agreement that the expert's role should be that of an independent adviser to the court, and that lack of objectivity can be a serious problem. This may sometimes arise because of improper pressure on experts from solicitors, as was found in a survey of clinical and educational psychologists, the results of which were reported in the May 1996 issue of The Psychologist. 

26.    The present system has the effect of exaggerating the adversarial role of experts, and this helps neither the court nor the parties. As the Court of Appeal has recently remarked: 

"For whatever reason, and whether consciously or unconsciously, the fact is that expert witnesses instructed on behalf of parties to litigation often tend . . . to espouse the cause of those instructing them to a greater or lesser extent, on occasion becoming more partisan than the parties." (Abbey National Mortgages plc v Key Surveyors Nationwide Ltd and others [1996] EGCS 23)

27.    The clear implication of this is that a new approach is required which emphasises experts' impartiality. In cases where the option of a single expert is not pursued, it is particularly important that each opposing expert's overriding duty to the court is clearly understood. This is partly a matter of good practice on the part of instructing solicitors, who may themselves need guidance as to the appropriate form of instructions to experts. In my view, clarification in the rules of court is also needed. 

28.    Contributions to the Inquiry from experts themselves suggest that there is a degree of uncertainty among them as to their duties, and a perceived conflict between their professional responsibilities and the demands of the client who is paying their fee. Experts would welcome some formal recognition of their role as advisers to the court rather than advocates of the parties. 

29.    The rules will provide that when an expert is preparing evidence for potential use in court proceedings, or is giving evidence in court, his responsibility is to help the court impartially on the matters within his expertise. This responsibility will override any duty to the client. The rule will reaffirm the duty which the courts have laid down as a matter of law in a number of cases, notably Whitehouse v Jordan, [1981] 1 WLR 246, when Lord Wilberforce said: 

"It is necessary that expert evidence presented to the court should be and should be seen to be the independent product of the expert uninfluenced as to form or content by the exigencies of litigation." (Cited by Cresswell J in The 'Ikarian Reefer' [1993] 2 Lloyds Reports 68).

30.    There was wide support for the proposal in my interim report that an expert's report intended for use as evidence in court proceedings should be addressed to the court. I now propose that there should be a requirement to this effect in the rules of court to apply whenever litigation is contemplated. This is a formal but important requirement. It does not imply that the expert is to be instructed by the court, but is intended to concentrate the expert's mind as he writes the report on his paramount duty to the court. 

31.    One of the recommendations in my interim report was that, once an expert had been instructed to prepare a report for the use of a court, any communication between the expert and the client or his advisers should no longer be the subject of legal privilege. My intention was to prevent the suppression of relevant opinions or factual material which did not support the case put forward by the party instructing the expert. There is, I believe, no disagreement with that intention, but it has been put to me very strongly that waiver of legal privilege is not the way to achieve it. The point has been made that experts must be free to submit drafts to clients and their legal advisers, so that factual misconceptions can be corrected. A further objection is that a great deal of time could be wasted if all these documents were disclosable, because the opposing party would have to comb through the various versions of a report to identify any changes, the reasons for which would not always be clear in any event. Another possibility is that lawyers and experts might begin to subvert the system by avoiding written communication in favour of off the record conversations. 

32.    I accept, in the light of these arguments, that it would not be realistic to make draft experts' reports disclosable. I do not, however, consider that privilege should apply to the instructions given to experts. The Chancery Working Group has pointed out that major problems can arise when opposing experts are working from different instructions, which leads to reports that are hard to compare and use. Joint or agreed instructions would meet this specific point, but even a single expert's report may be unclear or open to misinterpretation unless the instructions on which it is based are known. 

33.    Under the new system, transparency of instructions to experts will be particularly important. The effectiveness of pre-action protocols will depend on it. On the fast track, in cases where there are diverging opinions in two reports, it will be absolutely essential for the parties and the judge to know the basis on which the experts have been instructed. I therefore recommend that expert evidence should not be admissible unless all written instructions (including letters subsequent upon the original instructions) and a note of any oral instructions are included as an annex to the expert's report. 

34.    A further recommendation in the interim report was that any expert's report prepared for the purpose of giving evidence to a court should end with a declaration that it includes everything which the expert regards as being relevant to the opinion which he has expressed in his report and that he has drawn to the attention of the court any matter which would affect the validity of that opinion. That recommendation was widely supported on consultation, and I have come to the conclusion that a declaration along the lines I have proposed, coupled with the requirement for instructions to be disclosed, should be sufficient to meet my concerns about the disclosure of all relevant material. 

35.    The Working Group on Intellectual Property has proposed a form of declaration which would include statements that the expert: 

(a) understands that his primary duty is to the court, both in preparing his report and in giving evidence; 

(b) has endeavoured in his report to be accurate and complete, and to mention all matters which he regards as being material to the opinions he has expressed; 

(c) has drawn the court's attention to any matter of which he is aware which might adversely affect the validity of his opinions; 

(d) has indicated the source of his factual information if he has based an opinion on facts of which he has no personal knowledge; 

(e) has not included anything in the report which has been suggested to him by anyone (including particularly his instructing lawyers) without forming his own independent view on the matter; 

(f) will notify his instructing lawyers immediately in writing if for any reason he considers that his existing report requires any correction or qualification; and, if the correction or qualification is significant, will prepare a supplementary report as soon as possible; and 

(g) understands that 

(i) his report will form the evidence he will give under oath, subject to any corrections he may make before swearing as to its correctness; 

(ii) he may be cross-examined on his report by a cross-examiner assisted by an expert; and 

(iii) if the court concludes that he has not fairly tried to meet the standards set out in the declaration, he is likely to be the subject of public adverse criticism by the judge.

36.    I should like to see added to this a statement that where there is a range of reasonable opinion, the expert has indicated the extent of that range in his report. 

37.    Some elements in the working group's suggested declaration may be controversial; in particular, it might be argued that a reference to the possibility of adverse criticism could deter competent experts from giving evidence. I believe, however, that the outline broadly sets out the points which should be included in an expert's declaration. It could usefully form the basis of discussion between the Law Society, the Academy of Experts and any other interested bodies, with a view to drawing up a standard declaration for use in experts' reports. 

Access to evidence: inequality of resources
38.    One of the fundamental principles of my approach to civil litigation is that there should, so far as possible, be a level playing field between litigants of unequal financial or other resources. A particular problem arises when one party, often the defendant or potential defendant, has an easily available source of expertise to which the other party does not have access. This happens, for example, in medical negligence, where a health authority or hospital trust can use its own doctors; or in actions against large companies with in-house technical experts. The potential claimant, on the other hand, may not even know whether he or she has a case worth pursuing without paying for an independent expert to carry out an investigation. 

39.    I suggested in the issues paper that one way of redressing this imbalance would be to introduce a new procedure enabling claimants to apply to the court (either before or after proceedings have started) for an order requiring the defendant to provide an in-house expert's report on a particular situation. It seemed to me that such a procedure would be particularly helpful to claimants who did not qualify for legal aid, although it could also save money for the legal aid fund. The provision of an in-house report would not prevent the opposing party from instructing his or her own expert at a later stage if it emerged that there was a case worth pursuing. 

40.    This proposal was generally opposed by respondents to the consultation paper. Prospective defendants considered it unfair, and claimants' representatives questioned whether an in-house report could be accepted as impartial and independent, because of the fear that an in-house expert would come under pressure to report in favour of the defendant. In the light of this reaction, I have considered whether there may be a more acceptable way of achieving my objective than a specific power to direct a prospective defendant to carry out investigations or tests. 

41.    I have concluded that the court should have a wide power, which could be exercised before the start of proceedings, to order that an examination or tests should be carried out in relation to any matter in issue, and a report submitted to the court. Any such order would indicate by whom the examination or tests were to be carried out, and at whose cost. This will cover a wider range of situations than I originally had in mind, and can be applied flexibly by the courts to meet particular circumstances. 

Narrowing the issues: experts' meetings
42.    Among the criticisms I made in my interim report was that the present system does not encourage narrowing of issues between opposing experts, or the elimination of peripheral issues. There has been widespread support for my suggestion that experts' meetings were a useful approach to narrowing the issues. In areas of litigation (such as Official Referees' business) where experts' meetings are already the usual practice, there is general agreement that they are helpful. In areas where they are not at present widely used, including medical negligence, the majority of respondents accept that they could be helpful. (This is not, however, the view of the Intellectual Property Working Group, which believes that sequential disclosure of reports may be a better way of narrowing the issues in some cases, or that each expert might usefully be asked to take the opposite side's report and underline the passages with which he or she disagrees.) 

43.    Two principal reservations have been expressed, even by those who support experts' meetings in principle. The first (mentioned in my interim report) is that meetings can be futile because the experts are instructed not to agree anything; or, alternatively, are told that any points of agreement must be referred back to their instructing lawyers for ratification. This subverts the judge's intention in directing the experts to meet, because the decision as to what to agree becomes a matter for the lawyers rather than the experts. I recommended in the interim report that it should be unprofessional conduct for an expert to be given or to accept instructions not to agree, and this has been widely supported. 

44.    On the basis of the consultation I have carried out, it is far from clear whether these are widespread problems, although there is certainly evidence that they do happen on occasions. The solution lies in a clear requirement that the experts must produce for the court, at the end of their meeting, a written list of agreed matters of professional opinion and issues still in dispute. It must be made clear that the discussion is to cover only matters within the experts' professional competence, and that it is for the parties and their legal advisers to consider the effect of any agreement or disagreement on the future conduct of the case. 

45.    At least in the heaviest cases where expert issues are likely to be most complex, the agenda for the experts' meeting should be set by the court. Narrowing the issues to be put before the court, including issues of expert opinion, is one of the fundamental purposes of the system of case management I have proposed. The procedural judge conducting a case management conference should not only direct an experts' meeting but define (with the help of the parties and their legal advisers) the subject matter to be covered. 

46.    The second reservation about the need for experts' meetings relates to cost. It is said that meetings are expensive to set up, especially if they are attended by the parties' legal advisers. My answer to this point is that, provided a clear agenda is set and the meeting is properly conducted, the investment, in the vast majority of cases, will be well worthwhile. Where the meeting does not lead directly to settlement, it will reduce the scope of further work on the case and either facilitate settlement at a later stage or ensure that the trial focuses on the essential issues. In any event, the net result should be a saving of costs. 

47.    It is also worth pointing out that, at least in the more straightforward cases, it may be possible to hold a 'meeting' by using telephone conferencing and video conferencing technologies, at less expense than bringing the experts physically together. The important point is that they communicate with each other. 

48.    It is important, too, that experts communicate at the earliest possible stage in the case, to establish that they are answering the same questions or addressing the same issues. A useful starting point for discussions between experts would be to prepare an agreed chronology and statement of facts, with a summary of important or disputed points. This should be done as soon as possible after submission of the defence, with a view to identifying non-contentious points from the outset so as to define the scope of the experts' reports. In some cases, the first meeting may be only after the exchange of experts' reports. At that stage, in any event, the reports themselves will provide a clear and agreed basis for the discussion. 

49.    In areas of litigation where the use of experts' meetings is well established, it seems to be accepted that there is no difficulty in allowing them to be conducted in private, with no-one present apart from the experts themselves. In other areas, it has been suggested that experts' meetings should take place only in the presence of the parties' lawyers, or of a neutral third party such as an independent lawyer or the procedural judge. In medical negligence, for example, it is thought that such an arrangement would be needed to overcome the traditional attitude of suspicion between the parties. In particular, it is said that private meetings between experts would not be acceptable to patients, because of the common perception that doctors 'hang together'. 

50.    In the majority of cases I see no reason why the experts should not meet alone, but I accept that there are circumstances in which this will not be appropriate. When the court directs a meeting, I suggest that the onus should be on the parties to apply for any special arrangements. In considering any such application, the court should bear in mind the expense of attendance by the parties' lawyers. When the lawyers do attend, it must also be made clear that they are present simply as observers to ensure fair play, and not to participate in the discussion or inhibit legitimate agreement between the experts. 

51.    Given the potential advantages, and the flexibility of the possible arrangements, it is difficult to see why there should not be at least one experts' meeting in all cases where opposing experts are involved. Certainly, I would not expect to see any substantial case come to trial under the new system without at least one such meeting having taken place. 

Improving the quality of experts' reports
52.    Since the publication of the interim report an appreciable level of concern has been expressed about the quality and reliability of experts' reports. This can relate to the problem of partisan reports which I have already discussed, or to the inclusion of irrelevant material, a tendency to stray beyond the expert's field of professional competence, or failure to address the real issues. 

53.    There are a number of ways of tackling these problems, of which training for experts is one. Some people would like to see a compulsory system of training and accreditation of experts in particular fields, along the lines of what is already provided by bodies such as the Academy of Experts. This would mean that only fully qualified and accredited experts would be permitted to appear before the courts or prepare reports for forensic use. (Special arrangements would have to be made to meet the situation in some areas of litigation such as intellectual property, where experts commonly act on a 'one-off' basis. For example, experts could be permitted to act in up to, say, three cases before accreditation was required.) Such a system would include the exercise of sanctions against experts who failed to meet the required standard. 

54.    I certainly support the provision of training for experts, both through attendance at courses and through the dissemination of published material such as the model form of expert's report which has been produced by the Academy of Experts. Professional people who take on responsibilities as expert witnesses need a basic understanding of the legal system and their role within it. They also need to be able to present their evidence effectively, both in written reports and orally under cross-examination. Training in presentational skills, however, should never lose sight of the fundamental point that the expert's duty is to assist the court. Otherwise it is not in the interests of justice because it may result in the truth being concealed. 

55.    I do not recommend an exclusive system of accreditation. Such a system could exclude potentially competent experts who choose for good reasons not to take it up. It might, in fact, narrow rather than widen the pool of available experts. It could foster an uncompetitive monopoly, and might encourage the development of 'professional experts' who were out of touch with current practice in their field of experience. 

56.    Another way of improving the quality of experts' reports is by ensuring that experts are given adequate instructions. From the comments I have received on this point it appears that solicitors' instructions vary from detailed to perfunctory. "Please provide your usual report" is an example that has been mentioned to me, and it may well be that this is adequate for an experienced expert who is frequently instructed by the same solicitor. Many experts have, however, indicated that they would welcome more detailed and explicit instructions, and I have no doubt that solicitors would benefit from guidance in this area. 

57.    The Law Society has already published pro forma instructions in its Directory of Experts, and, jointly with the British Orthopaedic Association, a model letter of instruction to medical experts. A number of other initiatives which have begun in the course of the Inquiry will help to take this work forward under the new system. These include a working group set up by the ABI to develop a protocol for the instruction of experts, and an APIL/ABI working party on pre-action protocols for the fast track which has produced a model letter of instruction. 

Expert assessors
58.    In the interim report I recommended that the courts should make wider use of their powers to appoint expert assessors to assist the judge in complex litigation and, in appropriate cases, to preside over meetings between the parties' experts and help them to reach agreement. 

59.    There has been some resistance to these proposals, largely on the grounds that an assessor would usurp the role of the judge. I do not agree that this would necessarily be the case: where there are complex technical issues the assessor's function would be to 'educate' the judge to enable him to reach a properly informed decision. In the most complex cases this function could be performed by two assessors, one instructed by each party. 

60.    Clearly the use of an independent assessor in addition to the parties' experts and the judge will not be cost-effective except in the heaviest cases. In smaller cases, such as boundary disputes or complaints about domestic appliances, there may also be technical issues which are not agreed between the parties. In these circumstances I see no objection to appointing an independent expert as adjudicator. This may well be the most economical way of disposing of the case, and the result is no less likely to be satisfactory to the parties than a decision by a judge who has little or no expertise in the subject matter of the dispute. The county courts already have a power (albeit rarely used) to appoint outside arbitrators for small claims. 

Recommendations
My main recommendations are as follows. 

(1) As a general principle, single experts should be used wherever the case (or the issue) is concerned with a substantially established area of knowledge and where it is not necessary for the court directly to sample a range of opinions. 

(2) Parties and procedural judges should always consider whether a single expert could be appointed in a particular case (or to deal with a particular issue); and, if this is not considered appropriate, indicate why not. 

(3) Where opposing experts are appointed they should adopt a co-operative approach. Wherever possible this should include a joint investigation and a single report, indicating areas of disagreement which cannot be resolved. 

(4) Expert evidence should not be admissible unless all written instructions (including letters subsequent upon the original instructions) and a note of any oral instructions are included as an annex to the expert's report. 

(5) The court should have a wide power, which could be exercised before the start of proceedings, to order that an examination or tests should be carried out in relation to any matter in issue, and a report submitted to the court. 

(6) Experts' meetings should normally be held in private. When the court directs a meeting, the parties should be able to apply for any special arrangements such as attendance by the parties' legal advisers. 

(7) Training courses and published material should provide expert witnesses with a basic understanding of the legal system and their role within it, focusing on the expert's duty to the court, and enable them to present written and oral evidence effectively. Training should not be compulsory. 

Chapter 14    Appeals 

Introduction
1.    An effective system for appeals is an essential part of a well-functioning system of civil justice. There can be no doubt about the importance of the availability of appeals to ensure that redress can be obtained for mistakes by a lower court, although it should be noted that international human rights instruments such as the European Convention on Human Rights and the International Covenant on Civil and Political Rights only guarantee the right to an appeal in criminal, and not in civil, proceedings. Save in exceptional cases, an individual who has grounds for dissatisfaction with the outcome of a case should in my view have at least the right to have his case looked at by a higher court, if only to consider whether to allow an appeal to proceed any further. 

2.    Appeals serve two purposes: the private purpose, which is to do justice in particular cases by correcting wrong decisions, and the public purpose, which is to ensure public confidence in the administration of justice by making such corrections and to clarify and develop the law and to set precedents. 

3.    These purposes must, nevertheless, be achieved without introducing unnecessary costs, delay and complexity. The principles set out in the first chapter of my interim report and in the overview of this report which must be met in order to ensure access to justice apply to appeals just as they do to hearings at first instance. So too do the methods of dealing with a case justly which will be set out in the new rules, among them expedition, proportionality, saving expense and assisting settlement. 

4.    The problems of delay and cost are particularly relevant. There has always been the possibility of using appeals as a delaying tactic on occasions, but there is a real risk that numerous appeals could undermine the new system of case management by the court, especially in cases on the fast track, in which the fixed timetable will have a key role. The greater the number of important management decisions which the court takes, the more likely it is that parties will wish to appeal. This may happen particularly in regard to the summary disposal of cases or issues. A balance has to be struck between the need to ensure that the fast track, in particular, is effective, and the need to ensure that parties are not unfairly prevented from bringing appeals. 

5.    On the positive side judges exercising appellate functions will have a significant part to play in giving effect to the new system of case management, first, by laying down principles to be followed in exercising the new powers of case management. It should be borne in mind, however, that management decisions are pre-eminently matters of discretion with which an appeal court would seldom interfere. Secondly, where there is an interlocutory appeal, there is an opportunity for the appeal court itself to be more active in considering how the case is to continue, for example by clarifying the issues. In fact, under RSC Order 59, rule 10(3) the Court of Appeal already has the power not only to make any order which ought to have been made, in place of the order appealed from, but "to make such further or other order as the case may require." 

6.    On 26 March 1996 the Lord Chancellor announced a review of civil appellate procedure, to begin work two months after publication of this report. It would not be right for this report to pre-empt the decisions which are properly for the review. Nevertheless, my report would clearly be incomplete if it did not make recommendations for those appeals which lie to courts below the Court of Appeal or propose changes to the appeals system which are consequent upon other changes which I am recommending. I also offer some suggestions on other issues affecting appeals which are relevant to my Inquiry. 

Appeals as to management and determinative decisions
7.    Active case management will require procedural judges to take more positive steps than they do at present to control the progress of cases, notably by fixing timetables and by defining the issues at an early stage and disposing summarily of other issues. Some of these decisions, such as fixing a date for a pre-trial review or refusing a request for an adjournment, can be described as management or procedural decisions, as distinct from determinative or substantive decisions, such as striking out a claim as statute-barred or for delay or granting an interlocutory injunction. In order not to delay the progress of cases, there is something to be said for barring appeals from purely management decisions. However, if such a distinction were to be drawn by means of a definition, it would be likely to lead to arguments as to which category a decision came within, and the objective would often be nullified. Similarly, although a more pragmatic approach might be adopted by taking a list of orders or powers and placing them in one category or the other, any decision, whether management or dispositive, can have a crucial effect on a case (eg, fixing a date for a hearing which it is said that an essential witness cannot attend) and it does not therefore seem reasonable to bar appeals from management decisions altogether. Furthermore, even if there were to be no appeal from such decisions, judicial review would continue to lie in respect of county court decisions, and this would probably cause more delay than an appeal. 

8.    I therefore remain of the view which I expressed in my interim report, chapter 8, paragraph 20 of which said that for practical reasons there should be no difference in practice between a management decision and a determinative decision. This would apply to both the fast track and the multi-track. 

Leave to appeal
9.    If management decisions and determinative decisions are not to be distinguished, then the current distinction between final and interlocutory orders will apply. At present leave to appeal is not required in the case of an interlocutory appeal from a Master or district judge to a High Court or Circuit judge, but it is required in the case of an interlocutory appeal to the Court of Appeal from a first instance decision of, or a further appeal from, a Circuit judge or High Court judge (see RSC Order 59, rule 1A). Leave is not required from most final orders. Some means of weeding out unmeritorious appeals is clearly needed (as Lord Donaldson has said, "it is no kindness to allow an appeal to go forward which will quite clearly fail"), although even taking one step in seeking to appeal may be enough to disrupt the progress of a case. I recommend that leave to appeal be required for all interlocutory appeals. It has been suggested that such appeals should be defined more clearly and simply than is done by the present list of orders. It is questionable whether a better approach is possible, but I recommend that the matter be considered further. 

10.    The leave stage might be renamed as a preliminary consideration, as the Law Commission has recommended for applications for judicial review, to indicate that the appellant has a right to such a consideration and that the court has wider powers than simply deciding whether to grant leave to appeal or not. It may, for example, ask the respondent to make representations. 

11.    It should be possible to seek leave from the lower or the higher court, but the leave process should not be made complex. If leave from the lower court is sought it should be done at the hearing, immediately after the decision, not by a subsequent application, thus avoiding delay. If the higher court refuses leave there should be no further application for leave to another court. If the higher court would be minded to refuse leave to appeal because of a previous decision but nevertheless thought that the appeal might be arguable in a superior court, it could give leave to appeal and then dismiss the appeal, thus opening up the possibility for a further appeal. 

12.    Another way of limiting appeals from procedural judges' interlocutory decisions, as well as requiring leave to appeal, would be to provide that leave should only be given if a point of principle is involved on appeals which seek to challenge the way in which the court's discretion has been exercised, or where there has already been an appeal. As against this, such an approach would greatly reduce existing rights of appeal. 

13.    As I say, I am proposing that leave to appeal should be required for all interlocutory appeals, in both fast track and multi-track cases. I have received differing views as to the introduction of a leave requirement in multi-track cases. On the one hand, it has been said that the present system in the High Court, where leave is not required from Masters' interlocutory decisions, works well and should not be changed. It has been suggested that introducing an application for leave would generate more work and expense than it would save. On the other hand, it has been urged upon me that it would be inconsistent with my aim of removing complexity and avoiding unnecessary differences of procedure if the same provisions as to leave did not apply in both fast track and multi-track cases. Provided that applications for leave do not impose an unjustified burden on the court and the parties, I believe that there should be consistency between the two tracks. 

To which court should appeals lie?
14.    The simplest and most consistent approach to determining to which court or courts appeals should lie is to say either that all appeals from particular types of order should be to the same court or that all appeals from one level of the judiciary should lie to a single higher level of judiciary. However, the first option, for which the Court of Appeal would be the only suitable court, because the same types of order are made by all levels of judiciary sitting at first instance, is impracticable because it would lead to an unmanageable workload for the Court of Appeal. The weakness of the second option is that the more appellate courts there are, the more likely it is that there will be divergences of approach in appellate decisions, where coherence is essential. As at present, therefore, some degree of inconsistency in the structure of appeals is probably inevitable. 

Interlocutory appeals
15.    My interim report recommended in chapter 8, paragraph 23 that procedural appeals should lie, with leave, from a district judge or a Master to a High Court judge. For reasons of speed, geographical convenience, and the best use of judicial resources, however, I now consider that it would be preferable for such interlocutory appeals from district judges to be to Circuit judges. Because decisions on appeal will have an important role in ensuring that the new system develops coherently, it is important that the Circuit judges who hear appeals should be full-time judges who spend a substantial amount of their time handling civil work. It will be for the Presiding Judges and the judge responsible for each civil trial centre to decide which Circuit judges should hear interlocutory appeals from district judges. The different arrangements for the deployment of Circuit judges in different courts point to flexibility in the choice of judges, although ideally there should be a sufficient number to avoid delay in the hearing of the appeals, but few enough to achieve consistency. In selecting the Circuit judges the need to promote the team concept should be taken into account. 

16.    It should also be made possible for the Circuit judge, on giving leave to appeal, to refer the case to a Presiding Judge if its complexity made this appropriate or, after consulting the Presiding Judge, to refer it to the Court of Appeal. 

17.    I suggest that a further appeal should lie, from the Circuit judge to the Court of Appeal, in similar circumstances to those in which appeals lie to the Court of Appeal under the Arbitration Acts: leave to appeal would have to be obtained either from the Circuit judge or from the Court of Appeal, and it would be necessary for the Circuit judge to certify that there was an important point of principle or practice or one which for some other special reason should be considered by the Court of Appeal. I believe that this will provide the necessary restriction on further interlocutory appeals. 

18.    Appeals from interlocutory decisions in multi-track cases by Masters and district judges should continue to lie to a High Court judge, but with leave. It would be preferable if they, too, were to be to nominated judges or judges in the same team as the Master, in order to ensure greater consistency of decisions. The High Court judge would be able to refer a complex or important appeal to the Court of Appeal. 

19.    Appeals from interlocutory decisions by Circuit judges should continue to lie to the Court of Appeal, with leave. However, I am concerned about the need to hear such appeals speedily. The current state of the workload of the Court of Appeal makes this difficult. I therefore recommend, first, that the Court of Appeal should have the power to delegate the exercise of its jurisdiction in such cases to any Supreme Court judge or, as in criminal appeals, to request a Circuit judge to sit as a member of the Court and, secondly, that these appeals should be determined on the papers, unless the court directed an oral hearing. Ideally, the appeal should be heard locally. 

20.    Appeals from interlocutory orders by High Court judges (who would make such orders either because of the nature of the order, eg, an interlocutory injunction, or because they performed the role of procedural judges, as in the Commercial Court) would lie, as they do now, to the Court of Appeal, with leave. 

Final appeals
21.    It was the clear view of those who responded to the fast track issues paper that appeals from final orders in fast track cases should be to the same court, whether the trial was before a district judge or a Circuit judge. I sympathise with those who have suggested that such appeals should be to the High Court rather than the Court of Appeal, in the interests of speed and so as to avoid adding to the already excessive workload of the Court of Appeal. However, the majority of consultees favoured an appeal to the Court of Appeal and I am reluctant to recommend that appellate jurisdiction should be conferred on the High Court. As with interlocutory appeals from Circuit judges, I recommend that the Court of Appeal should be able to delegate its jurisdiction to hear final fast track appeals to any judge of the Supreme Court and to request a Circuit judge to sit as a member of the Court, and to determine an appeal without an oral hearing. 

22.    At present the County Court Appeals Order 1991 requires leave to appeal from a number of final orders, including contract and tort cases where the value of the appeal does not exceed £5,000. I recommend that leave to appeal should be required from all final orders on the fast track. 

23.    In the case of final appeals on the multi-track I recommend that they should lie, as most final appeals from High Court orders do now, to the Court of Appeal. 

Preliminary consideration by the Court of Appeal
24.    I recommend that there should be a procedure involving the preliminary consideration of all appeals to the Court of Appeal, with the power to dispose of appeals with no merit summarily. The preliminary consideration could be by a single judge. 

Time limit for appealing
25.    Expedition in bringing and handling interlocutory appeals, particularly on the fast track, will be essential. As I have said, an application for leave which is made to the judge taking the decision should be made there and then. If he refuses leave an application may be made ex parte, in writing, to the appellate court. Allowing too long a period for such an application will make it more likely that parties will seek fresh evidence, which should only be allowed exceptionally: cases should be fully prepared for the first hearing. But too short a period within which to seek leave - say, 24 or 48 hours - might encourage parties to appeal almost automatically, without proper reflection. A period of three days would be preferable. 

26.    I also recommend that this period of three days should apply for all interlocutory appeals from procedural judges, whether on the fast track or the multi-track and whether in London or outside London. At present CCR Order 13, rule 1(10) provides that an appeal lies on an interlocutory order from a district judge to the judge, on notice given within five days after the order. RSC Order 58, rules 1 and 3 provide that a notice of appeal from a Master is to be issued within five days after the order and served within five days after issue, or seven and three days in the case of an appeal from a district judge. 

27.    Where the court appealed from gives leave to appeal, the appeal should be listed for hearing within 10 days. I very much hope that in the first year of the new system it will be possible to give priority to hearing appeals quickly, so that they do not hinder the progress of cases and case management. 

Simplified procedure
28.    As well as requiring that interlocutory appeals should be brought expeditiously, consideration should be given to ensuring that the procedure for determining them is as simple and efficient as possible. There was considerable support among those who responded to the fast track issues paper for greater use of paper determinations and of skeleton arguments and written submissions. I welcome this, although I accept that, while their use might save the parties costs, the savings of time for the court are unlikely to be substantial, partly because time would have to be found for a written judgment which might not be needed at an oral hearing. I recommend that the appellate judge to whom an application for leave is made should decide on the papers whether: 

(a) to refuse leave to appeal, stating his reasons; or 

(b) to seek the views of the respondent, in writing; or 

(c) to direct that there be an oral hearing of the appeal; or 

(d) to direct that the parties lodge written submissions within 10 days for a determination of the appeal on the papers. 

In making his decision there are a number of factors which he should bear in mind. There is the need for expedition and minimising cost and the need to ensure that both parties feel that the procedure is fair. The respondent would not be involved unless the court thought fit, although the applicant would be obliged to serve him with the application. He could apply to set aside an order directing a hearing or written determination, like any ex parte order, but it would usually be preferable to wait until the substantive hearing or determination. In the interests of time and expense the application should be entirely in writing: the applicant would not be able to make oral representations. 

29.    There should also be scope to minimise the respondent's involvement in final appeals, which lie as of right and where the respondent cannot therefore be protected by a requirement for leave to appeal. As I have said, it should be possible for the appellate court to dismiss a hopeless appeal at a preliminary consideration stage. It should also be possible for the court, if it was minded at that stage to dismiss the appeal, to be able to ask only the appellant to make representations as to why it should not do so. 

Effect on the fast track's limited costs regime and fixed timetable
30.    The possibility of an interlocutory appeal in a fast track case also raises the question of how this is to affect the limited costs regime which is an integral part of my proposals for the fast track. It would not be right, in my view, to include in the fixed limited costs a sum to cover appeals. However, the Court of Appeal, in consultation with the Supreme Court Taxing Office, should publish standard costs for such an appeal, which would apply unless the court otherwise ordered. So far as the fixed timetable is concerned, I hope that it will be possible for appeals to be heard without interfering with it, but I believe that the court from which the appeal is brought should be able to set a new timetable to take account of the appeal. 

Small claims
31.    An award in small claims proceedings may only be set aside for misconduct or error of law by the arbitrator; notice must be given 14 days after entry of the award as a judgment (CCR Order 19, rule 8). The application to set the award aside lies to a Circuit judge. Rule 8 also enables a party to apply to the arbitrator for a fresh hearing if the award was made in his absence. My interim report made no recommendations in this area. I propose that, in order to cut down the large number of misconceived 'appeals', applications to set aside should be subject to a paper preliminary consideration stage. Where the arbitrator was the district judge or an outside arbitrator, these would be dealt with by a Circuit judge; in the rare case that the arbitrator was a Circuit judge the preliminary consideration would be by the Court of Appeal. 
The nature of the hearing
32.    There are three broad categories of review or appeal. 

(a) A complete rehearing, in the sense that the whole matter is heard de novo (although the appellant, not the original applicant, opens it). The appellate court is not bound by the exercise of the lower court's discretion. Where the appeal is from a trial, the oral evidence would be heard again (as happens in criminal appeals to the Crown Court). Arguably, this is not an appeal at all but a second hearing. 

(b) A rehearing, in the sense used in RSC Order 59, rule 3(1), in that although the issues in the appeal are narrowed by the requirement for grounds of appeal to be given, the whole of the evidence and the course of the trial may be reviewed on the documents, and the appellate court may substitute its own decision for that of the court or judge below. But oral evidence is not heard and fresh evidence only allowed in limited circumstances. 

(c) A review of the decision, which, if held to be defective, is then remitted to the court below for the matter to be heard again. This is more akin to judicial review or to the civil law cassation. 

33.    In a small number of cases a second hearing is appropriate. Examples are the fresh hearing on account of the absence of one of the parties from the first hearing, in the small claims jurisdiction, and a hearing on an application to set aside a judgment in default of defence. But these are not really appeals. Where there is a true appeal, I believe that the second type, an appeal, on precisely stated grounds, meets the needs of justice and is preferable to the first, rehearing de novo, type. There may, of course, be some litigants who are determined to have their day in court, whatever the time and cost involved, but most litigants would probably favour the second. An appeal should focus on specific alleged errors, and is not an opportunity to litigate the whole matter over again, except in those circumstances where the appellate court feels that a new trial by the lower court is desirable. 

34.    The second type of appeal is also more expeditious than the third type, in that a further hearing by the original court is rarely required. Unlike judicial review, where the court is concerned with the decision-making process, a court hearing an appeal is concerned with the decision, and ought to reach its own conclusion on what the decision should be. This will also, of course, help in the setting of precedent. That said, the third type is at least a reminder of the need for the parties to limit the matters in issue on the appeal, and to indicate the matters of fact and law on which they are agreed. 

35.    In the interests of simplicity and uniformity I therefore recommend that all true appeals (as opposed to second hearings) should be of the second type. This would mean that interlocutory appeals from a Master or district judge to a High Court judge, or from a district judge to a Circuit judge would no longer be complete rehearings of the first type but would follow the Court of Appeal model. The discretion to accept further evidence should nevertheless be retained. 
Principles on which appeal court acts
36.    At present the Court of Appeal will seldom interfere with findings of basic or primary fact or with the exercise of discretion. The judge at first instance will have seen and heard the witnesses and will have been in a better position to judge the truth of the evidence, even though it will be open to the appellate court to draw different inferences from the facts found by the trial judge. So far as the exercise of discretion is concerned, the appellant must show either that the judge has failed to apply well-settled principles by making an error of law, or on Wednesbury grounds of unreasonableness. 

37.    I am not suggesting that these principles should be changed. However, it might be helpful if they were set out in a guide, to make it clear to would-be appellants that there is a high threshold which has to be crossed before an appeal can succeed. This could be particularly valuable for litigants in person, who may be less willing than others to accept an adverse decision and may have over-optimistic expectations of their chances of success on an appeal. 

Open court or chambers
38.    I recommend that all appeals should be heard in open court. This general principle applies all the more strongly to appeals, since, as has been noted, an appeal system has not only the private purpose of doing justice between the parties in a particular case but also the public purpose of ensuring public confidence in the administration of justice by correcting errors. This would mean a change in the present arrangements for appeals from Masters to High Court judges, although in the case of appeals in the Chancery Division it would be a resumption of the practice which was followed until 1982. Such a change would accord with the change in the nature of the proceeding, from a second hearing to a true appeal. 

Encouraging settlements
39.    I welcome the announcement by the Court of Appeal that it hopes to be able to identify cases which might be susceptible to settlement by mediation ([1995] 1 WLR at 1188). This is in line with my interim report, in chapter 18 of which I commented that litigation is not the only means of resolving civil disputes, or necessarily the best and proposed that the courts should encourage parties to use satisfactory alternative methods of dispute resolution. Mediation is clearly most appropriate in the case of final appeals to the Court of Appeal. There may, nevertheless, be some occasions on which it might also be encouraged in the case of interlocutory appeals, for example where an interlocutory injunction has been granted or in multi-party proceedings. I recognise, however, that there is a danger that this could lead to unacceptable delays in the final determination of disputes. 

Simplification and harmonisation
40.    There is scope for greater simplification and harmonisation. Even without the new proposals for case management and different tracks for cases, the existing rules on appeals are complex and need reviewing. There are separate provisions in RSC Order 58, for example, for appeals in interpleader proceedings. These should be dealt with by the final/interlocutory distinction rather than in a special rule. There is also a separate rule for appeals from Official Referees' decisions on questions of fact, for which leave to appeal is required. This has been an area of some difficulty in the past, which I hope that the review of the Court of Appeal will consider. 
Reference of cases to an appellate court
41.    In criminal cases there is a power in the Attorney General to refer decisions to the Court of Appeal so as to ensure proper development of the law. I believe that there is a similar need in civil cases where the finding of a lower court is clearly unsatisfactory but where no appeal has been brought or is possible. The court to which an application would be made would be the House of Lords where a decision of the Court of Appeal was in question and the Court of Appeal where it concerned conflicting High Court decisions. I recognise that the position is more straightforward in criminal cases, where there are more limited rights of appeal and where the Crown Prosecution Service is in a position to draw issues of concern to the attention of the Attorney General. In civil cases it might be appropriate for the Law Commission to play an advisory role in this, since it is part of the Commission's statutory function to keep the law under review with a view to its systematic development. I realise, however, that it is often difficult for bodies to take on additional work. It will be necessary to ensure that there is proper representation of both sides, perhaps by the Treasury Solicitor or the Official Solicitor. Another matter of concern is that of responsibility for the costs of such applications to the appellate court. I believe that it would be in the interests both of legal advisers advising their clients and of the courts themselves if this opportunity of clarifying the law were to be available. It would also open the way to necessary changes to the law being made without having to wait for primary legislation. I recommend that further consideration be given to the proposal, including the possibility of costs being payable out of public funds where there are no parties who could be expected to pay the costs. 

Submissions by third parties
42.    There should also be the possibility of enabling third parties, and enabling the court to ask third parties, to make submissions to the Court of Appeal or House of Lords where it would be helpful to have wider views than those of the two parties to the appeal. I have in mind, in procedural appeals, bodies such as the Council of Circuit Judges and the Association of District Judges, whose knowledge of practice and procedure would be useful to the Court of Appeal. 

Statutory appeals and applications
43.    There is a vast array of statutory provisions which give a right of appeal to, or review by, the High Court. There are different provisions in Acts and rules as to leave, time limits, evidence, service and the constitution of the court and, as both the Law Commission and the Crown Office Working Group have said, there is a real need for rationalisation. This will be done in the new rules. 

44.    The following paragraphs deal with appeals and applications which are administered by the Crown Office. I see no reason why the approach I indicate cannot, subject to any statutory requirements, be applied to other appeals, so that eventually there will be a single procedure for all appeals to the courts. I hope that the working groups will give assistance on this, covering, for example, appeals which are heard in the Chancery Division and appeals from arbitrators. 

45.    In my view the normal rule for statutory appeals should be that if there have been two stages already (eg, to an industrial tribunal and then to the Employment Appeal Tribunal) the appeal should be to the Court of Appeal, and if not more than one stage, then to the High Court. 

46.    I believe that it is preferable to have the same basic procedure for all applications and appeals, using a claim and defence. Where any special requirements are justified these will be included in additional rules and there will also be a general rule to make it clear that the rules are subject to the relevant empowering legislation. 

47.    The claim will indicate whether it is an appeal or a statutory application and the decision or case stated will be attached to it. It will set out the relevant statutory provisions, the relief required and the grounds relied on, and a summary of the claimant's contentions if they are not already clear from the grounds. The claimant will be able to join an application for judicial review if there is good reason for doing so. In such a case the procedure for judicial review would then be followed. The defence will set out a summary of the defendant's contentions. The defendant may choose to say no more than that the decision below is relied on. The claim and defence will have to be verified. This will help to limit vexatious proceedings and will make an affidavit unnecessary. 

48.    Unless the primary legislation provides otherwise, the time for initiating the claim will be 28 days from notification of the decision. 

49.    There will be a preliminary consideration of the claim without the attendance of the parties (before the claim, where leave is needed, and after the filing of the defence otherwise). The judge will be able to dispose of the proceedings summarily either by refusing to allow the claim to proceed or dismissing it or granting the relief claimed. A party against whom a summary order was made would normally be given an opportunity to be heard. The general approach, however, will be to give such directions as will result in the case being heard on a date identified as precisely as possible. 

50.    The proceedings, if in the High Court, should be heard initially by a single judge, who should have extensive powers to remit the case to the body from which it emanated and to make any decision which could have been made by that body. There should be an appeal, with leave, to the Court of Appeal. 

Recommendations
My main recommendations are as follows. 

(1) Leave to appeal should be required for all interlocutory appeals. 

(2) Appeals from interlocutory decisions should lie, in fast track cases: 

(a) from a district judge to a nominated Circuit judge; 

(b) from a Circuit judge to the Court of Appeal; and, in multi-track cases: 

(c) from a Master or a district judge to a High Court judge; 

(d) from a Circuit judge or a High Court judge to the Court of Appeal.

In case (a) the Circuit judge should be able to refer the appeal to a Presiding Judge or, with his agreement, to the Court of Appeal. In cases (a) and (c) there should be a further appeal to the Court of Appeal with leave if there was certified to be an important point of principle or practice or one which for some other special reason should be considered by the Court of Appeal. 

(3) It should be possible to make an application for leave to appeal from an interlocutory order to the judge taking the decision, there and then, or ex parte in writing to the appellate court within three days. The appellate judge should decide on the papers whether to refuse leave, or to direct that there be an oral hearing of the appeal or a determination on the basis of written submissions. Where the judge appealed from gives leave to appeal the appeal should be listed for hearing within 10 days. There should be no further renewal of the application for leave. 

(4) Appeals from final decisions should be to the Court of Appeal. Leave to appeal would be required from final decisions in fast track cases. 

(5) The Court of Appeal should be able to delegate its jurisdiction to hear interlocutory and final fast track appeals to any judge of the Supreme Court or to request a Circuit judge to sit as a member of the Court. It should also be able to determine such appeals without a hearing. 

(6) There should be a procedure involving the preliminary consideration of all appeals to the Court of Appeal, usually by a single judge, with the power to dispose of appeals with no merit summarily. 

(7) All appeals should be of the limited Court of Appeal rehearing type and not complete rehearings. 

(8) All appeals should be heard in open court. 

(9) There should be greater uniformity in the procedure for statutory appeals to the courts. 

(10) Further consideration should be given to enabling decisions to be referred to the House of Lords or Court of Appeal where no appeal has been brought or is possible, so as to ensure proper development of the law. 

(11) It should be possible for third parties, with the leave or at the request of the court, to make submissions to the Court of Appeal or House of Lords. 

(12) The rules on appeals should be rationalised. Eventually there should be a single procedure for all appeals to the courts, using a claim and defence and with a preliminary consideration by the court at which it will be possible to dispose of the proceedings summarily. If there have been two stages already the appeal should normally be to the Court of Appeal, and if not more than one stage then to the High Court. 

Section IV

Special Areas
Chapter 15    Medical Negligence 

Reasons for looking at medical negligence
1.    Why have I singled out medical negligence for the most intensive examination during Stage 2 of my Inquiry? (I am using the term 'medical negligence' in this report to refer to any litigation involving allegations of negligence in the delivery of health care, whether by doctors, nurses or other health professionals.) It may appear a surprising choice, because medical negligence cases have no special procedures or rules of court. They are a sub-species of professional negligence actions, and they also belong to what is numerically the largest category of cases proceeding to trial, personal injury. Neither of these is singled out for special attention. 

2.    The answer is that early in the Inquiry it became increasingly obvious that it was in the area of medical negligence that the civil justice system was failing most conspicuously to meet the needs of litigants in a number of respects. 

(a) The disproportion between costs and damages in medical negligence is particularly excessive, especially in lower value cases. 

(b) The delay in resolving claims is more often unacceptable. 

(c) Unmeritorious cases are often pursued, and clear-cut claims defended, for too long. 

(d) The success rate is lower than in other personal injury litigation. 

(e) The suspicion between the parties is more intense and the lack of co-operation frequently greater than in many other areas of litigation. 

3.    The cost of medical negligence litigation is now so high that smaller claims can rarely be litigated because of the disproportionate cost. It is difficult for patients to pursue a claim of any value unless they are eligible for legal aid. In the Supreme Court Taxing Office survey (see Annex 3 to this report), 92 per cent of successful parties in medical negligence cases were legally aided. An analysis by the Law Society of a survey by Action for Victims of Medical Accidents (AVMA) of 376 cases conducted by solicitors' firms on its specialist panel indicates that 90 per cent of cases which reached the stage of litigation were legally aided. If these figures are representative of medical negligence litigation generally, then in the vast majority of cases both sides are funded from the public purse. Here the cause for concern is the amount of money spent by NHS trusts and other defendants on legal costs: money which would be much better devoted to compensating victims or, better still, to improving standards of care so that future mistakes are avoided. 

4.    The new system of case management by the courts which I proposed in my interim report could do much to reduce cost and delay in medical negligence, and to encourage a more co-operative approach, enabling cases to settle on appropriate terms at an earlier stage. In particular: 

(a) Clearer statements of claim and fully pleaded defences should speed up the progress of cases by helping to establish a factual matrix and define the real issues at an earlier stage. 

(b) Claimants' offers will encourage earlier settlements on realistic terms. 

(c) Extended summary judgment may help to weed out weak claims or defences at an earlier stage. 

(d) Improved training and greater specialisation should help judges to identify weak cases, narrow and determine issues and limit the scope of evidence. 

(e) More use of split trials will limit unnecessary work on quantum of damages in cases where liability is in issue (although this should not inhibit early work on quantum in cases where a valuation of the claim is possible). 

(f) Greater emphasis on early definition of issues between experts should encourage a more co-operative approach and reduce cost and delay. 

5.    The difficulty of proving both causation and negligence, which arises more acutely in medical negligence than in other personal injury cases, accounts for much of the excessive cost. The root of the problem, however, lies less in the complexity of the law or procedure than in the climate of mutual suspicion and defensiveness which is still all too prevalent in this area of litigation. Patients feel let down when treatment goes wrong, sometimes because of unrealistic expectations as to what could be achieved. Doctors feel they are under attack from aggrieved patients and react defensively. The patients' disappointment is then heightened by what they perceive to be a refusal to acknowledge fault and an attempt to cover up. 

6.    Case management alone cannot provide the answer to this. A key requirement for achieving the necessary change is designing procedures for handling these cases, both at the pre-litigation stage and by the courts, so that a more co-operative and conciliatory approach to dispute resolution is achieved. 

7.    A Medical Negligence Working Group was convened for my Inquiry by Sarah Leigh. This has already laid the foundation for the more co-operative approach which is so urgently needed in this area of litigation. It has brought together a considerable number of those involved on all sides of medical negligence litigation to discuss for the first time the problems which exist. I am particularly pleased to report that the group has established a new 'umbrella' organisation which will be open to all those with an interest in medical negligence litigation. One of this organisation's principal tasks will be to discuss and advance the further reforms which are needed after the Inquiry has finished. 

The broader context
8.    My Inquiry has coincided with a period of significant change in the handling of claims within the NHS. The National Health Service Litigation Authority (NHSLA) came into existence in November 1995. It now administers a voluntary scheme which, in effect, almost acts as a mutual insurer of those NHS trusts which opt for membership. This is known as the Clinical Negligence Scheme for Trusts (CNST). Its membership already comprises about 384 NHS trusts, 89.5 per cent of the trusts in England. The CNST's coverage is limited to claims involving incidents which occurred after 1 April 1995. Because of the timescale involved in resolving this class of claims it will be some time before the full effect of the scheme will become apparent. However, its creation is undoubtedly a positive move which should result in a more satisfactory approach being adopted by defendants. 

9.    A separate scheme, effective from 1 April 1996 and also administered by the NHSLA, covers all claims against NHS bodies relating to incidents which occurred before 1 April 1995. This is the Existing Liabilities Scheme, under which an NHS body can apply to the NHSLA for reimbursement of any payment out under a claim, provided it has complied with the conditions imposed by the scheme. 

10.    As an indication of the scale of the task faced by the NHSLA, it is estimated that there are currently about 20,000 claims outstanding against the NHS. About 2,500 of these have a value in excess of £100,000. About 5,000 claims are settled or adjudicated each year, but the number of settlements is matched by the number of new claims entering the system. 

11.    I am glad to say that the recently appointed Chairman of the NHSLA, Sir Bruce Martin QC, has responded positively to the general thrust of my proposed reforms, and has made it clear that the NHSLA will support any steps taken to improve the legal process. 

12.    Different arrangements apply to claims against general practitioners and doctors of consultant status working in private hospitals. These are still dealt with by the defence organisations of which the medical practitioners involved are members, and which formerly dealt with all claims against hospital doctors. (One of these organisations, the Medical Protection Society, is about to take on a role within the management of the CNST.) The defence organisations have also made it clear that they support my objectives. Junior doctors and nursing and other staff working in private hospitals are indemnified by their employers who in turn have insurance arrangements. 

13.    I have no doubt that these changes, combined with reforms of court procedure, will lay the foundation for a much improved system of handling medical negligence claims which will be to the advantage of both patients and doctors. 

14.    Two further significant changes were introduced in the NHS on 1 April 1996, as part of the Government's response to the Wilson report on complaints handling in the NHS. The first is a new, more open complaints procedure, covering all NHS staff, which includes an independent review stage. The new machinery has been widely welcomed in principle, but the detailed way in which it is intended to operate has attracted some criticism, in particular because cases where the patient has indicated an intention to claim compensation are excluded. 

15.    The second change is an extension of the Health Service Ombudsman's statutory jurisdiction to include clinical complaints against all NHS staff, normally provided that the complainant has exhausted the internal complaints system. The particular advantages of the Ombudsman scheme are that it is free of charge to claimants and that it provides an inquisitorial approach, with a single, neutral investigation, but the Ombudsman's extended jurisdiction will not cover claims for financial compensation. 
A blueprint for reform
16.    A system for resolving disputes about medical treatment must be designed to meet the needs of doctors and other health professionals as well as patients. It should not be designed to suit the interests or convenience of lawyers, except in so far as this is necessary to ensure that the work is done properly. 

17.    Many people involved in medical negligence litigation have justifiably pointed out to me the importance of establishing at the outset what an injured patient wants. Proceedings often start because the claimant cannot get the information he is seeking, or an explanation or apology, from the doctor or hospital. Historically, solicitors have had no alternative but to advise legal action, which is unlikely to be appropriate in all cases unless the client's main or only objective is to obtain financial compensation. 

18.    Patients' needs and wishes may not be the same in all cases, and are not always compatible with those of health professionals. An obvious point is that both sides want to win, and for some individuals this may override considerations of speed, economy, or even fairness. Some patients want financial compensation, but they may also want to prevent a repetition of the mistreatment or misdiagnosis which occurred, or to get an apology or explanation for what went wrong. Sometimes, especially in cases where the physical injury was less serious, these non-monetary factors are the most important. Whatever form of redress they are seeking, most patients probably want: 

(a) impartial information and advice, including an independent medical assessment; 

(b) fair compensation for losses suffered; 

(c) a limited financial commitment; 

(d) a speedy resolution of the dispute; 

(e) a fair and independent adjudication; and 

(f) (sometimes) a day in court. 

19.    Doctors and other healthcare professionals agree with patients in wanting a speedy resolution of any disputes, but this is not always compatible with their understandable wish for a fair assessment of their conduct, with a right of comment and hearing. Doctors in particular also want: 

(a) a discreet, private adjudication, which some would prefer to be by a medical rather than a legal tribunal; 

(b) an expert of their own or their solicitor's choice; and 

(c) an economical system, which does not encourage NHS trusts to settle cases over their heads, regardless of liability. 

20.    There is no easy way of satisfying everyone, but I hope to provide a set of practical and sensible recommendations which will have an impact on cost and delay while ensuring that all parties are treated fairly. 

A change of culture
21.    The extent of patients' mistrust of doctors and other hospital staff is illustrated by the submission I have received from Action for Victims of Medical Accidents (AVMA). They argue that the real reason for defendants' reluctance to investigate complaints where there is a possibility of legal action is a concern that such an investigation might indeed disclose negligence: 

"[The defendants] do not in fact want a relatively simple and cheap way of investigating a complaint which might expose that there has been negligence". 

22.    If that mistrust is to be removed, the medical profession and the NHS administration must demonstrate their commitment to patients' well-being by adopting a constructive approach to claims handling. It must be clearly accepted that injured patients are entitled to redress, and that professional solidarity or individual self-esteem are not sufficient reasons for resisting or obstructing valid claims. 

23.    Patients and their representatives, for their part, must recognise that some degree of risk is inherent in all medical treatment, and that even the best practitioners do sometimes make mistakes. They should not pursue unrealistic claims, and should make every effort to resolve disputes without recourse to litigation. 

24.    It is fundamental to my approach to civil litigation in general that legal proceedings should be treated as a last resort, to be used only when other means of resolving a dispute are inappropriate or have failed. When someone has a potential negligence claim against a doctor or hospital, the first essential step is to find out what the patient wants to achieve. If his or her main need is for substantial financial compensation to cover future loss of earnings or the cost of continuing care, then litigation may be (but is not always) the best way to proceed. If the patient is chiefly concerned to get an explanation or apology for what went wrong, or to ensure that procedures are changed so that future accidents can be avoided, then litigation is less likely to be the best course. Recourse to the NHS complaints procedures and, if necessary, the Health Service Ombudsman, may offer a more appropriate means of redress. 

25.    The existing litigation system may allow an untenable case to come to court, several years after the event, in which there has at no stage been any personal contact between the healthcare professionals involved and the injured patient or his family. That simply should not happen, and doctors, trusts and lawyers all have a part to play in preventing it. In some cases, an explanation from the doctor of what went wrong, coupled with a personal apology, would resolve the matter without any further action. Many claims managers, who act as the hospital's first point of contact with aggrieved patients, concentrate on trying to achieve this in suitable cases. 

26.    One innovative suggestion which has been put to me is that there should be a new, non-pecuniary remedy available from the courts. A patient would, in effect, be able to apply to the court for a formal statement from the hospital explaining the incident of alleged negligence. 

27.    This idea has some attraction, but I do not recommend it because I think it would send out the wrong signals about the role of the courts and might even encourage unnecessary litigation. It is, as I have already stated, a fundamental part of my approach to access to justice that litigation should be treated as a last resort, and it is far better for patients and hospitals to resolve their disputes through other channels wherever possible. 

28.    The best way of dealing with the problem of delay before claims are started would be a policy of more open communication on the part of hospital staff. Effective communication of course needs to start before things go wrong. All patients who are about to undergo treatment should understand that the outcome of medical treatment can be uncertain, and should be told about the range of possible outcomes in their particular case. Wherever practicable, the advice should be confirmed in writing. Doctors and hospitals should encourage patients to report any unsatisfactory outcome as soon as possible, and to seek an explanation direct from the individual doctor or hospital before going to a solicitor. 

29.    Every patient who has suffered an adverse outcome is entitled to an explanation, and, where appropriate, an apology. In appropriate cases, there is no reason why an offer of compensation should not be made before any legal claim is notified, provided the patient is encouraged to seek independent advice on the offer. I understand that some hospitals offer to pay for such advice, to ensure that patients are not deterred from seeking it through fear of the cost. 

30.    I can understand why this approach is unwelcome to many doctors, in particular. There is a natural reluctance to admit that one has been at fault, and sometimes a fear that any form of apology will amount to an admission of legal liability. Such an admission could have implications for the doctor's professional reputation and career prospects. A face to face meeting with an injured patient may be a very daunting prospect for the doctor concerned. From the trust's point of view, an immediate offer of compensation may not appear to be an effective or prudent use of resources. 

31.    There are, nevertheless, good reasons for adopting such an approach. Most importantly, unless the patient himself opts to go elsewhere, the hospital and the individual doctor have a continuing obligation to care for a patient who has been injured by negligent treatment. In some cases, at least, that obligation includes the provision of financial compensation to pay for rehabilitation. Secondly, from the hospital's point of view it will be easier to trace the relevant records and carry out an investigation if a potential claim is identified as early as possible. Finally, an open approach is also in the interest of the doctor because an explanation or apology will resolve some cases without the need for litigation. 

32.    In my discussions and correspondence with doctors, I have been encouraged by the extent to which this more open and enlightened approach to patients is now increasingly recognised and accepted as a matter of good practice. This is, however, far from universally the case, although the system of clinical audit encourages doctors to report adverse outcomes. Doctors need support in any subsequent investigation or litigation and disciplinary proceedings against the minority of incompetent doctors should be clearly separate from this procedure. 

33.    I have no doubt that the more systematic and professional approach to claims management which the NHSLA is encouraging will help to achieve the necessary change of culture. This is, however, not the only way of tackling the problem. The fear of litigation among so many doctors is often based on ignorance of the legal system. I have heard, for example, of doctors who were unclear about the difference between civil and criminal proceedings, and afraid they might be sent to prison if they were 'found guilty' of medical negligence. To ensure that they are properly informed, I believe that all doctors should be given, as part of their basic medical training, an introduction to the legal context of their work, including an indication of what is involved in a claim for negligence. 

34.    One specific suggestion which has been made to me in the course of the Inquiry is that there should be an obligation on doctors, as part of their ethical code, to inform their patients if they discover an act or omission in their care and treatment which may have caused injury, and that doctors who fail to comply with such a duty should be subject to disciplinary action. It is suggested that nurses, midwives and other healthcare professionals should have corresponding obligations. There is a comparable requirement in the Law Society's code of professional conduct for solicitors to notify their clients when they become aware of a possible negligent act or omission. 

35.    It is, in fact, arguable that such an obligation already exists under the common law. In 1987 Sir John Donaldson, then Master of the Rolls, said: 

"I personally think that in professional negligence cases, and in particular in medical negligence cases, there is a duty of candour resting on the professional man . . . It is but one aspect of the general duty of care, arising out of the patient/medical practitioner or hospital authority relationship. . . ." (Naylor v Preston Area Health Authority [1987] 2 All ER 353 at 360) 

There has, however, been no binding decision of the courts as to the existence of such a duty. 

36.    I recognise that there may be considerable difficulties in defining such an obligation so that it could be meaningfully embodied in a rule of conduct. What is appropriate for lawyers cannot be assumed to be right for doctors, because of the very different ways in which the work of the two professions is organised. Moreover, the doctor/patient relationship is a uniquely personal and sensitive one. Nevertheless, I suggest that the General Medical Council and other regulatory bodies could usefully consider how to clarify and promulgate the responsibilities of healthcare professionals in these circumstances. 

Pre-litigation procedure
37.    Some of the major sources of cost and delay in medical negligence cases arise at the pre-litigation stage. 

(a) Inadequate incident reporting and record keeping in hospitals, and mobility of staff, make it difficult to establish facts, often several years after the event. 

(b) Claimants must incur the cost of an expert investigation in order to establish whether they have a viable claim. 

(c) There is often a long delay before a claim is made. 

(d) Defendants do not have sufficient resources to carry out a full investigation of every incident, and do not consider it worthwhile to start an investigation as soon as they receive a request for records, because many cases do not proceed beyond that stage. 

(e) Patients often give the defendant little or no notice of a firm intention to sue. Consequently, many incidents are not investigated by the defendant until after proceedings have started. 

(f) Doctors and hospital staff in general are traditionally reluctant to admit negligence or apologise to or negotiate with claimants, for fear of damage to their professional reputation or career prospects. 

38.    An effective pre-action procedure for medical negligence cases therefore needs to: 

(a) encourage early communication between claimants and defendants, and ensure that any appropriate apology or explanation is always offered to the claimant; 

(b) set a challenging but realistic target for disclosure of medical records by defendants; 

(c) ensure that the claimant knows what options are available (including ADR) and what each will involve; 

(d) require the parties to consider whether joint instructions to an expert would be possible, at least on some of the issues in the case; and 

(e) provide an early opportunity for defendants to identify cases where a full investigation is required. 

39.    Under the present arrangements a hospital faced with the possibility of a medical negligence claim has a number of very real practical problems to contend with. The difficulties of finding patients' records and tracing former staff are endemic problems which, in many cases, are unfortunately exacerbated by late notification of the claim to the defendant, and by the hospital's own failure to record adverse incidents. When a medical procedure goes wrong, it is natural that the first reaction of both doctor and patient is to take restorative measures. The patient may not even consider the possibility of a claim until a protracted course of treatment has been completed. Late notification of a claim creates difficulty for the claimant in establishing liability, while the defendant is faced with all the problems of carrying out an investigation possibly several years after the event, when records may have been lost and staff who have moved away are difficult to trace. This is a situation which can only accentuate the lack of trust between the two sides. 

40.    In the NHS the establishment of the NHSLA is likely to have a significant impact on the standards of record keeping and incident reporting in hospitals. Improved technology and information systems could, in any event, have a significant impact on record storage and retrieval. I am very encouraged by what I have learnt about the current practice of the more progressive NHS trusts, which have already appointed professional claims managers to adopt a more pro-active approach to risk management. I look forward to a more general movement in this direction once the administrative changes come fully into effect. I am pleased to say that my Inquiry has already contributed to this development, by providing a forum for discussion and spreading the message about best practice among doctors and health service administrators. 

41.    Patients seeking access to their medical records for possible use in litigation had, in the past, been faced with a slow and expensive procedure. This situation has improved following the Access to Health Records Act 1990, which makes it more difficult for a hospital or trust to justify withholding records which a patient is entitled to see under the Act. The NHS Code of Practice on Openness, which has been in force since June 1995, is non-statutory and does not add to the rights of access created by the 1990 Act, but it should contribute to a climate of greater openness in the NHS. Those who are unable to gain access to the information they request from the responsible NHS body may complain to the Health Service Ombudsman. 

42.    There was a further step forward in August 1995 when the Law Society, with the support of the Department of Health, launched a protocol designed to make the process quicker and cheaper through the use of standard forms of application and response. This is a very encouraging development, although I understand that the protocol is not yet universally followed either by claimants' solicitors or by hospital trusts. It is, in any event, limited in scope. I hope that in due course it will be possible to build on this approach by introducing an extended protocol covering pre-litigation activity more generally. 

43.    There are occasionally disputes between parties on the breadth of discovery to be provided in a potential clinical negligence claim. Under the existing rules of court a potential claimant can apply to the court before proceedings have commenced for discovery (disclosure) of documents by the potential defendant, but cannot apply for disclosure by a third party until after the issue of proceedings. This may cause difficulty in medical negligence cases, where the patient's previous medical history is often relevant to the claim and access is needed to records held by the patient's general practitioner or by another hospital. Time and money may be wasted if an expert writes his initial report on the basis of an incomplete history, and then changes his view once the rest of the records become available. I therefore recommend that legislation should be amended to enable potential claimants to apply to the court for pre-action disclosure of documents by someone who is not a party to the proposed litigation. 

44.    The problem of tracing former staff should, in time, become less serious as procedures in general are speeded up. In the meantime, however, more positive ways of tackling this need to be considered. At present I understand that NHS trusts normally keep employment records for around 6 years, and superannuation records are kept permanently. There may be some scope for extending this or making more use of the existing information. 

45.    I have already mentioned that one of the difficulties faced by NHS trusts is that of deciding whether a potential claim is worth investigating, and at what stage. The point has been made to me (by, among others, the Law Society) that it is anomalous that potentially serious negligence claims are not automatically investigated until proceedings are issued, whereas the new NHS complaints procedure requires an investigation of all complaints. 

46.    I agree that any attempt to distinguish 'complaints' from 'claims' must in some respects be artificial. To the extent that a valid distinction can be drawn, it would appear more logical to concentrate resources on the investigation of the more serious complaints, which are likely to include those involving allegations of negligence. I do accept, however, that it would be unreasonable to expect hospitals to instigate a full investigation every time a patient asks for disclosure of medical records, given the number of potential claims which do not proceed beyond that stage. A more pro-active system of incident reporting in hospitals should facilitate a more informed and rational approach to the identification of cases in need of investigation. I am glad to hear that this is already beginning to happen, particularly in hospitals where professional claims managers have been appointed. It would also help if claimants gave an indication with their request for records that they are considering making a claim and not simply asking for information. 

47.    So far I have concentrated on the part to be played by health providers in constructive pre-litigation activity. Claimants (or potential claimants) and their legal advisers must also make a significant contribution. First, if a genuine change in ethos is to be achieved, it is important that solicitors acting for patients do not adopt an unduly adversarial attitude, and that they find out at an early stage what their clients want. It should always be remembered that clients do have their own views, and it is particularly important to establish whether they are mainly seeking financial compensation. Solicitors should not automatically advise litigation, but should explore and provide information about any available alternatives such as mediation or the Ombudsman service. The primary objective of their initial approach to the prospective defendant should be to obtain the relevant information about the patient's treatment (unless the patient has already done this) and then to resolve any dispute by discussion or negotiation. The possibility of mediation or some other form of alternative dispute resolution should be considered at all stages of the case. 

48.    Once the patient has made a firm decision to litigate, that decision should be notified to the defendant in a letter before action. Wherever possible, the defendant should be given at least three months' notice that a statement of claim is to be served. The letter before action should give the fullest available information about the basis of the intended claim, in the light of the expert evidence obtained by the patient, and, whenever possible, include an offer to settle. At that stage, defendants who have not already done so should initiate a full investigation of the claim, unless they agree to settle on the claimant's terms. If liability is disputed, defendants must provide a reasoned answer. As part of my proposed system of case management by the courts, any unreasonable delay by either side should be taken into account by the court in setting timetables and making directions for the conduct of the case, and in the award of costs. 

49.    I understand that the new 'umbrella' organisation has undertaken, as one of its initial tasks, to carry forward the development of a pre-litigation protocol for medical negligence cases. I believe that the adoption of such a protocol will reduce the volume of medical negligence litigation by diverting some cases to alternative methods of dispute resolution and promoting settlement in others. For cases where litigation is unavoidable, the benefits of the protocol should become apparent in an early definition of the issues between the parties and a speedier resolution than is normally possible under the existing, less co-operative approach. 

Alternative dispute resolution
50.    There is in existence an expanding range of alternative dispute resolution mechanisms for medical negligence claims which may be better suited than litigation to the needs of both patients and doctors. This applies especially to smaller claims, and to those where financial compensation is not the patient's main or only requirement. It is, however, important to ensure that informal procedures do not put claimants at a disadvantage because of the inevitable imbalance of knowledge and power between patients and hospitals. 

51.    The first possibility, at least for hospitals with professional claims managers, is in-house resolution. This need not have any cost to the patient, has the advantages of speed and informality, and is most likely to be effective when the claims manager has full authority to agree financial compensation up to a limit set by senior managers. It also has the flexibility to provide non-monetary redress when that is what the patient wants. In-house resolution does, however, carry the risk - whether real or perceived - of providing a solution which under-compensates the patient or fails to take his or her interests fully into account. I believe that the benefits outweigh the risks provided that claims managers are properly trained and act responsibly. They should recognise their obligation to put the patient's interests first, and should be able to identify cases which are too complex, or where the potential quantum is too high, for informal resolution. Above all, they should always advise patients as to the need for independent advice, and consider advancing the cost of this. Provided these conditions are met, I believe that in-house resolution may be the best means of settling relatively small and simple claims. 

52.    Mediation offers a further possibility for out of court resolution. In April 1995 the Department of Health set up pilot mediation schemes for medical negligence cases in two regions: Anglia and Oxford, and Northern and Yorkshire. Participation in the schemes is voluntary, and they are concentrating on cases where legal proceedings have already started. There will be an independent evaluation which is due to report in the autumn of 1997. The Department of Health has also considered the possibility of an arbitration scheme for medical negligence cases, but concluded after consultation that claimants would be unlikely to accept the binding nature of an arbitration award. 

53.    Work carried out by the ADR sub-group of the Medical Negligence Working Group suggests that it may be possible to mediate cases successfully before proceedings are started, provided the claim can be valued. Exchange of experts' reports and witness statements may in some cases be unnecessary; the basic requirements are for both sides to have a condition and prognosis report which they are happy to use, a reliable estimate of value, copies of the medical records and their own expert reports. 

54.    I regard this as a very promising development, and one which could result in a significant number of medical negligence claims being resolved without litigation. I understand that work on pre-litigation mediation is continuing, and I hope that in due course it will be possible for guidelines to be produced and incorporated in a pre-action protocol. As I have said elsewhere in this report, this approach will be more effective if legal aid is made available for pre-litigation resolution and ADR. 

55.    I have considered the suggestion that some form of ADR should be a compulsory precursor to litigation, at least in smaller medical negligence cases. Such a requirement would not, in any event, be realistic at present, given the limited availability of ADR, and as a matter of principle I think it is preferable to encourage rather than to compel its use, as I proposed in the interim report. If the development of in-house resolution and mediation continues, these are likely to prove attractive options for smaller cases on economic grounds. Their use can be encouraged by protocols, and failure to follow the protocol should be taken into account by the court in any subsequent proceedings. 

Do medical negligence cases need special treatment by the courts?
56.    Medical negligence cases in the High Court are at present treated as part of the general business of the Queen's Bench Division. I proposed in my interim report (chapter 12, paragraph 25) that the work of that Division should be divided between a general list (to be known as the General, Personal Injury and Damages List) and a number of special lists. Medical negligence work is significantly different from, and in many cases more complex than, ordinary personal injury cases, and effective case management (including trial management) requires a degree of familiarity with standard medical practices and procedures which is unlikely to be acquired by judges who only occasionally deal with medical negligence cases. I have therefore concluded that the special lists in the Queen's Bench Division should include a separate medical negligence list. I believe that arrangement will foster the appropriate degree of special experience and expertise among the judiciary which is needed for the efficient and effective disposal of these cases. 

57.    Outside London, I propose that medical negligence cases, at both High Court and county court level, should be handled at specially designated court centres where both the judiciary and staff will have the opportunity to build up experience and expertise in this work. I have received clear indications that litigants and their legal representatives would be prepared to travel a considerable distance to have access to specialist procedural and trial judges. The problems of distance will be overcome in time by the use of video conferencing and other technology, and there is already scope for using telephone conferencing facilities for straightforward procedural matters. 

58.    Depending on the volume of cases there should be regional lists, or perhaps a national list, to facilitate the flexible allocation of cases for trial and reduce delay. The precise solution to be adopted will depend on the volume of cases going through the courts, which will need to be ascertained as part of the process of implementing my proposals for case management generally. 

59.    The question of specialisation leads naturally to that of training. Medical negligence is a highly technical area where judges (unless they happen to belong to the minority who have medical as well as legal qualifications) will inevitably know a great deal less about the subject matter of the litigation than other participants, notably the defendant, the expert witnesses, and the lawyers who are becoming increasingly specialist in this area of litigation. If case management is to work effectively, it will be essential for the procedural judge to have some understanding of the substantive issues in the case. I believe that trial judges would also benefit from specialist training, although I have no doubt that it is possible for a trial judge to acquire enough background information on a particular case to make a reasoned decision on the issues. Indeed, it is one of the functions of the parties' representatives, and in particular of the expert witnesses, to ensure that he does so. However, it takes longer to conduct a case if the judge has to be 'educated' in this way. It is also difficult for the judge to have the authority needed to manage a case well if he is less experienced than the lawyers who are appearing before him. 

60.    There are ways in which it can be made easier for both the procedural judge and the trial judge to assimilate the essential knowledge for a particular case. For example, the parties' advisers can produce summaries of technical documents, core bundles of essential papers, or a glossary or synopsis of the relevant medical issues. Some judges, I know, would gladly accept this level of help, but do not see the need for any wider training in medical issues. 

61.    Again, while I can understand that position, I do not think it goes far enough. Under the new system of civil litigation which I have outlined in my interim report, both procedural judges and trial judges will play a much more active part than they do at present in the management of cases. They will be expected, for example, to narrow and define issues as the case progresses, and will have extended powers to exclude evidence. They will not be able to carry out this new role effectively if their grasp of the technical background to the case is solely dependent on briefing from the parties and their advisers; they will need to have sufficient confidence to form an independent judgment and overrule the parties when necessary. 

62.    For these reasons I believe that some form of training in medical issues is essential for judges who seek to become specialists in this area, to reinforce the expertise they will acquire through regular handling of these cases. I therefore recommend that the Judicial Studies Board should investigate, with the help of appropriate medical experts, the scope and content of training in medical issues for procedural and trial judges; and organise the necessary training. I have no doubt that the appropriate expert help can be provided by the various medical royal colleges and by AVMA, all of whom have told me in the course of the Inquiry of their willingness to assist, for example by giving advice or providing specialist lecturers. 

Expert evidence
63.    Medical negligence differs from other personal injury litigation in the parties' greater reliance on expert medical evidence for issues of causation and liability as well as quantum. Causation is more difficult to establish than in other personal injury cases. This is because the effects of the allegedly negligent treatment must be distinguished from those of the patient's underlying condition which gave rise to the need for treatment. Liability is often very difficult to establish. It must be determined by the principle stated in Bolam v Friern Hospital Management Committee [1957] 1 WLR 582: 

"[A doctor] is not guilty of negligence if he has acted in accordance with a practice accepted as proper by a responsible body of medical men skilled in that particular art . . . Putting it the other way round, a man is not negligent, if he acts in accordance with such a practice, merely because there is a body of opinion who would take a contrary view."

64.    This is not significantly different from the test used in any professional negligence litigation, but it causes greater difficulty for the courts than would a claim for negligence against, say, a lawyer or an accountant, because of the technical issues involved. The assessment of damages, although essentially a similar exercise in all personal injury cases, is often complicated in medical negligence, because the court must compare the claimant's actual condition and prognosis with the hypothetical condition and prognosis if the patient had received competent medical treatment. The court must only compensate for the injuries caused by negligent treatment, not for any underlying condition. 

65.    For the resolution of all three issues - causation, liability and quantum of damages - the parties and the courts are dependent on medical and other expert evidence. This is not only expensive, especially if experts from several specialities are used by each side, but may also be a source of delay because of the time taken by the experts to produce their reports. Generally speaking, expert witnesses in the medical field have less time to spare for legal work than experts in other fields. 

66.    All practitioners in this field know the peculiar difficulty of finding the information necessary to determine whether a potential claimant has a case. This is not simply a matter of establishing the facts, although that in itself is often difficult enough, but of finding an expert medical opinion to support the claim. 

67.    Traditionally, there has been an understandable reluctance on the part of doctors and other healthcare professionals to criticise their colleagues. Their reluctance was accentuated by the fact that the defence in the majority of medical negligence cases was conducted by the medical protection bodies, of which doctors themselves were members. This resulted in a shortage of medical experts who were willing to work on behalf of claimants, which in turn led to heavy demands on those who were prepared to do the work, and to a tendency for them to spend more time preparing medico-legal reports than providing treatment. The end result was that their standing in the profession was lowered, and other doctors were even more reluctant to be associated with claimants. 

68.    It would be difficult to exaggerate the effect on potential claimants of the problems they encounter in obtaining information, coupled with the knowledge that defendants have easy access to medical information and opinion. I am glad to say there have been some improvements since my own experience in practice, but many claimants still feel strongly that the system is weighted against them, and in particular that professional solidarity among doctors is a barrier to justice for ordinary people. Whether or not this feeling is always justified, I have no doubt that it is encouraged by the lack of openness between parties which still prevails in this area of litigation. 

69.    My general approach to expert evidence in the context of a case-managed system was set out in chapter 23 of the interim report. I recommended that the scope of expert evidence in a particular case should be under the control of the court; that a single expert (whether jointly instructed by the parties or appointed by the court) should be used wherever possible; and that, where this was not appropriate, the issues between opposing experts should be narrowed and outstanding areas of disagreement defined as early as possible. 

70.    In chapter 13 of this report I have given an account of the Inquiry's work on experts since the interim report, and explained how my general approach is to be put into effect through the new code of procedural rules. I revert to the subject in the present chapter in order to consider how the approach will work in the specific context of medical negligence litigation. 

71.    The vast majority of people consulted by the Medical Negligence Working Group, including many with whom I have discussed the matter personally, see no scope for the joint appointment of liability experts in medical negligence, except perhaps in the smallest and most straightforward cases. The most commonly cited reason for this is the special nature of the Bolam test (see paragraph 63 above), which requires the court to be apprised of the whole range of acceptable medical practice in a given speciality. 

72.    I accept that in some medical negligence cases the issues of causation and liability will be too complex to be decided on the basis of evidence from one medical expert in the relevant speciality or specialities. I do not, however, agree that it is an inevitable consequence of the Bolam test that each side must instruct its own experts on all issues in every case. In a straightforward case it may be perfectly possible, and appropriate, for a consultant to advise the court not only of his own practice in relation to the alleged negligence, but of the range of practices regarded as acceptable by his colleagues. Conversely, in an exceptionally complex case, or one where the treatment given was at the 'cutting edge' of medical science, it is by no means self-evident that two opposing experts will be able to represent the whole spectrum of professional opinion. 

73.    It is part of my approach to expert evidence in general, as set out in chapter 13 of this report, that parties must consider whether a particular case or issue could be dealt with by a jointly instructed expert. In medical negligence cases, I suggest this will apply in particular to: 

(a) quantum issues, such as future care costs; 

(b) medical issues which are uncontroversial (such as the precise nature of a tumour, for example); 

(c) condition and prognosis in straightforward claims; and 

(d) liability in claims under £10,000. 

74.    As I see it, one of the fundamental problems in medical negligence litigation is polarisation of experts: the situation is all too common where neither side knows until a very late stage in the case on what evidence the other is to rely. Joint instruction of an expert by both parties is clearly one way of overcoming the problem; but, as I have already discussed, that will not be appropriate in all cases. In cases where opposing experts are involved, it must be a prime objective to identify areas of agreement and disagreement between the experts as early as possible, and, if the case proceeds to trial, to ensure that the outstanding issues are clearly identified for the court. 

75.    The principle of mutual and simultaneous disclosure of expert evidence is well established in medical negligence litigation, and is strongly supported by a number of those who have contributed to this part of the Inquiry. Nevertheless, I believe it is worth reconsidering. Sequential rather than simultaneous disclosure of expert evidence could, at least in theory, reduce delay and cut down the amount of work needed on medical negligence claims. Defendants tend to support this, on the basis that the claimant's report would be disclosed first and might persuade some defendants to settle without going to the expense of obtaining their own reports. The opposing argument which has been put to me is that simultaneous disclosure is a more effective way of establishing the true facts of the case. On this view, sequential disclosure encourages the defendant's expert to focus on (and possibly attack) the points made by the claimant's expert, instead of carrying out a full and independent investigation. This, it is said, is in neither party's real interest, because a factually inaccurate view of the incident is unsafe and likely to be exposed at trial, sometimes at enormous expense. 

76.    For ordinary personal injury litigation, pre-action protocols are being developed on the basis that the claimant will instruct an expert who is approved by the defendant, and that the defendant will accept the claimant's report without instructing a separate expert. In principle, I see no reason why a similar approach could not be adopted in medical negligence, at least for the smaller and more straightforward cases. For the time being, I have to recognise that this would not be acceptable to claimants, but I strongly urge that it should be seriously considered by those concerned as part of the more co-operative approach which I am aiming to establish. 

77.    It emerged from the working group's consultation exercise that meetings between opposing experts were rarely used in medical negligence cases, but that there was a strong view that they might be a helpful way forward. I have dealt with the arguments for and against experts' meetings in chapter 13 of this report, where I concluded that in the majority of cases the benefits should outweigh any disadvantages in terms of cost and inconvenience. I mentioned the particular problem in medical negligence that private meetings between experts would not be acceptable to patients. To meet this, I proposed that experts' meetings should normally be held in private, but that when the court directs a meeting the parties may apply to the court for any special arrangements. 

Quantification of medical negligence claims
78.    One particular feature of medical negligence litigation (and, indeed, of personal injury claims in general) which has come to my attention in the course of the Inquiry is the enormous amount of time and money which is spent on quantification of the more substantial claims. There are a number of ways of tackling this, all of which will require a greater emphasis on co-operation and joint planning of quantum resolution. Particularly in larger cases, this is a matter that should be dealt with, either by the parties themselves or with the help of the procedural judge, as part of the case management process. 

79.    First, to avoid waste of resources, it is important to ensure that detailed quantification work is done at the most appropriate stage of the case. Defendants want claimants to value cases at an early stage, because it encourages early settlement or at least enables the defendant to estimate his liability. But in complex cases where prognosis and needs are unclear, this is too expensive and leads to repetition. Early quantification can also be wasteful of resources when there is a real dispute on liability; in such cases, consideration should be given to deferring quantum evidence until the issue of liability has been dealt with. 

80.    Working out the detailed cost of a care regime for a severely injured patient requires contributions from experts in a number of different fields, including, for example, architects, employment consultants, nurses, physiotherapists, and accountants. Wider use of single experts in each speciality will go some way to reducing the cost of the exercise, but without a more radical approach this is likely to produce only limited savings. Standard tables should be drawn up and, wherever possible, used to reduce the need for separate calculation in individual cases. 

Case management in the multi-track
81.    Chapter 5 of this report explains how my proposals for case management on the multi-track will be embodied in the new rules. My overall approach is that uniform rules should apply, so far as possible, to all types of cases, with special provisions kept to a minimum. The general rules will be sufficiently flexible to accommodate appropriate variations of practice and procedure for particular categories of cases, such as medical negligence, or for individual cases. For example, the standard time allowed for filing of a defence will be 28 days, which is unlikely to be sufficient in any but the most straightforward medical negligence cases. The rule will permit parties to agree an extension up to three months, and to apply to the court for any further extensions. 

82.    As experience is gained of the new system, I would expect the rules to be supplemented by judicial practice directions, and published practice guides, which will indicate how the rules are to be applied to different classes of cases. Ideally, the production of the various guides should be supervised by the Civil Justice Council whose establishment I recommended in the interim report. In the particular instance of medical negligence, the work could be started at an early date by the new 'umbrella' organisation, building on the detailed work on case management and procedure which has already been done by the working group. 

How to deal with smaller cases
83.    I have already pointed out that the problem of disproportionate cost is particularly acute in smaller medical negligence cases. This creates a drain on the legal aid fund, as well as on the resources of the NHS. It also denies access to justice for potential claimants who are not eligible for legal aid, and for whom litigation would be uneconomic. 

84.    In the interim report I proposed a new 'fast track' procedure, which would enable most straightforward cases up to about £10,000 to be litigated simply, quickly and at a proportionate cost. A more detailed procedure is set out in chapter 35 of this report. 

85.    I accept that the standard fast track will not be suitable for the vast majority of smaller medical negligence cases. Preliminary investigations can be just as lengthy and expensive whatever the value of the claim, and expert evidence on liability may be just as strongly contested. These are the main factors which would make it impossible to impose the normal fast track timetable and costs limit in small medical negligence cases. 

86.    I have considered in chapter 2 of this report the arguments put forward by APIL and others that proportionality of costs to compensation would be a denial of access to justice because parties must be allowed to argue their cases fully, regardless of cost. This view has been expressed particularly forcibly by some contributors to the Inquiry in respect of medical negligence. I agree that the special features of medical negligence claims, which I have already identified, make them more expensive to litigate than ordinary personal injury cases of equivalent value, and that this must be reflected in the level of recoverable costs. Even on the standard fast track, as I have explained in chapter 4, I accept that there will need to be different levels of costs for the straightforward and the more complex cases. In other words, strict proportionality, in the sense of a fixed percentage to apply to all cases of the same value, is not a realistic proposition. 

87.    This does not mean, however, that we should abandon all attempt to achieve a more proportionate use of resources in medical negligence, or in any other areas of litigation. On the contrary, I believe that the disproportionate use of resources in this area is unsustainable. Excessive cost and delay deny access to justice and divert scarce human and financial resources in the NHS away from its primary objective of providing health care. 

88.    In February 1996 Nottingham Law School organised a one-day conference for the Inquiry on the scope for a fast track for medical negligence cases. It was set up as a hypothetical case study, moderated by Lord Justice Otton and assembled in sections for claimant lawyers, defendant lawyers, managers, doctors and neutrals. There was an interactive voting system which enabled conference delegates to give their views on a range of questions at various stages of the proceedings. One of the most significant findings, in my view, was that the majority of people thought the present cost of litigating small medical negligence claims was too high. 

89.    With the help of the working group, and of other contributors to the Inquiry, I have explored various options for dealing with smaller medical negligence claims in a more proportionate way. The three main options to emerge from this work, which were examined at Nottingham Law School's conference by reference to two hypothetical case studies, are: 

(a) a 'modified fast track', with 

(i) a simplified procedure focusing on joint instruction of a single jointly chosen expert; 

(ii) only one lawyer for each side attending the trial; 

(iii) an overall costs cap of £3,500 applying to all cases on the fast track;

(b) a 'best practice' approach which: 

(i) is based on existing procedure but assumes a more efficient approach by litigators and the courts; 

(ii) does not attempt an arbitrary pre-set costs limit, but suggests a budget related to defined stages of litigation which would amount to a total of around £4,000 on each side; and

(c) the 'streamlined track' which I have proposed in chapter 5 of this report for cases at the lower end of the multi-track, and which would include: 

(i) a tailor-made procedure and pre-set budget for each case; 

(ii) a target maximum timescale of 18 months; 

(iii) a requirement for joint instruction of a single expert after the case management conference, to act as adviser to the court and neutral evaluator of the evidence put forward by the parties' experts.

90.    Any of these options would achieve the objective of enabling smaller medical negligence cases to be litigated on a modest budget known in advance. I believe it would be inappropriate at this stage to prescribe a single, mandatory system, and that the Court Service should facilitate pilot studies enabling each of the possible approaches to be tested at selected courts. 

91.    I have already mentioned that alternatives to litigation may provide the best solution for smaller medical negligence cases. There is a view, held, among others, by the Law Society, that it is better to channel smaller medical negligence claims out of the court system than to make it easier for them to be litigated. The Society has accordingly proposed that claims up to £10,000 should be dealt with under a modified version of the new NHS complaints procedure, as a compulsory precursor to litigation. I have some sympathy with the idea of a combined procedure for complaints and claims, particularly for cases where the monetary value is below £5,000. It would not, however, be realistic to recommend it at present, given that the new NHS procedures are expressly designed to deal with complaints separately from claims for compensation. In any event, I have reservations about making such a system compulsory, especially since the length of the proposed procedure (up to 18 months) would cause serious delay in cases which could not be resolved without subsequent litigation. I hope, however, that the scope for including smaller medical negligence claims will be reconsidered in the context of any future changes to the NHS complaints system. 

The future
92.    If my recommendations for reform in this area of litigation are successfully implemented, the overall result should be that more patients who have suffered negligent medical treatment obtain the redress they are seeking (whether financial or otherwise) within a shorter timescale and at a significantly reduced cost. That does not necessarily imply a large growth in the volume of litigation, provided that informal negotiation and alternative dispute resolution mechanisms are used in the ways I have suggested. The system should be fairer and more open than it is at present, and I believe that the benefits of this will be felt by doctors, other healthcare professionals and health service administrators as well as by patients. 

93.    Some contributors to the Inquiry have suggested that more radical change is needed, such as a modification of the test of negligence which is currently applied by the courts or replacement of tort-based litigation with a system of no-fault compensation for some or all medical negligence claims. These matters are not within the remit of my Inquiry; consideration of them is a matter for others if they think it is appropriate. 

Recommendations
My recommendations are as follows. 

(1) The training of health professionals should include an introduction to the legal context of medical work, including an indication of what is involved in a claim for negligence. 

(2) The General Medical Council and other regulatory bodies should consider whether a rule of professional conduct is needed to clarify the responsibility of healthcare professionals to their patients when they discover an act or omission in which they may have been negligent in their care and treatment. 

(3) The NHS should consider tackling the problem of tracing former hospital staff, by improving hospital record systems or making more use of existing information. 

(4) A pre-litigation protocol for medical negligence cases should be developed. As part of the protocol, claimants should be required to notify defendants of a firm intention to sue in a letter before action. The letter should include the fullest available information about the basis of the intended claim, and should wherever possible give at least three months' notice that a statement of case is to be served. If liability is disputed, defendants should be required to provide a reasoned answer. 

(5) The use of alternative dispute resolution mechanisms should be encouraged in medical negligence, especially for smaller claims. Solicitors acting for patients should not automatically advise litigation but should inform their clients of all the available options, including the Health Service Ombudsman, and consider the possibility of alternative dispute resolution at all stages of the case. 

(6) The specialist lists in the Queen's Bench Division of the High Court should include a separate medical negligence list. 

(7) Outside London, medical negligence cases at both High Court and county court level should be handled at specially designated court centres. 

(8) There should be regional lists, or a single national list, to facilitate the flexible allocation of cases for trial and reduce delay. 

(9) The Judicial Studies Board should investigate, with appropriate medical experts, the scope and content of training in medical issues for procedural and trial judges, and organise the necessary training. 

(10) Standard tables should be used wherever possible to reduce the cost of quantifying complex medical negligence (and other personal injury) claims. 

(11) There should be a practice guide to indicate how the new rules on case management and procedure will apply in detail to medical negligence litigation. The guide should be developed by the new 'umbrella' organisation for medical negligence or under the aegis of the Civil Justice Council. 

(12) The Court Service should facilitate a pilot study of the various options for dealing with medical negligence claims below £10,000, to establish which is the most effective procedure for enabling these cases to be litigated on a modest budget. 

Chapter 16    Housing 

Introduction
1.    I decided to include a special study of housing litigation in my Access to Justice Inquiry because of the fundamental importance of this area of the law to those involved. The two main categories of housing cases I have looked at are: possession (including actions for possession on the grounds of harassment or nuisance) and disrepair. These cases often raise very difficult problems, involving the rights and obligations of individuals and sometimes the constitutional functions of public bodies. I am aware that procedural reform can have only a limited impact on these problems, but it is nevertheless important that the civil justice system is organised to deal with the problems as effectively as possible when they come before the courts. 

2.    I set out my general approach to housing litigation in the interim report. The main points were that: 

(a) there was a need for proper advice and representation for those who were less able to pursue or defend proceedings on their own in areas such as disrepair; 

(b) reform of the substantive law on housing could do more than anything to reduce cost and delay; 

(c) information technology could help in extending the availability of guidance, for example through the use of legal information systems to support non-specialist advisers; 

(d) given the complexity of the present law, the court should be prepared either to transfer all defended non-possession cases involving an unrepresented litigant to the small claims jurisdiction, or to the new fast track on grounds of complexity or the litigant's inability to manage unaided; and 

(e) it would be helpful to establish a cadre of district judges with specialist expertise in housing law. 

3.    In the second stage of the Inquiry I have considered the need for specific reforms in greater detail, bearing in mind especially the following factors: 

(a) the cost of housing litigation to individuals as well as to public funds; 

(b) the need to take account of the interests of all those involved, including both public and private sector landlords and tenants and mortgage lenders and borrowers; 

(c) the need to provide access to justice for tenants who are not eligible for legal aid as well as those who are. 

4.    After the publication of the interim report I had discussions with the Housing Law Practitioners' Association, whose members act for tenants in housing litigation, and with the various associations representing public sector landlords: the Association of District Councils, the Association of London Government, the Association of Metropolitan Authorities and the National Federation of Housing Associations. I set up a working group, comprising representatives of these bodies and two district judges with wide experience of housing litigation. I am very grateful to all of them for the time they have devoted to the Inquiry and for their help in producing recommendations. Their names appear in Annex 1. 

5.    On 26 February 1996 I held a seminar on housing issues at Manchester Crown Court, at which private as well as public sector landlords and tenants were represented, and the Local Government and Housing Association Tenants' Ombudsmen were among the speakers. The main topics discussed on that occasion were disrepair, possession cases and alternative means of resolving housing disputes outside the courts. These were among the issues canvassed in a consultation paper which I issued in January, and to which I have received around 50 replies. Respondents included the Bar Council, the Law Society, and the Law Centres Federation as well as solicitors' firms and individuals. I have also met a group of local authority tenants to hear at first hand about the problems caused by anti-social behaviour on council estates, and I have myself visited an estate in London to see the problems caused by disrepair. I should like to thank everyone who has participated in this consultation process, either by attending meetings or by sending in written submissions to the Inquiry. 

6.    Some contributors to the Inquiry have suggested that housing cases would be dealt with more effectively and expeditiously by a separate Housing Court. I do not favour that approach because it would not encourage the flexible use of judicial and other resources within the civil justice system as a whole. I believe that the necessary improvements can be achieved by encouraging a much higher degree of specialisation among judges, and providing more training to ensure that they are aware of the special problems in this area. 

7.    Although substantive law reform is not within my remit, I remain concerned that reform of court procedures can have only a limited impact in an area where the main source of difficulty is the complexity of the substantive law itself. I referred to this in my interim report, and it is a point which has been made again and again by respondents to my consultation process. Questions such as whether a person is a licensee, a tenant, or a sub-tenant raise issues of law which in some cases have had to be decided by the Court of Appeal or the House of Lords. A tenant whose home is in a state of disrepair may have a claim against his or her landlord in contract or in tort, under the Landlord and Tenant Act 1985, the Defective Premises Act 1972, or the Environmental Protection Act 1990. It is difficult, if not impossible, for tenants to decide these questions without advice. The complexity of housing law makes it a particularly difficult area for advice workers who are not legally qualified. When lawyers do become involved, the complexity of the issues increases the amount of time they have to spend on a case, and, consequently, the level of fees they have to charge. 

8.    While I accept that some degree of complexity inevitably arises from the need to balance the rights of tenant and landlord, I recommend that the Department of the Environment should look at this as a matter of urgency. The Law Commission should be invited to carry out a review of housing law with a view to consolidating the various statutory and other provisions in a clear and straightforward form. 

Small claims
9.    Following the recommendations in my interim report, the financial limit of the small claims jurisdiction was increased to £3,000 with effect from 8 January 1996. Special provision has been made for limited costs to be recoverable in cases involving applications for injunctions and orders for specific performance, in the light of the Court of Appeal's ruling in Joyce v Liverpool City Council [1995] 3 All ER 110 CA that such applications could be dealt with under the small claims jurisdiction. The amount recoverable for an expert's fee has been increased to £200. A further rule change has made it possible for district judges to transfer cases out of the small claims jurisdiction on grounds of 'complexity' rather than 'exceptional complexity'. 

10.    All these changes will have an effect on some types of housing cases. Although it is clearly too soon to assess the impact of the new system, I invited comments in my consultation paper on: 

(a) the types of housing cases (if any) in which the reforms to the small claims jurisdiction were likely to be of particular benefit; 

(b) whether any further steps could be taken to help litigants dealing with housing cases as small claims; 

(c) whether any types of housing cases were inherently unsuitable to be dealt with as small claims; and 

(d) how the 'complexity' criterion for transfer out of the small claims jurisdiction should operate in relation to housing cases. 

11.    I have been made aware that there is a strong body of opinion, mainly among lawyers who regularly represent tenants, that almost all housing cases are inherently too complex to be handled satisfactorily by unrepresented litigants, even under the simplified small claims procedure. The Law Society and the Housing Law Practitioners' Association take this view, suggesting that only the most straightforward disrepair cases, where there is no need for expert evidence and where the tenant is able to represent himself, should be treated as small claims. Other respondents have suggested specific types of cases which should be excluded from small claims: the main categories are claims for non-monetary remedies such as injunctions; disrepair actions; and claims involving violence, intimidation or harassment. 

12.    There is some measure of agreement, however, that the extended jurisdiction could be of benefit to tenants who are not eligible for legal aid, especially in cases such as disrepair, and to private tenants with minor contractual claims. 

13.    The Legal Aid Practitioners' Group suggests that the criteria for transfer out of the small claims jurisdiction on grounds of complexity should include multiplicity of experts, heavy documentation, and a dispute with a complex history. I agree with this, and with the response of the Chancery Bar Association that any dispute of law "should potentially be considered complex". 

14.    I do not consider it appropriate at this stage to recommend any restrictions on the scope of the small claims jurisdiction in relation to housing cases. As the Court of Appeal said in Joyce v Liverpool City Council, ". . . for the great mass of small and relatively simple claims the arbitration procedure must be the norm. Section 11 claims cannot form any general exception." The relaxation of the criteria for transferring a case out of the small claims jurisdiction should provide tenants with the protection they need. 

15.    I have always had in mind the needs of those who are denied access to justice under the present system because they are not eligible for legal aid but cannot afford the cost of private litigation. I do, however, consider it essential that the number and types of housing cases dealt with as small claims, the outcomes of these cases and the operation of the criteria for transfer from small claims to the fast track should be monitored. I am pleased to hear that the Lord Chancellor's Department intends to monitor the effect of the increased small claims limit, and I understand that the Law Society is also considering some research specifically on housing cases which are dealt with as small claims. 

Possession cases: general
16.    Actions for the possession of land do not fit in to the three-track framework for case management proposed in my interim report. They are already dealt with under a relatively simple procedure, and I do not propose any radical changes to that. There are, however, a number of ways in which the existing procedure could be improved. 

17.    At present there are several different High Court and county court procedures for possession of land, including summary proceedings for the eviction of squatters under RSC Order 113 and CCR Order 24. The general principle of the new code of procedural rules will be to aim for uniformity and simplicity. Accordingly, in my consultation paper I asked whether the new code should provide a single possession procedure, with all cases starting in the county court of the district in which the property is situated. 

18.    There is general agreement that all claims for repossession of domestic property, including actions for the eviction of squatters, should start in the local county court. It should be possible for cases to be listed before a High Court judge, if there are exceptional circumstances which make this necessary. I accept that a single, standard procedure for all possession cases will not be feasible, but special provisions should be restricted to cases such as the eviction of squatters. 

19.    There are, I believe, four principles which are common to all residential possession cases, and on which an appropriate procedure should be based. They are that: 

(a) possession should be granted only to a claimant who can prove his right to possession; 

(b) the claimant must prove that any statutory conditions have been met; 

(c) there should always be a judicial determination of the proceedings; and 

(d) all proceedings should be determined at an oral hearing or on a specified date. 

Rent arrears
20.    It is generally agreed that the present procedure for possession of tenanted property on grounds of arrears is unsatisfactory. One criticism is that fixed date hearings, which are rarely more than a formality because the majority of defendants do not attend, are wasteful of court time and legal costs. A more fundamental point is that the procedure does not reflect claimants' needs, because in most cases (especially those involving social landlords) the claimants primarily seek repayment of arrears rather than possession of the property. Under the present system, however, landlords' options are limited, and it is often said that the threat of possession is the only effective weapon against tenants' reluctance to pay. 

21.    Judges, recognising that possession may not really be in the interests of either party, often seek to give the tenant a last chance to pay by granting a suspended possession order. This raises the question whether the virtually automatic making of suspended orders in many courts recognises the statutory requirement for the court, in cases involving secure tenancies, to be satisfied that it is reasonable to make the order. Even when it is reasonable, the use of suspended possession orders in these circumstances can cause serious difficulties. If an order is breached, the unintended effect will usually be the loss of the secured or assured tenancy. This arises from the Court of Appeal's decision in Thompson v Elmbridge Borough Council (1987) 19 HLR 526 CA, where the court held that a secure tenancy determines as soon as there is a breach of the terms of a suspended order. 

22.    Another way of postponing a final possession order is for the court to make an order requiring the repayment of arrears and costs by instalments, in addition to the current rent, while the possession claim itself is adjourned. This 'adjournment on terms' approach avoids the problems associated with suspended possession orders, but still has the disadvantage that a hearing is required before an order for repayment can be made. 

23.    In the issues paper I suggested a new, two-stage procedure for rent possession actions, building on the 'adjournment on terms' approach. The first stage would be a paper procedure leading to a court order for the repayment of arrears. Failure to comply with its terms would lead to a second stage involving a hearing, which could then result in an order for possession. This would avoid the cost and inconvenience of a court hearing in every case, while at the same time carrying a greater threat of repossession if the attempt to recover arrears failed. It would, I believe, be more effective than the county court rent action, which was abolished in November 1993 because it was little used. The weakness of the rent action as a mechanism for the recovery of arrears was the lack of a direct link with the stronger threat of possession. 

24.    Most respondents to my consultation paper have welcomed the idea of a two-stage procedure in principle, but some have expressed reservations about the way in which it would work in practice. Landlords are understandably anxious to avoid delay, and are concerned that the proposed two stages might extend to three if breach of a court order for repayment of arrears was not followed by effective action to recover possession. Others, including the Law Society, have pointed out that the rules for the first stage must require the landlord to provide full details of the rent due and paid since arrears began to accrue, together with details of housing benefit claims paid. There must also be an opportunity for the occupier to make an offer to pay the arrears and for the landlord to investigate whether the offer is satisfactory and feasible. Otherwise, assuming that defendants will not always reply on paper, there will be a problem as to what order the court should make. 

25.    I believe it is possible to devise a two-stage procedure that would overcome these problems. The details will of course need careful consideration, but the outline proposed by the working group, as described below, should be a helpful starting point. 

(a) The landlord starts the case by a claim, supported by a declaration of truth. The claim should be accessible to the tenant and should include or have attached the following information: 

(i) a copy of the rent account, showing when it first fell into arrears; 

(ii) a copy of the tenancy agreement; 

(iii) the notice of intention to bring the proceedings; 

(iv) a statement whether, to the landlord's knowledge, the tenant is in receipt of housing benefit, and if so, how much; 

(v) a suggested instalment figure to be paid off the rent arrears; and 

(vi) all other information required on the claim form.

(b) With the documents, the tenant will be sent a form to complete. He/she will be asked if he/she agrees with the level of arrears and the suggested instalment figure for repayment. The form will include a warning that if the tenant does not respond within a specified number of days, then an order will be made on the basis of the landlord's figure. There will be a space for tenants to give details of their financial circumstances, even if the tenant is in agreement with the arrears figure and the suggested instalment figure. The tenant will be encouraged to complete this section, even though the landlord will have given details of the tenant's circumstances on the claim form so far as these are known to him. The form will also encourage the tenant to obtain advice from an advice agency such as a CAB. 

(c) The district judge then checks all the documentation, and makes an order (either for what the landlord has suggested or what he/she thinks fit) without there being a hearing. 

(d) On the tenant's initial reply form there should also be space for the tenant to indicate if there is a defence to the claim for arrears, or a counterclaim, eg, for disrepair, and brief details. If the district judge considers there is a prima facie defence or counterclaim, then a preliminary hearing will be fixed. 

(e) The order will be sent to both parties. It will include a warning to the tenant that if he/she breaches the order, then his/her home is at risk and the claim can be restored. Failure to comply with an order will increase the risk of a possession order being made. The order will also tell the tenant that if his/her financial or other circumstances change so that he/she would like the order changed then he/she must tick a box on an enclosed form and send it back to the court. The order could be varied without a hearing, if sufficient information had been provided. 

(f) If the tenant breaches the terms of the order, the landlord applies for a hearing. 

(g) The notice of the hearing to the tenant would make clear that it would be in a private room. 

26.    The success of the new system will depend, in the first instance, on the effectiveness of the paper procedure for recovery of arrears. The arrears order will need to include a strong warning to the tenant about the increased possibility of possession if the order is breached. 

27.    Secondly, there needs to be a concerted effort to encourage the attendance of defendants at court. In cases where breach of an order does lead to a hearing for possession, the importance of defendants' attending must be acknowledged by all concerned. Claimants, as well as the courts, must play a part in urging defendants to attend. 

28.    Whether or not the tenant is present, reasonableness under Section 85 Housing Act 1985, must be fully considered by the judge before a possession order is made. Suspended possession orders would still be used, albeit more rarely. If the proposed procedure has been followed, many of the matters likely to be taken into account in considering reasonableness will already have been identified, and evidence on them may already have been given, at the earlier stages. A suspended possession order would therefore carry a far more serious threat of repossession if breached than at present (and this should be made clear to the tenant). Therefore, applications to set aside warrants would be more difficult and less likely to be successful, unless there had been a change in circumstances since the suspended possession order was made. 

29.    I do not think it would be appropriate for a two-stage procedure to be compulsory in all cases, although landlords should be encouraged to use it. A landlord would be entitled to ask for a full hearing of his possession claim immediately, but he would have to satisfy the court at the hearing that it was reasonable to have done so, and might be subject to a costs sanction if the court did not agree. The procedure has been developed mainly with social landlords in mind, and it has been suggested that it will be less attractive to private landlords because they are more likely to want immediate possession. There is, however, no reason why private landlords should not use the two-stage process in cases where they are more concerned to recover rent arrears than to repossess the property. 

Mortgage arrears
30.    It would be difficult to apply the proposed two-stage procedure to mortgage possession proceedings, because of the lender's right to possession where he can prove arrears and the limited discretion of the court to delay possession under the terms of the Administration of Justice Acts. The hearing can, in any event, serve a more useful purpose in mortgage than in rent cases, and I would not wish to recommend any radical changes to the existing procedure. However, the points I have made about access to advice, and the importance of defendants' attendance at court, apply equally in mortgage as in rent cases. 

The accelerated possession procedure
31.    My issues paper invited comments on the working of the accelerated, papers-only possession procedure which was introduced in November 1993. This applies only to assured shorthold tenancies under the Housing Act 1988, and to certain other types of assured tenancy where there is no security of tenure beyond a fixed date or where the landlord has a mandatory ground for possession under the Act. 

32.    Some respondents, including the Law Society and a number of practitioners' groups, have indicated that the procedure is not successful because the statutory requirements and the forms are too complicated. Consequently, landlords often do not fill in the forms correctly, and this results in the need for a hearing in any event. 

33.    The point has also been made that, in fairness to defendants, in cases where there is no hearing there should at least be a nominal date for the court's consideration of the case, so that the parties know when to expect a decision. 

34.    I understand that the Department of the Environment, in consultation with the Court Service, has commissioned research by the London Research Centre into the effectiveness of the accelerated possession procedure in reducing the time and cost involved in possession proceedings. The researchers are due to report in September 1996. A further stage in the research will then be considered, which would look at the feasibility of widening the scope of the procedure to cover grounds for possession which are currently excluded. I recommend that the need for reform of the procedure should be considered in the light of the responses to my consultation paper, and of the results of the DoE's research. 

Chambers or open court?
35.    Elsewhere in this report, in the context of case management, I have discussed the possibility of a conflict between the principle of open justice and the need for privacy when matters of a personal or commercially sensitive nature are being discussed. Similar issues arise in relation to possession proceedings, where there is currently a distinction between mortgage cases, which are heard in chambers, and rent cases, which are heard in open court. 

36.    Those who have responded to my consultation paper are virtually unanimous in the view that the current distinction between rent and mortgage actions is indefensible, and that all hearings involving discussion of a party's financial affairs should be held in private. There are, however, arguments for not excluding the public altogether. A rigidly enforced rule would exclude advice workers and others, including potential litigants, with a legitimate reason for wanting to observe a hearing. There is also the point that private hearings do not encourage consistency of judicial decision making. Finally, there may be a public interest in a judge's comments on, for example, the general practice of a particular mortgage lender or public sector landlord. 

37.    On balance, I believe the best approach is for all possession proceedings to take place in the informal surroundings of chambers. There should be no overall ban on public attendance, but either party should be able to apply for members of the public to be excluded. 

Anti-social behaviour
38.    It has been brought to my attention in the course of the Inquiry that serious problems arise in cases where possession is sought on grounds of harassment or nuisance amounting to serious anti-social or criminal behaviour. I have heard, both from local authority officers and direct from tenants, of the serious harassment undergone by residents who complain about the behaviour of an anti-social minority. Harassment can take the form of verbal abuse, threats of violence, drug dealing and even actual physical violence. Tenants who regard themselves as innocent victims are sometimes forced to move, and this exacerbates the problems because an estate can quickly become a ghetto. 

39.    There are two main criticisms of the way in which actions for possession on the grounds of serious harassment or nuisance are currently dealt with by the court system. The first is that cases take far too long, sometimes even years, to reach a final hearing. The second problem is that witnesses may be reluctant to give evidence of harassment or nuisance through fear of intimidation. 

40.    I am particularly disturbed by reports that the courts do not recognise the special significance of these cases, and consequently fail to treat them with the appropriate degree of urgency. There is no reason in principle why this could not be dealt with locally by administrative arrangements, but in the light of the apparent inconsistencies it is clear that some more authoritative central guidance is needed. In my view, this problem also underlines the need for a degree of specialisation by judges with training and experience in housing cases. I recommend that specialist housing judges should regard it as part of their duty to visit local council estates and hold structured discussions with tenants' representatives to give them a better understanding of the problems faced by litigants in this area. I am grateful to the local authority associations who have offered their help in arranging such visits and discussions. 

41.    In the context of the current campaign by the Local Authority Working Group on Anti-Social Behaviour, a number of measures are already being taken to combat anti-social behaviour by tenants. The Housing Bill, which is currently before Parliament, gives social landlords, and private landlords of properties occupied by secure and assured tenants, a new right to start possession proceedings as soon as a notice for possession has been issued, where there is nuisance or annoyance to neighbours. It extends the ground of nuisance or annoyance to include behaviour likely to cause nuisance; this ground applies to behaviour in the locality of the tenant's property, and includes behaviour by visitors to the property. The extended ground will make it possible for landlords to rely on 'professional' witnesses such as council officials or police officers to prove conduct which is 'likely' to cause nuisance. Residents who have been victims of such conduct may not need to be involved to the same extent. 

42.    Conviction for an arrestable offence in the locality of the tenant's property will now also form grounds for eviction. In addition, the Bill provides a power of arrest for breach of injunctions against anti-social behaviour by tenants of social landlords and others, where violence has occurred or is threatened. 

43.    In addition to these new measures, the government has recently issued guidance for local authorities on how to get the best out of the court system in cases involving nuisance neighbours. The points covered include: 

(a) applying for injunctions for the protection of people or property before or during possession proceedings; 

(b) requesting an expedited hearing, or a shortened timetable between issue and hearing; 

(c) applying for non-molestation orders for witnesses or non-disclosure of their addresses; and 

(d) providing information on court procedures to witnesses, and arranging for them to use a separate waiting area in court from the defendants. 

44.    I am hopeful that the new powers in the Housing Bill, coupled with the guidance on court procedures, will provide considerable assistance to public sector landlords in their efforts to combat this problem. In my consultation paper I asked whether there were, in addition, any other procedural steps that could be taken, to address in particular the specific problems of delay and witness intimidation. 

45.    Respondents who addressed the point did not always think it necessary to introduce a special new procedure for these cases; many thought the essential point was to ensure an appropriate degree of expedition. In particular, it was hoped that the introduction of a two-stage procedure for recovery of arrears would in itself create a new order of priority, enabling cases where possession is genuinely sought to be handled faster. 

46.    I have concluded that some modifications to the standard possession procedure are appropriate, including an element of case management, for claims by local authorities, housing action trusts, charitable housing trusts or registered social landlords within the meaning of the current Housing Bill, where it is alleged that: 

(a) a tenant, or a person for whom the tenant is responsible under the terms of his tenancy agreement, has assaulted another resident or a member of the landlord's staff; or 

(b) a tenant or a person for whom the tenant is responsible under the terms of his tenancy agreement has threatened to assault such a person; or 

(c) there are reasonable grounds for fearing such an assault; or 

(d) a tenant or a person for whom the tenant is responsible under the terms of his tenancy agreement has caused serious damage or threatened to cause serious damage to another resident's home or property. 

47.    The claim in such a case should be accompanied by: 

(a) An affidavit of a housing officer or person in a similar capacity, proving the facts within his/her own knowledge and exhibiting statements which have been signed by witnesses in accordance with the rules. If the housing officer has reasonable grounds for fearing a repetition of the violence, threats or damage, or that witnesses may be intimidated, the names, addresses and signatures of the witnesses may be omitted. The housing officer must state the grounds for his/her fear. 

(b) A copy of the tenancy agreement. 

(c) A statement of rent, current arrears and entitlement to housing benefit. 

(d) A copy notice seeking possession. 

(e) (If sought) a claim for an ex parte injunction restraining continuance of the nuisance, interference with witnesses or potential witnesses, and any other breach of the tenancy agreement, until 7 days after the pre-trial review. 

48.    An application for an injunction should be heard forthwith by a judge, who should take into account the effect of failure to grant an injunction on neighbours, potential witnesses and staff of the claimant landlord. The claim for possession, claim for an injunction, and injunction should be served personally by the landlord. The court should fix a pre-trial review not less than 10 days and not more than 15 days from the issue of proceedings. 

49.    At the pre-trial review, if the defendant does not attend, and the court is satisfied as to the ground for possession and as to reasonableness, possession may be ordered on production of signed statements. Alternatively, the court may give directions for: 

(a) defence; 

(b) disclosure of signed witness statements; 

(c) (in exceptional circumstances) continued anonymity until the trial; 

(d) protection of witnesses, for example by the use of screens or video evidence; 

(e) trial and expedition of the trial; and/or 

(f) continuation of the injunction. 

50.    The target date for the trial should be within 10-13 weeks of issue of proceedings. I consider this a realistic maximum, given the need for both sides to prepare their case. As one of the tenants at the Manchester meeting pointed out, a 'fast track' system is open to abuse, and rights must not be removed. Provided that is borne in mind, however, there is no reason why the overall timetable could not be even shorter in cases of particular urgency. 

51.    I see very serious difficulty in guaranteeing the anonymity of witnesses beyond the pre-trial review, as has been suggested by local authorities and tenants' associations. They would like vulnerable witnesses to be interviewed in private by a neutral third party (perhaps a district judge or solicitor acting for the court, or a police officer or housing officer) who could give evidence on behalf of the anonymous witness. New rules on hearsay, under the Civil Evidence Act 1995, will make this approach easier, but it must be doubtful how much weight could be given to such evidence. In particular, it would be essential to ensure that the defendant had a proper opportunity to be heard, and to challenge evidence against him or her. In any event, the 'anonymous' witness would probably still be readily identifiable in the majority of cases. 

52.    There are a number of practical steps which can be taken to reassure and protect vulnerable witnesses when they attend court, such as the use of screens or video evidence, and the provision of separate waiting areas. In some cases it might also be appropriate for witnesses to be cross-examined by the defendant's legal representative in the absence of the defendant. In addition to this, I believe that prospective witnesses may be more ready to come forward if they have the assurance that an expedited procedure will produce a swift conclusion to the case. 

Disrepair
53.    Landlords and tenants have a common interest in maintaining housing stock in good condition. Local authority landlords have a duty to maintain their property in good repair and eradicate poor housing, and tenants have a right of access to the courts to enforce their landlords' obligations to carry out repairs. Where there is a written tenancy agreement, this may set out the mutual rights and obligations of landlords and tenants. All those who have contributed to this part of my Inquiry, both landlords and tenants, would agree in principle that court action should be treated as a last resort. 

54.    Sadly, the reality is that problems and disputes over disrepair do arise all too frequently, and landlords and tenants view the situation from very different perspectives. Tenants who have recourse to litigation, and their representatives, say that this is sometimes the only effective way of getting repairs carried out, and to obtain appropriate compensation. Landlords point to overstretched resources as the underlying reason for any failure to carry out their obligations. They say that tenants who resort to litigation are effectively jumping the queue, which results in an unfair distribution of limited resources among the body of tenants as a whole. They claim that court orders often oblige them to carry out repairs which they do not regard as urgent or necessary, because surveyors who inspect and report on premises on behalf of tenants often find additional items of disrepair which the tenant did not previously know about. 

55.    The use of legal aid in disrepair actions is another point of contention. Landlords suggest that solicitors drum up business by leafleting estates, and that tenants who are eligible for legal aid gain an unfair advantage over others who cannot afford to litigate privately. From my perspective, the main cause for concern is the expenditure on both sides of public funds which could be put to better use. Local authorities understandably dislike paying legal costs from their housing budgets, which in turn limits the amount available to be spent on repairs. As an example, I am told that one major local authority, deplorably, has to spend 20 per cent of its response repairs and maintenance budget on litigation. The remedy against 'drumming up business' is in part in the landlords' hands. If they had clear and understandable programmes, tenants would not turn so readily to lawyers for help. 

56.    It would be naive to suggest that reform of court procedures could have more than a very limited impact on problems of this kind on the scale that exists around the country. I do not, in any event, want to encourage unnecessary litigation, in this area or any other. Where court action is unavoidable, however, the procedures should be as simple, quick and inexpensive as possible. The majority of disrepair actions under the new system are likely to be dealt with either as small claims or as fast track cases. (Detailed procedures for the fast track are set out in chapter 3 of this report.) This should reduce cost and delay, and provide wider access to the courts for tenants who do not qualify for legal aid. 

57.    It is important that tenants who are contemplating litigation are properly informed about alternative means of obtaining redress. One existing alternative for local authority tenants is provided by the 1994 Right to Repair Regulations, which provide strict timetables for the completion of specified repairs upon notice to the landlord by the tenant. It appears, however, that this option is not widely used because of its limited scope and the low level of compensation available. The Local Government Ombudsman, whose work I describe in more detail below, also deals with a significant volume of complaints about disrepair. Information about these options, and any others such as local mediation schemes, should be provided by county courts, solicitors, law centres and any other agencies dealing with enquiries about housing matters. 

58.    Above all, tenants should not be advised to start legal proceedings, or pursue a complaint about disrepair through any outside agency, until they have reported the disrepair to their landlord through the normal channels and allowed a reasonable time for the landlord to respond. 

59.    I believe that unnecessary litigation might be avoided, and repairs carried out more speedily, if landlords' and tenants' representatives could agree a pre-action protocol which sets out a clear procedure to be followed by both sides, and which would be enforceable by the courts in the event of breach. Early in the second stage of my Inquiry I had separate meetings with the Housing Law Practitioners' Association and with the public sector landlords' bodies, following which each side drew up its own version of a possible protocol. Subsequently, under the aegis of the working group which I then set up, the two sides have held a number of meetings in an attempt to agree a joint protocol. I have also had useful representations from the Law Society and the Bar Council. I agree with the Bar Council that it is desirable for a protocol to be incorporated into tenancy agreements. 

60.    While the proposals for a protocol have been developed mainly with social landlords in mind, I believe it is right in principle that they should also apply to landlords and tenants in the private rented sector. Primary legislation would be required to import the terms of a protocol into private tenancy agreements, but in the meantime compliance should be encouraged as a matter of good practice. 

61.    I am very encouraged by the progress made by the Housing Law Practitioners' Association and the landlords' associations. Subject to two points which I discuss below, they have reached broad agreement that the protocol should provide for: 

(a) landlords to identify and advertise a clear procedure for tenants to follow in reporting disrepair; 

(b) tenants to report disrepair in accordance with the procedure prescribed by the landlord; 

(c) landlords to issue receipts for reports of disrepair, and, within a specified time, either carry out the necessary work or give a reasoned response to the tenant's request. (This could, for example, explain why the landlord disagreed with the tenant's request, or propose a date on which the repairs would be carried out); and 

(d) a list of approved experts to be established by each local authority, in consultation with representative bodies for tenants and lawyers dealing with housing issues in their local area. 

62.    If the landlord's response was not satisfactory, or if the repair had not been carried out in accordance with proposals, the tenant could ask for an expert to inspect and report on the premises at the landlord's expense. The landlord would select the appropriate expert from the locally agreed list. It is suggested that the landlord would instruct the expert within 14 days, and that the expert would then have 14 days within which to inspect and report. 

63.    The next stage would be that the landlord would have 21 days to reply to the expert's report, indicating what work was to be carried out and by what date. The reply could also, in appropriate cases, include an offer of compensation to the tenant. 

64.    If the tenant remained dissatisfied with the landlord's proposals, or with the compensation offered, or if the work was not carried out satisfactorily, the tenant could start court proceedings. The case would be allocated either to the small claims jurisdiction or to the fast track in accordance with its value and complexity. 

65.    This approach has a number of significant advantages. First, a clear system for reporting disrepair and acknowledging such reports will reduce the scope for disputes as to what was reported when, and encourage landlords to deal with reports of disrepair systematically. Secondly, a straightforward procedure with standard 'tick box' forms will make it possible for tenants to reach at least the stage of applying for an expert inspection without legal assistance. Thirdly, the period of 14 days within which the expert is required to carry out an inspection will give the landlord an opportunity, in appropriate cases, to reconsider its initial decision and agree to carry out the repair. 

66.    If a protocol along these lines were to be generally adopted and properly followed, the result should be that court proceedings would be issued in only a minority of cases. In cases that did go to court all the necessary documentation, including an expert's report, should be readily available, and that should significantly reduce the length and cost of proceedings. 

67.    The first point of disagreement between the landlords and the Housing Law Practitioners' Association is on the issue of receipts for reports of disrepair (paragraph 6 above). The Association believes that receipts should be issued for all reports of disrepair, while the landlords would prefer not to issue receipts where they do not consider they are liable for the repair, for example because it is the tenant's responsibility. 

68.    If the landlords' approach is accepted, the protocol will be effective only in cases where the landlord accepts legal liability for the repair. That in itself would be a significant step forward, but I think it would be preferable for landlords to acknowledge all reports of disrepair, giving written reasons where they do not accept liability for the repair. This could be done by using a pre-printed form with tick boxes, and need not be unduly onerous. The important point, in my view, is that tenants would be given proper information about the status of their claim, and that any future disputes about the reporting of disrepair could be avoided. 

69.    The second and more fundamental disagreement relates to the instruction of experts. The landlords insist that the expert's report should be restricted to the particular disrepair which is the subject of the tenant's complaint. The only exception they would allow is the inclusion of any additional disrepair which is actually causing a danger to the tenants or a potential injury to their health. 

70.    In my view it would not be realistic to expect a surveyor's report to ignore additional problems except those he considers dangerous. All disrepair will need to be dealt with in due course, and should be identified as early as possible. It does need to be made clear, however, that the court would not necessarily include any additional repairs in an order for specific performance, unless reasonable time had been allowed for the repairs to be done. 

71.    First of all, it is up to the tenant to decide whether he or she wants to make a claim in respect of additional repairs identified by the surveyor. In some cases, no doubt, the tenant will choose to concentrate on a major item of disrepair which is causing serious inconvenience. When a claim does include several items of disrepair, it is open to the landlord to identify those which are regarded as urgent and to put forward a timetable for carrying out both urgent and non-urgent repairs. The civil courts have a discretion as to whether or not to make a mandatory order requiring a landlord to carry out repairs. When the landlord can demonstrate that relatively minor repairs are to be carried out as part of a planned programme, the court should take that into account in the exercise of its discretion, for example by adjourning the question of a mandatory order pending implementation of the landlord's repair programme. It would be helpful if this position could be clarified in the rules. (Different considerations would apply in cases brought under the Environmental Protection Act 1990 in the magistrates' courts, which have a more limited discretion than the civil courts.) 

72.    There will clearly need to be further discussion on the protocol after this report is published. Now that I have indicated my views I very much hope the landlords will accept my approach. I do not suggest, as a matter of general policy, that protocols should be imposed on parties to litigation, but where there is substantial agreement on both sides it may be appropriate for the court to help the parties to come to an appropriate solution on any outstanding points of difficulty by adopting its preferred solution. Once a protocol is established, it should be included in a practice guide on housing cases. If the protocol set out in the practice guide is not complied with by the parties, this should be reflected in the court's approach to costs and discretionary relief. 

Judicial review
73.    At present the only way of challenging local authorities' decisions in cases involving homelessness is by way of application to the High Court for judicial review. There is also a growing tendency for judicial review to be used in other housing disputes, for example by tenants seeking transfer or owners seeking house renovation grants, or in disputes about housing benefit. It is questionable whether judicial review, which is primarily concerned with issues of wider public interest, is the appropriate procedure for these cases. There are also practical difficulties: the process is a relatively lengthy and expensive one, and is perceived as inaccessible by many of the people involved because applications for judicial review can only be made in London. 

74.    The Law Commission's report on judicial review (LAW COM. No 226) agreed that there should be a simpler procedure for homelessness appeals, but expressed the view that an internal review procedure could not be regarded as a substitute for a right of appeal to an independent court or tribunal. The Commission therefore recommended that judicial review in homelessness cases should be replaced by a right of appeal either to an independent tribunal or to a county court. (The report pointed out that the county court had the advantage of being locally based and that it already dealt with other housing matters.) In response to this, the government has sought to improve the standard of local authorities' decision making on homelessness, and thus reduce the volume of applications for judicial review in this area, by requiring each authority to establish a formal internal appeal mechanism. The new Housing Bill provides a right to request a review of an authority's decision. 

75.    My issues paper on housing asked whether it should be possible for housing cases which are dealt with by way of judicial review to be heard outside London, and whether there should be a new right of appeal to an independent tribunal or a county court. Respondents were strongly in favour of a more localised system for homelessness appeals, not only because of the inconvenience for many people of travelling to London, but because the issues would be more appropriately considered by adjudicators with knowledge of local conditions. It was thought that the county courts would provide the most appropriate forum, and that these cases should be heard by specialist Circuit judges who had had the opportunity to build up some expertise on housing matters. 

76.    There was also a strong, though not unanimous, view that any new county court procedure for homelessness should continue to provide an appeal on points of law only, not on the facts, because it would be inappropriate for the courts to overturn the administrative decisions of local authorities. I agree that this approach is most in keeping with the new arrangements for internal review by local authorities, and I therefore recommend that there should be a new route of appeal to the county courts, on judicial review principles, against local authorities' decisions on homelessness. 

Multi-party actions
77.    In the context of housing litigation, common issues of law and fact may arise when large numbers of cases are brought by: 

(a) tenants of the same public or social landlord all experiencing the same problem, eg, of disrepair; or 

(b) people affected by a decision of a public body (who under the existing arrangements might apply for judicial review); or 

(c) long leaseholders of the same landlord with a common problem, such as the appointment of receivers. 

78.    At present, however, the scope for representing collective rather than individual interests in the courts is unclear, because of the courts' restrictive interpretation of the rules on representative procedures. As a result, most lawyers involved in housing tend to deal with individual claims without addressing the wider issues. This means that individual cases cost more than necessary, and costs for the courts and legal aid are increased because effective action can be achieved only through litigation on a case by case basis. 

79.    I have dealt at some length with multi-party actions in chapter 17 of this report. The procedures I have proposed there should be applicable, in a simplified form, to housing cases, which are likely to be more straightforward and involve smaller numbers of claimants than many other multi-party actions. In the case of housing, there is no reason why multi-party actions should not be managed and tried at county court level. 

80.    There is a particular need in the housing field for the existing rules on the standing of organisations to bring representative actions to be clarified and made less restrictive. Attempts to address broad policy questions on housing by way of judicial review are sometimes frustrated because there is no applicant to bring the point before the court, or because the potential respondent has settled individual claims on a case by case basis. That situation need not arise if a representative organisation could apply to the court for declaratory relief. The new rules should make provision for this. 

Ombudsmen
81.    At present both the Commissioner for Local Administration (the Local Government Ombudsman) and the Housing Association Tenants' Ombudsman (HATO) provide an alternative to the courts in many types of housing dispute, including disrepair and homelessness, and some types of multi-party action. 

82.    The Local Government Ombudsman was established to deal with injustice arising from maladministration. The legislation specifies that the Ombudsman is not to investigate cases where a remedy is available in a court of law, but there is a discretion to accept complaints where it is not reasonable to expect the complainant to resort to a legal remedy. In practice, that discretion is widely exercised. Housing complaints make up 37 per cent of the Local Government Ombudsman's cases, and 10 per cent of the overall caseload is disrepair. 

83.    The average cost to the public purse of a disrepair case handled by the Local Government Ombudsman, in the financial year 1995-96, was £445, although the cost of a case involving a full investigation could be as much as £3,000. The normal time to achieve a settlement and get repairs done is about 24 weeks, but the overall timescale is nearer 18 months in the minority of cases where a report is issued. 

84.    The HATO was established in 1993, and is paid for and supported by the Housing Corporation. The Ombudsman currently deals with about 20 complaints a week. The Housing Bill provides for the establishment of statutory Ombudsman schemes which will replace the HATO. 

85.    The Ombudsman system has a number of advantages in housing cases. It is cheaper than the courts, and there is no charge to the complainant. The process of investigating complaints is informal, flexible and non-confrontational. Unlike the courts, the Ombudsman can recommend changes to a landlord's practice in general. The Local Government Ombudsman has developed a procedure for grouping systemic complaints, such as the handling of housing benefit by a single London borough. 

86.    The HATO's terms of reference do not permit group actions as such, so that he can only proceed by way of a test case. His determinations are, however, taken as applying to other cases, and the regulatory role of the Housing Corporation is a powerful means of securing compliance with recommendations on systemic failure. The way in which the new statutory schemes will operate is not yet known, but I hope they will have effective powers to deal with complaints involving groups of tenants. Both the Local Government Ombudsman and the HATO can have a powerful influence on future practice through the publication of annual reports and reports of their formal inquiries. The new statutory schemes will have similar powers. 

87.    The main disadvantages of the Ombudsman system, as compared to the courts, are lack of enforcement powers and lower compensation. Some users of the system also complain that it takes too long, and some have also pointed to a lack of expertise and specialisation among the Local Government Ombudsman's staff in certain parts of the country. 

88.    I recommended in my interim report that the discretion of the public ombudsmen to investigate issues involving maladministration which could be raised before the courts should be extended. It appears that the Local Government Ombudsman's discretion in relation to housing cases is, in practice, already being exercised in the way I had in mind. It would, nevertheless, be helpful if this could be put on a formal basis, to underline the importance of the Ombudsman's role as an alternative to litigation. 

89.    I also recommended that the relationship between Ombudsmen and the courts should be broadened, enabling issues to be referred by the Ombudsman to the courts and the courts to the Ombudsman with the consent of those involved. In the housing context, in particular, it has been suggested to me that it would be helpful if the Ombudsman could refer points of law (including questions of statutory interpretation) to the courts, and if compensation recommended by the Ombudsman were enforceable through the courts. 
Other forms of ADR
90.    There is a limited but important role for other forms of alternative dispute resolution in housing cases. Mediation, in particular, is widely recognised as being the most effective way of resolving many disputes between neighbours, although it is clearly not appropriate in cases of serious nuisance or anti-social behaviour. A minority of local authorities already provide mediation services, and it would be helpful if these could be extended. 

Recommendations
My main recommendations are as follows. 

(1) Judges should be encouraged to specialise in housing cases, and more training should be provided to ensure that they are aware of the special problems in this area. 

(2) The Law Commission should be invited to carry out a review of housing law with a view to consolidating the various statutory and other provisions in a clear and straightforward form. 

(3) All claims for repossession of domestic property, including actions for the eviction of squatters, should start in the local county court. It should be possible for cases to be listed before a High Court judge only if there are exceptional circumstances which make this necessary. 

(4) There should be a new, two-stage possession procedure for arrears of rent cases. The first stage would be a paper procedure leading to a court order for the repayment of arrears. Failure to comply with its terms would lead to a second stage involving a hearing, which could then result in an order for possession. 

(5) The need to reform the accelerated possession procedure for assured shorthold tenancies should be considered in the light of the responses to the Inquiry, and of the results of research by the Department of the Environment. 

(6) All hearings involving discussion of a party's financial affairs should be held in private. The best approach is for all possession proceedings to take place in the informal surroundings of chambers. There should be no overall ban on public attendance, but either party should be able to apply for members of the public to be excluded. 

(7) There should be an expedited possession procedure, including an element of case management and a target date for trial within 10-13 weeks, for claims by local authorities and registered social landlords within the meaning of the current Housing Bill, where it is alleged that there has been violence or harassment. 

(8) County courts, solicitors, law centres and any other agencies dealing with enquiries about housing matters should provide information to potential claimants about the 1994 Right to Repair Regulations, the Local Government Ombudsman, and any other options such as local mediation schemes. 

(9) There should be a pre-action protocol for housing disrepair cases including: 

(a) a clear procedure for tenants to report disrepair; 

(b) an obligation on landlords to issue receipts for reports of disrepair; and 

(c) provision for inspection of the property by a single expert chosen from an agreed list.

If the agreed protocol, or the protocol set out in the practice guide, is not complied with by the parties, this should be reflected in the court's approach to costs and discretionary relief. 

(10) There should be a new route of appeal to the county courts, on judicial review principles, against local authorities' decisions on homelessness. 

(11) The existing rules on the standing of organisations to bring representative actions in the housing field should be clarified and made less restrictive. 

(12) The discretion of the public Ombudsmen to investigate issues involving maladministration which could be raised before the courts should be put on a formal basis. The Ombudsman should be able to refer points of law (including questions of statutory interpretation) to the courts, and compensation recommended by the Ombudsman should be enforceable through the courts. 

Chapter 17    Multi-Party Actions 

Introduction
1.    The second part of my Inquiry was partly intended to deal with types of litigation causing particular problems for the system of civil justice. It was also designed to examine specific developments which would further access to justice. Clearly the arrangements for multi-party actions must be near the top of the list in both respects. As the National Consumer Council said in its submission to the Inquiry: 

"As we become an increasingly mass producing and mass consuming society, one product or service with a flaw has the potential to injure or cause other loss to more and more people. Yet our civil justice system has not adapted to mass legal actions. We still largely treat them as a collection of individual cases, with the findings in one case having only limited relevance in law to all of the others."

2.    Unlike the position in some other common law countries, there are no specific rules of court in England and Wales for multi-party actions. This causes difficulties when actions involving many parties are brought. In addition to the existing procedures being difficult to use, they have proved disproportionately costly. It is now generally recognised, by judges, practitioners and consumer representatives, that there is a need for a new approach both in relation to court procedures and legal aid. The new procedures should achieve the following objectives: 

(a) provide access to justice where large numbers of people have been affected by another's conduct, but individual loss is so small that it makes an individual action economically unviable; 

(b) provide expeditious, effective and proportionate methods of resolving cases, where individual damages are large enough to justify individual action but where the number of claimants and the nature of the issues involved mean that the cases cannot be managed satisfactorily in accordance with normal procedure; 

(c) achieve a balance between the normal rights of claimants and defendants, to pursue and defend cases individually, and the interests of a group of parties to litigate the action as a whole in an effective manner. 

3.    In 1992 the Court of Appeal said that there might be a strong case for legislation to provide a jurisdictional structure for the collation and resolution of mass product liability claims (Nash v Eli Lilly & Co. [1993] 4 All ER, at p.409). The Legal Aid Board has called for new procedures tailored to multi-party litigation, which will emphasise the central issues rather than investigating every individual claim in detail. Other common law jurisdictions have similarly found the need to enact statutory provision for multi-party actions. Nearer to home, the report of the Scottish Law Commission has been completed and is being published. 

4.    During the second stage of the Inquiry, a working party of the Civil Litigation Committee of the Law Society has prepared a report. The working party included practitioners who act regularly for claimants and for defendants. On nearly all issues the working party reached a consensus and a number of detailed recommendations for change were formulated. These included a new rule which deals comprehensively with the conduct of group actions from their initiation to judgment or settlement. Their recommendations are especially valuable because they have applied the philosophy of case management, espoused in the interim report, to the problem (Group Actions Made Easier, A Report of the Law Society's Civil Litigation Committee, September 1995). 

5.    The Inquiry published an issues paper raising a number of further questions in January 1996, and held a seminar involving many of those practising in this area of litigation and representatives of claimants and defendants. I have received 55 responses to the issues paper from practitioners, judges and others who were generous in offering lessons from their own experience. I have also benefited from the deliberations of a small working party, and I am indebted to the Inquiry's academic consultant, Professor Ross Cranston, for a detailed commentary on the experience in other jurisdictions. This, most notably in the United States, draws attention to problems which should be taken into account in developing new multi-party rules in England and Wales. 

6.    In this area of litigation more than any other my examination of the problems does not pretend to present the final answer but merely to try to be the next step forward in a lively debate within which parties and judges are hammering out better ways of managing the unmanageable. 

Existing rules
7.    Although the existing rules of court provide means of dealing with multi-party actions, they were not drafted with group actions in mind and therefore none has provided a sufficient answer to the problems they create. Representative actions are provided for by RSC Order 15, rule 12 but the experience here and in comparable jurisdictions is that there are definite limits to the weight the rule can bear. Cases can also be joined or consolidated under Order 15, rule 4 and Order 4, rule 9(1). But consolidation deals with situations where actions have already been begun, and it is better that multi-party litigation be dealt with on a collective basis before then, and joinder is not satisfactory where the interests of claimants differ. 

The problems with multi-party litigation
8.    The problems of cost and delay identified in my interim report are magnified in the context of group actions. Cases take on a life of their own and there is insufficient independent continuing consideration of whether the cost of the litigation is justified by what is at stake. There is a great risk that actions involving large numbers of claimants will become management or organisation driven because of the sheer scale of the numbers involved. Decisions which in a single case might have a small negative impact, when multiplied many hundreds or even thousands of times, can produce waste of effort and resources on a large scale. In addition the complexity and intractability of the intrinsic subject matter can generate major discovery exercises and escalating use of experts to an even greater extent than in ordinary litigation. The large numbers of potential claimants can mean that substantial cost becomes the norm. 

9.    The positions of claimants and defendants appear inevitably to become polarised over strategy: the claimants' wish to broadly focus on the common or generic issues, the defendants' wish to identify and investigate each individual case. A confrontational climate develops which fuels this divergence of views. 

10.    The differing interests of group members, even where there are substantial common issues or interests, give rise to difficulties in establishing generic issues applicable to the entire group, maintaining overall progress of the case and achieving settlement for the whole group. Separate claimants with separate representatives may find themselves at odds with each other or unnecessarily duplicating effort and expense. Although most attention is generally given to the problems of high profile 'disaster' cases, similar problems arise in relation to a wide variety of cases. In housing cases, for example, tenants in high rise blocks may have different objectives from those in low rise housing; long lessees from weekly tenants; tenants who wish repairs to be executed from those who seek rehousing. 

11.    The desire of defendants to know the scale of the action they face leads to the setting of cut-off dates which in turn can cause the swamping of valid claims with weak or hopeless claims. Defendants may suffer from the adverse publicity resulting from the number of potential claimants and may have to bear the expenses of the individual investigation of such cases. There are also problems arising from the need to protect the rights of individuals who are not part of the group and to balance this need against the desire of the defendants for finality. Settlement of some cases or settlement without any court supervision of lead or test cases may undermine the viability of the group as a whole. 

12.    In larger actions, the costs may be so enormous and so uncertain that only those eligible for legal aid can contemplate involvement. The escalation of costs in such cases can put the initial cost benefit analysis at risk. In more modest actions, the cost is more proportionate but current legal aid and court arrangements do not always contribute to the most cost effective resolution of the issues. The present rules on legal aid funding appear to rule out the funding of representative actions and yet these may provide a more cost effective solution than litigating a group of many individual cases. Lack of clarity about cost sharing arrangements and what costs are recoverable create significant problems on taxation. 

13.    In the absence of legislative support, courts have had to tackle these problems pragmatically, making decisions on a creative and improvised basis with regard to cut-off dates, on how investigation should be conducted, on whether to process some or all cases in the group and on costs. While many judges have risen to the challenge, they themselves have indicated the need for a clearer framework in which to operate. 

A new framework
14.    The Law Society's Working Party has recommended that multi-party actions should be managed from the outset. Multi-party actions, of whatever description, will almost invariably merit the full hands-on judicial control which I am recommending for the most complex cases. The system of case management which I propose generally will provide judicial scrutiny at the stage when a defence is filed and appropriate handling thereafter. But in multi-party actions there is a need for the court to exercise control at a much earlier stage. Special arrangements will be required. 

15.    My proposals are designed to ensure that the court is notified of the existence of potential multi-party actions as early as possible. At this early stage no immediate decision is required but from then on the judge will be required to take a succession of decisions, all of which will impact on the successful handling of the actions. In this chapter I set out the factors which should be taken into account in relation to three main aspects: 

(a) the initial stages, involving the application for and certification of a multi-party situation (MPS), appointment of a designated judge and the arrangements for lead representation; 

(b) the strategic priorities for court management, including the definition of the group, the establishment of a register, the need to provide an effective filter, costs; and 

(c) protecting the interests of litigants through the court's oversight of lawyers, the appointment of a trustee, the court's approval of settlements. 

The initial stages
16.    The earlier the court exercises control in a potential multi-party action the better chance of managing the case to a satisfactory resolution. Other jurisdictions have achieved this by requiring certification of a group or class action where there is an identifiable class or a specified number of persons, and the claims give rise to common issues of fact and law and where handling them together appears to the court to provide the best and the most practicable approach. The disadvantage of the solution usually adopted in other jurisdictions is that there may be many claimants with similar complaints but their claims may be more satisfactorily dealt with, at least in part, in separate proceedings. In this situation, it is likely that a group action will not be certified even though the case would benefit from collective management by the court. 

17.    Another approach is to stipulate that for the application of multi-party treatment the claims should give rise to common but not necessarily identical issues. The Law Society's rule extends this concept of flexibility. It recognises that there are clear advantages in drawing together claims which may be in some way related. I would wish to go further and to make it clear that cases that have been drawn together could be dealt with in different ways. 

A multi-party situation
18.    To achieve this I recommend that where proceedings will or may require collective treatment to a greater or lesser degree, provision should be made for a multi-party situation (MPS) to be established. This should be achieved with minimum expense by providing that the parties or the Legal Aid Board should make an application to the court which contains a formal declaration that the action meets the criteria for a multi-party situation and the grounds to demonstrate this. There should also be a power for the court itself to initiate or encourage an application. The application will be an executive act. The simplicity and lack of expense will encourage the proposed parties not to delay such a request, thus ensuring that the matter is brought to the attention of the court at the earliest opportunity. 

19.    The criteria to be met suggested by the Law Society's working party (draft rule 1.1) are: 

"(a) ten or more persons have claims against one or more parties; 

(b) the claims are in respect of, or arise out of, the same or similar circumstances; 

(c) a substantial number of the claims give rise to common questions of fact or law; and 

(d) the interests of justice will be served by proceedings under this rule."

20.    I would broadly follow this suggestion, subject to two points. First, the minimum number of ten parties should not be written into the rules but be regarded simply as a guide. Especially in local cases, five may be a sufficient number. Secondly, the common issues need not necessarily predominate over issues affecting only individuals. All that is required is that the court is satisfied that the group will be sufficiently numerous and homogenous for the cases within the MPS to be more viable if there is a collective approach than if they are handled individually. 

21.    The MPS will provide maximum flexibility in that it may be proposed that parts of the proceedings are common to some or all of the claimants, and other parts are limited to individual claimants. In addition, individual and common proceedings should take place in parallel or the individual proceedings should take place in advance of or following the common proceedings. One MPS could accommodate the common tools used for disposal of multi-party proceedings, namely test or lead cases, and preliminary or common issues. It could also accommodate a representative action. All actions relating to the MPS could be stayed with their claimants fully protected as to limitation, at minimum cost and without the action being swamped by an influx of new claimants. An MPS will be a suitable framework for handling all the different types of multi-party actions common in this jurisdiction from local housing and environmental actions, consumer cases, financial actions such as the Lloyds litigation, single 'one-off' disasters and large scale complex environmental actions and product liability actions, including pharmaceutical and medical cases. The possible options for dealing with cases within the MPS are explored later in this chapter. 

22.    The subsequent procedure for the initial stages of the MPS following the application will be similar to that outlined in the Law Society's rule: a judge will need to decide whether an MPS which has been established should be certified. If it is, then a managing judge should be appointed and should have control of all proceedings arising out of the cases within the MPS. He will need to make decisions about notification of the action, lead lawyers, arrangements for representing the interests of the group, and on how costs will be treated. I deal with these detailed arrangements below. 

Joining the MPS
23.    Individual claimants would be able to participate in the application for the MPS by entering their names on a register, as suggested by the Law Society (paragraph 6.10.1-6.10.6) rather than by issue of a separate application for each possible action. Joining the register in this way would, after notification to the proposed defendants of the application for the MPS, suspend the operation of the Limitation Act. While this helps those who are on the register, it does not provide equivalent protection for those in the broader class who have not yet joined the register and the managing judge will therefore need to consider at an early stage the best means of achieving this. I consider this also in paragraph 45 below. 

Certification
24.    Certification is confirmation by the court that the criteria for the MPS have been met, so that cases can be treated within it and appropriate orders made and procedures applied. The court will arrange to consider certification after the initial application. If necessary it will ask for further information to enable it to reach a decision. The period for fixing a hearing may vary depending on the scale and complexity of the subject matter of the cases within the MPS but should be no more than three months. Parties may request an earlier hearing. 

25.    There is no need for the court to take a view of the merits at the certification stage. The discussion paper on multi-party actions of the Scottish Law Commission (Multi-Party Actions, Discussion Paper No.98, p.184) describes the problems that consideration of the merits would involve for both the court and the parties: 

"... the applicant would no doubt be obliged, as in Quebec and Ontario, to lodge documents vouching the facts alleged in the application, such as affidavits and experts' reports; and in fairness the proposed defenders would have to be given an opportunity to inspect these documents and lodge documents of their own. The procedure would be elaborate and expensive, and the judge's task might be insuperably difficult, even with the assistance of counsel: he would have to try to digest the materials lodged and the submissions made ...There are the further objections that the applicant would be required to satisfy the court on the merits twice over, once at certification and again at the trial."

26.    If the certificate were refused then a date for the determination of the MPS would be fixed. If a party wanted to continue proceedings the party would have to file a claim prior to that date to avoid the action coming to an end. A power to decertify is also needed because the situation can change so it is subsequently found that a multi-party situation is no longer appropriate. 

Appointment of a managing judge
27.    I have proposed generally that complex cases requiring full hands-on judicial control should be assigned to a single judge. This is to ensure continuity of decision making and will be of particular importance in cases involving complex technical subject matter. The Law Society's Working Party similarly recommended the appointment of a designated High Court judge with power to transfer the proceedings to a designated Circuit judge if "damages were likely to be modest and/or the litigation has a particular connection with a given locality." The appointment of an alternate judge was also recommended. All of this should be done either at or immediately after the certification stage. 

28.    Those responding to the issues paper have emphasised that it would be helpful to have arrangements for handling multi-party actions not only in the High Court in London but at courts elsewhere in the country although there is concern that it may not be possible to provide a single managing judge outside London. However, experience over the last year has demonstrated that it is possible to achieve this, particularly at major trial centres on Circuit or by coming to other arrangements such as the transfer of the multi-party estate litigation in Hackney, London to an Official Referee for management throughout the life of the action. I consider that it is important for lower value or local cases to be tried locally at appropriate courts and by either a High Court or Circuit judge. In making these arrangements it is important that the managing judge is appointed as soon as possible following certification and that the judge will be available throughout the life of the action. 

29.    The Law Society's working party recommended that the managing judge should appoint a designated Master or district judge. Experience of previous multi-party actions indicates that the judicial workload may be heavy and involve considerable time which it may be difficult for full-time Masters and district judges to provide alongside their other responsibilities. In these circumstances I see benefit in the temporary appointment of a deputy Master or deputy district judge, drawn from those practitioners who already have considerable experience of such litigation. There may also be a role in heavy, complex cases for a law clerk, as I recommend in relation to other complex cases in chapter 8 on the supporting structure. 

30.    At this stage, so early in the proceedings, it will be very difficult for any appointed judge to have reached the same stage of familiarity with the subject matter as the claimants and defendants. This problem was specifically discussed at the multi-party action seminar in February 1996 and it was generally agreed that it would be helpful for the judge to have background material made available before he makes any key decisions so that those decisions are based on a reasonable familiarity with the background. Ideally the information made available to the judge should be in the form of a joint submission prepared by the parties and including the background facts, stated jointly, in so far as they are agreed, or the different versions so far as they are not agreed, and a reading list, agreed as far as possible, together with instructions on technical matters. 

Arrangements for lead representation
31.    The Law Society's working party suggested that the court should have power to approve the lead lawyer for the group. In privately funded actions, private litigants will normally organise themselves efficiently. In legal aid cases the Legal Aid Board has special arrangements for this purpose. The court's responsibility is not to ensure that the legal services are adequate but to ensure the efficient conduct of the litigation. As this might be hindered by disagreements about lead lawyers in a mixed legal aid and private case such as tenants on a housing estate, or in a private case alone, where parties did not agree, the court should have a residual power to approve the lead lawyer if a difficulty arises. I deal later (paragraphs 70 - 74) with the court's general oversight of lawyers. 

Court management: strategic priorities
32.    The Law Society's working party recommended that the designated judge in a multi-party action should be given wide ranging powers to control the litigation and to ensure that it is expeditiously and economically progressed. The need for imagination and creativity in dealing with such litigation is attested to by every judge who has tried such a case. The kernel of the problem is the claimant's desire to pursue generic or common issues and the defendant's equally strong wish to investigate every individual case. There are three basic matters which a judge is almost invariably going to have to start to tackle at the certification stage and immediately after in an MPS. 

(a) Deciding whether there are generic issues present and whether they can be effectively decided within the MPS (this bears particularly on the composition and identity of the proposed beneficiaries of the proceedings). 

(b) Deciding whether there are issues applicable to certain individuals which need to be determined separately as to those individual claims; and if so to establish machinery for that purpose. 

(c) Deciding the order in which the issues identified at (a) and (b) are to be determined. 

33.    It is likely to be the case that the judge will usually need to treat (a) as the priority. On the whole, this is likely to be the most rational and economic way of working through the case. But this cannot be a rigid rule. There may be cases where, for example, it will be possible to establish, at relatively limited cost, that there are so few cases in the group in which damage can be proved that it is simply not worthwhile going into the generic issues in any detail. 

34.    In many cases, testing the likely viability of a sufficient number of individual cases cannot fairly be postponed until resolution of the generic issues is completed. This is because of the interdependence of the generic and individual issues. The latter shape the former. The cost-benefit justification of the proceedings depends on an adequate number of sufficiently promising cases. And, bearing in mind the adverse effects of a group action on defendants, it is necessary as a matter of basic justice to which they too are entitled. 

35.    This does not of course mean that examination of each case is required initially. More selective methods can be used. Although defendants traditionally oppose any selection of lead cases, there is a growing recognition that statistically valid samples of the wider group may be helpful in establishing criteria which individuals must meet to join the action. But above all, consideration of individual cases must not be allowed to paralyse overall progress of the group action. 

36.    At this early point the managing judge needs to be pro-active in addressing various key matters with the parties. Some of these will be decisions common to all complex litigation: identifying main and preliminary issues; drawing up a strategy for disclosure, for further investigative work and for the use of expert evidence; establishing a timetable. Others are specific to multi-party actions: 

(a) definition of the group; 

(b) considering the utility of sub-groups, lead cases or sampling; 

(c) considering whether the MPS should be managed on an 'opt-out' basis; 

(d) arrangements for giving notice of the action; 

(e) establishing a filter by agreeing with the parties the diagnostic or other criteria to facilitate the identification of valid claims and the early elimination of weak or hopeless claims; 

(f) determining the approach to costs. 

37.    There may be value in the court adopting a less formal approach to proceedings at this stage in order to encourage a more co-operative atmosphere of mutual endeavour to find the best ways of resolving the problems ahead. I understand that at the outset of the Lloyds litigation the court held an informal meeting with interested parties to identify the categories of case involved and to receive information so as to enable the court to apply management techniques. 
Definition of the group
38.    In some actions, the claimant group will be already well defined. In a transport disaster there will be a finite group. In a housing case, the group will be the tenants of the estate or lessees of a block of flats and although sub-groups may be helpful there will be a finite number of claimants. In other cases there will be a potential group defined by its circumstances; for instance all those within a specific geographical area in an environment case, or in medical cases, all those treated over a specific period. In some cases the potential group may be very numerous. In each case the judge will need to decide on the most efficient way of bringing potential claimants into the action, on the stage at which this should be done and whether it is appropriate to do this before or after examination of issues of principle or some of the generic issues common to all potential claimants. Clearly, it is pointless establishing a register for a large number of potential claimants if a decision on a key issue of liability or causation might determine the action at an early stage. 

Sub-groups, lead cases and sampling
39.    If there is already a substantial number of claims the court can proceed at once to identifying groups and sub-groups, agreeing on lead cases or samples. Most cases will fall into this category. But in large, generally pharmaceutical or other consumer cases, the problems are more complex. The court must be pro-active in considering how best to progress the action so that valid claims are included and weak or hopeless claims excluded. This involves considering whether claimants should be required to join a register: to 'opt-in', or whether unidentified potential claimants should be deemed to be included unless they 'opt-out' and the notice that should be given to potential claimants. It also involves consideration of the best way of providing an effective filter. I consider each of these below. 

40.    There are, however, difficulties in relation to test cases. Firstly, both claimants and defendants need to accept that the case will be a test case in relation, say, to liability for all those claimants in the same position. It is therefore necessary to make express orders in advance of determination that parties will be bound by the results. Secondly, there are also problems if the test case turns out to be atypical - if it is disposed of on particular grounds or if the judgment is couched in such a way that it leaves undetermined the similar issues in other cases. It is therefore necessary for the difficulties of identifying cases as test or lead cases to be specifically addressed by the court at an early stage. Thirdly, the current rules on legal aid make it difficult to pursue the test case approach, even though it may offer the most economical way of resolving actions affecting numbers of people in cases as diverse as pharmaceutical products and housing disrepair. It would clearly be sensible for the legal aid provisions to support, rather than to impede cost effective resolution by this means. I recommend that this should be looked at especially in relation to the sharing of costs between privately paying and legally aided clients. 

41.    The Lloyds litigation gives an example of what can be achieved. At an early stage the court identified and decided a number of preliminary issues of principle common to one or more categories of cases. With the active co-operation of the Court of Appeal and the House of Lords, appeals were expedited. The court selected from cases in a particular category lead or pilot cases for trial as to liability and principles relating to quantum in the hope that decisions in these cases would provide firm guidance in relation to other cases in the same category. 

'Opt-out' or 'opt-in'
42.    Typically multi-party rules in other jurisdictions adopt an 'opt-out' approach, in that a person's rights may be determined in a multi-party action without his or her express consent to or participation in the litigation (the approach is under rule 23 in the US, and similar rules in Ontario, British Columbia and Australia). Members of the group may, however, opt out - in other words, indicate that they wish to be excluded. If they opt out, a person is not able to benefit from any award of damages, although they may always bring a separate action. It has generally been considered that there would be difficulties in this jurisdiction in taking forward cases on an 'opt-out' basis because of the cost sharing rules, but the experience of 'opt-in' registers with cut-off dates has not been altogether positive or, indeed, helpful in resolving the allocation of costs, particularly since most multi-party actions are legally aided. 

43.    For personal injury claims, it has been argued that an 'opt-out' scheme is unfair to defendants because it does not enable them to know the size of the group and the number of claims and their nature. The Law Society's working party therefore recommended an 'opt-in' approach with the establishment of a register at the initial stage of certification; provisions for varying the criteria for joining the register, as the case developed; and provisions for establishing cut-off dates and for costs sharing. This is the preferred approach where there is a well defined or identifiable group of claimants. 

44.    There are, however, problems in establishing an 'opt-in' register too early in the life of a potential multi-party action where there is a large pool of unidentified claimants. Although the register may appear to give defendants an idea of the size of the group, experience has shown that early cut-off dates tend to result in a rush to register which encourages many weak or hopeless claims to be registered and inflates the pool of potential claimants. The bandwagon effect may raise unrealistic hopes of compensation from claimants. Adverse publicity may have a severe negative impact on the business of defendants at a stage when there has been insufficient investigative work to establish clear criteria for the claims or, in some cases, to establish any clear indication of causation. 

45.    In some circumstances defendants and the Legal Aid Board may be well aware that there are large numbers of people who might be affected by the product in question. In those circumstances the claim may be more manageable if the initial certification puts any further individual applications for legal aid on hold and provides for deemed inclusion of unidentified potential claimants on an 'opt-out' basis until definitive criteria can be established to provide for the effective filtering of potential claims before they are entered on the register. There is, however, a need for action to be taken in relation to the limitation period and this can only be effective if there are provisions to suspend or freeze the running of the limitation period on certification of the MPS, as in many other jurisdictions, so that further claimants whose claims were not being considered in detail at this stage were not disadvantaged. This will require primary legislation. In the absence of such legislation I have no doubt that courts will continue to exercise their discretion to admit latecomers since the existence of the MPS ensures that defendants are already aware of the potential claims against them. 

46.    The court should have powers to progress the MPS on either an 'opt-out' or an 'opt-in' basis, whichever is most appropriate to the particular circumstances and whichever contributes best to the overall disposition of the case. In some circumstances it will be appropriate to commence an MPS on an 'opt-out' basis and to establish an 'opt-in' register at a later stage. 

Notice
47.    If members of a group are to opt out, or to join the register, they must know about the multi-party action. Notice may also be necessary at various other times throughout the course of the proceedings, eg, determination of generic issues; on settlement. In reaching the decision on notice the court must have in mind the cost of such notice and its usefulness: in some cases notice may be so expensive as to be disproportionate to the costs and benefits of the litigation, or it may not serve a useful purpose. 

48.    In a multi-party action where there are many claims, each of which is small, there is little to recommend in a rule making notice to each potential claimant mandatory. The costs of identifying potential claimants, and preparing and sending the notice, will make the litigation as a whole uneconomic. In any event, where such claimants receive the notice and choose to opt out, they will receive nothing. Because with small claims it is uneconomic for them to litigate individually, they will almost invariably remain members of the group. In the United States, in small claims group actions, very few of the tens of thousands - in some cases millions - of potential claimants actually notified choose to opt out. Accordingly, courts must have the discretion to dispense with notice enabling parties to opt out having regard to factors such as the cost, the nature of the relief, the size of individual claims, the number of members of a group, the chances that members will wish to opt out and so on. 

49.    Once the claims become more substantial, however, individual notice is economically possible. It is difficult to set a figure and the matter must be left to judicial discretion, taking into account the factors I have already mentioned. Yet even if the court decides that notice must be given to members of a group, it should have a discretion as to how this is to be done - individual notification, advertising, media broadcast, notification to a sample group, or a combination of means, or different means for different members of the group. In each case the court must take into account the likely cost and benefit before deciding on the course of action. 

50.    The court should have a discretion to order by whom the advertising should be undertaken. The Law Society's working party recommended that the Law Society should provide further guidance to solicitors on advertisements placed in the early stages prior to the establishment of a group action. I welcome that. The Law Society also recommended that the timing and placement of subsequent advertisements should be approved by the court. There is also a need to approve the content of the advertisements and for the court to decide on the appropriate body who should place the advertisement - either the lead solicitor, the Law Society itself with its substantial media expertise, the Legal Aid Board or the court itself. 

Establishing a filter
51.    It is important for the court to address one of the major problems identified in every response: the need to find better ways of weeding out weak and/or hopeless claims or, if possible, to prevent them entering the action in the first place. In legally aided cases, it also requires consideration of the best way in which the legal aid decisions on merits and cost-benefit can be meshed in with court procedures. 

52.    Once sufficient investigative work has been completed, it should be possible to establish criteria for entry to or removal from the register. Such an agreement, reached at an early stage, even if that in itself takes several months to arrive at, should lead to a considerable saving of time and legal costs both to the Legal Aid Board and for the defendants. The court, in effect will have drawn up the criteria for the merits test that will be applied to each individual claim. It would also mean that parties who have no realistic chance of bringing a claim are weeded out at an earlier stage or not brought in. This will be beneficial not only for defendants but also for the individuals themselves and for those claimants with stronger claims who do proceed. It has been emphasised that the bandwagon effect, in cases such as benzodiazepine, has the effect of swamping stronger claims with a host of weaker claims, many of them with very questionable foundation, and making the action as a whole unviable. While criteria for entry will be of most concern in 'creeping disaster' cases including pharmaceutical and environmental claims, I see a clear need to establish equivalent criteria in all multi-party situations. 

53.    Agreement on criteria should assist in drawing up standard questionnaires, agreed between the parties, the court and the Legal Aid Board. These would ensure that the initial information obtained from potential claimants enables all concerned to make a clearer assessment of the number of claimants who might actually have a case. They would enable the Board to make a more accurate cost-benefit assessment, than it can at present. They would provide the criteria for the merits test for the initial wave of entrants to a register if the Board decides to grant legal aid. 

54.    In legally aided cases, the present arrangements for assessing the merits of potential multi-party actions rest largely with the Legal Aid Board. Many commentators consider that it has proved difficult to establish appropriate and satisfactory arrangements despite repeated endeavours. Suggested refinements include the obtaining of an independent opinion from counsel on the merits and allowing representations from defendants as in Scotland. 

55.    Through the registration of an MPS the court will be involved from an early stage and will determine the shape and progress of the action. It will provide an independent focus on the preliminary investigative effort and will provide a more natural context in which to consider the defendant's representations. The Legal Aid Board has difficulty, at least procedurally, in dealing with these and getting the claimants' response to the defendants' allegations. It is difficult for the Board to 'adjudicate' between them. This essentially adversarial process is more naturally controlled by the court. The alternative is parallel assessment of the merits by the court and the Board. The preferred approach is for the court to delineate the shape of the action and determine the criteria which must be met by those wishing to join the action. The Board would make its decisions on funding in the light of the court's decision. 

Costs of multi-party actions
56.    The Chief Taxing Master drew attention, at the Inquiry's seminar, to the need for the court to address the question of costs at an early stage, and for the judge to make costs sharing orders in respect of both claimants and defendants. These orders have to apply both to the costs of clients in respect of their own solicitors and of the opposing party should it obtain an order for costs. Orders on costs may need the assistance of the Taxing Masters if appropriate. 

57.    If the treatment of costs is not examined from the outset, the result is either subsidiary litigation or protracted problems when the matter comes to taxation. My general proposals for information on costs to be made available at every stage when the managing judge is involved are all the more important in relation to multi-party actions, where many claimants will be legally aided and have no direct control over costs and where costs can escalate dramatically. At every stage in the management of the MPS the judge should consider, with the help of the parties, the potential impact on costs of the directions that are contemplated, and whether these are justified in relation to what is at issue. Parties and their legal representatives, as in other cases on the multi-track, should provide information on costs already incurred and be prepared to estimate the cost of proposed further work. It has been suggested that such examination should occur at intervals of three months. That must be for the managing judge to determine in each individual case. 

58.    Other common law jurisdictions with a cost-shifting rule have not changed it when introducing special rules for multi-party actions. Multi-party actions are not so significantly different from ordinary litigation as to justify such a change. However, there are several respects in which the ordinary approach to costs needs to be modified. 

59.    The court needs a wide discretion in deciding what are costs for the purposes of the ordinary rule. Multi-party actions involve costs which do not normally arise in individual litigation, such as co-ordinating and communicating within the group and liaising with the media in what are often high profile cases. At present the costs of action groups or claimants' co-ordinating committees are not generally met on taxation, although they have been in some cases. Yet without such groups it may be difficult to co-ordinate an action. It is also probably the case that effective co-ordination of the action saves defendants costs overall. It is necessary that the costs of action groups should be met on taxation and that a reasonable basis for acknowledging these, and any others considered necessary or appropriate, should be established and applied by the court from the start. The Law Society's working party recommended that work done to co-ordinate between claimants and their solicitors should be recoverable inter partes and I support this. 

60.    Thirdly, in some cases it will be fair that the group as a whole bears a proportionate share of any costs. This was the approach in the well known decision involving the drug Opren, Davies (Joseph Owen) v Eli Lilly & Co. [1987] 1 WLR 1136, CA. However, this approach cannot be adopted as an invariable rule for multi-party litigation. The Scottish Law Commission has cogently set out the reasons (op.cit., p.278): 

"Similarly, we think it is only reasonable that the members of a class should contribute to the expenses of a class action brought on their behalf. It would be difficult, however, to give effect to this policy in a class action procedure with an opt out scheme. It is significant that in those jurisdictions with opt out schemes the other class members are not obliged by the rules to contribute to the representative party's expenses. It would obviously be impossible to enforce an order for contribution against class members who could not be identified, and inequitable to enforce it only against those who could be identified."

61.    The result of always adopting the Davies approach would be that in non-legally aided cases there would be a denial of access to justice. Indeed, this was evident in the Opren litigation itself. The claimants' legal advisers hoped that the lead cases could be chosen entirely from those legally aided claimants with nil contributions. When the Court of Appeal in Davies held that costs should be borne equally amongst all claimants, the privately funded clients were advised to discontinue because of the threat which costs posed to them. Ultimately a private benefactor agreed to underwrite their costs and the case was soon after settled without trial. 

62.    It is therefore essential that the court approves any cost sharing arrangement at the outset, and that this includes any arrangements between the privately paying and legally aided claimants. Information on costs already incurred and to be incurred in the future will allow claimants to assess their eventual liability as the case develops. 
Legal aid funding
63.    At present in most group actions the Legal Aid Board is underwriting the majority of claimants' costs. The Lloyds litigation, although it is largely privately funded, includes a number of legally aided claimants. In other smaller cases, notably housing cases, there is often a mix of legally aided and private claimants. Until now the cost of large product liability actions has been a significant deterrent to unassisted claimants. It therefore seems sensible to consider whether it would be possible for future actions affecting substantial numbers of people to be handled in a way which either combines funding from legal aid and private sources or extends financial eligibility to those who might normally be ineligible. 

64.    Tight control by the court over the management of the case should reduce cost and make it more predictable. The arrangements I outline for establishing an effective filter prior to entry on the register should reduce the overall numbers of claimants and particularly those with weak claims. This of itself should enable privately paying litigants to enter into cases with more confidence than they can at present where costs are totally uncontrolled. 

65.    Legally aided clients already contribute to the costs of their cases through contributions and the operation of the statutory charge. At present this is an open-ended commitment. I consider it appropriate that legally aided clients should continue to contribute to the costs, but there should be scope within a more managed system for this to be estimated as the case develops. There may also be scope to extend the upper limits of financial eligibility on the basis of increased contributions. In appropriate cases, with tight judicial management and control on costs it may be possible to make an estimate of overall liability in advance. Such an approach could be structured in a way which included a requirement to make a personal financial commitment to the action at the stage of initial entry to the register, and perhaps at later stages, when, for example, the judge imposes a cut-off date. At each stage the commitment should be for a fixed and finite amount rather than the present general open-ended liability. 

66.    The requirement of a personal financial commitment would reduce the element of speculative litigation which is one of defendants' main concerns. If it could be balanced by a limit on individual claimants' liability for costs at each stage, that would meet the main concern of claimants. 

67.    A number of those who represent the interests of claimants and consumers have suggested that such a scheme could be combined with the often-floated idea of a contingency legal aid fund (CLAF) funded by percentage success fees from successful claimants or an institutionalised conditional fee scheme for multi-party actions. They believe that their clients would be more than happy to forgo such a percentage if it meant that they could be on the register for a specified entry fee and that their maximum liability for costs could be known in advance. There may be interest in developing this approach from those currently providing legal expenses insurance. While personal injury cases could be funded on the basis of conditional fees without the establishment of a CLAF, such funding is a possibility at present for other multi-party actions. I hope that the Lord Chancellor's Department and Legal Aid Board can reconsider the possibility of a CLAF in the context of the greater financial control over litigation which my proposals represent. 

68.    A precedent for such a multi-party action fund, started initially by government, but subsequently funded by a percentage levy on successful litigants, is Ontario's 'class proceedings fund', funded by the Law Foundation of Canada. With its counterparts elsewhere, the Law Foundation derives its income mainly from interest on trust accounts. The fund is to provide financial support for claimants to class proceedings in respect of disbursements - not legal costs generally - related to the proceedings, and for payments to defendants in respect of costs awards made in their favour against claimants who have received financial support from the fund. The principal advantages of such a fund are that it would be entitled to assist all multi-party litigants, not just those with incomes low enough to qualify for legal aid. 

Protecting the overall interests of litigants
69.    The rationale behind multi-party actions is that the diminution of the individual rights of claimants and defendants makes the overall action more practicable and less costly to progress. But there is a need to ensure that those rights are protected: for defendants by the perceived fairness of the balance between generic issues and by establishing effective criteria for entry to the action. For claimants, the court has a more explicit role in ensuring that their interests are protected: 

(a) in supervising the activity of lawyers; 

(b) in ensuring the effective representation of their interests through the appointment of a trustee in appropriate cases; 

(c) in approving settlement. 

Lawyers and multi-party actions
70.    There is nothing wrong with lawyers taking the initiative in actions multi-party actions. A typical claimant in such cases is often poorly informed, or ignorant of the particular facts, and it will only be the lawyer who recognises the potential for claiming. Moreover, even if a claimant does suspect a violation of the law and seeks redress, the cost of doing so may act as a disincentive to action. Enhancing access to justice demands that those ignorant of their legal rights, or unable because of the cost to pursue them, be given the opportunity of vindicating them. If this requires lawyer initiative, then so be it. 

71.    But because the lawyers will often be taking the initiative in multi-party actions, there are potential conflicts between their interests and those of group members. This can derive from the very reasons which make multi-party litigation attractive in the first place - the possible ignorance of potential claimants, and that they are disorganised and possibly also dispersed. Thus the opportunities for self-interested behaviour are generally greater in group litigation than in ordinary litigation. Particular forms which this has taken include bringing claims known to be unfounded for harassing purposes and genuine but limited value claims, knowing in both cases that defendants will feel impelled to settle on terms advantageous to the lawyer though possibly of little benefit to the group members. It would be remiss of the Inquiry not to make some recommendations to anticipate problems which experience here and elsewhere demonstrates can arise. 

72.    In general terms the problems arise because of the relative absence of client control. When a group is large, members may not even be aware of the litigation until it is well under way. Even if they are aware of the litigation, how are claimants to have an influence? The view of individual claimants is greatly diluted, if not excluded, in a large group. As for a majority view, the costs of communicating between claimants, and organising meetings, may be so great as to make it impractical in many cases. If claimants are not involved in the conduct of litigation, however, they cannot really act as a monitor on the way the lawyers handle it. 

73.    Among the strongest disincentives to meritless or frivolous multi-party litigation will be prompt dismissal by the courts. Court control from the very early days will ensure this. So too will an early determination of the merits. Courts must also be prepared to visit sanctions on lawyers who do not live up to the standards of professional behaviour expected. The Bar and the Law Society must give special attention to the ethical problems involved in multi-party litigation. 

74.    Lawyers conducting multi-party litigation are entitled, of course, to reasonable remuneration but there are reports that working excessive hours and inflation of the time spent on a case are common abuses in multi-party action litigation in the United States. Where multi-party litigation in this country is legally aided, the Legal Aid Board has a duty to oversee the lawyers and to call a halt to this type of behaviour. Courts, too, have a role in this regard. I am recommending generally that costs should be actively considered by the judge throughout the case and that, if appropriate, a Taxing Master should also be involved throughout. Because of this continuing involvement, they will have a store of knowledge about the case. That involvement at the taxing stage will be invaluable. Moreover, if the lawyers know that the judge and his team managing the case may have an influence on their remuneration, this is likely to act as a strong incentive to proper and reasonable behaviour on their part. 

Multi-party litigants and their support
75.    Multi-party actions are in any event an area of litigation which is even more lawyer-driven than any other. This may be exacerbated when the lead firm is funded on contract by the Legal Aid Board and the case will become driven by the legal team in conjunction with the Board. In those circumstances the court has a duty to ensure that the interests of the client group are protected. In the past it has been assumed that this was achieved by individuals being represented by their own solicitor and the action co-ordinated by a steering committee or lead firm. While this may provide a degree of local hand-holding and support, it does not enable the client group, either individually or as a whole, to assume the role of an informed client. 

76.    But there is a wider issue here which may be particularly relevant in legally aided cases. That is the need to represent the interests of all the group, including those not specifically identified, and to ensure effective conduct of the litigation from the claimants' point of view. 

77.    The Inquiry has heard how action groups can take on the role of an informed client, with formal constitutions established at the outset to provide for later problems, particularly in relation to settlement. Such groups can take account of their members' interests and ensure that these are reflected in the instructions to their legal representatives. Where there is no formal group representing the interests of the claimants, or where it is considered that the litigants' interests require separate representation, a trustee should be appointed by the court. There may also be a need for a trustee in cases where there are both privately paying and legally aided litigants, to ensure that the interests of both are taken into account. The trustee would be publicly funded, in some cases by the Legal Aid Board, on the basis that he or she would be fulfilling a role that would otherwise be met by an assisted person's own solicitors, or by arrangements under an 'all work' contract, which would require the lead firm to make arrangements for looking after individual clients as well as fulfilling a wider role. 

78.    The role of trustee would be flexible but the main elements might be: 

(a) to identify the objectives and priorities of the parties (by meeting them at an early stage to determine their needs), and to assist with devising a plan to meet those objectives; 

(b) to maintain a watching brief on the public interest elements of the action to ensure that opportunities to instigate change are not missed; 

(c) where necessary, to look after the interests of unidentified or unborn claimants and to act as protection against defendants picking out lead cases for settlement; 

(d) if appropriate, to assist in the formation of an informal support group, if one does not come into being spontaneously (this could be done by advertising and holding regional meetings to inform people of the impending action and put them in touch with one another). 

Approving settlement
79.    There is a strong case for court approval of all multi-party settlements, especially where the defendant offers a lump sum settlement, because: 

(a) it is necessary to ensure that the lawyers do not benefit themselves while obtaining minimal benefit for their clients, or, alternatively, profiting from the vulnerability of commercially sensitive defendants; 

(b) all members of the group are bound although they may be only indirectly represented; 

(c) a lump sum settlement must be fair although it explicitly does not try to match individual loss exactly. 

80.    There are two possible approaches to enabling the court to provide additional safeguards in this context. First, and particularly in cases where there may be unidentified or unborn potential claimants, the judge should satisfy himself that proper arrangements have been made, or request the trustee to do so. 

81.    Secondly, the court could require an identified and finite group of claimants to have in place from the outset a constitution including provisions relating to acceptance of settlement, such as majority voting. The Inquiry heard how important this was considered to be by the action groups in the Lloyds litigation, which represented numbers of largely privately paying claimants. In such a case where a minority objected to the settlement, it would be open to the judge to hear their objections. The court may also have a role in administering settlements or resolving points of difficulty in borderline cases where criteria for settlement have been agreed. 

82.    Experience elsewhere suggests that the court also has a role in cases which are before the court solely for settlement purposes. Experience, particularly in the USA, suggests that judicial oversight of settlements is not effective unless there are understood criteria for approval, which provide for cases which may be before the court solely for settlement purposes. Although the MPS is primarily a vehicle for managing actions, it could, if necessary, be requested to provide court oversight and approval of settlement. In such a case the criteria might cover such matters as whether: 

(a) the pre-requisites for a multi-party situation have been met; 

(b) the multi-party definition is appropriate and fair, taking into account, among other things, whether it is consistent with the purpose for which it is certified, whether it may be over-inclusive or under-inclusive, and whether division into sub-groups may be necessary or advisable; 

(c) persons with similar claims will receive similar treatment, taking into account any differences in treatment between present and future claimants; 

(d) notice to members of the group is adequate, taking into account the ability of persons to understand the notice and its significance to them; 

(e) the representation of members of the group is adequate, taking into account the possibility of conflicts of interest in the representation of persons whose claims differ in material respects from those of other claimants; 

(f) 'opt-out' rights are adequate to fairly protect interests of group members; 

(g) provisions for lawyers' fees are reasonable, taking into account the value and amount of services rendered and the risks assumed; 

(h) the settlement will have significant effects on parties in other actions pending; 

(i) the settlement will have significant effects on potential claims of group members for injury or loss arising out of the same or related occurrences but excluded from the settlement; 

(j) the compensation for loss and damage provided by the settlement is reasonable, taking into account the balance of costs to defendant and benefits to class members; and 

(k) any claims process under the settlement is likely to be fair and equitable in its operation. 
A special tribunal?
83.    In the issues paper published in January 1996, views were sought on the merits of establishing a special tribunal to act as a substitute for proceedings in court as to liability. The response has been overwhelmingly negative. There is a general consensus that the courts are rapidly developing case management techniques that will be further assisted by my general proposals and that the substitution of an inquiry would necessitate greatly increased funding to allow for the representation of the interests of the parties. It is considered that there would be no benefits to the process or to the funding of multi-party actions. 

84.    There was also concern about my proposal that, in appropriate circumstances, a judge in charge of a multi-party action should move into 'inquiry' mode. The powers which the new rules will give to judges to control and limit evidence will result in far greater judicial control over the pace, scope and ordering of litigation. At a time of significant change this in itself represents a major shift of responsibility towards a more pro-active judicial involvement. I see no need for any further rules in this respect. 

Inquiries
85.    The Law Society's working party recommended that legal aid be extended to boards or inquiries and that the costs of such representation should in principle be recoverable in any subsequent group action. It also recommended that there should be a presumption that any findings of fact be binding on the parties to any subsequent proceedings and inquests if the presumption was agreed by the parties before the inquiry. My own preference would be for a prima facie assumption that the findings are correct. 

86.    The Scottish Law Commission has pointed out the difficulty of devising a single set of proceedings to serve with fairness all the purposes envisaged: the fatal accident inquiry is concerned with establishing, in the public interest, the circumstances surrounding particular fatalities; the criminal trial is obviously concerned with commission of a criminal offence, and there are strong rules excluding certain evidence in relation to this; and civil proceedings are concerned with person's claims, mainly to damages (Scottish Law Commission, Multi-Party Actions, Discussion Paper No.98, pp.50-1). It is clear from responses to the Inquiry that there appears to be a considerable element of duplication in the current approach to the establishment of disaster inquiries, inquests and subsequent criminal and civil litigation. There are also useful lessons to be learned from the study of previous inquiries and subsequent litigation. It was not part of the remit of my Inquiry to investigate this area but, despite the difficulties identified by the Scottish Law Commission, I consider that this is an area which requires further work, in particular in relation to its potential to inform or in part replace litigation in appropriate cases. 

Conclusion
87.    Although in the Inquiry's issues paper I encouraged consideration of more radical alternatives to the new rule proposed by the Law Society's working party, I have been persuaded by the strength of the response that such approaches are not yet necessary, given the continuing development of more effective ways of handling multi-party actions. I hope that my proposals of a multi-party situation, of pro-active judicial control and prospective arrangements as to how costs should be dealt with (although not the actual amounts involved) as well as the other recommendations in this chapter, will contribute to that process. It will be for the Lord Chancellor, if these proposals meet approval, to develop them in conjunction with the relevant interests. 

Recommendations
My recommendations are as follows. 

(1) Where proceedings will or may require collective treatment, parties or the Legal Aid Board should apply for a multi-party situation (MPS) to be established. This would suspend the operation of the Limitation Act. The court may also initiate an application. Within the MPS, part of the proceedings could be common to some or all of the claimants, and other parts could be limited to individual claimants. 

(2) Individual claimants would be able to join the MPS at the application stage and subsequently by entering their names on an initial register. 

(3) The court should certify an MPS if it is satisfied that the group or groups will be sufficiently large and homogeneous, and that the cases within the MPS will be more viable if there is a collective approach than if they are handled individually. 

(4) Lower value or local cases should be dealt with locally at appropriate courts by either a High Court or Circuit judge. 

(5) A managing judge should be appointed at or as soon as possible following certification and should handle the action throughout. 

(6) In appropriate cases additional support may be provided by the appointment of a deputy Master or deputy district judge from those practitioners who already have considerable experience of multi- party litigation. 

(7) The court should have a residual power to approve the lead lawyer if a difficulty arises in appointing one. 

(8) The court should usually aim to treat as a priority the determination of the generic issues while establishing economic methods of handling the individual cases. 

(9) The court should have power to progress the MPS on an 'opt-out' or 'opt-in' basis, whichever contributes best to the effective and efficient disposition of the case. 

(10) In reaching a decision on notice of the action to potential claimants, the court must take into account the cost of such notice and its usefulness. 

(11) The court should be responsible for determining whether the action has merit and should proceed and the criteria which must be met by those wishing to join the action. 

(12) The court should determine the arrangements for costs and cost sharing at the outset. The costs of action groups should be recoverable on taxation. 

(13) The Lord Chancellor's Department and Legal Aid Board should consider the possibility of extending the upper limits of financial eligibility on the basis of increased contributions. In appropriate cases, with tight judicial management and control on costs it may be possible for assisted persons' liability to be assessed and fixed in advance. 

(14) The possibility of a contingency legal aid fund should be reconsidered in the context of these proposals. 

(15) The court has a duty to protect the interests of claimants, especially those unidentified or unborn. 

(16) In appropriate cases the court should appoint a trustee. 

(17) Multi-party settlements should be approved by the court especially where the defendant offers a lump sum settlement. 

(18) The court should require an identified and finite group of claimants to have in place from the outset a constitution including provisions relating to acceptance of settlement. 

Chapter 18    Crown Office List 

Introduction
1.    Many of the public law proceedings which are administered by the Crown Office are of considerable constitutional significance, since they are the means whereby the lawfulness of decisions of public bodies can be examined by the courts and individuals who have been improperly detained can secure their liberty. As has so often been stated, the growth of public law and, in particular, of judicial review has been one of the most significant developments in the English legal system in the last 25 years. It is therefore important to consider how the procedure and management of these proceedings are to be absorbed into the reformed civil justice system which I am advocating. 

2.    My objective is to secure greater uniformity of procedure among those cases which are dealt with by the Crown Office, which can at present be bedevilled by disputes as to procedure, notably where there may be an option as to what remedy to seek. For the same reason, there also needs to be greater uniformity between the procedures in public law cases and those in private law cases. The procedural exclusivity rule, whereby it is normally an abuse of process not to use judicial review when it is the appropriate procedure, has led to wholly undesirable procedural wrangles and has been much criticised by distinguished commentators. It continues to cause problems, notwithstanding some clarification by the House of Lords in the Roy case (Roy v Kensington and Chelsea and Westminster FPC [1992] 1 AC 624). 

3.    The Law Commission, in its 1994 report, Administrative Law: Judicial Review and Statutory Appeals, has made a series of recommendations for procedural reform which for the most part I warmly endorse. That report was published before the date of my interim report, on which my present proposals are also based. I have benefited considerably from the advice of the Crown Office Working Group under the chairmanship of Lord Justice Brooke, the former chairman of the Commission. I am also grateful to the members of the Justice/Public Law Project and to those who have organised and attended a series of conferences on public law proceedings, and made written submissions to me arising out of them. 

4.    Cases administered by the Crown Office List rarely involve determining factual evidence or hearing witnesses. Any necessary evidence is nearly always given by affidavit. Discovery, too, is rare. Crown Office proceedings are therefore on the whole free of the excesses that plague other proceedings. They can proceed rapidly to a hearing which will usually be quite short. They should involve relatively modest expenditure by the parties. 

Nominated judges
5.    The use of judges specially nominated to hear Crown Office cases is one of the strengths of the Crown Office List. I hope, however, that in the future more judges from other Divisions can be nominated to hear Crown Office cases where their experience in a specialist area would be valuable. 
Local disposal
6.    There is also a real need for the resolution of some Crown Office List cases on Circuit. Some cases, for example those which involve central government or an issue of general importance, would not be appropriate for this, but many Crown Office List cases are no less local than disputes between two individuals. An example is judicial review of those housing cases which are not disposed of by the new procedure I am recommending. There has been a number of experiments designed to ascertain whether it is practicable for selected cases to be heard on Circuit, but they have not been successful. Nevertheless I am convinced that certain cases ought to be heard locally. The problem is that until the facility for cases to be heard at a local centre is firmly established, the cases do not surface. How best to achieve this depends on the resources available. However, I recommend that a start should be made. One way would be to select a single provincial centre for the hearing of Crown Office List cases. Unless a High Court judge could be made available, which I accept is unlikely, one or preferably two Circuit judges, sitting as deputy High Court judges, should be nominated for the purpose. The experience with Chancery and Mercantile lists suggests that it is essential to have a judge with the required expertise available with sufficient regularity to persuade local practitioners to take what will be on offer seriously. 

Judicial review
7.    Some of the general recommendations which I am making apply as much to Crown Office cases as to private law cases. Some apply even more strongly. Among these is the recommendation that applicants should be encouraged to resolve their complaints without resorting to litigation. There is an increasing number of grievance procedures and ombudsmen available for this purpose. Applicants should normally use these procedures first. Judicial review ought to be conserved as a remedy of last resort. Before an application is made to initiate proceedings for judicial review, the proposed applicant should have taken advantage of any system of dispute resolution available, unless it would be unreasonable to do so, for example because the complaints procedure is too slow. If there is no satisfactory system of ADR the applicant should notify the proposed defendant of the claim, giving sufficient information to enable a response to be made rapidly so that the applicant could still comply with the three month time limit within which the claim must usually be brought. The defendant would not be obliged to respond, but should notify the applicant that there was to be no response. The fact that the court can extend time should avoid an applicant who waits for a reasonable period for a response from being prejudiced. This will put on a slightly more formal basis the growing practice of writing a letter before commencing proceedings, which was strongly urged by Brooke J in R v Horsham DC ex p Wenman [1994] 4 AER 681. 

The form of application
8.    Rather than being a completely separate form, as at present, an application for judicial review should follow the standard claim form. In other words, it must include a summary of the facts relied on and its contents must be verified. It will therefore replace the application and principal affidavit in support. I hope that it will also overcome the current problem of excessively lengthy applications and affidavits. There will, of course, be particular requirements for claims for judicial review, for example that a copy of the decision which is the subject matter of the claim and any response by the defendant to the pre-application process must be attached. 

The remedies which should be available
9.    I see no reason why any remedies which could be obtained in a private law action, or a writ of habeas corpus, should not also be included in a claim for judicial review, so long as it is not inconvenient to do so. The court should be able to direct that additional claims should be disposed of separately or made the subject of a separate claim if their inclusion would interfere with the disposal of the claim for judicial review. When considering whether to grant relief the court should be able to take into account any offer by the defendant to pay compensation. 

10.    I recommend that the court should have an express power to grant advisory declarations when it is in the public interest to do so. However, this should be limited to cases where the issue was of public importance and was defined in sufficiently precise terms, and where the appropriate parties were before the court. 

11.    Litigants will be encouraged to issue their claims for judicial review at the Crown Office, since it will continue to administer them. However, the originating process will not be invalidated if the claimant issues a claim in another court and it will be for that court to transmit the claim to the Crown Office. 

Preliminary consideration
12.    I agree with the Law Commission that the leave stage should be renamed the preliminary consideration stage. This will also demonstrate that the initial filtering process is very much the same as that which will take place in private law proceedings. It should, however, take place on the application being made, before any defence is filed, rather than after the defence has been filed, as usually happens in private law proceedings. The same criteria should also be applied in determining whether the case should proceed, namely whether there is a realistic prospect of success or some other reason why the case ought to be disposed of at a substantive hearing. The judge should give brief reasons where he refuses permission to proceed. 

13.    After a written refusal there should be a right of renewal to a single judge at an oral hearing and a further right of appeal to the Court of Appeal, but only with the leave of the judge or a Lord Justice, from a refusal at the oral hearing. In my view it would be sensible if this procedure applied in criminal causes and matters as well as civil causes. I recognise, however, that it raises questions of judicial deployment in criminal cases and further consultation will be needed to ensure that any difficulties can be overcome. 

14.    The preliminary consideration should be in writing, as the Law Commission proposes, unless the court directs an oral hearing. The judge conducting the preliminary consideration should be able to call upon the defendant to provide information, in a standard questionnaire, or to make representations, although I hope that greater use of the pre-application process will mean that this is not normally necessary. It would not be obligatory for the defendant to respond but failure to do could be taken into account in the decision whether the application should proceed. 

15.    The court should be able to grant interim relief before the preliminary consideration of the claim, although interim relief on an ex parte basis would only be granted in a very clear and urgent case. The rules should also make it clear that any appropriate remedy, including a stay, an interim declaration and bail, can be granted. The provisions on bail will be clarified, as recommended by the working group. 

16.    Case management is applicable to judicial review claims as well as to private law claims. At the preliminary consideration the judge should consider giving directions for the future conduct of the proceedings and the claimant should be able to indicate on a pro forma or standard form what directions should be given. The judge should also be able to ask the defendant for his views, although in most cases it will be preferable to make the directions subject to any written representations by him. Directions could be given as to: 

(a) the persons on whom the claim should be served (the court should consider whether any public body other than the proposed defendant will be affected by the decision); 

(b) whether there should be a defence; 

(c) what, if any, further evidence is required and the form it should take (usually witness statements but exceptionally affidavits); 

(d) the form which the hearing should take. 

The judge should lay down a timetable, with as precise a date for the hearing as can be given. By giving directions the court should be able to limit the number of interlocutory hearings. 

Defence
17.    If the issues are sufficiently clear from the claim the judge may decide to inform the defendant that he need only provide a skeleton argument. Otherwise, he will indicate that there should be a defence, although the defendant will have the option of saying on the notice of intention to defend that he will not file a defence. The defence should be in the standard form of a defence to the claim. Like the claim, it will not be a lengthy and complex document but should be restricted to a succinct statement of the facts (so far as they differ from those set out in the claim) relied on by the defendant and his contentions. It should have annexed to it any documents relied on. It would replace the present principal affidavit, since there will be a requirement that the defendant verify the truth of its contents. 

18.    The defendant should be able to counterclaim for a declaration or other appropriate remedy which arises out of the matters to which the claim relates, unless the counterclaim could not be dealt with conveniently with the claim, as might happen where it would add extra parties. In certain cases it may be appropriate to impose a condition that a public authority should not seek the costs of the counterclaim. 

Further evidence
19.    The parties will be allowed to put in additional evidence, but they will have to justify the costs of doing so, since judicial review is not the normal way of resolving issues of fact. 
Standing
20.    I support the Law Commission's recommendation that the present generous practice of the courts in interpreting the requirement that the applicant must have a 'sufficient interest' in the matter to which the application relates should be incorporated in the new rules. This should be in general terms, although a practice guide could indicate relevant factors. I agree with the Commission that the applicant will have standing if he has been or will be adversely affected or if it is in the public interest that the proceedings should be brought. This is the test which I consider should be of general application: in appropriate private law cases, such as claims for a declaration, the courts should on occasion be able to allow proceedings to continue if it is in the interests of justice or in the public interest that they should do so. As the Justice/Public Law Project paper points out, the question of the applicant's standing can ultimately be treated as secondary to the merits of the case. 

21.    Consideration should be given to conferring on the court a discretion to allow third party intervention, both in the applicant's interest and in the public interest. If this is thought desirable, it should be a principle of general application, although the courts' approach should be more cautious when considering whether to allow intervention in proceedings concerning private rather than public law rights. 

Costs
22.    I agree with the Law Commission that legislation should confer a discretion on the court to order costs to be paid out of public funds where it is in the public interest that proceedings should be brought. If this recommendation is not implemented I recommend that the court should have a discretion not to order an unsuccessful party to pay the other party's costs, on the grounds that the proceedings have been brought in the public interest. Initially the discretion should only be exercised where there would otherwise be substantial hardship. 

Written determination
23.    As judicial review and some statutory applications in the Crown Office List do not usually involve oral evidence, they are susceptible to disposal in writing. This would not be appropriate for cases involving a point of principle, but it could sometimes be a valuable option for a straightforward case where the parties agreed on its use. Arrangements would need to be made for the documents and the judgement to be inspected by the public. Subject to these points I recommend that the judge should have a discretion to direct that there should be no hearing. 

Divisional Court and appeals
24.    At present judicial review in criminal causes and in the heaviest civil cases are heard by a Divisional Court of at least two judges. The justification in criminal causes is the restricted right of appeal to the House of Lords. In my view all cases of judicial review should be heard by a single judge unless there are exceptional circumstances. The proposals in paragraph 13 as to renewal at the preliminary consideration stage should be applied to appeals from substantive decisions. In criminal causes the appeal should be to the Criminal Division of the Court of Appeal and in non-criminal causes to the Civil Division. In both cases leave from the judge or the appeal court would be required. The requirement of leave is justified because of the need for certainty in criminal matters; it already exists in most civil appeals. As with the proposals on renewal of applications, there should be further consultation about this. 
The prerogative orders
25.    Although I am an enthusiast for adopting modern English, I am not in favour of the Law Commission's proposal to replace the names certiorari, prohibition and mandamus with a quashing, prohibiting and mandatory order. The Latin names are used throughout the common law world and have become synonymous with the duty of superior courts to protect the public against the abuse of power. I am not sure that the proposed alternatives are that much easier to comprehend. On the other hand I agree with the Treasury Solicitor that the title of judicial review proceedings, R v A, ex parte B, is outmoded and should be changed to A v B. 

Bridging the divide
26.    The recommendations which I have made are intended to bridge the divide between public law and private law claims by bringing the two procedures together. The same statements of case will be used in both, so that there will be no need for a claim in one area to be treated as though it had been begun by another procedure. It is nevertheless important that the safeguards of the three month time limit and of standing, which are necessary in judicial review claim, should not be bypassed, but these can be retained without making it an abuse of process to adopt the wrong procedure. 

27.    If a question arises as to whether the proceedings should have been brought by judicial review it will be possible to transfer the claim to the Crown Office for a case management conference, at which the same filtering process, without the court having to consider whether the issues are ones of public or private law, will apply, unless the answer is obvious or unless the issue needs to be resolved for substantive as opposed to procedural reasons. If the case is without merit, it can be dismissed irrespective of whether it raises public or private law issues; if it has merit the judge can direct it to proceed without determining whether it is a public or private law case. Furthermore, if the court thinks this is the best course to adopt in all the circumstances, it will be possible to leave consideration of standing and time limits until the final hearing. This is often necessary at present because the merits can affect both questions of standing and delay. 

Habeas Corpus
28.    So venerated is the writ of habeas corpus that law reformers have been cautious about interfering even with the procedure by which it is obtained. I share the Law Commission's view that it should not be absorbed into judicial review. However, I believe that its procedure should be as similar as possible to that for judicial review and it should be possible to seek a writ of habeas corpus on a claim for judicial review. 

29.    The application will be made by using a claim and will be verified by the applicant or some other appropriate person. The applicant will be able to apply ex parte to a single judge orally or in writing and the judge will be able to order the claimant's release, dismiss the claim, adjourn a written application for a hearing or adjourn for a full inter partes hearing, giving directions for the hearing. The person served with a claim should answer it in a defence, setting out the facts relied on to justify the detention. 

30.    At present, in a criminal case where the judge does not order release, he has to refer the application to a Divisional Court. I recommend that he should have the same powers as the Divisional Court. Otherwise the judge on the inter partes hearing should have the same powers as at present. There should be the same routes of appeal as in judicial review. The Law Commission favoured assimilating the procedure in criminal and civil cases but were concerned about adding to the burdens of the Criminal Division of the Court of Appeal. If judicial resources are an impediment then I recommend that the appeal should be heard by a Divisional Court. 

31.    I also recommend that English names (writ of release, writ to give evidence, writ to answer a charge and writ of transfer) should replace the Latin names of the four forms of the writ. These names do not have the same significance as the names of the prerogative orders. 

Committal
32.    The working group has made suggestions to clarify and improve RSC Order 52, which deals with committal for contempt of court. I agree that the rules should distinguish more clearly between civil contempt, ie breach of an order or undertaking, and criminal contempt, which usually relates to conduct interfering with the administration of justice. The former should be dealt with by general provisions, since applications are made to the court which made the order, whereas the latter is dealt with in the Crown Office List. The new rules will give effect to the working group's proposals and will aim to treat all litigants in the same way. 

33.    The same form of order should be used in the High Court and the county courts and there should be a requirement that copies of all orders for committal should be sent to the Official Solicitor. I also agree that the county courts should have the same power as the High Court to issue bench warrants for the arrest of contemnors, so that orders for committal are not made in their absence. It would be desirable if the Official Solicitor were to review all orders which, for whatever reason, had not been served within six months. 

Recommendations
My main recommendations are as follows. 

(1) The procedures in public law cases should be brought into line with one another and with those in private law cases wherever possible. Use of the wrong procedure should not lead to the case being dismissed. Instead it should be dealt with so far as possible under the proper procedure. 

(2) More judges from other Divisions should be nominated to hear Crown Office List cases. 

(3) Certain Crown Office List cases should be heard outside London. 

(4) Claimants for judicial review should use available methods of ADR. 

(5) Claimants should notify the defendant of their proposed claim before starting proceedings. 

(6) A claim for judicial review and any defence should follow the standard claim form and defence. Unless it would inconvenience the hearing of the claim for judicial review, it should be possible for the claimant to include any remedies which could be obtained in a private law action and for the defendant to make a counterclaim. 

(7) The court should be able to grant advisory declarations in limited circumstances. 

(8) At the preliminary consideration stage (formerly 'leave'), which should be in writing, the judge should allow the claim to proceed if there is a realistic prospect of success or some other reason why the claim should be disposed of at a substantive hearing. He should consider giving directions for the conduct of the claim and set a timetable. 

(9) There should be a right to renew the application in non-criminal cases at an oral hearing before a single judge and a further renewal to the Court of Appeal, with leave. Consideration should be given to the same procedure applying in criminal causes. 

(10) The court should be able to grant interim relief before the preliminary consideration but should only do so ex parte in a clear and urgent case. 

(11) The claimant will have standing if he has been or will be adversely affected or if it is in the public interest that the claim should be brought. 

(12) All cases of judicial review should normally be heard by a single judge. There should be an appeal, with leave, to the Court of Appeal, Civil Division in non-criminal causes and consideration should be given to enabling appeals in criminal causes to lie, with leave, to the Court of Appeal, Criminal Division. 

(13) The court should have a discretion to order costs to be paid out of public funds or to order that the unsuccessful party is not to pay the other party's costs where the proceedings have been brought in the public interest. 

(14) It should be possible to determine some claims in the Crown Office List in writing where the parties agree. 

(15) The rules on habeas corpus and committal for contempt will be clarified and simplified. 

Chapter 19    Specialist Jurisdictions 

Introduction
1.    In chapter 26 of my interim report I stressed that the same general principles, rules and procedures need to apply as far as possible throughout the system. High Court and county court procedures should be brought together in a single code of rules, and different procedures within the Chancery Division and the Queen's Bench Division of the High Court and within the High Court and county courts should be assimilated wherever possible. Divergences of approach which make the civil justice system more complex, expensive and slower should be avoided. Some special types of case do require different procedural provisions, but I believe that their number and extent should be kept to a minimum. 

2.    Accordingly I invited a number of judges in specialist areas of High Court work to appoint small working groups to advise on those matters in their areas for which it would be essential to have provisions which departed from the standard procedure. I also wished to know of specialist practices or procedures which might usefully be adopted more generally. The areas covered are Chancery, Intellectual Property, Commercial Court, Official Referees, Admiralty and Crown Office. All six groups produced substantial reports, which will be available on request. They have made a significant contribution to this report and their advice has been invaluable. Having considered their reports I have come to the conclusion that the matters for which there will need to be special provision for particular areas of litigation are limited. 

3.    Most cases in the Commercial Court and the Official Referees' Court follow the present procedure for writ actions. The focus here has therefore been on elements of the new claim procedure, in particular, case management, disclosure of documents, witness statements and expert evidence. They have few rules of their own. (RSC Order 36 applies to Official Referees' and RSC Order 72 to commercial actions.) The same is true, although to a lesser extent, of the Intellectual Property and Admiralty groups. The Chancery and Crown Office groups, on the other hand, have had to cover a wide range of existing rules dealing in detail with questions with which they are concerned. The Crown Office List is covered in chapter 18. 

4.    The rules for the different specialist areas are in part as diverse as they are because hitherto there has been no particular desire to harmonise the different procedures. Many of the differences of detail are either unintentional or for reasons no longer relevant or remembered. 

Chancery
The business of the Division
5.    The principal business of the Chancery Division, leaving aside insolvency and patents, concerns proceedings involving charities, civil fraud, companies, contracts for the sale and purchase of land, intellectual property, landlord and tenant, mortgages, partnership, professional negligence and trusts, wills and probate. 

6.    The Chancery Division, therefore, contains a number of specialist areas. It was partly for that reason that in chapter 12 of my interim report I accepted that the Chancery Division should not be merged with the Queen's Bench Division. However, because much of its work is now similar to that heard in the Queen's Bench Division, in particular the Commercial Court, I recommended that the administration of the two Divisions be brought closer together. This would enable judges of the Queen's Bench Division with appropriate experience to hear cases in the Chancery Division and vice versa when this would result in the more efficient disposal of cases. It would also mean that it would be of less significance in future which Division the case was commenced in. 

7.    The report of the working group makes it clear that many of the present Chancery procedures can be readily accommodated by the general provisions of the new rules. 

8.    At present jurisdiction to hear family provision claims under the Inheritance (Provision for Family and Dependants) Act 1975 is shared by the Chancery Division and the Family Division. The group considers that this is inefficient and can lead to inconsistency and recommends that all such claims should be heard by the Family Division. The judges of the Family Division agree. I accept that this should be the normal practice but, as the Vice-Chancellor has pointed out to me, claims under the 1975 Act may be linked to other claims which are more appropriate for disposal in the Chancery Division, and there should therefore be no rigid rule confining proceedings to the Family Division. 

9.    My Inquiry does not extend to proceedings under the Insolvency Act. This is a largely quasi-administrative jurisdiction, and concerns issues of enforcement, rather than ordinary civil litigation between two parties. There are a number of applications under the Companies Act which are dealt with by the Companies Court and governed by the Rules of the Supreme Court. I recommend that such proceedings should be entitled "In the Companies Court", which reflects what happens in practice, even though technically only Insolvency Act matters ought properly to be so described. Indeed, I recommend generally that where proceedings are usually disposed of in a particular list the heading of the case should identify that list. 

10.    In the new rules the definition of 'the Court' will continue to include the Companies Court Registrar. They will also make it clear that the Registrars in Bankruptcy have all the powers of Masters in addition to those specifically conferred upon them by the Insolvency and Companies Acts and the Insolvency Rules. 

11.    The group's suggestion that the Vice-Chancellor institutes an annual review for the Chancery Division, similar to those published by the Court of Appeal and Commercial Court, is welcome. This could summarise the procedural developments of the previous year, draw attention to any common procedural shortcomings, give current targets for hearing dates and look ahead to forthcoming changes. Again I would go further and recommend that the Head of Civil Justice publish an annual review covering the civil justice system as a whole. 

Procedure
12.    Many Chancery actions proceed at present by way of writ and will be suitable to the new claim procedure. Issues arising from the Chancery Group's comments on such general matters as case management, experts, witness statements etc will be found in chapter 12. The Chancery Guide, which was produced in April 1995, already provides very useful advice on the conduct of cases. As I have indicated in chapter 12, cases which are at present begun by originating summons will proceed by way of a verified claim form which will replace the originating summons and affidavit in support, and, where necessary, a defence in the standard form, which will replace the affidavit. The claimant will still be able to ask for a date to be fixed for the hearing when he issues the claim. Where the defendant does not return the notice of intention to defend or indicates on it that he will not be filing a defence, the procedural judge will then fix a date for the hearing. Where a defence is filed the judge will consider the statements of case and fix a date or give directions as to the conduct of the claim. 

13.    The Chancery Working Group has provided me with invaluable advice for the new rules, in particular in relation to rules and procedures for the more specialised areas of their work. The new rules will reflect the great majority of their advice and so it is not necessary for me to include in this report all the technical details to which they refer. I should, however, give some indication of ways in which the working group has met the aims of my detailed study of specialist jurisdictions. 

Simplifying complex matters 

(a) The working group points to RSC Order 102 (The Companies Act 1985) as a prime example of unnecessary complexity in the types of originating process and a prime candidate for simplification. Although it will be more appropriate for some applications to be heard by a judge and some by the Companies Registrar, that is not something which needs to be reflected in the form of originating document. Nor is there any logical reason for certain applications to be begun by petition (although there is a statutory requirement that applications under section 459 of the Companies Act 1985 should be begun by petition). A petition, unlike an originating summons or motion, must itself contain all the facts necessary to found the relief required. In future, the claim form will do this and the new rules will merely record that a claim which does so will be a petition for the purposes of that section. 

Removing separate rules where these are no longer necessary 

(b) An example is the present RSC Order 86. I agree with the group that there is no longer a need for a special order on summary judgment in actions for specific performance. Order 86 is therefore to be combined with Order 14. 

Taking matters out of the rules which are more suitable for practice directions and guides 

(c) The group refers to RSC Order 31. This Order gives the court wide powers to refer matters to Conveyancing Counsel. It also goes into details as to the reference, which are matters more appropriate to a practice direction or guide. Order 43, rules 4 to 7 contain various matters of detail which could be incorporated into a practice direction. Order 44, rules 4 to 8 (accounts of debts) relate to the old administration action, which is now almost obsolete and need only be put in a practice direction or guide. A third example is that the procedure for inquiries as to creditors in the context of a reduction of capital under section 136 (3) to (5) of the Companies Act (now in Order 102, rules 7 to 15) can be left to a practice direction or guide, as again such inquiries are very rare. 
Achieving uniformity with equivalent county court rules 

(d) The particulars required from both parties in a number of Landlord and Tenant Act applications are more extensive in the county court. I agree with the working group that these are more useful and informative for the court and that these should be the model for the new rules. 

Pointing to existing rules which already fit well with my proposals 

(e) The wide powers contained in Order 43, rule 3 and Order 44, rule 3 (directions in accounts and proceedings under judgments) are very much line with the approach which I am proposing generally and should continue. 

Indicating which matters will continue to need separate treatment 

(f) Probate actions, in which the court is asked to pronounce for or against the validity of wills in order that proof of a will in solemn form may be obtained, have characteristics which require special rules. Because the court has to consider the evidence, it is not possible either to obtain judgment by default or, usually, judgment by consent and the rules which indicate this and make alternative provision (Order 76, rules 6 and 10 to 12) need to be included in the new rules. The importance of the documents, ie the disputed wills, is also such that the special rules for tracking them down and bringing them into the custody of the court should remain (rule 5). 

Making useful suggestions which are of general application 

(g) The group notes that at present it is possible to transfer only the whole case and they suggest that there should be power to transfer particular issues to another court. I adopt this suggestion. It accords well with my proposal for more emphasis to be placed on the identification and disposal of specific issues in a case. 

Intellectual property
14.    In the case of Chaplin Patents Holdings v Group Lotus (The Times, 12 January 1994), Sir Thomas Bingham MR summarised very clearly the developments that have taken place in patent litigation in the last 10 or 15 years. He noted that the high reputation of the Patents Court within the High Court had never been in question but that in the 1980s problems of cost, delay and complexity were felt to be making access to justice difficult for smaller enterprises. As a result, the Patents County Court had been created by the Copyright, Designs and Patents Act 1988 with the purpose of improving access to justice by providing cheaper, speedier and more informal procedures than those in the Patents Court. Its object was to handle smaller, shorter, less complex, less important, lower value actions, but in considering whether to transfer cases to the Patents Court it was also to have regard to the financial position of the parties. 

15.    The creation of the Patents County Court was supported by industry but there are now differing views as to its success. It has been pointed out by some commentators that the number of cases which are brought in the court has been falling, although this is also true of the Patents Court. The court has also been the subject of some adverse comments by the Court of Appeal, most recently in Sony Corporation v Pavel (The Times, 22 March 1996), a case which had involved over 250 pages of pleadings, nearly eight days of hearings about interlocutory disputes and a trial lasting nearly four weeks. Aldous LJ said that "some alteration is necessary if the purposes of the PCC are to be achieved". Again, I am aware that supporters of the Court have said that this was not a typical case. 

16.    Clearly improvements could be made to the ways in which intellectual property litigation is handled. It continues to suffer from the vices of cost, delay and complexity. As the new draft rules make clear, dealing with a case justly includes handling it so as to ensure that, so far as is practicable, the parties are on an equal footing, and handling it in ways which are proportionate to the amount of money involved, the importance of the issues and the parties' financial position. I recognise that these matters may point in different directions, when it comes to considering which court should hear a case in intellectual property litigation. For example, the likely commercial effect on each party if relief is, or is not, granted, may not be apparent from a figure representing the value of the right being litigated. 

17.    In my view there is a pressing need for both the Patents Court and, more especially, the Patents County Court to develop procedures which go further than existing ones in providing rapid resolution of disputes, with a strict timetable and a trial limited in time, and a fixed budget for costs, as I am recommending for the fast track. This will enable smaller firms to compete on a more level footing with larger companies. I outline my proposals for such a procedure in chapter 5. 

18.    Like the Chancery Working Group, the Intellectual Property Group has made a number of valuable recommendations to me about specific procedural issues and these will influence the new rules. 

19.    I accept that there are a number of rules in RSC Order 104 which cannot be assimilated into the general rules and need to be retained. The Patents Acts require an amendment to the specification of a patent to be advertised and the group has proposed a simpler rule for the procedure to be followed on an application for leave to amend, since the present procedure can be cumbersome and expensive. The rules requiring certain matters to be pleaded, such as obviousness and commercial success, also need to be retained, although it might be possible to put them in a practice direction rather than in the rules themselves. Other rules which need to be retained are those on scientific advisers, the inspection of equipment etc pleaded in relation to an allegation of prior use, the requirements on the Patent Office to inquire and report and employee compensation claims. The recently made rules on service at the address for service given at the Patent Office in respect of certain registered rights held by foreign proprietors should also be preserved. 

20.    A recently introduced practice in the Patents Court, and in the Official Referees' court, is the use of telephone summonses. I looked forward to the possibilities of using telephone and video conferencing in chapter 13, paragraphs 15-18 of my interim report and if the experience of the Patents Court and Official Referees is favourable I would hope that greater use can be made of telephone summonses in other courts. I appreciate that initially the profession is showing little enthusiasm for this initiative but with experience I would expect its popularity to grow. 

21.    The Intellectual Property Group also helpfully draws attention to the Patents Court's practice, contained in a practice direction, of requiring the parties, about a week before the trial, to produce an agreed reading guide indicating to the judge the material he should pre-read and the order in which it should be read, as well as identifying what the parties conceive to be the issues. In the future more active case management could mean that the guide would be useful at an earlier stage. I welcome the use of pre-reading guides and agree with the group that they should be extended to other areas of multi-track litigation. 

22.    At present, under the Copyright, Designs and Patents Act 1988, the High Court does not have the power, which it has in relation to other county court cases, to entertain an application to transfer a case from the Patents County Court to itself. The majority of the Intellectual Property Group has said that where either party wishes to have a case transferred from one court to the other, such an application should be heard by the High Court judge in charge of the Intellectual Property List, in order for there to be predictability and uniformity of approach. They add that uncertainty as to which court will hear a case is a factor affecting foreign parties' choice of the jurisdiction in which to bring their litigation. The contrary view is that an application to transfer should be made to the judge of the court in which the case has begun and that it would go against the policy accepted by Parliament in the 1988 Act to permit the High Court to transfer Patents County Court cases to itself. I do not recommend at present that intellectual property litigation should differ from other litigation, in which the general principle will be that decisions on allocation should be taken by the procedural judge at the court where the claimant issues his claim. Nevertheless, I recognise that there are strongly held views on the issue, and it may be that the Head of Civil Justice, in consultation with all those with an interest in intellectual property litigation, will wish to look again at the question of allocation. To my mind improving the procedures of both courts is the first task. 

Commercial Court
23.    The Commercial Court is a good example of a specialist court which has a valuable and detailed practice guide to its proceedings but relatively few rules which are specific to it. Such rules as there are are contained in RSC Order 72 and in CCR Order 48C for the Central London Business List. Most of the working group's very valuable report deals with general issues such as pleadings, discovery, witness statements and case management, which I discuss in chapters 12 and there is little to which I need draw attention here. 

24.    I recommend the continuance of the Commercial List in the High Court in London. The definition of 'commercial action', which refers to 'merchants and traders', should be replaced by a more modern definition. I also welcome the growing use of the Central London County Court's Business List and of the Mercantile Lists in the High Court outside London. 

25.    I propose that there should be uniformity in the description of claims and defences. I do not see any necessity for the Commercial Court to retain the description of points of claim and points of defence, since the requirements as to statements of case reflect what their use was intended to achieve. Nor do I consider that special rules are needed for the transfer of commercial actions, since the new rules will contain wide provisions on the transfer of cases. 

Official Referees
26.    In my interim report I noted that many contributors to the Inquiry had commented on the advantage of having specialist judges in certain areas, among them Official Referees' business. I said that specialisation was likely to increase but added that most judges should hear more than one type of case. I recommended that Official Referees' business should form one of the lists to which all High Court proceedings should be attached. Accordingly, I do not propose to alter the existing arrangements whereby the Official Referees' court is a 'court' for the purposes of the Rules, or the entitlement of a party to begin proceedings in the Official Referees' court. Nor do I believe that the nature of their business should be changed (subject to possible drafting modifications, since it is not readily apparent from the present provisions that their work essentially concerns construction cases). 

27.    As with the Commercial Court I believe that the wide, general provisions as to transfer should apply to transfers to and from the Official Referees' court. 

28.    I welcome the proposal in the working group's report that the rules should provide that trials or other hearings may take place anywhere and I agree that this power should be generally available. 

29.    Again like the Commercial Court Group's report, the Official Referees' Group's report deals chiefly with issues which are common to all ordinary claims on the multi-track: discovery, witness statements and experts, which are covered in chapters 12 and 13 of this report. Their proposals for case management in the Official Referees' courts are also covered in chapter 12. I agree with the group that there may be occasions when it would be useful to hold a case management conference even before the defence has been filed. The management needs of each case must be considered. However, there must also be consistency in the approach to case management and I do not favour the practice whereby each judge works from his own standard directions. 

Admiralty
30.    Admiralty proceedings are another specialised area which clearly needs to retain a number of special rules. Examples are the provisions relating to arresting a vessel, the sale of a ship and limitation actions. Again I should like to pay tribute to the detailed work which the Admiralty Working Group has carried out, which is of great use to those who are assisting in drafting the new rules. Consideration should also be given to reducing the number of county courts which have Admiralty jurisdiction. About one third of them have heard no Admiralty cases in the last five years and many others have heard very few. 

The Crown
32.    Government departments and the Treasury Solicitor have at my request reviewed the existing rules which give the Crown advantages which are not available to other litigants. They have concluded that a number of provisions are no longer justifiable and these will be omitted from the new rules. This is a small but not totally insignificant step. 

Recommendations
My main recommendations are as follows. 

(1) Many of the present Chancery procedures should be accommodated by the general provisions of the new rules. 

(2) Where proceedings are usually disposed of in a particular list or court, the heading of the case should identify that list or court. For example, all Companies Act proceedings should be entitled 'In the Companies Court'. 

(3) The Vice-Chancellor should institute an annual review of the Chancery Division, similar to those published by the Court of Appeal and the Commercial Court. 

(4) The Head of Civil Justice should publish an annual review covering the civil justice system as a whole. 

(5) There should be a power to transfer particular issues, as well as whole cases, to another court. 

(6) The Patents Court and the Patents County Court should develop procedures which go further than existing ones in providing rapid resolution of disputes, with a strict timetable and a trial limited in time, and a fixed budget for costs. 

(7) A number of the special rules for intellectual property, Chancery and Admiralty proceedings should be retained. 

(8) Pre-reading guides for trial judges, as currently used in the Patents Court, should be extended to other areas of multi-track litigation. Where it would assist with case management, they should be made available at an earlier stage in the litigation. 

(9) Both the Official Referees' Court and the Commercial List in the High Court in London should continue. The definition of 'commercial action' should be replaced with a more modern one. 

(10) There should be uniformity in the description of claims and defences, and there is no need for the Commercial Court to retain the description of points of claim and points of defence. 

(11) There should no longer be special rules for the transfer of commercial actions, since the new rules will contain wide provisions on the transfer of cases. 

(12) As proposed by the Official Referees' Working Group, there should be a general provision in the rules that trials or other hearings may take place anywhere. 

(13) Consideration should be given to reducing the number of county courts with Admiralty jurisdiction. 

Section V

Rules of Court
Chapter 20    The New Rules 

1.    It is part of my remit to produce a single body of rules of court to replace the existing Rules of the Supreme Court and County Court Rules. A draft set of rules is published at the same time as this report. It constitutes the main core of general rules which in my opinion will be needed to support the new arrangements for civil justice. It is intended to form the basis of consultation with all relevant interests. 

Overall objectives for the rules
2.    I set myself five specific objectives for the rule-making exercise: 

(a) to identify the core propositions in the rules and to cut down the number of interconnecting provisions which are used; 

(b) to provide procedures which apply to the broadest possible range of cases and to reduce the number of instances in which a separate regime is provided for a special type of case; 

(c) to reduce the size of the rules and the number of propositions contained in them; 

(d) to remove verbiage and to adopt a simpler and plainer style of drafting; 

(e) to give effect to the substantive reforms which I am proposing. 

3.    Genuine access to justice requires people to be able to understand how the legal procedure works. The procedure, working properly, is a vital guarantee that justice will be done; that it can be seen to work properly helps to ensure that justice will be seen to be done. 

4.    Given the size of the existing rules, reducing the amount of material in them is obviously desirable in itself. However, reduction of the amount of specialised material in favour of greater reliance on general rules also serves the broader purpose of emphasising the similarities between different types of jurisdiction rather than their differences. In the past the fragmentation of civil justice has undermined its claims to equal treatment with criminal and family justice in such matters as resources. It has also made civil justice substantively less efficient. My proposals overall are directed towards reversing these features. New rules of broader application will support the new policy. Greater reliance on broader propositions makes it easier for users of civil procedure to keep in mind the objects of the procedure. It reduces complexity and so makes the system more amenable to actual users and more acceptable to ordinary citizens, whether litigants or not. It should reduce the learning and processing costs of courts and lawyers. 

Method of working on the rules
5.    To help carry forward the work on the new rules, I set up a small working group. It incorporated judicial, consumer and lay advisory viewpoints. The role of the group has been to advise on the preparation of instructions to the draftsman and to comment on the drafts as they were prepared. It has made an enormous contribution to the work, for which I am immensely grateful. To my knowledge, this is the first time on which representatives of consumer and advice organisations have been directly involved in the preparation of rules of court. I recommend that they should have a permanent role as a counterbalance to the professional legal viewpoint in the new rule-making committee which will be needed to enact the combined rules. 

6.    I have also been assisted in preparing the rules by the specialist working groups whose work is described in chapter 19. Their contribution has been particularly helpful in enabling me to decide how much of the existing rules relating to specialised areas of jurisdiction can be removed altogether or put into practice directions. 

7.    The draft rules published at the same time as this report do not yet contain those specialised rules which I consider are needed. Before reaching a final conclusion about what should be kept, I consider it is important that the working groups should have an opportunity of seeing the new general rules. In addition, certain other topics still need to be inserted. These include appeals, costs and enforcement. Work will of course continue until the body of material is complete. 

Unified rules
8.    The interim report discussed the problems of the existing rules of court. There are two separate sets of rules, which partly overlap but which often diverge for no obvious reason. This is merely the most obvious symptom of the general problem of complexity in the existing rules, which I broke down under the following main heads: 

(a) too many ways of doing the same or similar thing; 

(b) the use of specialist terms without explanation; 

(c) over-elaborate language; 

(d) the desire to give every single word a definite meaning and to cover every eventuality; 

(e) piecemeal amendment over the years. 

9.    Some of the steps towards a more integrated system involve substantive procedural changes, such as the introduction of a single method of starting all types of case (the 'claim'). These are discussed in separate chapters. Others effectively involve the integration of existing, separate procedures: for example, the new summary judgment procedure in Part 14 of the draft rules, which is available both to claimants (as now) and defendants. Within the new rules, the emphasis wherever possible is on providing general rules to apply to the widest range of cases. I have carefully examined existing variations both of method and terminology to see whether they really justify separate treatment. The effect will eventually be seen in the treatment of some of the specialist areas which at present have their own, separate provisions, for example, RSC Order 36 (Official Referees' business) and RSC Order 72 and its county court equivalent CCR Order 48C, which deal with commercial actions. I am confident that it will prove possible substantially to reduce the size of provisions such as these. 

Interpretation of the rules: overall objective
10.    Every word in the rules should have a purpose, but every word cannot sensibly be given a minutely exact meaning. Civil procedure involves more judgment and knowledge than the rules can directly express. In this respect, rules of court are not like an instruction manual for operating a piece of machinery. Ultimately their purpose is to guide the court and the litigants towards the just resolution of the case. Although the rules can offer detailed directions for the technical steps to be taken, the effectiveness of those steps depends upon the spirit in which they are carried out. That in turn depends on an understanding of the fundamental purpose of the rules and of the underlying system of procedure. 

11.    In order to identify that purpose at the outset, I have placed at the very beginning of the rules a statement of their overriding objective. This is intended to govern the operation of all the rules and in particular the choices which the court makes in managing each case and in interpreting the rules. In the interim report I set out the likely text of this rule. Because of its importance, I make no apology for setting it out again here, in its updated form. 

"(1) The overriding objective of these Rules is to enable the court to deal with cases justly. 

(2) The court must apply the Rules so as to further the overriding objective. 

(3) Dealing with a case justly includes - 

(a) ensuring, so far as is practicable, that the parties are on an equal footing; 

(b) saving expense; 

(c) dealing with the case in ways which are proportionate - 

(i) to the amount of money involved; 

(ii) to the importance of the case; 

(iii) to the complexity of the issues; and 

(iv) to the parties' financial position; 

(d) ensuring that it is dealt with expeditiously; and 

(e) allotting to it an appropriate share of the court's resources, while taking into account the need to allot resources to other cases."

12.    The new rules are deliberately not designed expressly to answer every question which could arise. Rule 1, the statement of the objective, provides a compass to guide courts and litigants and legal advisers as to their general course. Where detailed instructions are needed, matters of general application will be dealt with in the rules; other matters will, I hope, be capable of being dealt with in practice directions and practice guides. 

Simpler and clearer language
13.    I said in the interim report that one of my aims was to modernise terminology. I have not approached this dogmatically but on the basis that terminology should be changed where it is useful to do so. I have sought to remove expressions which are meaningless or confusing to non-lawyers (such as 'relief' when used to mean a remedy) or where a different expression would more adequately convey what is involved (such as 'disclosure' of documents instead of the archaic 'discovery'). The various terms for methods of starting a case, such as writ, summons, originating application, will all be replaced by a 'claim'. The word 'plaintiff' will be replaced by 'claimant'. 

14.    I have suggested that the word 'pleading' should be replaced by 'statement of case'. Although it is a very familiar expression to lawyers and in some respects a convenient one, the word has become too much identified with a process which the legal profession itself readily acknowledges has to change. This is an instance where a change of language will, I believe, help to underpin a change of attitude and a real change of practice to a more open and straightforward method of stating a claim or defence. 

15.    I recognise that changes of terminology are discomforting and temporarily inconvenient for those who are very familiar with the existing expressions. But, as I made clear in the interim report, the system of civil justice and the rules which govern it must be broadly comprehensible not only to an inner circle of initiates but to non-professional advisers and, so far as possible, to ordinary people of average ability who are unlikely to have more than a single encounter with the system. 

16.    A system of procedure cannot completely avoid technical terms. Some of them are, I believe, reasonably well understood and are difficult to replace conveniently. Where these are kept, the rules will define them where it is possible to do so. Provisions defining the exact meaning of expressions are a standard tool of legislative drafting: in the new rules, for example, 'child' is defined as a person under 18 and 'filing', in relation to a document, means delivering it to the court. However, some expressions are useful to keep but not so easy to define precisely. An example is 'service' of documents. The existing rules provide a limited number of permissible methods of serving a document. I am proposing (see chapter 12) that in future any method which is reasonably likely to bring the relevant document to the intended recipient's attention may suffice, so it will no longer be possible to 'define' service by reference to specific ways of doing it. Even under the existing rules, it is not easy to define service in terms of bringing the document to a person's attention, because the process may be effective in certain circumstances even though the document has not come to his attention. I am attempting, in the new rules, to make the basic legal test of good service somewhat clearer. In addition, however, I am also proposing the inclusion in the rules of a glossary of terms. This gives a brief, general explanation of certain terms used by the rules. For example, the rules refer to legal concepts such as special damages, contribution and indemnity. These expressions take their meaning, not from the rules themselves, but from the general law. Often they have a broad meaning but one which is well understood by the legal profession. Their meaning may have been refined by case-law. They do not have an exact definition and, for the purposes of the rules, they do not need one. It is, nevertheless, helpful to the non-specialist reader to give a broad indication of their meaning. Unlike the definition of terms within the main rules, the explanation of terms in the glossary would not directly affect the way in which the relevant rules operate. It is simply an aid to understanding. 
Incorporating case-law
17.    The right balance between general statements and detail has to be considered afresh in each case. In some cases, where the present rules are very brief, I have chosen to be more detailed. An important example is the power to set aside judgment for failure to defend (Part 12 in the new rules). The existing rule in the Rules of the Supreme Court is extremely short and deceptively simple; it provides that the court may, on such terms as it thinks just, set aside or vary a default judgment. In fact the courts have had to evolve different tests for setting aside judgment depending on specific factors, such as whether the judgment was correctly or incorrectly obtained in the first place. Since this is a common situation and the various considerations are well-established, I have thought it helpful to set out these matters in the rules themselves. 

Cross-references
18.    When dealing with a particular subject in the rules, it would often be simpler to set out all the relevant provisions in one place, even if that meant repeating provisions set out elsewhere in the rules. But this would go against the general aim of reducing their size wherever possible. A balance has to be found, though it is not necessarily the same balance in all cases. 

19.    For example, throughout the rules there are references to parties making applications to the court. I have tried to gather in one part (Part 10) all the provisions about applications: parties, time limits, notice, court's powers ,etc, rather than setting these matters out individually in relation to each type of application. Generally speaking, I have chosen to accept a system of cross-referring between related provisions in preference to duplication. Several methods of drawing attention to such provisions were considered. They included footnotes, side notes, modifying the appearance of the relevant text or direct references to the relevant rule in the text itself. Footnotes and side-notes were thought likely to distract the reader's eye from the main text and purely visual modifications (such as shading, use of capital letters or bold print) need some further key to explain their meaning, and are likely to cause difficulties in reproducing the text of the rules. 

20.    In general, therefore, I have chosen the conventional approach of referring in the text of the rule to another rule but in such a way as to make it clear what the rule referred to does. For example, in Part 9, which is about defending and counterclaiming, rule 9.1(2) provides that, if a defendant does not file a defence within the relevant period, "judgment for failure to defend may be entered if Part 11 allows it". In one or two instances, I have thought it desirable to repeat provisions for the sake of clarity. For example, rule 9.3 provides that a defendant may apply to the court for an extension of the time for filing a defence. Strictly speaking, this is unnecessary because Part 5 of the rules includes a general power to extend time limits; I considered the point sufficiently important to be worth repeating here. 

21.    The current rules sometimes use the device of applying another provision of the rules but with modifications. I believe it is confusing for readers, whether practitioners or not, to keep in their minds a notional textual modification introduced by the words 'as if'. As an example, CCR Order 7 rule10A deals with service of a summons by post by solicitors. It provides that Order 7 rule 10(3) and (4) and rule 13 and Order 37 rule 3 shall apply, with the necessary modifications, as if the summons had been served by a court officer. It is laborious to have to look up those provisions to find out what it is that is being applied and then it is not immediately obvious what the necessary modifications would be. I have sought to avoid this kind of cross-reference in the new rules on service and generally. 

22.    I have chosen, where it is necessary, to set out the full version afresh. It will be obvious, however, that this approach must in some cases make a provision longer than its current equivalent. In one case, I have applied rules in a different context without setting them out again: that is the application of the rules about claims to counterclaims. Given that these are fairly lengthy and detailed, and that they are applied almost in their entirety to counterclaims, I believe that this approach is justified here. 

Simpler drafting structure
23.    In the interim report, I commented on the density of drafting which is often to be found in the existing rules. When analysed, this is because the existing rules will habitually bring together in a single paragraph three, four or more ideas. While this approach can provide a degree of compression, it has not overall prevented the existing rules from becoming very lengthy, and it assumes a high level of understanding or familiarity on the part of the reader. I have chosen instead to adopt a simpler structure in which each paragraph generally contains not more than one or two ideas. Where it contains more, I have tried to ensure that the links between them are clearly set out. 

24.    Comparison between an existing rule and its equivalent in the new rules will help to illustrate the new approach. RSC Order 29 rule 17, the present rule dealing with the adjustment of an interim payment, provides as follows: 

"Adjustment on final judgment or order or on discontinuance 

17. Where a defendant has been ordered to make an interim payment or has in fact made an interim payment, whether voluntarily or pursuant to an order, the Court may, in giving or making a final judgment or order, or granting the plaintiff leave to discontinue his action or to withdraw the claim in respect of which the interim payment has been made, or at any other stage of the proceedings on the application of any party, make such order with respect to the interim payment as may be just, and in particular 

(a) an order for the repayment by the plaintiff of all or part of the interim payment, or 

(b) an order for the payment to be varied or discharged, or 

(c) an order for the payment by any other defendant of any part of the interim payment which the defendant who made it is entitled to recover from him by way of contribution or indemnity or in respect of any remedy or relief relating to or connected with the plaintiff's claim."

25.    Draft rule 16.7 provides as follows: 

"Powers of court where it has made an order for interim payment 

16.7 (1) The court may make an order to adjust an interim payment at any time. 

(2) The court may in particular - 

(a) order all or part of the interim payment to be repaid; 

(b) vary or discharge the order for the interim payment.

(3) If a party who has made an interim payment claims, in respect of the payment he has made, a contribution, indemnity or other remedy against some other party, the court may order the other party to reimburse the party who has made the interim payment, either wholly or partially. 

(4) If the claim or the part to which the interim payment relates has not been discontinued or finally determined, the court may make an order for reimbursement under paragraph (3) only in the same circumstances that an order for interim payment could be made under rule 16.5 or 16.6. 

(5) Where 

(a) the court has made an order for an interim payment; and 

(b) the person against whom the court made the order paid more by way of an interim payment than he was liable to pay under the final judgment or order, 

he shall be entitled to interest on the overpaid amount from the date when he made the interim payment.

(6) This rule applies whether the interim payment was made voluntarily or pursuant to an order."

Internal structure of rules
26.    Each Part of the rules deals with a distinct topic. Each Part begins with a contents list of the individual rules which it contains; this would conventionally appear at the very beginning of a statutory instrument, but I think it is helpful if the detailed list of provisions appears close to the relevant material. So, for example, Part 11 begins with the following: 

	Scope of this Part
	Rule 11.1

	Claims in which judgment under this Part may be obtained
	Rule 11.2

	Conditions to be satisfied - judgment for failure to file notice of intention to defend    
	Rule 11.3

	Conditions to be satisfied - judgment for failure to defend
	Rule 11.4

	Procedural requirements
	Rule 11.5

	Claimant's right to chose rate of payment
	Rule 11.6

	Nature of judgment for failure to defend
	Rule 11.7

	Interest
	Rule 11.8

	Costs
	Rule 11.9

	Directions to be given where further decision of the court is needed
	Rule 11.10

	Defendant's rights following judgment under this Part
	Rule 11.11

	Claim against more than one defendant
	Rule 11.12


27.    Reference to the contents of each Part helps to illustrate another technique which I have applied. It helps the reader if the material in each Part appears, so far as possible, in a standard order. I have aimed to achieve this where possible, not only in the ordering of individual rules within each Part but also, where appropriate, within individual rules. The broad order of topics which I have sought to follow is: 

(a) purpose of the process; 

(b) types of case in which it may be used; 

(c) grounds to be established; 

(d) procedure to be followed; 

(e) court's powers. 

28.    The contents list set out in paragraph 26 provides an example of this approach. It is not always appropriate to follow this structure or possible to follow it exactly in the order indicated in the previous paragraph. 

Concluding observations
29.    In the interim report I commented that the rules had become a tactical weapon used to obstruct progress and inflate costs. They have also become, in significant respects, a dead letter. Experience shows that changes to rules of procedure by themselves cannot achieve significant improvements. As part of a comprehensive package of reforms, however, modernised and improved rules have a major part to play. The changes which I have discussed in this chapter are aimed at enabling the rules to perform their proper function once more. 

Section VI

Maintaining the Pace of Change
Chapter 21    Information Technology 

Introduction
1.    In chapter 13 of the interim report, I stressed the importance of the role of information technology (IT) in supporting the implementation of my more general recommendations. I looked, in broad terms, at some potential applications of IT and also addressed central questions of costs, infrastructure and strategy. The additional information I have received since the publication of that report, both here and abroad, has strengthened my conviction that sensible investment in appropriate technology is fundamental to the future of our civil justice system. IT will not only assist in streamlining and improving our existing systems and processes; it is also likely, in due course, itself to be a catalyst for radical change as well. It is necessary now to distinguish between those systems which can be implemented quite quickly, bringing immediate benefits, and those which are far longer term ventures. Our planning must reflect this distinction. 

2.    This chapter builds on the interim report in two ways. First, as I undertook to do, I summarise the progress that has been made during the intervening year in respect of each of the nine recommendations on IT that I put forward. Most of these anticipated some short term actions. Second, I consider three related topics in further detail - judicial case management technology, the Private Finance Initiative (PFI) procurement scheme and IT strategy for the civil justice system - and I make further recommendations in respect of each. These are fundamental, as they concern the tools needed to support my main proposals, the infrastructure and financing of the required technology and the way in which progress can be planned and controlled. 

3.    This chapter must be read against the background of the procurement exercise in which the Court Service is currently engaged under the PFI. The main focus of this is the system known as LOCCS (the Local County Court System). It is generally anticipated that the scheme will lead to the establishment of a long term partnership between the Court Service and the selected private sector PFI provider. In due course, this relationship will extend well beyond LOCCS and this provider will deliver most, if not all, IT services to the civil courts. This PFI project is a major (and not uncontroversial) initiative of considerable significance to the civil justice system. It bears on most IT-related issues arising for the court system. 

Progress since the interim report
4.    My first recommendation was directly related to this initiative. It was that consideration should be given to the extent to which my proposed IT requirements for case management could be integrated into the LOCCS framework. I have since been assured by specialists in the Court Service that, from a technical point of view, they are confident that the modular approach they have taken to the development of LOCCS and the use of PFI could indeed provide an appropriate platform for the implementation of the new case management procedures which I am recommending in this report. 

5.    My second recommendation focused on judges. They should be fully equipped with appropriate IT. I encouraged wider consultation on the needs of all judges and not just those who are already enthusiastic about technology. I also expressed the view that there should be more comprehensive in-house training and technical support to encourage substantial uptake amongst judicial users. I understand the current position to be that, under the JUDITH project, around 330 judges have now been supplied with personal computers, a number of which are regularly connected to the judicial communications network known as FELIX. Further, the JUDITH project board has agreed with representatives of JSCIT (the Judicial Standing Committee on Information Technology) that a Post Implementation Review (PIR) of the JUDITH project should be carried out in the final quarter of 1996. This will assess the benefits of the project to date, identify lessons to be learned and make recommendations for the future. Procedures for judicial training on IT are also said to have been improved, with peer group training programmes and arrangements for judicial cover in place. More remains to be done and later paragraphs of this chapter deal with various applications of judicial and courtroom IT in an attempt to suggest a way ahead (see paragraphs 13-23). IT training is not likely to be cheap, but the Judicial Studies Board should be resourced appropriately to make sure it happens. 

6.    My third recommendation was for the more widespread use of litigation support technologies (document indexing, full text retrieval and document image processing) within the legal profession to assist with the management of document loads in preparation for trials; and, more specifically, to help cope with discovery. My general impression has been that litigation support systems do continue to be used in earnest by many solicitors and barristers but no more so during the past year than before. Advocates of these systems still speak forcefully of their benefits and I continue to believe that they will bring cost savings and improvements in quality and productivity which can benefit clients and lawyers alike. To encourage greater usage within the professions, I would like to call on the energies and experience of the Society for Computers and Law, assisted, where appropriate, by ITAC (the Information Technology and Courts Committee) to build on the solid work of the Official Referees' Solicitors' Association which produced the ORSA Protocol. This is ORSA's set of standard formats which encourage opposing parties to agree compatible systems and, where possible, to share the costs of setting up these systems. I have in mind that an extended protocol might be developed for use across the entire civil justice system. The developing use of IT will also require separate consideration on the question of the recoverability of expense incurred on IT in the course of dispute resolution, a matter of ongoing uncertainty for litigants and so still of concern to me. A decision is required on whether the cost of IT should be included in general overheads and/or whether, in specific cases, the costs of specially tailored systems can be recovered. 

7.    Telephone and video conferencing facilities were the subject of my fourth recommendation. I suggested these technologies be piloted with a view to helping procedural judges (in particular) with case management. I understand from the Court Service that the successful LOCCS/PFI supplier will, in due course, be asked to assess the feasibility and costs of video conferencing facilities, although this will not be a mandatory service under the contract and work will not commence before the successful provider starts the service delivery for LOCCS. Although I would have preferred earlier piloting of the technology and I am to that extent disappointed, I appreciate that this may have been difficult in the light of the PFI project. I do reiterate, however, that I anticipate, in the medium and long term, that video conferencing will be one vital tool for case management. Further consideration should be given as to whether this should be reflected in the contractual arrangements with the PFI supplier. As for telephone conferencing, I understand that the Court Service is to consider its potential later this year and identify the technical changes and costs involved in its widespread introduction. This is a matter of more immediate concern to me because I regard telephone conferencing a very important tool for judicial case management. I address this in more detail in paragraph 21 of this chapter. 

8.    My fifth recommendation was that video recording and viewing facilities should be introduced in appropriate centres to assist with the presentation of expert evidence, the replay of pre-recorded statements and the examination of expert witnesses. I am told that adequate television and video recording facilities are now readily available at most trial centres. The challenge is to integrate this technology with everyday court practice. 

9.    My sixth recommendation suggested that technology could provide the basis for information systems, available in court buildings and other public places, to guide the public on court and legal matters. I saw potential in the use of dedicated kiosk technology. Other developments during the past year have refined my views. The global information system, known as the World Wide Web, has gained enormously in popularity. The Court Service has its own Web site and is working on the electronic publication of guidance for court users. Given the projected level of usage of the World Wide Web, this should be one of the preferred means of delivery of information for the public. Additionally, I am impressed by the idea of using more general community information systems for the delivery of legal guidance. For example, the Chief Clerk on the Midland and Oxford Circuit of the Court Service has agreed with Lincolnshire County Council that he may place guidance onto their system (called LINNET) which provides a wide variety of general, local information. This is an eminently sensible precedent which should be extended when opportunities arise. 

10.    My seventh recommendation was for clarification of government policy in relation to the allegedly excessive costs being levied by HMSO for permission to reproduce primary legal source materials - especially statutes - in electronic form. Around the date of publication of my interim report, there was considerable and passionate debate about the extent to which access to legal materials in electronic form should incur any cost whatsoever. Since then, however, there have been very considerable developments. On 12 February 1996 it was announced by the government that the liberal licensing position which has applied in the past to printed statutes would now extend to their reproduction in electronic form. And both Houses of Parliament have also expressed interest and reported on the subject. Overall, so long as the government's concessions extend also to those additional materials which are important for the interpretation of the primary sources, I believe that the current public policy and application of Crown copyright now support rather than inhibit the widespread use of legal information systems for lawyers and the public at large. 

11.    My eighth recommendation was that there should be an evaluation of the implications of the proposed PFI procurement scheme. The procurement exercise may well lead to the development and introduction of advanced systems which might otherwise not be possible, and I continue to support this. I also raised the question of whether the IT infrastructure of the civil justice system should be run by the private sector. I drew particular attention to the challenge of retaining control over policy and strategy where there are powerful and capable service providers running the IT infrastructure. I am assured by the Court Service that it is fully aware of the risks of dealing with a large multi-national service provider and that the appropriate safeguards will be put in place to ensure that control is retained by the Court Service and the Lord Chancellor's Department. I am also told that similar controls will be in place to enable other sponsors and stakeholders to be fully involved with the design and development of systems. Nevertheless, this is so central an issue that I have chosen to express my views more fully later in this chapter in the hope that these will provide a useful benchmark for the Court Service and will clarify others' understanding of the scope and nature of the project. 

12.    My ninth and final recommendation was that the provision of IT in the civil justice system should be co-ordinated, involving all the key bodies, such as the Judicial Studies Board, who are affected and involved. This is currently subject to the attention of the Court Service, with a view to establishing a strategic body for the development and review of IT strategy for the courts. This is again a vital issue for the future of the civil justice system generally, so I return to it later. 

Judicial case management technology
13.    Turning now to the future, judges will need support in facing the challenges and fulfilling the demands of case management. Here IT should play a major role. There are two broad categories of what can be called 'case management systems'. These overlap. There are case load management systems, which assist in the management of a group of cases, with particular attention to the allocation of all the resources involved (courtrooms, judges and witnesses for example). On the other hand, there are case flow management systems, which in a variety of ways support the management and progress of individual cases, from inception through to final disposal. I believe both categories of systems are crucial if judicial case management is to succeed. In turn, they are closely associated with the more general applications of technology for judges and the courts. 

14.    Turning, first, to case load management, I have one major recommendation to make - that a distinct project be launched to address the many ways in which existing and projected court administration systems can and should be extended for use as soon as possible by judges (and later by others, including lawyers and their clients). The principal challenge, therefore, is to extend and to make more widely available any case load management facilities of systems such as LOCCS and, indeed, those of all systems which deal with the allocation of resources, the scheduling of judges' workloads and the listing of cases, including the electronic diarising of cases. Concern has been expressed by judges that this extension of systems to them is not being made. Yet, if judges are to be responsible for the management of individual cases, they must also have ready access to information about groups of cases as well. It is here we see the overlap between the two categories of case management systems, because case load management systems should hold all manner of useful and up-to-date information about the status and progress of individual cases; and judges and parties would find it invaluable to have access to this information. The PFI suppliers must be alive to this project, because it will be a natural extension of the systems they are to take over and run. 

15.    With regard to case flow management, I can see here some immediate benefits as well as some very promising longer term possibilities. My assessors have explored this field in depth over the past year - and have developed a small prototype personal computer-based system to demonstrate some of the initial ideas, including techniques for allocating cases to the correct tracks - and so it is appropriate to deal with this matter in some detail. 

16.    A sensible starting point is the need to develop some standard techniques for judicial case management. Some judges are already adept at managing their cases while others will need training and encouragement. One possibility is to regard each case as a separate project; each, from the outset, with its own phases, activities, tasks and events and each to be driven through to final disposal against allocated time scales. The judge could be said to have two responsibilities in this context. The first is to formulate a case plan, which will specify, and stipulate time frames for, all relevant phases, activities, tasks and events; and the second is to progress each case by reference to its own case plan. 

17.    In developing case plans, however, judges and the parties themselves should have access to standards and guidelines. These should provide basic models and illustrations of case plans for various categories of cases, with standard life cycles assigned by the court for each. This will assist the parties to give judges concrete help in pinpointing all central tasks, identifying the critical paths, and recognising those milestones which may and may not be subject to variation, as well as the preferred elapsed timescales for entire cases or phases within cases. Thus, when judges come to draw up individual case plans, they will not do so in a vacuum but will have basic common structures within which to operate. These could be refined and developed as experience of using them becomes more general. These basic structures would also help lawyers and their clients to know what is expected of them and will provide greater insight into the likely progress of the types of cases with which they are involved. We already have positive experience, here and abroad, of case management by solicitors. It has been popular with lawyers and clients alike, with everyone seeming to feel comfortable with the greater certainty that it brings. 

18.    New tools are needed for judges, especially as so much of this kind of work (plans and schedules, for instance) is best expressed graphically rather than in words. IT should be of help here because there are a wide variety of project management systems available which are designed precisely to create easily understood graphics of the sort I envisage. I suggest, at this early stage in the evolution of judicial case management, that very simple, PC-based project management software is gradually made available to all judges to enable them to generate their own case plans. This software should be tailored so that, for example, the use of a fairly basic project schedule is possible, one which clearly depicts time spans (of phases, activities and tasks), particular events (say, milestones), and any dependencies that there might be (for example, that one phase cannot begin until the achievement of some milestone). When a case is being reviewed or further aspects are being planned, such a schedule should also be able to show what progress has been made against individual project steps (project managers would call such a schedule a combined Gantt Chart and Milestone Schedule). 

19.    Such systems can be extremely easy for any computer user to master (about an hour's training for an already competent computer user). The schedules themselves can be generated either by directly entering symbols and lines onto the charts; or, far easier, by completing a simple form, responses to which would then automatically create the appropriate lengths of bars and so forth. Inexpensive, off-the-shelf packages can be used for this purpose, although it would be necessary to tailor such a system for judges so that there would be standardisation of notation (for instance, the same symbols should be used across the court system for the same types of milestone). Ideally, the tailoring should also extend to the loading of the standard models for particular categories of case, so that all the basic phases and milestones - a basic structure - would be dropped into place on the screen of the judge who would then be free to focus on the specifics of timing and resources of any case at hand. The schedules themselves can also be 'cut and pasted' from the project management package into a standard word processing system, so that the charts and commentary can all be incorporated in the one document. 

20.    I am optimistic that this kind of tool could be introduced very rapidly to the judiciary and would become central to judges' use of IT. Experience gained by the first group of judicial users would be invaluable as the basis for the gradual introduction of this system across the entire judiciary. The development of such a tool must clearly be a collaborative venture, involving, at least, the Court Service, the PFI supplier, the Judicial Studies Board, judges (beginners as well as advanced users) and the profession. I recommend that a working group (with representatives of each) is set up immediately to analyse and specify the requirements of case flow management of the kind I have described. That work should investigate and allow for a variety of enhancements, such as systems which will produce daily reminders, progress reports and lists of outstanding tasks (indicating who is responsible for further actions). I suggest that the relevant technologies, usually described as 'workflow' and 'groupware', be explored in this context. I would hope the work of my proposed working group can progress hand-in-hand with the plans for the practical implementation of my general case management proposals. Subject to the timing of that more general work, I would like to see the working group's project finished within six months and training and implementation to follow immediately thereafter for all judges currently equipped with appropriate IT, and extended to others as they are provided with systems. 

Telephone conferencing
21.    Another basic tool for judicial case management is telephone conferencing. There are mixed views on the potential scope of this technology. Those who are sceptical claim that information is lost where there is no eye contact or body language. Proponents, on the other hand, suggest that the purpose of telephone conferencing is not to replace existing hearings or meetings but to encourage greater, proactive communication where in the past there may have been silence. For judicial case management, regular telephone conferencing should become an important tool for judges in maintaining the progress of cases where formal meetings would be impractical. At the very least, I recommend, as I did in my interim report, that this technology is piloted extensively so that decisions about its applicability can be based on practical and extensive experience. 

The future
22.    In the longer term in relation to case flow management, although not technically feasible today, advances in telecommunications technology will eventually enable judges to be able to gain access to the entire set of documents relating to the individual cases on which they are working - including full case histories, pleadings, affidavits, orders and document bundles, for example - and to retrieve these, either as images or as searchable text, from some central location. These documents would be accessible from anywhere, so long as the judge had appropriate computer and telecommunications equipment. And far more powerful video conferencing facilities are also in sight. These possibilities should be monitored as part of the long term strategic planning process to which I refer in paragraph 36. 

23.    Other basic applications of technology for judges will also be invaluable in supporting both the conventional judicial role, as well as the extended case management responsibilities of judges. Electronic communications technology will allow judges to send and receive messages and documents, communicating internally with other judges, externally across the profession generally, to and from any location. In the courtroom itself, judges will increasingly use laptops to take notes and to produce standard text, while document storage, retrieval and display technologies will facilitate speedier and more efficient management of documents. The pilot project in the Exeter group of courts also suggests that IT can support team working by judges. 

The Private Finance Initiative procurement scheme
24.    There have been a variety of forceful objections to the PFI procurement scheme. The objections raise political issues on which I do not consider it appropriate to comment. However, I am advised that the PFI/IT project offers an unparalleled opportunity to put in place an adequately funded, first rate IT infrastructure for the court system, with powerful applications in court administration, case management and in the courtroom, and backed up by thoroughly professional support, maintenance and training. Experts agree that this comprehensive introduction of IT to the courts would give rise to major cost savings and, in turn, enable and fuel further investment in the PFI project itself. Furthermore, the improved and streamlined court system which should result will help this country to continue to provide a world class civil justice system for many years to come. 

25.    I accept also, however, that there are threats and pitfalls which arise from the proposed PFI project and these must be understood widely and addressed squarely. There is widespread concern that policy, strategy and control of future developments in these areas may, unless appropriate precautions are in place, be lost to the third party private sector supplier which is eventually selected. There is also the worry that increasing reliance on an external third party for so vital a social function may create a monopoly situation in which transfer of the service to another party in the future may be impractical. 

26.    In order to realise the opportunities and, at the same time, to tackle the threats just noted in the previous paragraph, I suggest four initial steps are taken (notwithstanding the reassurances I have been given - see paragraph 11). First, ministers and senior judges, agency and departmental policy makers should be seen personally to be involved, proactively, with the progress of this project and not simply in responding to criticisms. Although the project relates to IT, its implications go well beyond technology - to the heart of the legal system and to the core of society itself. This is not simply an outsourcing exercise. IT will be the foundation of the court system in the near future and now is the time that it should be seen to be receiving attention at the highest levels. Second, the Court Service must be seen to recognise that the management of the third party providers, under the proposed project, should be undertaken largely by its senior management and not by technical specialists. Third, other branches of the professions, the judges and relevant bodies should have a reasonable opportunity to specify their own requirements, for these might have a direct bearing on the shape of the project. Fourth, the legal profession and the public at large should be formally assured that the ongoing effects of the PFI project will be monitored and evaluated regularly and independently. 

27.    To put the PFI work in context and to move forward generally, we also need a widely agreed vision of what our IT-based court system should look like in, say, seven to 10 years. I recommend the development of an exhibit - a 'Courtroom of the Future' - a step that has been taken both in the USA and Australia to capture a model of, and to stimulate interest in, the future. Additionally, we must also have a full IT strategy for the courts extending in detail for the medium term; and reaching in aspiration well beyond this period. 

IT strategy for the civil justice system
28.    In my interim report, I expressed concern on a number of occasions about the lack of co-ordination of IT across the civil justice system. Greater co-ordination, I argued, should lead to an overarching strategy for the civil justice system. Little progress has been made in this direction, however, and so significant problems remain. 

29.    A stumbling block is that various agencies within the civil justice system and the justice system as a whole are pursuing their own individual initiatives concurrently but with little mutual regard, which has resulted both in unnecessary duplication of effort as well as in incompatible systems (or at least systems which do not operate alongside one another). Electronic communication is a prime illustration. The FELIX system has been developed for the exclusive use of around 300 judges, although its actual user base is much smaller. A more general purpose system - LINK - is said to be in use by over 7,000 practising lawyers, and countless other lawyers and judges are reported to be using the Internet. If judicial case management is to become a reality - and I pick this as but one example of the need for co-ordination - it is surely sensible that all participants in the legal process can communicate easily with one another across the same system (while still preserving the facility for individuals to communicate in complete security with each other). Yet this is unlikely to happen unless there is some overarching attempt to co-ordinate, guide and lay down sensible standards for all interested parties. 

30.    In summary, the civil justice system is treated today as though it were a collection of separate information systems; and there has been no effective mechanism in the past for bringing these together as one coherent system. What is needed is a more strategic, co-ordinated and longer term approach for the entire system. I am convinced, both from consultation here and abroad, that it is possible (technically and logistically) to have such an overarching IT strategy for the civil justice system; and I have no doubt also that this approach is both desirable and necessary if the applications I am recommending are to be put in place cost effectively and in a way that is most likely to lead to substantial uptake across the court system and within the profession. 

31.    I have in mind that the strategic IT planning should be in two dimensions: one should relate to the medium term (two to four years) and the other should have a far longer term focus (five to 10 years). Both strategic plans should state clearly (but with differing and appropriate degrees of confidence and detail) what the civil justice system intends to achieve through technology and why (in social and economic terms). The plans should be widely available and also indicate how the objectives and the vision are to be realised, within what timescales and with what interim achievements. This is standard practice for any major organisation investing in IT. 

32.    The development of the medium term plans should remain the province of the Court Service. But there should be a new, formal mechanism for other relevant bodies and agencies (for example, the Bar, solicitors and judges) to contribute to the strategic thinking and to have a realistic opportunity to comment upon draft proposals (see paragraph 34). 

33.    As to the responsibility for the development of the long term plans, I can see, of course, because this topic goes to heart of the Court Service, that again this Agency must play a prime role in the exercise. However, there are many other interested parties - not the least of whom are the judges, the Judicial Studies Board, the Bar, solicitors, consumer bodies and advice centres - and they too must have a genuine opportunity to shape the future. There is a need for a body, in which they can be involved, charged with the responsibility of articulating the long term IT strategy for the civil justice system. 

34.    Accordingly, I recommend the establishment of a new independent body, which in due course should become attached, as a sub-committee, to the proposed Civil Justice Council. The body will have four main responsibilities. First, it will be responsible for promoting the development of the long term IT strategy to be implemented by the Court Service for the entire civil justice system. Secondly, it will be a review body through which the medium term IT plans of the Court Service should be passed and, thirdly, the body will monitor and report on the progress of the PFI. Fourthly it will have to co-ordinate initiatives in other parts of the justice system. This body will have to show leadership and general direction for the use of IT in the civil justice system. 

35.    In the first instance, the group should develop a high level statement, which would provide a broad vision of IT in the civil justice system, offering overall direction and purpose and providing, I would suggest, some basic standards, parameters and guidelines. 

36.    This broad, high level, long term strategic statement would indeed represent the long term view. I have in mind a period of anything up to 10 years. I am fully aware that there may be all manner of changes within the world of IT within this period. Nonetheless, we can look ahead with some confidence, on the strength of current laboratory activities and developments in other industries, and recognise, for example, that video conferencing, document image processing, video and audio recording of evidence and voice recognition could exert enormous influence on the manner in which we practise law and administer justice in this country. The general thrust, therefore, in the long term planning would be to present a vision of where we would like to be in seven to 10 years' time. 

37.    A further issue is the way in which the PFI project bears on the development of the strategy. It has been suggested to me that it may be too late to develop the overarching long term strategy which I have in mind because the PFI scheme has already progressed so far. I do not think that this is the case. As I have explained in paragraph 3, the main focus of the PFI project today is LOCCS. The details of the longer term relationship which is anticipated have not yet been settled. 

38.    It must also be recognised that the development of an IT strategy for the civil justice system in isolation would of itself be a short sighted exercise. Given that the civil and criminal systems share so many resources (buildings, judges, listing facilities and administrators, for example), there can be no question that the optimum approach to IT strategy would be one that produced a long term framework for the justice system as a whole, thereby bringing together the civil and criminal dimensions. The new body which I am proposing must therefore work hand in hand with those responsible for IT in the criminal justice system, including CCCJS (Co-ordination of the Computerisation of the Criminal Justice System). 
Recommendations
My main recommendations are as follows. 

(1) A new independent and representative IT strategy body should be set up, which in due course should become attached, as a sub-committee, to the proposed Civil Justice Council. This body should have four main responsibilities. First, it should be responsible for promoting the development of long term IT strategy to be implemented by the Court Service for the entire civil justice system. Secondly, it should be a review body through which the medium term IT plans of the Court Service should be passed. Thirdly, the body should monitor and report on the progress of the PFI exercise. Fourthly, it should co-ordinate initiatives in other parts of the justice system. 

(2) There should be close liaison between the new body and those responsible for IT in the criminal justice system, so that there is a coherent approach to IT across the entire justice system. 

(3) A project should be launched to address the ways in which existing court administration systems can and should be extended for use by judges (and by others, including lawyers and their clients), especially the caseload management facilities which deal with the allocation of resources, the scheduling of judges' workloads, the listing of cases and the electronic diarising of cases. 

(4) A working group (involving, at least, the Court Service, the PFI supplier and judges) should be set up to analyse and specify the requirements of simple, PC-based case flow management systems for judges. 

(5) A 'Courtroom of the Future' exhibition should be created, similar to those in the USA and Australia, to capture a vision of, and to stimulate interest in, the future. 

(6) Telephone conferencing should be piloted more extensively so that decisions about its applicability for case management can be based on practical and extensive experience. 

(7) An extended civil litigation protocol should be developed for use across the entire civil justice system, building on the protocol developed by the Official Referees' Solicitors' Association. 

Access to Justice

Recommendations

I set out here a combined list of the recommendations from the interim report and from this report. Recommendations from the interim report are in italics and the number is shown in brackets. 

Case management
1.    There should be a fundamental transfer in the responsibility for management of civil litigation from litigants and their legal advisers to courts. (IRR 1) 

2.    The management should be provided by a three-tier system: an increased small claims jurisdiction, a new fast track for cases in the lower end of the scale and a new multi-track for the remaining cases. (IRR 2) 

3.    All cases where a defence is received will be examined by a procedural judge who will allocate the case to the appropriate track. (IRR 4) 

Fast track: detailed procedure
4.    The fast track, which is primarily for cases where the value does not exceed £10,000, will have a set timetable of 20-30 weeks, limited discovery, a trial confined to not more than three hours and no oral evidence from experts; it would also have fixed costs. (IRR 6) 

5.    All personal injury cases up to £10,000 should be dealt with in the fast track. If the small claims limit is increased before the introduction of the fast track, the increase should not apply to personal injury cases. (IRR 40) 

6.    When appropriate, cases shall be allocated to the fast track by a district judge after service of the defence. A case should not be included in the fast track if: 

(a) it raises issues of public importance; or 

(b) it is a test case; or 

(c) oral evidence from experts is necessary; or 

(d) it will require lengthy legal argument or significant oral evidence which cannot be accommodated within the fast track hearing time; or 

(e) it will involve substantial documentary evidence. 

7.    Additional information to assist allocation to the appropriate track may be provided by questionnaires filed by the parties. 

8.    When allocating a case to the fast track the judge should decide on venue, allocate a 'trial week' and set a timetable for the steps to be taken which will ensure that the case can be tried by the date given; and give directions for preparing the case. 

9.    Judges should have the power to direct a preliminary hearing where a litigant is in person so as to assist the litigant in the preparation of the case. 

10.    There should be a discretion to allocate to the fast track other defended actions which fall outside the recommended monetary band but which are otherwise appropriate for disposal on the fast track. 

11.    Directions orders will be framed as a series of requirements which must be completed by specified dates. 

12.    Applications to vary the timetable must be made within the relevant time limit. If that time has passed, a sanction will apply automatically, unless relief is applied for. 

13.    There should be no oral evidence from expert witnesses but parties will be able to put written questions to experts. 

14.    Where possible a single expert should be instructed. Any relevant protocols should be observed. (supersedes IRR 112) 

15.    The court will have a residual power to appoint a single expert. 

16.    Where a party legitimately requires experts from more than one discipline then they may be instructed, although no more than two experts can be instructed without leave of the court. 

17.    Leave of the court will be required to instruct any expert, other than a medical expert, in road traffic accident cases. 

18.    The court will give a fixed date for trial at a set time and for a limited hearing time. 

19.    Normally cases should be completed in three hours but if otherwise suitable may go up to a day. 

20.    Cases are to be heard on the date fixed. If the Court Service fails to honour a fixed date, through no fault but its own, it should be liable for the wasted costs except where the failure is the result of a specific judicial direction. 

Fast track costs
21.    There should be a regime of fixed recoverable costs for fast track cases. 

22.    The guideline maximum legal costs on the fast track should be £2,500, excluding VAT and disbursements. 

23.    The costs payable by a client to his own solicitor should be limited to the level of the fixed costs plus disbursements unless there is a written agreement between the client and his solicitor which sets out clearly the different terms. 

24.    The costs regime should reflect case value in two bands; up to £5,000 and up to £10,000. There should be two levels of costs within each value band, one for straightforward cases and the other for cases requiring additional work. 

25.    The fixed costs should be divided into tranches relating to the stage the case reaches. 

26.    There should be a fixed advocacy fee for each band payable in cases which go to trial whether the advocate is a solicitor or a barrister. A cancellation fee should be payable to the advocate to cover work undertaken on cases which settle shortly before trial. 

27.    The Law Society's rule of conduct requiring a solicitor to attend trial with counsel except in specified circumstances should be revoked. 

28.    The costs of interlocutory hearings, applications for interim injunctions and hearings for the court to approve a settlement should be additional to the fixed costs. 

29.    The indemnity principle should be modified so that the costs recoverable are the fixed costs. 

30.    There should be further detailed work to establish the levels of the fixed costs, standard fees for experts' reports and an appropriate fee for defended debt cases. 

31.    The levels of the fixed costs should be reviewed each year, and the general operation of the fixed costs regime should be reviewed every three years by a committee reporting to the Lord Chancellor through the Civil Justice Council. 

Multi-track
32.    On the multi-track the nature of management required will be decided by the procedural judge as part of the initial scrutiny once the defence is received. The court can: 

(a) fix a case management conference; 

(b) issue directions in writing for the preparation of the case; 

(c) fix a date for the trial; 

(d) specify a period within which it is intended that the trial shall take place; 

(e) fix a pre-trial review. 

33.    Information to assist the judge may be provided by the parties in a questionnaire and called for by the court. 

34.    On the multi-track, case management will usually be provided through at least two interlocutory management hearings: the first will be a case management conference shortly after the defence is received (usually conducted by the procedural judge) and the second will be a pre-trial review (normally conducted by the trial judge). (IRR 7) 

35.    The objective of the case management conference is to set the agenda for the case before significant costs have been incurred and too much time has elapsed. At a case management conference the procedural judge will narrow the issues, decide on the appropriate future work and case management required, set a trial date and a timetable for the case and consider ADR and the question of costs. 

36.    Parties should file statements of issues, if possible agreed beforehand, for the conference. 

37.    Among the information to be made available at the case management conference and the pre-trial review will be estimates of the amount of costs already incurred by each party and of the costs which will be incurred if the case proceeds to trial. (IRR 8) 

38.    The case management conference should be attended by a solicitor with responsibility for the conduct of the case and at the pre-trial review the counsel or solicitor instructed to attend the trial must appear; the lay client, or someone fully authorised to act on his behalf, will be required to attend both hearings. (IRR 9) 

39.    At the case management conference and pre-trial review the parties should be required to state whether the question of ADR has been discussed and, if not, why not. (IRR 70) 

40.    In deciding on the future conduct of a case, the judge should be able to take into account the litigant's unreasonable refusal to attempt ADR. (IRR 71) 

41.    Where a party has refused unreasonably a proposal by the court that ADR should be attempted, or has acted unco-operatively in the course of ADR, the court should be able to take that into account in deciding what order to make as to costs. 

42.    On the multi-track, cases will always be proceeding to a fixed timetable and initially to approximate and subsequently to a fixed date of trial. (IRR 10) 

43.    The dates of the case management conference, the pre-trial review and the trial date cannot be changed except with the permission of the court. Parties would be able to agree other changes to the timetable subject to the overriding power of the court to intervene if appropriate, and any such agreement should be notified to the court, with the proposed new timetable. 

44.    Applications to vary the timetable must be made within the relevant time limit. If that time has passed, a sanction will apply automatically, unless relief is applied for. 

45.    A listing questionnaire should be sent out by the court at a time specified in the initial directions to establish whether directions have been complied with and to inform the decision on hearing time. 

46.    At a pre-trial review about eight to 10 weeks before the hearing the judge will settle the statement of issues to be tried and set a programme for the trial. 

47.    A general streamlined procedure should be developed with the assistance of judges and practitioners for more straightforward cases on the multi-track. This should involve limited disclosure and expert evidence, a short timetable and limited trial time and a system of controlled costs, which, while less restrictive than the fast track, would provide many of the same benefits to parties. 

48.    Particular streamlined procedures should be developed for small medical negligence claims, Crown Office cases and intellectual property cases where there is substantial disparity between the financial status of the parties. 

49.    It should be possible for suitable cases to be determined on the statements of case, without the need for an oral hearing, where this would save time and costs. 

50.    To provide time for case management, civil trials on the multi-track would not normally be heard on Fridays. (IRR 11) 

51.    The new rules will provide that only the Lord Chancellor and the Head of Civil Justice will be able to issue practice directions to ensure that case management systems are uniform and consistent. 

Sanctions
52.    As part of a case-managed system, sanctions should be designed to prevent, rather than punish, non-compliance with rules and timetables. 

53.    The rules themselves should specify what will happen where there has been a breach. All directions orders should include an automatic sanction for non-compliance. 

54.    The court should intervene and impose sanctions on parties who conduct litigation in an unreasonable or oppressive manner even if they have not breached specific rules, orders or directions. 

55.    The courts should make more use of their power to tax or assess the costs of an application and order them to be paid immediately. 

56.    The onus should be on the party in default to seek relief from a sanction, not on the other party to apply to enforce the sanction. 

57.    The power to make wasted costs orders should continue, but they should be reserved for clear cases and not allowed to develop into satellite litigation. 

58.    The client should personally be sent any costs order made against him and be made aware of his right to apply for a wasted costs order against his solicitor. He should also be sent a copy of any order, breach of which will lead to striking out, so that he knows the directions of the court and the effect of non-compliance. 

Costs
59.    It should be a professional obligation for lawyers, before they are retained in connection with litigation, to explain to the prospective client how their charges for litigation are to be calculated and what the overall cost might be; and for the solicitor to give reasonable notice where that estimate is likely to be exceeded and the reason for this. (IRR 120) 

60.    Legal professional bodies should encourage their members, where this is practical, to undertake litigation on fixed fees either for stages of the proceedings or the proceedings as a whole. (IRR 121) 

61.    Courts, in making orders for costs, should pay greater regard than they do at present to the manner in which the successful party has conducted the proceedings and the outcome of individual issues. (IRR 122) 

62.    Orders for costs need to reflect more precisely the obligations the new rules place on parties. 

63.    The court should have power to deal with the question of costs even where all other issues have been resolved without litigation. 

64.    Where one of the parties is unable to afford a particular procedure, the court, if it decides that that procedure is to be followed, should be entitled to make its order conditional upon the other side meeting the difference in the costs of the weaker party, whatever the outcome. 

65.    The court should be able to order payment of interim costs in cases where the opponent has substantially greater resources and where there is a reasonable likelihood that the weaker party will be entitled to costs at the end of the case. 

66.    Benchmark costs should be established by the court with the assistance of user groups, for multi-track proceedings with a limited and fairly constant procedure. 

67.    The new standard basis of taxation should be based on the wording of the Solicitors' (Non-Contentious Business) Remuneration Order 1994, ie, that the amount allowed should be what is "reasonable to both parties to the taxation". The indemnity basis should remain as it is. 

68.    There should be a review of the rules on the costs recoverable by a litigant in person with a view to simplifying them. 

69.    As part of the wider discussion of legal aid, consideration should be given to the position of the unassisted litigant who succeeds against a legally aided opponent. (IRR 123) 

70.    As part of the review of court fees, the position of a litigant of modest means should be protected from the undue impact of increased court fees. (IRR 124) 

The supporting structure
71.    A Civil Justice Council should be established to contribute to the development of the proposed reforms. 

72.    The new rule-making authority which will be needed to enact the new combined rules should contain in its membership people who can advance consumer, advisory and other lay viewpoints, as a counterbalance to the professional legal interests. 

73.    There should be a Head of Civil Justice who will have overall responsibility for the civil justice system in England and Wales. (IRR 12) 

74.    A Presiding Judge on each Circuit should be nominated as having primary responsibility for civil work. (IRR 13) 

75.    The two Chancery judges responsible for overseeing Chancery work on Circuit should also oversee the business and mercantile lists. (IRR 14) 

76.    A Circuit judge responsible for each civil trial centre and its satellite courts should be designated by the Head of Civil Justice as soon as the centres are identified. (supersedes IRR 15) 

77.    The Court Service should appoint officials who correspond to the judges responsible for judicial administration to act in partnership. (IRR 16) 

78.    The High Court and the county courts should be retained as separate courts and the separate status of the High Court judge should not be undermined. (IRR 24) 

79.    The High Court and the county courts should generally have the same jurisdiction and outside London should be administered together. Cases should be remitted to the lowest appropriate level for trial. (IRR 25) 

80.    The specialist judges on Circuit should provide support to each other's lists. (IRR 26) 

81.    The Chancery and the Queen's Bench Divisions should retain their separate identities. (IRR 27) 

82.    Outside London there should be three or four designated civil trial centres on each Circuit. (IRR 28) 

83.    Small claims and fast track cases should be dealt with at local county courts. (IRR 29) 

84.    Cases on the multi-track should be managed by teams of judges. (IRR 17) 

85.    Each team should have a Master or district judge as the manager of the team and, except in unusually complex cases, as the procedural judge. (IRR 18) 

86.    An appropriate share of judicial resources should be allocated to civil business. The trial judges for heavier civil cases should be identified earlier than at present to enable them to conduct the pre-trial reviews in those cases. (IRR 20) 

87.    High Court and Circuit judges should concentrate on fewer areas of work without becoming single subject specialists. (IRR 19) 

88.    Judges should be nominated for appropriate areas of specialisation. A record of judges' preferences should be established and taken into account in determining the allocation of judges to specialised areas. 

89.    Judges who specialise in areas such as medical negligence and housing should be given appropriate training. The possibility of providing joint training with the legal profession, under the general aegis of the Judicial Studies Board, should be explored. 

90.    Procedural judges should be given proper clerical and secretarial support to enable them to carry out their new duties in relation to case management effectively. 

91.    The Court Service should encourage members of staff, including clerks to High Court judges, to become members of the Institute of Legal Executives. 

92.    High Court and Court of Appeal judges should have law clerks, initially on a selective basis. 

93.    Consideration should be given to the way in which members of the professions who are experienced in litigation and who retire at an early age can be involved as 'civil magistrates' or otherwise, in support of the civil justice system. (IRR 73) 

94.    Masters and district judges should be eligible for appointment as Circuit judges, without having to sit as Recorders in crime. (IRR 21) 

95.    High Court judges should continue to visit Circuits and not be resident on Circuit. (IRR 22) 

96. There should be training and monitoring of judges in relation to case management. This should be under judicial supervision. (IRR 23) 

Pre-action protocols
97.    There should be a new ethos of co-operation on the part of litigants and their legal representatives before proceedings are begun. (IRR 74) 

98.    The appropriate professional bodies should draw up guidelines for pre-proceedings conduct of legal representatives. (IRR 75) 

99.    Pre-action protocols should set out codes of sensible practice which parties are expected to follow when faced with the prospect of litigation. They should not cover all areas of litigation, but should deal with specific problems in specific areas, including personal injury, medical negligence and housing. 

100.    When a protocol is established for a particular area of litigation, it should be incorporated into the relevant practice guide. 

101.    Unreasonable failure by either party to comply with the relevant protocol should be taken into account by the court, for example in the allocation of costs or in considering any application for an extension of the timetable. 

102.    The operation of the protocols should be monitored and their detailed provisions modified so far as is necessary in the light of practical experience. 

Offers
103.    Offers to settle can be made by a plaintiff as well as a defendant. (IRR 115) 

104.    Offers to settle can relate to individual issues. (IRR 116) 

105.    Offers to settle can be made before the commencement of proceedings. (IRR 117) 

106.    The extent of entitlement to costs and interest in respect of an offer should be in the court's discretion and should depend on the extent of disclosure by the parties. (IRR 119) 

107.    A defendant's ability to make a payment into court should be retained, but the making of an offer, in accordance with rules of court, should be the primary requirement, with payments in being a secondary and optional means of backing an offer. The absence of a payment in should not normally influence the court's view of whether an offer was reasonable. (supersedes IRR 114) 

108.    A party may withdraw an offer, but an offer which is open for less than 21 days should be disregarded by the court for costs purposes. 

109.    Offers to settle can result in substantially enhanced costs and interest being payable. (IRR 118) 

110.    The rates of additional interest which I now recommend should be payable to a claimant who makes an offer which is not accepted and which the claimant matches or exceeds at trial are: 

	awards up to £10,000
	25%

	more than £10,000 and up to £50,000      
	15%

	above £50,000
	5%.


111.    Extra interest will normally run from the date of the offer, but the court may order a different start date where appropriate 

112.    A party who recovers at trial the amount which he claimed should be treated as if he had made an offer for that amount, and be entitled to extra interest. 

Practice and procedure
Starting a claim
113.    It will usually be possible to start proceedings in any High Court district registry or county court. Claims for possession of land will be an exception, being brought in the court where the relevant land is situated. It will normally not be possible to bring claims worth £50,000 or less in the Royal Courts of Justice in London. The commencement of proceedings in the wrong court will not nullify them. 

114.    All claims should be started on a single claim form with appropriate variations. 

115.    A claim should contain the following: 

(a) a succinct statement of the facts entitling the claimant to a remedy; 

(b) the remedy or remedies claimed; 

(c) any matters of law arising out of the stated facts which entitle the plaintiff to a remedy; and 

(d) the legal nature of the claim where it would otherwise not be clear. (IRR 81) 

116.    The defendant will be required to complete a notice of intention to defend, within 14 days of service of the claim, and the period for filing a defence will be 28 days, unless the parties agree to extend it. 

117.    A defence should contain: 

(a) the parts of the claim admitted and not admitted; 

(b) the defendant's version of the facts so far as different from those stated in the claim; 

(c) specific defences (voluntary assumption of risk, failure to mitigate loss, etc,) and any grounds for denying the claim arising out of the facts stated by the defendant, or for disputing its value or denying entitlement to a particular remedy; and 

(d) where no specific facts or legal grounds are relied upon, that the defendant does not know whether the facts stated in the claim are true and requires the plaintiff to prove them and, if appropriate, why this is required. (IRR 82) 

118.    In debt cases the claimant must file a reply if the defendant's defence is that he has paid the whole of the money claimed. In other cases it will be possible for the claimant to file a reply without the leave of the court, before any initial case management conference. (supersedes IRR 83) 

Statements of case
119.    The term 'pleading' should be replaced by 'statement of case'. (IRR 86) 

120.    Statements of case will refer to the principal documents relied upon. A party would be permitted, but not obliged, to attach to his statement of case the principal documents to which he refers and the names of his anticipated witnesses or summaries of their evidence. (IRR 84) 

121.    Statements of case will contain a declaration on behalf of the party of belief in the accuracy and truth of the matters put forward. (IRR 85) 

122.    One amendment of the claim, after service, and one amendment of the defence will be allowed without leave. 

123.    As part of its responsibility for managing cases, the court will ensure that the parties plainly state the factual ingredients of their case so that true nature and scope of the dispute can be identified. (IRR 76) 

124.    The basic function of pleadings is to state the facts relied upon. (IRR 77) 

125.    The claim and defence will be considered by the procedural judge after the defence is filed and, if the issues cannot be readily identified from the pleadings, directions will be given with a view to rectifying this. (IRR 78) 

126.    Where there has been a case management conference, a major aim will be to produce a statement of the issues in dispute, which will effectively take over from the pleadings. (IRR 79) 

127.    If, unavoidably, new facts and new issues emerge during the proceedings, the statement of issues can be altered to reflect this. (IRR 80) 

Service
128.    In principle there should be no restriction on the methods by which court process can be served. Instead the court will have to be satisfied that the method used had either put the recipient in a position to ascertain the document's contents or was reasonably likely to enable him to do so. 

129.    Service by first class post and service on a solicitor will be the 'standard' method of service, with a simpler burden of proving service than other methods. A party who uses another method will have to describe the method, the date of service and why the method was expected to be effective. 

130.    A party should be free in all cases to serve process himself. 

Summary judgment
131.    The court should have an enlarged jurisdiction to give summary judgment on the application of either a claimant or defendant or on the court's own initiative, on the grounds that a case or part of a case has no realistic prospect of success. (IRR 3) 

132.    The test for summary judgment would be that there was no realistic prospect of success at trial. Exceptionally, notwithstanding that the test was satisfied, the court could allow a case or issue to continue if it considered there was a public interest in the matter being tried. 

133.    Summary judgment would be available at all stages of a case up to judgment. 

Disclosure of documents
134.    A requirement to disclose documents should be retained, but subject to controls. (IRR 87) 

135.    In fast track cases, discovery should normally be confined to documents on which a party relies or which to a material extent undermine his case or support another party's case ('standard discovery'). (IRR 88) 

136.    In the multi-track, standard discovery should be the first stage, the extent and timing of 'extra discovery' being determined by the procedural judge. (IRR 89) 

137.    Standard discovery should be limited to documents of whose existence a party is aware at the time when the obligation to disclose arises. If the documents involved are likely to be voluminous, a party can state that he was initially limiting disclosure to those which were capable of being located without undue difficulty and expense. (IRR 90) 

138.    It will normally be necessary to disclose only one version of a document. (IRR 91) 

139.    In determining whether to order extra discovery, the procedural judge should have regard to the issues in the case and the order in which they are likely to be resolved, the resources and circumstances of the parties, the likely cost of extra discovery and the likely benefit. (IRR 92) 

140.    The restriction of the court's powers in respect of pre-action discovery to personal injury cases should be removed. (IRR 93) 

141.    The test for documents to be initially disclosed is whether a party is aware of those documents at the time when the obligation to disclose arises. In the case of a company, 'awareness' will be that of individual employees with relevant knowledge. A company will be required to appoint a supervising officer to identify such individuals. 

142.    A potential claimant in proceedings for injury or death should be able to make a pre-action application for disclosure against a person who is not expected to be a defendant. 

143.    Pre-action applications for disclosure will have to be in respect of specified documents which will be relevant to a potential claim; the court must be satisfied that the benefit of allowing such disclosure will outweigh any cost and inconvenience to the disclosing party. 

Witness statements
144.    On the multi-track, before the case management conference, only the identity of witnesses and the issues with which they deal need be disclosed. After the case management conference, when the issues have been identified, witness statements should be exchanged. (IRR 96) 

145.    A party should be entitled to require his witnesses to amplify summaries or statements but not to raise new matters except with leave of the judge. (IRR 97) 

146.    Cross-examination on the contents of witness summaries and statements should only be allowed with the leave of the judge. (IRR 98) 

147.    A practice guide dealing with the preparation and use of witness summaries and statements should be issued. (IRR 99) 

148.    The costs allowed for witness statements and summaries should reflect the fact that they are not intended to be elaborate documents. (IRR 100) 

149.    Witness statements should: 

(a) so far as possible, be in the witness's own words; 

(b) not discuss legal propositions; 

(c) not comment on documents; 

(d) conclude with a signed statement by the witness that the evidence is a true statement and that it is in his own words. 

150.    When the Civil Evidence Act 1995 is in force, allowing a witness statement to refer to matters beyond the direct knowledge or observation of the witness, the statement should indicate where appropriate the sources of knowledge, belief or information on which the witness relies. 

151.    Especially on the fast track witness statements should be concise. (supersedes IRR 95) 

Representation of companies
152.    Rules of court should no longer require a company to act by a solicitor. 

153.    The court should normally exercise its discretion in favour of allowing an employee of a company to take any steps on behalf of the company which a litigant in person could take in High Court or county court proceedings. 

154.    The employee would have to show, if required, that he was duly authorised to act by the company. 

155.    A practice direction should indicate the considerations relevant to the exercise of the court's discretion. 

Expert evidence
156.    The calling of expert evidence should be subject to the complete control of the court. (IRR 101) 

157.    The court should have discretion, with or without the agreement of the parties, to appoint an expert to report or give evidence to the court. (IRR 102) 

158.    The court should have wide power to appoint assessors. (IRR 103) 

159.    Experts should be given clear guidance that, when preparing evidence or actually giving evidence to a court, their first responsibility is to the court and not their client. (IRR 104) 

160.    Any report prepared for the purposes of giving evidence to a court should be addressed to the court. (IRR 105) 

161.    Such a report should end with a declaration that it includes everything which the expert regards as being relevant to the opinion which he has expressed in his report and that he has drawn to the attention of the court any matter which would affect the validity of that opinion. (IRR 106) 

162.    If experts instructed by the parties meet at the direction of the court, it should be unprofessional conduct for an expert to be given or to accept instructions not to reach agreement. If the experts cannot reach agreement on an issue they should specify their reasons for being unable to do so. (IRR 107) 

163.    Codes of practice providing guidance as to the practice in relation to experts should be drawn up jointly by the appropriate professional bodies representing the experts and the legal profession. (IRR 109) 

164.    Unless the plaintiff is relying on the doctor by whom he is being treated, the defendant should be told whom the plaintiff intends to instruct and invited to make any comments as to the proposed instructions. (IRR 110) 

165.    Before a doctor reports on behalf of a plaintiff or a defendant, the opposing party should have the opportunity to give instructions to that doctor. (IRR 111) 

166.    Every effort should be made by the court to avoid doctors having to attend court, or if they have to attend court, to reduce the inconvenience this involves. Video technology should be used for this purpose. (IRR 113) 

167.    As a general principle, single experts should be used wherever the case (or the issue) is concerned with a substantially established area of knowledge and where it is not necessary for the court directly to sample a range of opinions. 

168.    Parties and procedural judges should always consider whether a single expert could be appointed in a particular case (or to deal with a particular issue); and, if this is not considered appropriate, indicate why not. 

169.    Where opposing experts are appointed they should adopt a co-operative approach. Wherever possible this should include a joint investigation and a single report, indicating areas of disagreement which cannot be resolved. 

170.    Expert evidence should not be admissible unless all written instructions (including letters subsequent upon the original instructions) and a note of any oral instructions are included as an annex to the expert's report. (supersedes IRR 108) 

171.    The court should have a wide power, which could be exercised before the start of proceedings, to order that an examination or tests should be carried out in relation to any matter in issue, and a report submitted to the court. 

172.    Experts' meetings should normally be held in private. When the court directs a meeting, the parties should be able to apply for any special arrangements such as attendance by the parties' legal advisers. 

173.    Training courses and published material should provide expert witnesses with a basic understanding of the legal system and their role within it, focusing on the expert's duty to the court, and enable them to present written and oral evidence effectively. Training should not be compulsory. 

Appeals
174.    Leave to appeal should be required for all interlocutory appeals. 

175.    Appeals from interlocutory decisions should lie, in fast track cases: 

(a) from a district judge to a nominated Circuit judge; 

(b) from a Circuit judge to the Court of Appeal; 

and, in multi-track cases: 

(c) from a Master or a district judge to a High Court judge; 

(d) from a Circuit judge or a High Court judge to the Court of Appeal. 

176.    In case (a) the Circuit judge should be able to refer the appeal to a Presiding Judge or, with his agreement, to the Court of Appeal. In cases (a) and (c) there should be a further appeal to the Court of Appeal with leave if there was certified to be an important point of principle or practice or one which for some other special reason should be considered by the Court of Appeal. 

177.    It should be possible to make an application for leave to appeal from an interlocutory order to the judge taking the decision, there and then, or ex parte in writing to the appellate court within three days. The appellate judge should decide on the papers whether to refuse leave, or to direct that there be an oral hearing of the appeal or a determination on the basis of written submissions. Where the judge appealed from gives leave to appeal the appeal should be listed for hearing within 10 days. There should be no further renewal of the application for leave. 

178.    Appeals from final decisions should be to the Court of Appeal. Leave to appeal would be required from final decisions in fast track cases. 

179.    The Court of Appeal should be able to delegate its jurisdiction to hear interlocutory and final fast track appeals to any judge of the Supreme Court or to request a Circuit judge to sit as a member of the Court. It should also be able to determine such appeals without a hearing. 

180.    There should be a procedure involving the preliminary consideration of all appeals to the Court of Appeal, usually by a single judge, with the power to dispose of appeals with no merit summarily. 

181.    All appeals should be of the limited Court of Appeal rehearing type and not complete rehearings. 

182.    All appeals should be heard in open court. 

183.    There should be greater uniformity in the procedure for statutory appeals to the courts. 

184.    Further consideration should be given to enabling decisions to be referred to the House of Lords or Court of Appeal where no appeal has been brought or is possible, so as to ensure proper development of the law. 

185.    It should be possible for third parties, with the leave or at the request of the court, to make submissions to the Court of Appeal or House of Lords. 

186.    The rules on appeals should be rationalised. Eventually there should be a single procedure for all appeals to the courts, using a claim and defence and with a preliminary consideration by the court at which it will be possible to dispose of the proceedings summarily. If there have been two stages already the appeal should normally be to the Court of Appeal, and if not more than one stage, then to the High Court. 
Medical negligence
187.    The training of health professionals should include an introduction to the legal context of medical work, including an indication of what is involved in a claim for negligence. 

188.    The General Medical Council and other regulatory bodies should consider whether a rule of professional conduct is needed to clarify the responsibility of healthcare professionals to their patients when they discover an act or omission in which they may have been negligent in their care and treatment. 

189.    The NHS should consider tackling the problem of tracing former hospital staff, by improving hospital record systems or making more use of existing information. 

190.    A pre-litigation protocol for medical negligence cases should be developed. As part of the protocol, claimants should be required to notify defendants of a firm intention to sue in a letter before action. The letter should include the fullest available information about the basis of the intended claim, and should wherever possible give at least three months' notice that a statement of case is to be served. If liability is disputed, defendants should be required to provide a reasoned answer. 

191.    The use of alternative dispute resolution mechanisms should be encouraged in medical negligence, especially for smaller claims. Solicitors acting for patients should not automatically advise litigation but should inform their clients of all the available options, including the Health Service Ombudsman, and consider the possibility of alternative dispute resolution at all stages of the case. 

192.    The specialist lists in the Queen's Bench Division of the High Court should include a separate medical negligence list. 

193.    Outside London, medical negligence cases at both High Court and county court level should be handled at specially designated court centres. 

194.    There should be regional lists, or a single national list, to facilitate the flexible allocation of cases for trial and reduce delay. 

195.    The Judicial Studies Board should investigate, with appropriate medical experts, the scope and content of training in medical issues for procedural and trial judges, and organise the necessary training. 

196.    Standard tables should be used wherever possible to reduce the cost of quantifying complex medical negligence (and other personal injury) claims. 

197.    There should be a practice guide to indicate how the new rules on case management and procedure will apply in detail to medical negligence litigation. The guide should be developed by the new 'umbrella' organisation for medical negligence or under the aegis of the Civil Justice Council. 

198.    The Court Service should facilitate a pilot study of the various options for dealing with medical negligence claims below £10,000, to establish which is the most effective procedure for enabling these cases to be litigated on a modest budget. 

Housing
199.    Judges should be encouraged to specialise in housing cases, and more training should be provided to ensure that they are aware of the special problems in this area. 

200.    The Law Commission should be invited to carry out a review of housing law with a view to consolidating the various statutory and other provisions in a clear and straightforward form. 

201.    All claims for repossession of domestic property, including actions for the eviction of squatters, should start in the local county court. It should be possible for cases to be listed before a High Court judge only if there are exceptional circumstances which make this necessary. 

202.    There should be a new, two-stage possession procedure for arrears of rent cases. The first stage would be a paper procedure leading to a court order for the repayment of arrears. Failure to comply with its terms would lead to a second stage involving a hearing, which could then result in an order for possession. 

203.    The need to reform the accelerated possession procedure for assured shorthold tenancies should be considered in the light of the responses to the Inquiry, and of the results of research by the Department of the Environment. 

204.    All hearings involving discussion of a party's financial affairs should be held in private. The best approach is for all possession proceedings to take place in the informal surroundings of chambers. There should be no overall ban on public attendance, but either party should be able to apply for members of the public to be excluded. 

205.    There should be an expedited possession procedure, including an element of case management and a target date for trial within 10-13 weeks, for claims by local authorities and registered social landlords within the meaning of the current Housing Bill, where it is alleged that there has been violence or harassment. 

206.    County courts, solicitors, law centres and any other agencies dealing with enquiries about housing matters should provide information to potential claimants about the 1994 Right to Repair Regulations, the Local Government Ombudsman, and any other options such as local mediation schemes. 

207.    There should be a pre-action protocol for housing disrepair cases including: 

(a) a clear procedure for tenants to report disrepair; 

(b) an obligation on landlords to issue receipts for reports of disrepair; and 

(c) provision for inspection of the property by a single expert chosen from an agreed list. 

If the agreed protocol, or the protocol set out in the practice guide, is not complied with by the parties, this should be reflected in the court's approach to costs and discretionary relief. 

208.    There should be a new route of appeal to the county courts, on judicial review principles, against local authorities' decisions on homelessness. 

209.    The existing rules on the standing of organisations to bring representative actions in the housing field should be clarified and made less restrictive. 

210.    The discretion of the public Ombudsmen to investigate issues involving maladministration which could be raised before the courts should be put on a formal basis. The Ombudsman should be able to refer points of law (including questions of statutory interpretation) to the courts, and compensation recommended by the Ombudsman should be enforceable through the courts. 

211.    The law in relation to housing should be simplified. (IRR 58) 

Multi-party actions
212.    Where proceedings will or may require collective treatment, parties or the Legal Aid Board should apply for a multi-party situation (MPS) to be established. This would suspend the operation of the Limitation Act. The court may also initiate an application. Within the MPS, part of the proceedings could be common to some or all of the claimants, and other parts could be limited to individual claimants. 

213.    Individual claimants would be able to join the MPS at the application stage and subsequently by entering their names on an initial register. 

214.    The court should certify an MPS if it is satisfied that the group or groups will be sufficiently large and homogeneous, and that the cases within the MPS will be more viable if there is a collective approach than if they are handled individually. 

215.    Lower value or local cases should be dealt with locally at appropriate courts by either a High Court or Circuit judge. 

216.    A managing judge should be appointed at or as soon as possible following certification and should handle the action throughout. 

217.    In appropriate cases additional support may be provided by the appointment of a deputy Master or deputy district judge from those practitioners who already have considerable experience of multi-party litigation. 

218.    The court should have a residual power to approve the lead lawyer if a difficulty arises in appointing one. 

219.    The court should usually aim to treat as a priority the determination of the generic issues while establishing economic methods of handling the individual cases. 

220.    The court should have power to progress the MPS on an 'opt-out' or 'opt-in' basis, whichever contributes best to the effective and efficient disposition of the case. 

221.    In reaching a decision on notice of the action to potential claimants, the court must take into account the cost of such notice and its usefulness. 

222.    The court should be responsible for determining whether the action has merit and should proceed and the criteria which must be met by those wishing to join the action. 

223.    The court should determine the arrangements for costs and cost sharing at the outset. The costs of action groups should be recoverable on taxation. 

224.    The Lord Chancellor's Department and Legal Aid Board should consider the possibility of extending the upper limits of financial eligibility on the basis of increased contributions. In appropriate cases, with tight judicial management and control on costs it may be possible for assisted persons' liability to be assessed and fixed in advance. 

225.    The possibility of a contingency legal aid fund should be reconsidered in the context of these proposals. 

226.    The court has a duty to protect the interests of claimants, especially those unidentified or unborn. 

227.    In appropriate cases the court should appoint a trustee. 

228.    Multi-party settlements should be approved by the court especially where the defendant offers a lump sum settlement. 

229.    The court should require an identified and finite group of claimants to have in place from the outset a constitution including provisions relating to acceptance of settlement. 

The Crown Office List
230.    The procedures in public law cases should be brought into line with one another and with those in private law cases wherever possible. Use of the wrong procedure should not lead to the case being dismissed. Instead it should be dealt with so far as possible under the proper procedure. 

231.    More judges from other Divisions should be nominated to hear Crown Office List cases. 

232.    Certain Crown Office List cases should be heard outside London. 

233.    Claimants for judicial review should use available methods of ADR. 

234.    Claimants should notify the defendant of their proposed claim before starting proceedings. 

235.    A claim for judicial review and any defence should follow the standard claim form and defence. Unless it would inconvenience the hearing of the claim for judicial review, it should be possible for the claimant to include any remedies which could be obtained in a private law action and for the defendant to make a counterclaim. 

236.    The court should be able to grant advisory declarations in limited circumstances. 

237.    At the preliminary consideration stage (formerly 'leave'), which should be in writing, the judge should allow the claim to proceed if there is a realistic prospect of success or some other reason why the claim should be disposed of at a substantive hearing. He should consider giving directions for the conduct of the claim and set a timetable. 

238.    There should be a right to renew the application in non-criminal cases at an oral hearing before a single judge and a further renewal to the Court of Appeal, with leave. Consideration should be given to the same procedure applying in criminal causes. 

239.    The court should be able to grant interim relief before the preliminary consideration but should only do so ex parte in a clear and urgent case. 

240.    The claimant will have standing if he has been or will be adversely affected or if it is in the public interest that the claim should be brought. 

241.    All cases of judicial review should normally be heard by a single judge. There should be an appeal, with leave, to the Court of Appeal, Civil Division in non-criminal causes and consideration should be given to enabling appeals in criminal causes to lie, with leave, to the Court of Appeal, Criminal Division. 

242.    The court should have a discretion to order costs to be paid out of public funds or to order that the unsuccessful party is not to pay the other party's costs where the proceedings have been brought in the public interest. 

243.    It should be possible to determine some claims in the Crown Office List in writing where the parties agree. 

244.    The rules on habeas corpus and committal for contempt will be clarified and simplified. 

Other specialist jurisdictions
245.    Many of the present Chancery procedures should be accommodated by the general provisions of the new rules. 

246.    Where proceedings are usually disposed of in a particular list or court, the heading of the case should identify that list or court. For example, all Companies Act proceedings should be entitled 'In the Companies Court'. 

247.    The Vice-Chancellor should institute an annual review of the Chancery Division, similar to those published by the Court of Appeal and the Commercial Court. 

248.    The Head of Civil Justice should publish an annual review covering the civil justice system as a whole. 

249.    There should be a power to transfer particular issues, as well as whole cases, to another court. 

250.    The Patents Court and the Patents County Court should develop procedures which go further than existing ones in providing rapid resolution of disputes, with a strict timetable and a trial limited in time, and a fixed budget for costs. 

251.    A number of the special rules for intellectual property, Chancery and Admiralty proceedings should be retained. 

252.    Pre-reading guides for trial judges, as currently used in the Patents Court, should be extended to other areas of multi-track litigation. Where it would assist with case management, they should be made available at an earlier stage in the litigation. 

253.    Both the Official Referees' Court and the Commercial List in the High Court in London should continue. The definition of 'commercial action' should be replaced with a more modern one. 

254.    There should be uniformity in the description of claims and defences, and there is no need for the Commercial Court to retain the description of points of claim and points of defence. 

255.    There should no longer be special rules for the transfer of commercial actions, since the new rules will contain wide provisions on the transfer of cases. 

256.    As proposed by the Official Referees' Working Group, there should be a general provision in the rules that trials or other hearings may take place anywhere. 

257.    Consideration should be given to reducing the number of county courts with Admiralty jurisdiction. 

Information technology
258.    Consideration should be given to the extent to which the IT requirements of case management, as proposed in this report, can be integrated into the LOCCS framework. (IRR 30) 

259.    Judges should be equipped with personal computers powerful enough to support all the proposals outlined in this report. There should be consultation with a wider range of judges to establish the full range of applications. The specification of minimum requirements for judicial systems should be reconsidered in this light. There should be enhanced training and technical support to encourage a wider range of judicial users. (IRR 31) 

260.    Litigation support systems should be used more widely by the professions. The position of recoverability under legal aid and taxation should be clarified. (IRR 32) 

261.    Video and telephone conferencing facilities should be piloted and introduced as a priority to assist judges, particularly procedural judges, in case management and the legal aspects of the use of new technology should be considered. (IRR 33) 

262.    Video recording and viewing facilities should be introduced in appropriate cases. (IRR 34) 

263.    There should be exploration of the provision of IT to inform and assist the public and the scope for its provision in public places and advice centres. (IRR 35) 

264.    The policy in relation to providing primary source materials, especially statutory materials, in electronic form should be clarified. (IRR 36) 

265.    There should be an evaluation of the implications of the proposed PFI procurement scheme for the civil courts, including the necessary safeguards and infrastructures. (IRR 37) 

266.    There should be co-ordination of the provision of IT in the civil justice system, involving all the key bodies. The proposed Civil Justice Council and ITAC should consider how best to advise on and assist in this. (IRR 38) 

267.    A new independent and representative IT strategy body should be set up, which in due course should become attached, as a sub-committee, to the proposed Civil Justice Council. This body should have four main responsibilities. First, it should be responsible for promoting the development of long term IT strategy to be implemented by the Court Service for the entire civil justice system. Secondly, it should be a review body through which the medium term IT plans of the Court Service should be passed. Thirdly, the body should monitor and report on the progress of the PFI exercise. Fourthly, it should co-ordinate initiatives in other parts of the justice system. 

268.    There should be close liaison between the new body and those responsible for IT in the criminal justice system, so that there is a coherent approach to IT across the entire justice system. 

269.    A project should be launched to address the ways in which existing court administration systems can and should be extended for use by judges (and by others, including lawyers and their clients), especially the caseload management facilities which deal with the allocation of resources, the scheduling of judges' workloads, the listing of cases and the electronic diarising of cases. 

270.    A working group (involving, at least, the Court Service, the PFI supplier and judges) should be set up to analyse and specify the requirements of simple, PC-based case flow management systems for judges. 

271.    A 'Courtroom of the Future' exhibition should be created, similar to those in the USA and Australia, to capture a vision of, and to stimulate interest in, the future. 

272.    Telephone conferencing should be piloted more extensively so that decisions about its applicability for case management can be based on practical and extensive experience. 

273.    An extended civil litigation protocol should be developed for use across the entire civil justice system, building on the protocol developed by the Official Referees' Solicitors' Association. 

Small claims in the county courts
274.    Except for personal injury cases, the financial limit of the small claims jurisdiction should be increased to £3,000. The effect of the increase, and of the measures recommended below, should be monitored with a view to a possible further increase to £5,000. (IRR 39) 

275.    The district judge's discretion to transfer complex cases out of the small claims jurisdiction should be widened by removing the requirement that complexity must be "exceptional". (Implemented) (IRR 41) 

276.    Unless there are genuinely exceptional circumstances, small claims should be disposed of at a single hearing. If clarification is required from the parties this should, wherever possible, be done by correspondence or telephone. (IRR 42) 

277.    Businesses should be allowed to continue to use the scheme. (IRR 43) 

278.    All district judges and deputy district judges should be trained in handling small claims, to ensure a more consistent approach. (IRR 44) 

279.    The option of paper adjudication in small claims should be more effectively publicised. (IRR 45) 

280.    The court should have power to appoint an expert assessor from a list provided by the appropriate professional body. Subject to the judge's discretion the cost of the assessor should be recoverable from the unsuccessful party or shared between the parties. (IRR 46) 

Litigants in person
281.    The provision of assistance to litigants should be an invariable obligation of the courts. (IRR 47) 

282.    In the context of the consultation paper on legal aid and the aims of the Court Service, the Lord Chancellor should determine and implement the best way of providing advice through court-based or duty advice and assistance schemes funded by the Legal Aid Board. (IRR 48) 

283.    Information technology kiosks should be introduced on a trial basis at selected courts. (IRR 49) 

284.    Research should be conducted into litigants' information needs and the most helpful way of presenting information. The feasibility of providing an explanatory video on the court process should be investigated. (IRR 50) 

285.    The courts should provide reasonable facilities, preferably in private, for filling in forms. (IRR 51) 

286.    Both professional litigators and unrepresented litigants should have access to court libraries. (IRR 52) 

287.    All the Civil Justice Review's recommendations on the provision of information and advice to litigants should be fully implemented. (IRR 53) 

288.    There should be a permanent advice centre in larger courts. In courts with smaller workloads, there should be an investigation as to whether court-based advice agencies are more effective than those located elsewhere. (IRR 54) 

289.    Permanent facilities should be provided for all court-based advice schemes, where possible. (IRR 55) 

290.    There should be a duty advice scheme funded by legal aid at each of the courts identified as handling substantial levels of debt and housing work. Ways of providing more general assistance, by the provision of a Citizens Advice Bureau or similar facility at court centres where the workload would justify it, should be explored and the possibility of legal aid funding for such a service should be considered. (IRR 56) 

291.    Judges should be prepared to adopt an interventionist approach in all cases involving an unrepresented party and the handling of such cases should be fully covered in judicial training. (IRR 57) 

292.    Alternative ways of providing court services in rural areas should be explored, including mobile courts providing small claims hearings, as well as advice and information. (IRR 59) 

293.    The possibility of holding evening or weekend courts should be re-examined. (IRR 60) 

294.    Court buildings should be clearly signposted, in appropriate minority languages as well as English. (IRR 61) 

Alternative approaches to dispensing justice
295.    Developments abroad, particularly those in the United States, Australia and Canada, in relation to ADR should be monitored, the Judicial Studies Board giving as much assistance as is practicable in relation to this exercise. (IRR 62) 

296.    The retail sector should be encouraged to develop private ombudsman schemes to cover consumer complaints similar to those which now exist in relation to service industries; the government should facilitate this. (IRR 63) 

297.    The relationship between ombudsmen and the courts should be broadened, enabling issues to be referred by the ombudsman to the courts and the courts to the ombudsman with the consent of those involved. (IRR 64) 

298.    The discretion of the public ombudsmen to investigate issues involving maladministration which could be raised before the courts should be extended. (IRR 65) 

299.    In the review of legal aid, the funding of voluntary organisations providing mediation services should be considered. (IRR 66) 

300.    The courts should encourage and facilitate mini-trials in appropriate cases and use of mini-trials should be tested on an experimental basis in a selected number of courts. (IRR 67) 

301.    The courts should, where appropriate, consider taking advantage of bodies such as the City Disputes Panel, to give authoritative guidance on particular practices from those who have experience at the highest level. (IRR 68) 

302.    Where there is a satisfactory alternative to the resolution of disputes in court, use of which would be an advantage to the litigants, then the courts should encourage the use of this alternative: for this purpose the staff and the judiciary must be aware of the forms of ADR which exist and what can be achieved. (IRR 69) 

303.    The Lord Chancellor and the Court Service should treat it as one of their responsibilities to make the public aware of the possibilities which ADR offers. (Implemented) (IRR 72) 
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Annex III

Survey of Litigation Costs: Summary of Main Findings
Background
1.    In order to provide information about costs and to inform the work of the Inquiry into civil litigation, in 1995 Lord Woolf asked the Supreme Court Taxing Office (SCTO) to collect comprehensive information about costs from bills submitted for taxation. The results of a preliminary analysis of litigation costs in 673 cases were published as part of the Inquiry's interim report Access to Justice in June 1995. Following further data collection, a fuller analysis of costs and case length in High Court litigation has been carried out on 2,184 cases sampled from those submitted to the SCTO during the period 1990-1995 1 

2.    The analysis describes total average costs (on the winning party's side only 2) in cases of different type, weight and value, and provides a breakdown of average costs for particular elements in bills, such as counsel fees, expert fees, discovery and documents. Variations in case length have been analysed in relation to factors such as case type, weight, claim value, and the presence of legal aid. In addition, three separate statistical modelling exercises were undertaken, in order more fully to understand the factors that affect the length and cost of litigated cases. Some of the significant findings of the study are summarised here. 

Characteristics of sample
3.    Case type: The sample comprises 2,184 cases divided roughly equally between 10 case types: medical negligence, personal injury, professional negligence, Official Referees', breach of contract, judicial review, Chancery, Queen's Bench 'other', Commercial, and bankruptcy/Companies Court cases. 

4.    Claim value: Claim value was based on the amount of money recovered in the action. The highest claim value in the sample was £660 million in a Commercial case, and the lowest was £5 in a breach of contract case. There was a wide range of claim values in the sample both within and between case types. Commercial cases had the highest median 3 claim value at £118,454. Other case types with high median claim values were bankruptcy/Companies Court (£50,269), personal injury (£50,000) and breach of contract (£37,875). The lowest median claim value was among Queen's Bench 'other' cases (£29,000). About one-third of cases in the sample had claim values of £25,000 or less, and one-quarter had claim values of £100,000 or more. 

5.    Case weight: The weight of cases in the sample was assessed by the taxing office using five categories: category A (heaviest weight) to category E (least heavy). Factors taken into account in the categorisation were: complexity of issues, importance of case to the parties and to other litigants and potential litigants, unusual expedition, number and importance of documents, and quantum. The vast majority of cases (90 per cent) were assessed as being at the light end of the range (C-E). There was, however, much variation between case types in this respect. 

6.    Legal aid: Some 35 per cent of all winning parties had legal aid, but the proportions varied among different case types. Legal aid was most prevalent among medical negligence (92 per cent), personal injury (59 per cent), judicial review (58 per cent), and professional negligence cases (38 per cent). Among other case types, only a minority of winning parties had legal aid (29 per cent Chancery; 18 per cent Official Referees'; 17 per cent breach of contract; 18 per cent Queen's Bench 'other' and 9 per cent bankruptcy and Companies Court). 

7.    Stage of proceedings reached: There was considerable variation among cases in the stage that had been reached before proceedings ended. About a quarter of cases got only as far as the issue of proceedings before the case was settled. In just over a quarter of cases the matter was concluded after it had been set down, but before trial. In 17 per cent of cases the parties reached the doors of the court before settling, and about one-third of cases had proceeded all the way to trial. 

8.    How proceedings were concluded: Nearly half the cases had been concluded on the basis of a consent order, and one-quarter on the basis of a judgment. In a further 9 per cent of cases, a payment into court had been accepted; 4 per cent of cases were concluded on the basis of a consent judgment; 2 per cent of cases had been struck out; 1 per cent of cases had been dismissed; 7 per cent had been concluded following summary judgment; and a further 1 per cent had been withdrawn or discontinued. 

9.    Successful party: 86 per cent of cases in the sample had been won by plaintiffs, reflecting the kinds of cases that are submitted for taxation. Among medical negligence cases none had been won by the defendant. 

Average costs
10.    Costs and case type: A little under one-half of bills in the sample were allowed at £10,000 or less (42 per cent); just over one-quarter of bills (28 per cent) were allowed at between £10,000 and £20,000; 10 per cent of all bills were allowed at between £20,000 and £30,000; and just over one-fifth (21%) of all bills in the sample, on the winning side only, were allowed at more than £30,000. Average costs varied between different case types. Official Referees' and Commercial cases had the highest average costs (median £19,320 and £18,897 respectively) and judicial review cases had the lowest average costs (median £7,642). The highest minimum costs were found among medical negligence cases (minimum £3,759). Only a quarter of medical negligence and Official Referees' bills were for less than £10,000 (Table 1). The case types with the highest percentage of costs over £50,000 were Commercial cases, Official Referees' cases, professional negligence cases and medical negligence cases. 

Table 1: Categories of costs by case type 

11.    Costs and case weight: Average costs tended to be higher among heavier cases. The difference in the weight profile of case types to some extent accounts for observed variation in average costs between case types. For example, medical negligence and Commercial cases had a relatively high proportion of heavy cases, while the vast majority of breach of contract, judicial review and Queen's Bench 'other' cases were assessed as being light (Table 2). Differences in median costs between case types appear somewhat smaller when comparing cases of similar weight (Table 2). However, it is also clear that average costs among the most straightforward cases are relatively stable at around £6,000, irrespective of case type. It should be borne in mind that these represent the costs of only the winning side in the actions. 

12.    The average level of costs in cases of different weight is quite striking. Among most case types, simply moving up from weight E to weight D doubles average costs, and there were substantial differences in average costs between the heaviest and lightest cases (Table 2). 

13.    There is an association between claim value and claim weight which is to be expected since quantum was one of the factors taken into account in assessing case weight. Thus the average claim value among cases in category A is much higher than the average claim value among cases in category E. The pattern is not, however, consistent since there were high value cases that were not assessed as very heavy and vice versa. 

Table 2: Median costs among case types in relation to case weight 

14.    Costs and claim value: There was a huge amount of variation in the level of costs charged for cases of similar value. Among the lowest value claims (up to £12,500) median costs in the sample as a whole were £8,318, but costs for claims with value not exceeding £12,500 ranged from £1,798 to £200,515. The highest value claims (more than £250,000) had median costs of £36,951, with costs ranging from £3,001 to £2,135,412. 

15.    Analysis of the broad relationship between costs and claim value reveals that, as claim value rises, the proportion of costs allowed at less than £10,000 steadily falls. Among the lowest value claims, 60 per cent of cases had costs of less than £10,000; among the highest value claims (over £250,000), only 18 per cent had costs of less than £10,000, and 41 per cent had costs of over £50,000. 

16.    There is a lack of proportionality between costs and claim value at the lower end of the claim value scale. Among cases with a value of less than £12,500, about one-third (31 per cent) had costs between £10,000 and £20,000, with a further 9 per cent of cases having costs in excess of £20,000. Thus, in 40 per cent of the lowest value claims, the costs on one side alone were close to, or exceeded, the total value of the claim. By way of contrast, in 60 per cent of claims over £250,000, costs represented less than 20 per cent of the value of the claim. 

17.    There were substantial differences between case types in the average levels of costs for similar value claims (Table 3). For example, among cases with a claim value below £12,500, the median costs figure in medical negligence cases was £10,482, and in Official Referees' cases the figure was £12,245; median costs in Commercial cases in this claim value category were about half, at £6,187, and the median figure for personal injury cases was £7,099. 

18.    Table 3 also shows the differences between case types in the proportion of cases falling within different claim value brands. Personal injury and Commercial cases had the lowest proportions of cases with values of £12,500 or less (14 per cent and 9 per cent respectively), while all of the other case types had between a fifth and a quarter of cases in the lowest claim value band. 

Table 3: Median costs allowed by claim value 

19.    When costs are expressed as a percentage of the value of the claim 4, median costs among the lowest value claims (under £12,500) consistently represent more than 100 per cent of claim value, and this holds true among all case types (Table 4). The lower the claim value, the higher the percentage of the claim value that costs represent. At the lowest end of the claim value spectrum, the costs of the winning party only substantially exceed the value of the claim. Among claims with a value of between £12,500 and £25,000, costs as a percentage of claim value range from 41 per cent among personal injury cases to 96 per cent among Official Referees' cases. At the highest end of the claim value scale, costs range from around 1 per cent of claim value among Chancery, and bankruptcy/Companies Court cases, to 19 per cent of claim value among Official Referees' cases. 

Table 4: Costs as a percentage of claim value (costs/value x 100) 

20.    Costs and case duration: A simple analysis of costs in relation to case length reveals higher average costs among longer cases. For example, cases lasting less than one year had average costs of £14,745 (median £8,008); cases lasting two to four years had average costs of £28,921 (median £14,758); and cases lasting for more than six years had average total costs of £30,373 (median £15,685). 

Case duration data
21.    Case type: Duration was measured from the date of first instruction to the date of conclusion. Medical negligence cases lasted longest on average (mean 65 months), followed by personal injury cases (56 months) and professional negligence cases (41 months). The most rapidly concluded cases were judicial review (12 months), Companies Court cases (about 13 months) and Commercial cases without a claim value (16 months) (Table 5). 

Table 5: Average duration (in months) from date of instruction to conclusion by case type 

22.    Claim value: Analysis of case length and claim value revealed no consistent pattern in the sample as a whole. 

23.    Legal aid: In the sample as a whole, cases where the winning party had legal aid lasted longer, on average, than cases where the winning party did not have legal aid. With the exception of judicial review cases, this difference held true within case type. The mean duration of case from first instruction to conclusion for the whole sample was 26 months among cases without legal aid (median 22 months) as compared with 49 months among cases with legal aid (median 48 months). 

24.    Means of concluding proceedings: Cases with the longest average duration in the sample as a whole were those that were concluded on the basis of a consent judgment (48 months ), acceptance of money in court (44 months) or a consent order (42 months). The average length of cases ending after judgment was 25 months from instruction to conclusion, while cases concluded on the basis of a summary judgment had an average duration of 19 months. The association between duration and means of concluding proceedings varied between cases of different type. 

25.    Weight of case: In the sample as a whole, heavier cases appeared to take longer to conclude. The heaviest cases (weight A) took, on average, 48 months, as compared with 29 months among the lightest cases (weight E). The pattern was not consistent within case types. 

26.    Interlocutory activity: In the sample as a whole, there was an association between the average length of case and the number of interlocutory applications made. In cases where there were no interlocutory applications, the average length of case was 28 months. This figure rose to 50 months in cases where there were seven or more interlocutory applications, and the pattern held true within every case type. 

Delay between first instruction and issue of proceedings
27.    Case type: Medical negligence and personal injury cases had the longest average delays between instruction and issue of proceedings. The average delay in medical negligence cases was 21 months and in personal injury cases it was 17 months. The shortest average delays were in Commercial cases with no claim value (two months), Companies Court cases with no value (two months), and judicial review cases (three months). 

28.    Legal aid: Within the sample as a whole, cases with legal aid generally appeared to have a longer period of delay between instruction and issue of proceedings than those without legal aid. The average period of delay among cases with legal aid was 15 months (median 12 months), as compared with an average of seven months (median three months) among cases without legal aid. 

Statistical modelling
29.    In order to attempt to understand, rather than merely describe data relating to costs in litigation, a series of statistical modelling exercises was undertaken. Such procedures help to isolate, from the wealth of data collected, systematic relationships between costs and other variables, and to disentangle some of the relationships. For example, an apparent association between costs and claim value might be explained by the fact that cases with higher claim values tend to be more complicated, and therefore when cases of similar levels of complexity are compared, differences in claim value actually make little or no difference to costs levels. It is therefore helpful to analyse the independent effect of such factors as value and weight on costs levels, in order to assess which factors are the most important in explaining costs. Using modelling procedures, it is possible, simultaneously, to compare cases of similar type (in terms, for example, of weight, value and case length) and to assess the effect of different factors on costs levels. 

30.    Three separate modelling exercises were undertaken to explore the effects of a number of factors on costs, on case length and on delay between date of instruction and issue of proceedings. The objective of the modelling exercises was to indicate general trends in case duration and costs. There is considerable scope for further work to be done on analysing both case duration and costs levels in civil litigation. 

Modelling of delay between instruction and issue 

Effect of case weight/complexity on delay
31.    The results of the modelling exercises suggest that the weight/complexity of cases significantly affects delay between instruction and issue of proceedings in five case types, but the impact of case weight is inconsistent. In professional negligence cases, Official Referees' cases and breach of contract cases, increasing weight of cases significantly increases the period of delay between instruction and issue of proceedings. Thus, the heavier the case, the longer the delay. 

32.    In personal injury cases and Queen's Bench 'other' cases, increasing weight appears to lessen the period of delay between instruction and issue; thus, the more straightforward the case, the longer the period of delay. 

33.    In medical negligence, judicial review and Chancery cases, weight appeared to have no significant effect on the period of delay between instruction and issue of proceedings. There was no evidence that the period of delay in lighter cases was systematically shorter than in heavier cases, holding other factors constant. 

Effect of legal aid on delay
34.    When the winning party had legal aid, the period of delay between instruction and issue was affected in most case types, with the exception of medical negligence, Official Referees' and judicial review cases. Whenever legal aid had an impact on delay, the effect was always that the period of delay between instruction and issue was independently lengthened (by about 50 per cent among personal injury and professional negligence cases; by about 60 per cent among Chancery cases; by about 70 per cent among breach of contract cases; and by about 75 per cent among Queen's Bench 'other' cases). 

35.    Among professional negligence, breach of contract and Queen's Bench 'other' cases, the increase may amount to little more than the time taken to apply for legal aid since those case types have relatively low median periods of delay (nine months, three months and four months respectively). Among personal injury cases, on the other hand, an estimated 50 per cent increase in delay in legal aid cases is likely to be in excess of the time taken to apply for legal aid, since the median period of delay in personal injury cases was found to be 15 months. 

Effect of date of first instruction on delay: is delay increasing or decreasing?
36.    Among all case types, with the exception of judicial review, there was clear evidence that the period of delay between date of first instruction and issue of proceedings has been declining in recent years. The extent of the decline was as much as 20 per cent or 25 per cent per year among some case types. This effect may be a reflection of change in litigation strategy, or the result of falling workloads among litigation lawyers. 

Modelling of case duration between instruction and conclusion of claim 

Effect of case weight/complexity on case duration
37.    The various models suggest that the weight of cases significantly affects the total length of cases among only four of the case types (Official Referees', breach of contract, Chancery and Queen's Bench 'other' cases). Whenever case weight did affect duration, the effect was always to increase the total length of the case. 

38.    Among medical negligence, personal injury, professional negligence and judicial review cases there was no evidence that heavier cases systematically took longer than lighter cases, holding other factors constant, and the explanation for variations in case length among those case types must lie elsewhere. 
Effect of legal aid on case duration
39.    Among all case types, with the exception of judicial review, the fact that the winning party had legal aid significantly affected case length, holding other factors constant, and the effect was always that cases were longer when the successful party had legal aid. For example, the independent effect of legal aid on case length was a 20 per cent increase in the length of personal injury cases, a 25 per cent increase in the length of medical negligence cases and an increase of 45 per cent among breach of contract cases. Given the median case lengths found among these case types (Table 5), the period of increase appears to be well beyond the time taken to apply for legal aid. 

40.    There are a number of possible explanations for the apparent effect of legal aid on case length. First, the administrative time taken in applying and dealing with the Legal Aid Board; second, the possibility that legal aid work is given a low priority, resulting in cases not being rapidly progressed and hearing dates adjourned; third, the possibility that more work is being done on legal aid cases, or that legal aid cases are being run harder and further than might otherwise be the case, because there is no risk of costs for the party with legal aid. 

Effect of date of conclusion on case duration: is case length increasing or decreasing?
41.    The date of case conclusion appeared to affect case length among Official Referees', breach of contract, Chancery and Queen's Bench 'other' cases. Among each of these four case types, there was clear evidence that the length of case has been decreasing in recent years. The rate of decrease in overall case duration is about 8 per cent among Official Referees' cases, about 10 per cent among breach of contract and Queen's Bench 'other' cases, and about 13 per cent among Chancery cases. Thus, whenever a change in case duration over time was identified in the models, the change was always in a downward direction. In none of the case types modelled was there any evidence that the overall length of case has been increasing in recent years. 

Modelling of costs 

Effect of case weight/complexity on costs
42.    The weight/complexity of cases significantly affected costs in every case type analysed. The effect of weight on costs was always to increase the level of costs, although the impact of increasing weight on costs varied in different case types. 

Effect of case duration on costs
43.    The total duration of cases, from date of first instruction to conclusion of case, was found significantly to affect costs in all case types, except medical negligence and judicial review. When duration has an independent impact on costs, the effect of increased case length is always increased costs, although the impact of long case duration varies between case types. 

44.    Among medical negligence cases and judicial review cases, there was no evidence that case duration had a significant, independent effect on costs, when other factors were held constant. 
Effect of claim value on costs
45.    The results of the analysis of costs indicates that the value of claims (in terms of the amount recovered) affects costs in personal injury, professional negligence, Official Referees', Chancery and Queen's Bench 'other' cases. In general, the effect is that, holding factors such as weight and duration constant, increasing claim value increases costs, although the pattern is not always consistent. For example, among personal injury and professional negligence cases, doubling claim value independently increases costs by about 15 per cent. 

Effect of legal aid on costs
46.    The costs models suggest that legal aid has a significant and independent effect on costs in personal injury cases and in judicial review cases. When the winning party has legal aid in personal injury cases, the costs of cases of the same weight, value and length will be about 10 per cent higher than if the winning party does not have legal aid, and this is in addition to the contribution of legal aid to costs in personal injury cases through increased case duration. 

Effect of date of conclusion on costs: have costs been increasing or decreasing?
47.    In only one of the case types analysed did the date of case conclusion affect costs. In medical negligence cases, there is clear evidence that costs are increasing at the rate of about 7 per cent per year, independent of case weight, case length or claim value. 

48.    In all other case types analysed, the date of conclusion has no significant impact on costs. This means that costs in all case types, other than medical negligence, have remained relatively stable in recent years, neither increasing nor decreasing. Since costs have not been adjusted to take account of inflation this means that there has probably been a decline in costs in real terms in recent years, in all case types other than medical negligence.   
Summary profiles of case types
Medical Negligence 
(a) Case type characteristics 

	
	Mean
	
	Median

	Costs allowed
	£29,380
	
	£15,531

	Claim value
	£134,748
	
	£33,381

	Delay between instruction and issue
	21 months
	
	20 months

	Duration
	65 months
	
	61 months

	Average total counsel fees
	£7,028
	
	

	Average total expert fees
	£4,413
	
	

	Average costs discovery + documents
	£7,590
	
	

	% of successful parties with legal aid
	
	92%
	


(b) Results of statistical modelling
Delay between instruction and issue of proceedings: Case weight and legal aid were not found to have a significant effect on the period of delay between instruction and issue of proceedings in medical negligence cases. The period of delay has declined in recent years. The median period of delay has fallen from about 28 months among cases commenced in 1975, to 22 months among cases commenced in 1980, to 13 months among cases commenced in 1990. 

Case duration: The only explanatory variable found to have a significant effect on total case duration among medical negligence claims was whether or not the winning party had legal aid. The effect is that cases in which the winning party had legal aid were about 25 per cent longer than those in which the winning party did not have legal aid. Lighter cases were not found to be systematically shorter than heavier cases, holding other factors constant. The length of medical negligence cases has remained stable in recent years, neither increasing nor decreasing. 

Costs: Case weight and year of conclusion were the only variables included in the costs model found to have a significant effect on costs in medical negligence cases. The heaviest medical negligence cases are estimated to cost about 12 times more than the lightest cases, holding other factors constant. The level of costs in medical negligence cases has been increasing by about 7 per cent per year in recent years, holding other factors constant. 

Personal Injury 

(a) Case type characteristics 
	
	Mean
	
	Median

	
	
	
	

	Costs allowed
	£19,382
	
	£12,134

	Claim value
	£98,434
	
	£50,000

	Delay between instruction and issue
	17 months
	
	15 months

	Duration
	56 months
	
	54 months

	Average total counsel fees
	£3,744
	
	

	Average total expert fees
	£2,413
	
	

	Average costs discovery + documents
	£5,016
	
	

	% of successful parties with legal aid
	
	58%
	


(b) Results of statistical modelling
Delay between instruction and issue of proceedings: Case weight, legal aid and the year of instruction were found to have a significant effect on the period of delay between instruction and issue of proceedings in personal injury cases. The period of delay has been decreasing in recent years, by about 15 per cent per year. The period of delay is longer among lighter cases than among heavier cases. Delay among weight A cases (heaviest) is about 50 per cent shorter than among weight E cases (lightest). If the winning party has legal aid, the period of delay between instruction and issue of proceedings among personal injury cases will be about 50 per cent longer than when the winning party does not have legal aid. 

Case duration: The only explanatory variable found to have a significant effect on total case duration among personal injury cases was whether or not the winning party had legal aid. The effect is that cases in which the winning party had legal aid were about 20 per cent longer than those in which the winning party did not have legal aid. Lighter cases were not found to be systematically shorter than heavier cases, holding other factors constant. The length of personal injury cases has neither increased nor decreased in recent years. 

Costs: Several of the explanatory variables were found to have a significant effect on costs in personal injury cases. Case weight affects costs, with costs increasing as case weight increases. Weight A cases (heaviest) cost about eight times as much as weight E cases (lightest). The value of claims also independently affects costs in personal injury cases. Doubling the value of a personal injury case will increase costs by about 15 per cent, holding other factors constant. The duration of personal injury cases also independently affects costs. Doubling the length of a personal injury case will increase costs by about 25 per cent, holding other factors constant. Legal aid also has an impact on costs in personal injury cases. In addition to the effect on costs through increased duration, when the winning party has legal aid, costs will be about 10 per cent higher, holding other factors constant. Finally, costs in personal injury cases have been neither increasing nor decreasing in recent years. If inflation is taken into account, this implies that there has been a decrease in costs in real terms. 

Professional Negligence 

(a) Case type characteristics 

	
	Mean
	
	Median

	Costs allowed
	£32,866
	
	£14,834

	Claim value
	£107,849
	
	£34,000

	Delay between instruction and issue
	12 months
	
	9 months

	Duration
	41 months
	
	35 months

	Average total counsel fees
	£5,757
	
	

	Average total expert fees
	£6,445
	
	

	Average costs discovery + documents
	£11,320
	
	

	% of successful parties with legal aid
	
	38%
	


(b) Results of statistical modelling
Delay between instruction and issue of proceedings: The year of instruction, the weight of the case and the presence of legal aid all have a significant effect on the length of delay in professional negligence cases. There is unequivocal evidence that the length of the delay between instruction and issue, in professional negligence cases, has been declining in recent years, by about 10 per cent per year. However, when the winning party has legal aid, the period of delay between instruction and issue will be about 50 per cent longer than when the winning party does not have legal aid. The heaviest cases (weight A) have a period of delay between instruction and issue of proceedings which is about two-and-a-half times that of other cases (B/C/D/E). 

Case duration: The only explanatory variable having a significant effect on case length was the presence of legal aid. When the successful party had legal aid, total duration was almost 60 per cent longer than when the successful party did not have legal aid, holding case weight constant. None of the other explanatory variables appeared to have any significant effect on case duration. There was no convincing evidence that weight or year of conclusion affects duration in professional negligence cases, suggesting that there has been no systematic increase or decrease in case duration in recent years, and that, holding other factors constant, lighter cases are not systematically shorter than heavier cases. 

Costs: The main effects on costs are the weight of the case, the duration of the case and the value of the claim. There is a systematic increase in costs with increasing weight: weight A cases cost nearly 14 times as much as weight E cases, holding other factors constant. Duration also affects costs. If the total length of a professional negligence case doubles, costs will increase by about 20 per cent. The value of claims also affects costs; doubling claim value increases costs by about 15 per cent, irrespective of other factors. Although legal aid does not have an independent effect on costs, it has some impact through its effect on duration, which clearly affects costs in professional negligence cases. The year in which the case was concluded had no significant effect on costs. Thus there is no evidence that costs have been increasing in recent years, and given that costs have not been adjusted for inflation, it is possible that the apparent stability of costs levels represents a decline in real terms. 

Official Referees' cases 

(a) Case type characteristics 

	
	Mean
	
	Median

	Costs allowed
	£35,844
	
	£19,320

	Claim value
	£112,633
	
	£34,764

	Delay between instruction and issue
	8 months
	
	5 months

	Duration
	34 months
	
	30 months

	Average total counsel fees
	£5,396
	
	

	Average total expert fees
	£9,653
	
	

	Average costs discovery + documents
	£9,956
	
	

	% of successful parties with legal aid
	
	18%
	


(b) Results of statistical modelling
Delay between instruction and issue of proceedings: The only explanatory variables that have a significant effect on the period of delay are the year of first instruction and the weight of the case. Delay does not appear to be affected by whether or not the winning party had legal aid (18 per cent of winning parties had legal aid). The period of delay in Official Referees' cases has been declining by almost 20 per cent per year. Heavier cases (categories A/B/C) have a period of delay between instruction and issue of proceedings which is about 50 per cent longer than that of lighter cases (categories D/E). 

Case duration: The total duration of cases is affected by the weight of cases, the presence of legal aid and the date on which the case was concluded. Increasing weight has quite a substantial effect; the heaviest cases with weight A/B take twice as long as weight E cases; weight C cases take about one-and-a-half times as long as weight E cases; and weight D cases take about 20 per cent longer than weight E cases. Legal aid also affects duration. Cases in which the successful party had legal aid lasted about 90 per cent longer than non legal aid cases. The length of cases has been decreasing by about 8 per cent per year. 

Costs: Costs are affected by the weight of the case, the value of the case and the duration of the case. There is also an interaction effect, in that the effect of weight on costs varies according to the value of the claim. Among cases of weight D and E the value of the claim has no impact on costs. Among more weighty cases, however, costs do appear to increase as claim value rises. Doubling the value of a weight B case will increase costs by about 30 per cent, irrespective of the length of the case. Increasing duration also leads to increased costs. Doubling the length of cases increases costs by about 20 per cent. There was no evidence that legal aid had any independent impact on costs, although it has an influence through its effect on case duration, which affects costs. There is no evidence to suggest that costs in Official Referees' cases have been increasing in recent years. Given that costs have not been adjusted for inflation, it is possible that the apparent stability of costs levels represents a decline in real terms. 

Annex IV
Fast Track Flow Chart
Judicial Case Management

Standard timetable for fast track cases
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